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MADRAS HIGH COURT. 
APPEAL AGAINST ORDE No. 2730F 1926. 
September 8, 1927. 

Present :—Mr. Justice Curgeavea and 
Mr. Justice Auaanthakrishoa Ayyar, 
DEVORAMPOODIVENKAMMA— 

Deranpant No, 4— APPALLANT 
i versus 
GOPARAJU PERAJU —PLATNTIPR— 


RasponpEnT, 7. : 
e Civil Procedure Code (Act V of 1908), O. XLI, rr. 
“3, 25, 27—Improper rejection of evidence by trial 
Court—Reversal- of decree and remand of entire 
6152, legality of—'Preliminary point, meaning of— 
Interent powers of remind —Revision—Inter ference. 

ft cinnot bestated as a general proposition that 
Waznever evidenca propsrly admissible is rejected 
by the trial Court, the full hearing of the suit is’ 
tothat extent curtailed or restricted, so as to entitle’ 
an Appsllate Court to reverse the decree of the 
trial Uourt and remand the ,suit for re-trial.- 
Rejection of evidence in order to produce such a 
consaquence must be found to have really and in 
fact restricted the trial of the suit. [p. 2,col.1.] 

A preliminary pointis one the decision of which 
avoids the necessity for the full hearing of the 
suit. [ibid] - ; - 

An inherent power “of romand exists in the 
Appellate Court'even: in a case where-the Appellate 
Cart may. have acted but does not act under O. XLI, 
r, 25, Oivil Přocedure Code. [p. 2, col. 2.] i 

Balla Mallayya v. Peddi Veerayya @), followed. 

Where’a document was erroneously rejected by 
the trial Oourt and the Appsilate Dourt instead of- 
acting under O. XLI, r. 25, Civil Procedure Code, 
raysrs3d the decree of the trial Oourt and remand- 
dithe entire suit for re-trial: 

Held, (L) that the decision was’ not’ upon a pre- 
nan pea ppint and no appeallay to the High Court;- 

. 2, col. 1. | - 
Les that the Appellate Court had inherent power to. 
yemind and the High Court would not interfere in 
rovision with the order of retiand. {p. 3, col. 1.] 

Per Ananthakrishna Ayyar,J—When there is a 


spacific provision of law, Uvurts should notexercise , 


their inherent powers in a way contrary to such. 
specific provisions. [p. 4, col, 1J- < 


Appealagainst an-order of the Oourt 
of the Quberdinate Judge,  Narsapur, 
& PAEA . 


~ 


dated the 31st October, 1925, and pasced 
in A. S. No: 35 of 1925; preferred against 
a decree of the Court of the Additional 
District Munsif, Tanuku; in O. 8. No. 11 of 
1921(0. 8. -No. 22 of 1921lon the file 
of the Principal District Munsit’s Court, 
Tanuku.) - 

Mr. P. Somasundaram, for the Appellant. 
Mr. V. Suryanarayana, forthe Respond- 


ent. 
JUDGMENT. 


Curgenven, J.—This is an appeal 
from a. order of the Second: Additional 
Subordinate Judge of Narsapur remanding 
O. S. No? Lt of 1921-tothe file of- the Dis- 


trict Munsif of Tanuku for the admission’ 


of additional evidence. . The- course which 
the-litigation took has «been -reviewed in 
his order. - There wasa question , whether 
the plaintiff had secured -a division and 
delivery of the half share in the lands which 
he obtained: under the: compromise. decree 
in the suit of 1800, > - Co Ne 

Upon that question a delivery receipt 
was tendered in evidence before the Dis- 
trict Munsif and by -him` rejected on the 
ground that it was- a document compul- 
sorily registrable. The learned . Subor- 
dinate Judge, differing from this view, 
held that the document was admissible and 
remanded the case for the admission not 
only of this document, but of’. some other 
documents for the plaintiff and also for 
the contesting 4th defendant. A- question 
is raised whether this order is’ appealable 
as having been passed under O. XLI, r. 29, 
of the Code of Civil’ Procedure, and - that 
necessitates'a- finding whether the Dis- 
trict Munsif in excluding the delivery 
receipt (found subsequently» admissible) 
canbe said to have decided. the suit upon, 
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a preliminary point. In the now well- 
known Full Bench case—Malayath Veetil 
Raman Nayar v. Krishnan Nambudripad 
(1)—that expression has been given a ver? 
wide construction that itis any point the 
decision of which avoids the necessity for 
the full hearing of the suit. It is contend- 


. ed thaf wherever evidence properly - admis- 


sible is rejected,the full hearing of the 


suit is to that extent curtailed or restricted; 
but I think it is impossible to accede to this 
argument in that broad form because it is 
perfectly clear that there may occur cases 
of refusal to admit evidence which did not 
ineany respect thereby limit the scope of the 
suit; and where the learned Chief Justice 
in the case just quoted instanced a failure 
to admit tenderéd evidence I do not think he 
can be understood to have meant that in all 
such ‘cases the disposal was necessarily 
upon a preliminary point. In my view, 


rejection of evidence in order to produce ` 


such a consequence must be found to have 


-restricted the trial of the suit; as for in- 


stance in the Full Bench case itself, where 
the plaintiff wished toletin evidence of 
forfeiture of the service-tenure which the 
learned District Munsif refused to accept on 
the ground that his claim must be decided 
upon the construction. of the document 
evidencing the grant. In the present case 
it is scarcely contended that the omission 
to receive evidence only one piece of which, 
the delivery receipt, was tendered before 
the District Munsif, caused him to restrict 
what would otherwise, had it been ad- 


. mitted, have been the scope of the trial. 


t 


I find accordingly that no appeal will 
lie inasmuch as the learned Subordinate 
Judge’s remand order cannot be held to 


_ -have been passed under O. XLI, r. 23, 


“the Court- of first instance. Where the ` 


The question then arises whether we 
should treat the appeal as a civil- reyi- 
sion petition on the ground that in passing 
guch an order the Appellate Court acted 
without jurisdiction, and this raises the 
question whether, beyond the express pro- 
visions contained in the rules under O. XLI, 
Appellate Court possesses an inherent 
power toremand a suit for fresh trial by 


Appellate Oourt considers that for any 
cause, such as a refusal by the Court of 
first instance to admit evidence,any docu- 
ment should be produced or any witness 


< (1) 69 Ind, Cas. 828; 453. 900; 31 M. L. T, "208: 16 
po Wy. 425; 43 MEL. J, 3547 (1928)M, W.N, bene a 


“1982 Mad, 605 (F. B), : 
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should be examined, it may under rr. 27 
and 28 rectify the pmission itself or it may 
direct the lower Court to talg such evidence 
and to send it when taken Jack to itself. 
It is quite clear that in th® present case 
the learned Subordinate Judge might have 
availed himself of these provisions, keep- 
ing the appeal upon his file until the 
direction given to the lowér Court had been 
discharged by the return of the record, 
including the subsequently received evi- 
dence. - Had he inherent powers apartfrom 
these provisions to remand the case for 
the reception of the evjdence and for final 
disposal by the trial Court? The facts are 
very closely comparable to those which 
Odgers, J., and myself dealt with in Balla 
Mallayyav. Peddi Veerayya (2), where the 
question arose whether an inherent power 
existed in a case where the Appellate 
Court might have acted but did not dct 
under O. XLI,r. 25. In that case I came 
to the conclusion with some hesitation: 
that the claim to inherent powers must be 
allowed, andin’ another case Karupanna 
Pillai v. Hitumalai Pillai (3) which came 
before a Bench similarly constituted, but 
which did not involve a conflict between 
the course adopted by the Appellate Court 
and any expreseedrule,we held that there 
was an inherent power to amend the 
plaint, re-cast the issues and remand the 
case for further hearing and disposal. 
This latter case was largely based upon 
the authority ‘of - Muppavaraju Venkata 
Radhakrishna Rao v. . Venthurumilli 
Venkatrao (4). For an instance of the re- 
cognition of inherent powers, in a cage 
where the Code expressly: provides an 
alternative procedure I. may cite Sheikh 
Muhammad Maracayar v. Rangasami Naidu 
(5) which followed Athappa Chetty v. Rama- 
nathan Chetty. (6). The latter. case has 
‘been ¢riticised by the learned Chief Justice 
in Malayath | Veetil Raman Nayar v. 
Krishnan Nartbudripad (1), ‘not, however, 
upon this point but upon the construction 
there putupon the” phrase “preliminary 
point”. In view of this state of the authori- 
vies 1 do not find sufficient ground to re- 
consider the view whichI tock in Balla 


100 Ind. Oas, 135; 52 M, L. J. 90;25 L, W.198;.. 


j 
38 M. L. T. 15; A. I. R. 1927 Mad; 335. 


. : (3) 1031nd. Cas. 670; A. L R. 192, Mad. 859. 


- (4) 84 Ind. Cas. Yoo; 48 M, 713; 47 M. L, J. 552; 20 
L. W. 711; 35 M. L. T. 135; (1924) M, W. N. 922; A, I. 
R. 1925 Mad. 229. 

(5) GY Ind. Oas, 826; 16 L. W, 515; 31 M. L, T. 182, 
- (6) 53 Ind, Qas, 417; 37 M, L, J, 686; 10d. W, 309% - 
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Mallayya v. Peddi Veerayya (2) although The first question to be considered is 
I think that in the preseat ease the learned whether an appeal lies in this particular 
Subordinate $udgə would have been „case. Having regard to the decision of the 
better advised §ad he conformed- his order Full Bench in Malayath Veetil Raman Nayar 
to the provision’ of- the: rules' above re- v. Krishnan Nambudripad (1), I am clear 
ferred to. Imust hold accordingly that that the present is nota case of a decision 
the lower Appellate Oourt had inherent by the first Courton a preliminary point 
power to order the remand and; that the and of that decision being reversed’ by the 
case is, therefore, not one which should be lower Appellate Court. I need not dilate on , 
interfered with in revision. I would, there- this point because I entirely agree with 
fore, dismiss the appeal with costs. my learned brother's view on this particular 
Ananthakrishna Ayyar, J.—In aspect of the case. If we press this con- 
this case the District Munsif dismissed the tention of the appellant to its logical limit, 
plaintiff's suit toe recover possession of I think it would follow that, in æ cabe 
certain property. He framed the neces- where the first Court triedall the isstes 
sary issues and allowed all the evidence framed inthe case and recorded.evidence 
which the parties wanted to adducetobe onall the issues, but declined to allow one 
recorded, except that he ruléd against -document to be filedor one witness to be 
the plaintiff's contention and held that a examined or even one question tobe put, 
particular document which the plaintiff with which view the Appellate Court might 
wanted to putin. was not admissible, be- -not agree, such a case should be ‘held to 
cause, in the view of the District Munsif, be a decision by the first Court on a 
it was a document which was compulsorily preliminary point. I think a statement of 
registrable. The plaintiff preferred an, the consequences would be enough to in- 
appealand the learned Subordinate Judge “duce one to come to the conclusion that. 
. coming to the conclusion that the District the present could not at all be said to be` 
Munsif was not right in his view about- a case of a decision bythe first Court on 
the compulsorily registrable nature of the a preliminary point.’ . Š - 
documėnt,.ruled thatit was admissiblein - Holding that the present is nota case 
evidence. The defendant (respondent of a decisionon a preliminary point coming 
before the lower Appellate. Court)also under Ọ. XLI, r. 23, Civil Procedure Code, 
applied to have some further documents the second question is whether we should 
admitted in the case’ though: he did not interfere with the decisionof the Subordi- 
tender the same in the Court of ‘first nate Judgé in this case. Oases have decided 
instance, The learned Subordinate Judge that there is an inherent power in Appel- 
came to the conclusion that the' document late Courts to remand cases on grounds - 
tendered by the plaintiff but declined to be not strictly coming within: O. XLI, r. 23, 
‘accepted by the DistrictMunsifshould be ac- Oivil Procedure Code. I will, therefore, pro- 
cepted and that the defendant should also be ‘ceed to consider this particular case on the 
allowed to putin the documents tendered by assumption that the lower Appellate Oourt 
him for the first time in appeal.’ The pro- had an inherent power to remand. But what . 
cedure adopted by him was not to retain ‘the lower Appellate Oourt has done in this 
the appeal on his file to be finally disposed particular case is to exercise its inherent 
of by him, after either taking theevidence™ powers of remand in a case where the 
himself’ or after directing the District ‘law has specifically pointed out the course 
Munsif to record the evidence and send it. to be-followed. I quite agree that the 
on to the lower Appellate Court, What the ‘Court would be entitled to exercise- itsin- 
learned Subordinate Judge finally did was herent powers in a way which it thinks 
to reverse the decree of the District -fit and proper in the circumstances, pro- 
Munsif and to remand the whole suit for vided there were no specific directions to 
fresh disposal. by the District Munsif the contrary in any specific enactment. But 
after recording the additional, evidence if the Legislature has provided a particular 
which the Subordinate Judge decided that procedure to be followed on a particular 
the parties were entitled to adduce. Against state of facts, I think it is not open to the 
this order of remand paseed by the Sub- Cour to followa procedure which is còn- 
ordinate Judge the defendant-has preferred trary. to what the Legislature has expressly 
this civil miscellaneous. appeal. to the pointed out to be the propet procedure in 
High Court, a Tg -- push cases, In O, ALI, rr, 27 and 28, the 


4 
Legislature-has specifically pointed out 
what course should be adopted in case 
the Appellate Court should be of opinion 
. that the first Oourt has excluded evidenc8 
which ought to have been included or,.in 
-case the Appellate Court thinks that to 
enable it to pronounce judgment some ad- 
. ditional evidence is required. Under O. 
XLI, r..28, it is opento that Court to allow 
_ evidence to be adduced before itself, or, if 
it thoughtit would be moreconvenient to 
direct the first Court to record evidence 
aad transmit the same to it. That is not 
.the procedure which has been followed in 
tis particular case. Inthe teeth of the 
specific provisions as to the course to be 
, followed in such a case the lower Appellate 
_ Court has reversed the decree of the District 
Munsif and remanded the whole suit for 
fresh disposal by the District Munsif after 
recording additional evidence. I think 
the ,couraeadopted by the lower Appellate 
Court is one which could beproperly charac- 
terised as exercising jurisdiction illegally 
. aad with material irregularity. I am in- 
clined to say that it is material irregularity 
because when a suit has been dismissed 
by the Court of first instance there is a 
decree in-favour of the defendant, and 
pending the reversal of that decree thede- 
fendant has acquired a very valuable right. 
That the lower Appellate Oourt should 
without, going into the merits reverse such 
a decree and direct a retrial is a point 
which materially affects the rights of the 
suceessful defendant in the first Court. In 
support of this view that whenthere is a 
specific provision of law Courts should 
not exercise their inherent powers in a 
way. contrary to the specific provisions, I 
may. cite the remarks of the learned. Chief 
Justice in Malayath Veetil Raman Nayar 
v. Krishnan Nambudripad (1). This is 
what his Lordship says: “If Iagreed that 
r. 23 limited the power to remand to cases 
within: its terms, I should not readily 
accede to the proposition that where the 
‘Oode. expressly limits the power of a Court, 
there can co-exist an inherent power in 
that Gourt to disregard that limitation,” 
That wasthe view accepted by Spencer 


and Venkatasubba Rao, JJ., in Malayandi. 


Goundan. v. Bomman Poosari (7). Their 
‘Lordships say at page 160*: 
“Where the Oode expressly limits the 


(D) 71 Ind. Ons, 204; 17 LW. 159; A.L R, 1923 Mad, 
pal. è : 
*Page of 17 L, Wi=[Ld.] ; 
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power of a Court, there cannot co-exist 
an inherent power in that.Court to dis- 
regard that limitatian.” need further 
only refer to Abdul Kafim Abu Ahmed 
Khan Ghazanavi v. AllaMabad Bank Lid., 
(8) where the same view was taken by a 
Full Bench of the Calcutta High Court. I 
think it isa pringiple of law that a Court 
cannot invoke an inherent jurisdiction 
where there is a provision in the Ccde, 
which, if applied, would meet the justice 
of the case: See Asutosh Ghose’ v. Indu 
Bhusan Ghose (9), If the matter be, res 
integra I would hold,that the procedure 
adopted by the lower Appellate Oourt in this 
particular case, contrary to the express 
provisions of O. XLI, ‘rr. 27 and 28, is 
unwarranted; and in exercising the jurisdic- 
tion by which the learned Judge reversed 
the decree -and sent the whole case for 
re-trial, I would {hold that ke acted 
illegally and with material irregularity in 
the exercise of his jurisdiction. I would 
accordingly set aside the crder of re- 
mand passed by himand direct him io 
restore the appeal to file and proceed with 
the case as pointed out in O. XLI, rr. 27 
and 28. But I find that I am bound by 
decisions of Benches of this Court wkere 
in similar circumstances this Court has 
held that the Subordinate Judge was en- 
titled to follow the course that he did in 
In addition to the decision in 
Balla Mallayya v. Peddi Veerayya (2) and 
the cases referred to therein, there is the 
decision of Ayling and Odgers, JJ., in 
the case of Sheikh Muhammad Maracayar v. 


Rangasami Naidu (5) which seems to be 


ad idem with the facts of the present case. 


“There also it was acase of shutting out 
_of gome evidence and the High Oourt held: 


that no appeal lay and that the High Court 
could not interfere in revision. Having 
regard to tHe authorities, I find that I 
could not accedé to the request made by 
Mr. Somasundaram that his appeal should 
be converted intoa revision petition with 
a view tothe High Court interfering in 
revision, As Ifindin the present state of 
the authorities that it would not beopen 
to me to pass orders in. his favour even if 
Ishould treat the appeal as a revision 
petition,I agree with my learned brother that 
“this appeal should be dismissed with costs, 
ONY Appeal dismissed, 


(@ 41 Tnd. Cas, 598; 44 O. 929; 21 O. W.N. 877; 26 
(9) 98 Ind, Cas, 70; A, I, R, 1927 Lah, 158, 
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LAHORE HIGH COURT. | 
Sgoonp Orvilg APPEAL No. 2151 or 1927, 
Yes 3, 1928, 

Present M-Mr. Justice Jai Lal. 
KIRPA RAM—Pcaintrrr—APPELLANT 
VETSUS 
BHAGAT OHAND, AND OTHERS— 


DEFENDANT3— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXII, 
mr. 4, 9—Abatement proceedings, nalure of—Formal 
order, necessity of—Application to bring legal re- 


- prasentatives on record after limitation—Setting aside 


abatement. 


Abatement is an autematic proceeding and it is 
not necessary to record’a formal order to that effect. , 


[p.5, col. 2] ' 

An application to bring on the record the legal 
representatives of a deceased defendant after the 
time limited by law should ordinarily be treated as 
an application under O. XXII, r. 9, Civil Frocedure 
Code for setting aside abatement and should be 
granted on proof of swfiicient cause for the delay. [p. 


6, col. 1.] 
Badlu v. Naraini (1) and Lachmt Narain v. 


Muhammad Yusuf (2), followed. 
Ata-ur-Rehaman v. Mashkur-un-nisa (3), 
plained. i 
Second appeal from a decree of the Addi- 


tional Judge, Kangra District at Dharam- 
sala, dated the 29th August, 1927; affirming 
that of the Subordinate Judge, Fourth 
Class, Kangra District at Kangra, dated the 
7th March, 1927. 

_Mr. Mehr Chand Mahajan, for the Ap- 
pellant. 

Mr. Anant Ram Khosla, for thə Re- 
spondents. 


JUDGMENT.—A suit for the recov- 
ery of R3. 713 8-0 was instituted, by Pandit 
Kirpa Ram against Mian Udham Caand on 
the 29th of January, 1926. The description 
of the defendants, as it appears from the 
copy of the judgment of the trial Cour}, is 
as follows: “Mian Udham Chand deceased, 
son of Ram Dayal, represented by his sons 
Bhagat Oband, Sant Ohand adults, Sakt 
Chand minor through Bhagat Chand, caste 
Rajput Katoch of Barwan etc.” It appears 
that after the suit had been instituted 
against Udham Chand, it transpired that 
he had died and consequently on the 18th 
of June, 1926, an application was filed by 
the plaintiff to bring his legal representa- 
tives, his sons, on the record. The persons 
proposedto be made the legal reprsenta- 
tives appeared and pleaded to the plaint on 
its merits andalso contegded that Udham 
Chand had died before the institution of 
the suit and that in any case an application 
to bring, the legal representatives on the 


record was made after the expiry of the 
e 


ex- 
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period provided by the Limitation Act for 
the purpose. ; 


e The trial Court framed issues on all ‘the 


points raised by the legal representatives 
and in its judgment of the 7th March, 1927, 
gave findings on all such issues but dismiss- 
ed the suit on the ground that the same lad 
abated. 

- Onappeal, the Additional Judge of Kang- 
ra held that “Odham Chand had died some 
time in January, may be on the 30th or 31st 


y 


_of January, and, therefore, the application 


to bring the legal representatives »on the 
record was barred by time.” He furfper 
opined that the plaintiff should have taken 
action under O. XXII, r. 9, Civil Procedure 
Code, tohavethe abatement set aside and 
that this not having been done by him, the 
order of abatement could not be questioned 
on appeal, The plaintiff appeals to this 
Oourt. 

. Order XXII, r. 4 cl. (8), Civil Proese- 
dure Code, providesthat where on the death 
ofa sole defendant an application to make 
his legal representatives a patty to the suit 
is not made within the time limited by law, 
the suit shall abate as against the deceased 
defendant. Ithas been held by this Oourt 
that no formal order giving effect to an 
abatement is necessary to be recorded by 
the Court, but that the abatement takes 
place automatically on the failure of the 
plaintiff to bring on the record the legal 
representatives of the deceased defendant 
within the time prescribed by law. Order 
XXII, r. 9 then provides that whera a suit 
abates or is dismissed under O. XXII, the 
plaintiff may apply for an orderto set aside 
the abatement or dismissal and ifit is prov- 
ed that he was prevented by any sufficient 
cause from continuing the suit, the Court 
shall set aside the abatement or dismissal 
upon such terms as to costs or otherwise as 
it thinks fit. It is further provided that 
the provisions of s. 5 of the Indian Limita- 
tion Act apply to applications made to set 
aside the abatement or dismiseal. 

In the case before me, abatement took 
place long before the application of the 
18th June, 1926, was made by the plaintiff, 
No order of abatement had been formally 
recorded by the trial Court and it was not 
necessary that it should have been done, 
The abatement had taken place as a matter 
of course. The application, therefore,made 
in June, 1926, must be deemed to be an ap- 
plication under O. XXU,r.9 to set aside 
af abatemenj which had already taken place, 


KA 
In Badlu v. Naraini (1) it was held that 
an application made after the expiry of the 
time limited by lawto bring on the record 
the legal representatives of the deceased 
defendant should be treated as_an applica- 
.tion to set aside an abatement under O., 
XXII, re9, Tothesame effect is Lachmi 
Narain v. Muhammad Yusaf (2). The’ re- 
-spondents’ Counsel, however,reliesion Ata ur 
Rahaman v. Mashkur-un-Nisa (3), in which 
it was held that though an application pur- 
ported to be under O. XXII, r. 4, may in 
particular cases be treated as one in sub- 
Stamce’under O. XXII, r..9, still where there 
is no assertion that there had been a delay 
due to reasonable cauces and also where in 
fact there could be no reason. for the ap- 
plicant to ask for an excuse of the delay be- 
cause the applicant thought that there had 
been no delay, it was not possible to treat 
the application as one under O. XXII, r. 9, 
it isto be observed that under O. XXII, r. 9, 
the application is to set aside the abate- 
ment and though, as a matter of practice, 
the applicant should atate in the application 
“that he was prevented by some sufficient 
cause frem continuing the suit, it is not 
legally necessary that he should do so. All 
that is needed is that he should satisfy 
the Court that there was acufficient cause. 
In the preeent case it is rightly contended 
. by the appellant’s Counsel that sufficient 
causeis contained in the findings of tke 
Courts below as to circumstances. under 
which Udham Chand died. This, however, 
is not a point on which Ineed express any 
definite opinion at this stage In 
my opinion, an application made to 
bring on the record the legal representa- 
tives of a deceased defendant after the 
time limited by law should ordinarily be 
treated as an application under O. KAJI, r. 9, 
and granted on prcof of sufficient cause for 
the delay, To an application made after 
the expiry of the period of limitation, O. 
XXII, r. 4 can have no application because 
that rule can onlyrelate to an application 
made witbin the time limited by law. It is 
true that in the -present case the 
plaintiff did not allege in the application 
of tbe 18th of June, 1926, that he 
was prevented by any sufficient cavse 
from making the application earlier. This, 
in my opinion, was not, strictly speaking, 
necessary. Moreover, his main attempt was 
(1) 74 Ind. Cas, 17; A. I. R. 1924 Lah. 424, | 


(2) 59 Ind. Cas. 903; 42 A. 540; 18 A. L, J. 688, 
43) 94 Ind, Cas, 300; A. I, R. 1926 Lah, 474, 
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to meet the plea of the alleged legal rep” 
resentatives that Udham Chand had died 

e before the suit: was institted. I hold, 
therefore, that the Additional Judge should 
have treated the application of the 18th 
June, 1926, as an application under O. XXII, 
r. 9, Civil Procedure Code, and preceeded 
with the appeal accbrdingly.. I accept this 
appeal and setting aside the decree of the 
Additional Judge remit the case to. him 
with direction to dispose of the sppealin 

_ accordance with law. The costs will abide 
the result, 


- R. L, eis “ Appeal allowed, 


MADRAS HIGH COURT. 
OIvIL APPEAL No. 150 or 1924, 
February 27, 1928. 
Present:—Justice Sir William Watkin ` 
Phillips, Kr., and Mr. Justice Devadoss, 
RAMACHANDRA DIKSHIDAR 

-AND OTREHS— DEFENDANTS— APPELLANTS 


versus . 
NARAYANASW AMI REDDIAR 
` —PLAINTIFE— RESPONDENT. 

~ Transfer of Property Act (IV of 1882), s. 95, 
applicability of, to simple mortgages—Purchaser of 
portion of mortgaged property, whether entitled io 
benefit of s. 95—Suit by such purchaser to enforce 
mortgage, maintainability of. 

Section 95 6f the Transfer of Property Act pre- 
cludes a mortgagor who has redeemed the mortgaged 
property from suing his co-mortgagors on the mort- 
gage. His proper remedy isto sue for 
Lp 7,fgol. 2] > 

Malireddi Ayyareddi v. Adusumilli Gopalakrishn- 
ayya (4), distinguished. 

Section 95, Trasfer of Property Act, is applicable 
not only to usufructuary mortgages but also to simple 
mortgages. [p. 7, col. 1.] ; 

hmad Wali Khtim v. Shamsi Jahan Begam (1), 
followed. 

The application of s. 95 of the Transfer of Property 
Act is not restricted ‘to mortgagors in the sense of 
persons who have actually executed the mortgage-deed 
but extends to their heirs and assigns. [p. 7, col. 2.] 

Nainappa Chetti v. Chidambaram Chetti (3), fo 
lowed. 

' vApyeal against a decree of 
òf the Subordinate Judge, 
in O. 8. No. 1 of 1922. 


Messrs. a. Krishnaswomy Iyer and M. 
Subbaroya Iyer, for the Appellants. 
Mr. K. 8 Krishnaswamy Iyyengar, for tha 
Respondents, Lay = 
(J 


contribution. 


the Court 
Chingleput, 
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JUDGMENT., 

Phillips, J.One Pillayar 
and defendants Nos, 2 to 4, his sons; exe- 
cuted a mortga%e-deed for Rs. 7,000 in 
favour of one -Venkatasubbier on 15th 
April, 1909. A ain on 24th May, 1911, the 


said Pillayar Dikshidar and the 2ad defend- . 


antexecuted a mortgage for Rs. 1,500 in 
favour of the samə person. Lands of two 
villages were mortgaged under these docu- 
ments, 4. e, Parameswaramangalam and 
Koothavakkam, There wasa third mortgage 
on the 6th August, 1912, in favour of the 
plaintiff's brother Raghava Reddi. He 
filed a suit on his mortgage, obtained a 
decreas and purchased Koothavakkam 
village. Heisnowdead and the plaintiff 
is the owner of the equity of redemption of 
the Koothavakkam village. On. 6th 
December, 1920, the plaintiff obtained a 
transfer of the first two mortgages and has 
now brought a suit to enforce them. In the 
dead of assignment the amount due on the 
two mortgages is said to have ‘been 
Rs, 18,718, but the price paid by the plaint- 
iff for the assignment was only Rs. 6,000. 
The Subordinate Judge has given the 
plaintiff a decres against defendants Nos. 
l to 8, for half of the suit amount agatost 


Parameswaramangalam villages, holding. 


that the property in plaintiff's possession 
was equal in value to the remainder of the 
mortgaged property. A number of defend- 
ants were impleaded inthe suit as having 
an interest in the mortgagad properties, 
The decree was passed only agaigst defend- 
ants Nos. 1 to 8, members of the mort- 
gagor's family, and now defendants Nos. 5 
to 8 alone appeal. 

The appellants’ contention is that the 
plaintiff's only remedy is under s. 95 of the 
Transfer of Property Act, for contribution, 
he having redeemed. ths mortgage and 
being one of the mortgagorg. It has been 
held by the Privy Oouncil in Ahmad Wali 
Khan v. Shamsi Jahan Begam (1) that 
‘s, 95 is not applicable to usufructuary mort- 
gages alone, but is also applicable to simple 
mortgages. Under s. 10lof ths Transfer 
of Property Act where the owner of a 
charge or other incumbrance on immove- 
able property is or becomes absolutely 
entitled to that property, the charge or 
incumbraace shall be extjnguished. When, 
therefore, the plaintiff as the owner of 

(1) 28 A. 432; 10 O. W. N. 626; 3 A; L. J. 350; 3 O. 
L, J. 481; b M. L. T. 143; 8 Bom. L.R., 397; 16 M, L.J. 
269; 33 I. A. 81; 8 Sar, P. O. J. 918.(P, Q.) : 
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‘Koothavakkam village paid’ off all the 
Dikshidar ` 


encumbrances those mortgages became 
attingnished, unolessit isa necessary im- 
plication that they should subsist for the 
plaintiff’s benefit. His contention that he 
can bring a suit upon these mortgages is 
prima facie untenable, for under 0. 
XXXIV of the .Civil Procedure Oode he 
would be bound to implead himself as a 
defendant, as being a person interested in 
the mortgage property as owner thereof, 
Such a position would-be absurd and, con- 
sequently the Legislature has enacted 8.98 
ofthe Transfer of Property Act which 
gives to one of several mortgagors who 
redeems the mortgage property a charge 
on the share of each of the other eo-mort- 
gagors. It is contended for the re- 
spondent that the application of s. 95 
of the Transfer of Property Act must 
be restricted to -mortgagors in` the 
sense of persons who have actually 
executed the mortgage-deed and does not 
include their heirs or assigns. - No authority 
is cited for such a proposition whereas 
there is authority against it in Vittal Nil- 
kanth Pinjale v. Vishvasrav (2) and 
Nainappa Chetti v. Chidambaram Chetti 
(3). The-plaintiff, therefore, as the purchaser 
of a portion of the mortgaged property 
must be deemed to be one of the motgagors, 

Itis furtherargued that s. 95 does not 
preclude the mortgagor, from suing 
on his mortgage, but as I have 
pointed out prima facie such a suit would 
be impossible and theonly authority that 
can be suggested as being in favour of .it 
is the decision of the Privy Council in 
Malireddi Ayyareddi v. Adusumilli Gopala- 
krishnayya (4). Inthatcase the circumstan- 
ces were somewhat peculiarand payments 
made to the second mortgagee, which were 


“made after he had obtained a decree, were 


held not to be payments- in discharge but 
payments in respect of the purchase of. the 
mortgage right. In that case also the 
payments had been made by the. defend- 
ants, who were allowed to put forward the 
rights under the mortgage as a shield 
against other encumbrancers. The right 
of adefendant to use a prior morigage 

(2) 8B. 497; 4 Ind. Dec, (x. s.) 706. 

(3) 21 M. 18 at p. 26; 7 Ind. Dec. (n s) 369. 

(4) 79 Ind. Oas. 592; (1924) M. W. N. 290; 22 A. L. J. 
45: 46 M. L. J. 164; A.I. R 1924 P.O. 36; 19 L. W. 


-215; 26 Bom. L. R. 204; MLM. L.T.1; 2 Pat. L. R. 99; 


100. 4 A.L. R. 269739 C. L. J. 204; 47 M. 190; 28 
OLW. N. 1025: 51 LA, 140; L.R. 5 A. (P.O) 49;10. 
W N. 27 (P. Oh - 


'$ 
which hé has ‘discharged as a shield against 
pùisne encumbrancers is well-recognised 
and in the present case the plaintiff could? 
use his charge under the two mortgages as 
a shield against the puisne encumbrancers 
provided that there was no personal liabil- 
ity on his part to pay the subsequent eri- 
cumbrancers. This is not an` atthori- 
ty fer holding that a suit can be 
brought upon the mortgagés against the 
co-mortgagors. There are some remarks 
in the judgment of Ramesam, J., in 
Sunderammal v, Sundara Reddi (5) which 
seein to support the appellants’ proposition, 
but they are obiter dicta and the- circum- 
stances ‘of that case were somewhat 
exceptional. Ifthe learned Judge intended 
to hold that a mortgagor who had redeemed 
& mortgage is entitled to . sue his co- 
mortgagor on the same, with all respect I 
must differ, andI am supported by the 
decision of this Gourtin Iyathurai Aiyar 
v. Kuppamuthu Padayaehi (6). The argu- 
meut that -the:plaintiff obtained a good 
bargain for himself by getting an 
assignment of the mortgages for ‘one-third 
their value andshould not be deprived of 
the benefit of his bargain cannot affect the 
question of law. It is questionable whether 
in the present suit the plaintiff should be 
allowed to obtain a decree for contribution, 
but as this is not seriously disputed, the 
suit may be treated as one for contribution 
under s. 95 of the Transfer of Property 
Act. ‘As regards the amount of contribu- 
tion to which he is entitled the 
Subordinate Judge has treated the proper- 
ties of which the plaintiff is the ownerand 
the properties of which the defendants Nos. 
l to 8 are the owners as equal in value, 
relying on a sale-deed for the former— 
‘Ex. 39. He has, however, omitted to notice 
that the sale-deed is only 7/10ths of the 
Koothavakkam lands which were to be 
‘sold for Re, 10,500. This would make the 
total value of the lands Rs. 10,500. The 
description of the landsin Ex. 39 is such 
that they are clearly the lands mortgaged, 
‘It has been found and it is not now disput- 
ed that Parameswaramangalam lands are 
worth only Rs. 12,000. The plaintiff is 
therefore, entitled to recover from the ap- 
pellants ` 4/aths of the Rs, 6,000 -paid by 
` him for redemption, namely, Rs, 2,666-10.8, 

5 338; a 

x 9 100 Ind, Cap. 338; 38M. L T.148; A. I. R. 1927 

‘gob? $9 Ind. Cas. 416; (1919) M. W. N. 467; 9 LeW, 


“WABAKHA BINGH V. ÒCTTL 


112 1.0, 1988 


He also claims interest on the amount 
paid. In the circumetagees, I think 
interest at 6 per cent. fp the sum of. 
Rs.:2,666-10 8 may be alfowed from the 
date of aesignment till the date of suit, 

So far asthe defendants Nos, 5 to 8 are 
concerned the lower Courts’ decree will te 
modified by giving a charge for the ahove 
amount alone on the Parameswaramangalam 
properties in their poseession with six per 
cent. interest up to the date of payment. 
Time six months, 

The plaintiffs will pay the costs of this 
appeal, and in the lower Oourt plaintiff and 
defendants Nos. 5 to 8 will pay and receive 
proportionate costs. As between defendants 
Nos. 1 to 8, defendants Nos. 5 to 8 are liable “ 
only for one-fifth share of Rs, 2,666-10- 8. 

Devadoss, J.—I $gree and have 
nothing to add. - l ' oe 


Y. N. V. Decree modified, 
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May 23, 1928. 

Present:—Mr. Justice Dalip Singh. 
WASAKHA SINGH AND OTHERS— 
DEFENDANTS— APPELLANTS 

i versus 

Musammat, QUTTI—PLAINTIFF, ANDANO HER 

7 —DaranDant— RESPONDENTS. 
ustom—Succession—Self-acquired ty— 

Daughters v. Collaterals—Kambohs of Auvinen Bow 

trict—Abandonment of custom—Onus of proof—Riwaj- 

i-an?, construction of. 

Amongst Kambohs of Amritsar daughters are 
excluded from guccession even to the self-acquired 
property of their father as against near collaterals, 

Naraini v. Jowahir Singh ( 4), followed. 

The onus of peoving that a party governed by 
custom has by shifting from rural area to the City 
P oenidoned his custom lieg on the party who asserts 
it. 

An entry in a riwaj-i-am Prescribing mode of 
succession applies to property of every kind whether 
situate in a village or in a town. 

Second appeal from a decree of the 
‘Additional District Judge, Awritsar, dated 
the 10th February, 1927, effirming that 
of the Subordinate Judge, Fourth Class 
Amritsar, dated the 22nd February, 1926.’ 

Mr. Muhammad Rafi, for the Appel- 
lants. > . ae ot 

Mr. Mukand Lal Puri, for the Respond- 
ents, sk awe se - 

e 


z 
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bohs residing Roose let Clty. The dis- 


pute is about ajhouse left by one Mian 


Singh, father ofthe plaintiff who is his. 


daughter. The defendants are near collate- 
rals of the deceased. The daughter plaint- 
iff claimed to beentitled,to succeed to the 
house on the ground that the family 
was governed by Hindu Law and that 
the property was self-acquired property of 
her deceased father. 

The trial Court held that the daughter 
was entitled to succeed, because the house 
was not ancestral landed property and, 
therefore, the entry in the riwaj-i-am did not 
apply to this case. It reliedonGujar v. Sham 
Das (1), Acha v. Gaman (2) and Muhammad 
Hayat Khan v. Sandhe Khan (8). 

On appeal by the defendants collaterals, 
the learned District Judge held that Muham- 
mad Hayat Khan v, Sandhe Khan (3) 
governed the case and that even under 
the general Customary Law daughters could 
succeed to it in preference to collaterals. 

Tha defendants have come on second 
‘appeal, having obtained a certificate from 
the learned Additional District Judge. On 
behalf of the appellants it has been con- 
tended that there are rulings of this Court 
namely, Naraini v. Jowahir Singh (4), 
Labh Singh v. Mango (5) and Nadhan 
Singu v. Rajo (6) of which Narainiv, Jowahir 
Singh (4) relates to Kambohs wherein 
it was held on the authority of this very 
riwaj-1-am that daughters are excluded 
_ from succession even to self-acquired pro- 

perty. Reference is also made to a judg- 
ment on the record by the then District 
Judga Mr. Brasher subsequently referred 
to in Naraini v. Jowahir Singh (4). , 

On behalf of the respondent it is con- 
tended that the riwaji-am does not 
apply to urban house property and for this 
reliance has been placed on Muhammad Hayat 
Khan v. Sandhe Khan (3) Ghulam Muham- 
mad v. Bura (T) and Sant Singh v. Jiwan 
Singh (8). All these cases, however, 


(1) 107 P. R. 1887. 

(2) 120 P. R. 1893. 

3) 55 P. R. 1908; 105 P, W. R. 1908, 

tf} 89 Ind. Oas. 724; A.I. R. 1926 Lah. 142; 1 Lah. 


Cas. 253. 
(5). 100 Ind. Cas. 924; 8 Lah, 281; A. I. R. 1927 Lah. 
1 


41. i 

(6) 85 Ind. Cas. 783; 1Lafi. Qas 15; A.I, R.1925 
Lah. 556. 

(7) 54 Ind. Cas. 387; 2 Lah. L. J, 27; 2 U. P. L. 
R. (Leh) 25; 14 P. W. R. 1920; 8 P. L. R, 1920. 

(8) 111 Ind. Oas, 804. ` x 


WASARTI BINGH 8. GUTTT. 
JUDGMENT,.—The parties are Kam- 


J. 


réfer to the question of the onus in view 
of the general custom as regards urban 
Mouse property not connected with an- 
cestral land. which had been alienated by 
the then proprietor. Questions of alienation 
and questions of succession are different, 
and I am unable to see that the*riwaj- 
i-am does not apply to all property of 
all kinds whether situate in a town or 
whether situate in a village. The dis- 
tinction about the right to alienate an- 
cestral moveable obviously does not apply 
to a question of succession. The “point, 
however, is not entirely free from difficuléy, 
and it has also been contended that the 
raiwj-i-am with reference to this par- 
ticular question has not been placed on the 
record. However, the riwaj-i-am is given 
in detail in Labh Singh v. Mango (5) and 
it would be a mere piece of formality to 
require that theappellant should put the 
riwaj iam on the reeord before referring 
to it. The riwaj-i-am obviously was in 
the minds of all the parties and no pre- 
judice is caused to the plaintiff, because, 
as pointed out by the trial Oourt, it had 
warned the parties to produce all the evi- 
dence necessary on the point. I, therefore, 
hold that this argument and the judgment 
of the District Judge based on Muham- 
mad Hayat Khan v. Sandhe Khan (3) have 
no force in face of the riwaj-i-am. 

It is next contended that it has been 
proved that Mian Singh, the deceased 
father, had settled in Amritsar and fol- 
lowed the occupation of trade and had 
presumably given up the customs of Kam- 
bohs who follow agricultural pursuits and, 
therefore, the riwaj-i-am did not govern ` 
him. I have been through the evidence 
on the record’ and it is clear to me, as 
held by the trial Court, that there is 
no good evidence toshow thatthe father 
of Mian Singh ever resided in Amritsar. 
There is evidence, however, also to show 
that Mian Singh himself resided at’Amritear 
where he carried on trade in cows and 
buffaloes. There is evidence however, also ' 
to show that originally he lived in Bharu 
village and that even after taking up 
residence in Amritsar he took land on 
lease for the purposes of cultivation at 
village Bharu and at village Sultanwind. 
The trial Court accepted ` this evidence 
ag “more reliable than that produced by 
the plaintiff, and <1 see nq reason to dis- 
gent from thatfinding. I, therefore, hold 
that it is pot proved by the plaintiff ọn 


10 


whom the onus lay in the circumstances 
that Mian Singh had abondoned the cus- 


` toms governing the Kambohs of villages, | 


for the customs, if any, governing the 
Kambohs of Amritsar or the personal law 
of the parties if that is followed by the 
Kambohs who have been long residents 
in Amritsar. i ' 

For these' reasons, I accept the appeal 

°” and dismiss the plaintiff's ` suit. In the 
circumstances, I leave the parties to bear 
their own cosis throughout. 

Note:—I must note that I declined to 
altow.Counsel for the respondents to con- 
tend that the riwaj-i-am unsupported by 
instances oppesed to the general custom 
did not shift the onus in view of Labh 
Singh v. Mango (5) and Jugal Dass v. Jaso- 
dan Bai (9). 5 


-R L Appeal accepted. 


9) 103 Ind. Cas, 170; 9 Lah. 110: A. I, R. 1928 Lah.. 
212, . f 





OUDH CHIEF COURT. 
SgoonD OIVIL APPEAL No. 267 oF 1927. 
February 14, 1928. 
Present :—Sir Louis Stuart, KT., 
Chief Judge and Mr. Justice Raza. 
~  NARPAT AND aNnoTHER—DEFENDANTS—= 
—APPELLANTS 


oe versus | 
MOHAMMAD RAFI—Puarntirr— 
RESPONDENT. 

Custom—Wajib-ul-arz—Entries relating to. custom, 
OY Ce eee nena: 

An entry in a wajib-ul-arz is admissible in evidence 
but the value of such evidence varies greatly. Where 
it is distinctly to the interest of the zemindars to 
record the existence of cultivators liabilities and 
where the cultivators have no opportunity of 
stating their experiences, the value of such an entry 
is necessarily not so great as in a case where the 
zemindars are recording the existence of customs from 
which they themselves may suffer. [p. 11, col. 1.] 

Second appeal against a decree of the 
Subordinate Judge, Lucknow, dated the 
30th April, 1927, reversing that of the 
Munsif, Hawali, Lucknow, dated the 4th 
January, 1927. 

The appeal originally came before Hasan, 
`J., who referred it to a Bench of two Judges 
for decision. - 

ORDER OF REFERENCE. 
This case involves the question of he 


a? 
PIT” Tree 





NARPAT #, MOHAMMAD RAFT, | 
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is the zemindar of the village. Under the 
custom recorded “n the clause the defend- 
ants are liable to pay cerfhin zemindari 
dues to the plaintiff if theyf are tenants of 
the “razil” class. The lower Courts have 
differed on the interpretation of the word 
“ razil’ in this connection. The defend- 
ants arə Ahirs by? caste. 

The Court of first instance is of opinion 
that as such they do not belong to the 
“ ragil" class of tenants. On the contrary, 
the lower Appellate Oourt is of opinion that 
they de belong to that class. The decision 
of the question will havé wider effect than 
the decision of the issue in the present case 


alone. I, therefore, think that it will be 
proper that the matter be decided by 
a Bench of two Judges. According- 


ly under s, 14, sub-s. (2) of the Oudh Courts 
Act, 1925, I refer this cage to a Bench of 
two Judges for decision. 

Mr. Bisheshar Nath, for Mr. A. P. Sen, for 
the Appellant. i 

Messrs. Niamat Ullah and Ishri Prasad, 
for the Respondent. 

JUDGMENT.—This second appeal 
involves the determination of a question 
which is of considerable importance to the 
village of Mohammad Nagar 
Lucknow District. It has been referred by 
a learned Judge of this Court 
for decision by a Bench. The question 
which we have to decideis as follows :—Is 
there a binding custom by which cultivators 


` of this village belonging to the class called 
. razil are obliged to giveto the zemindars 


ofthe village the services of a pair of 
bullocks for ploughing two daysin the year 
and further a bundle of fodder and a 
bundle of bhusa annually. There can be 
no doubt as tothe fact that in the wajib- 
ul-arz of 1869 it is recorded that cultivators 
of the razil class are under an obligation to 
supply these bullocks and supply this 
fodder and bhwsa and that cultivators of 
the kamin class are under a liability to 
-make certain presents to the zemindars on 
the occasion of the birth ofthe first son of 
the cultivator or marriages in the cultiva- 
tor's family. The learned Munsif who tried 
the suit found against the liability of the 


cultivators on the grounds that the 
evidence afforded by the entry in 
the wajib-ul-arz was of doubtful 


value and that the remaining evidence, 
properly considered negatived the existence 
ofany such custom. In appeal the learned 
Subordinate Judge took the view that the 


in the. 
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_Further there is the evidence of Sadhu Lal 


passage in the wajib-ul-are conclusively 
established the existence ofsthe, custom and 
expressed no opinion on the value of the 
remaining evidenge. We have to eonsider 
the evidence asa whole. The entry in the 
` wajib-ul-arz is certainly admissible in evi- 
ence, It was the duty of the Settlement 
Officer in the First Regular Settlement to 
record the existence of customs such as 
these, under which the cultivators of a 
village were under obligations to perform 
services or make gifts to the zemindar's; 
but we consider that the value of such 
evidence varies very greatly, Where, as 
here, itis distinctly to the interest ofthe 
zemindars to record the existence of 
cultivator’s liabilities and where the 
cultivators, as (as here), have no opportunity 
of stating their experiences, the value of 
such an entry is necessarily not so great as 
in acase where the zemindars are recording 
the existence of customs from which they 
themselves may suffer; and we consider 
that the proper view ina case such as this 


ig to look at the whole of the evidence and © 


ase whether upon it the existence of such a 
custom is established. We have the 
following facts established clearly, The 
plaintifi-respondent, who is the zemindar 
ofthe village has purchased his interests 
very recently. Until three years before the 
iastitution of the suit out of which this 
appeal arises he had no interest in the 
village. In order to support the existence 
of this custom he has put into the witness- 
box his own ziladar, two Pasi Goraits who 
are ia his service and one Pagi tenant 
whose evidence contradicts the allegations 
_ inthe wajid-ul-arz,-as he says toat he 
supplies the services exacted from the rozil, 
when on the faee of it he must be a kamin, 
if anybody in the village is to be considered 
a kamin, This evidence ia,vague: to a 
degree, and if believed,is not sufficient to 
justify a finding that such g custom exists. 
We do not believe it.. We arrive at our 
findings of fact under the provisions of 
s. 103, Code of Civil Procedure as the lower 
Appellate Oourt has not arrived at findings 
on the valus of the oral evidence. 
this there is very valuable evidence. A 
certain Shafi Ahmad, who was a former 
zemindar in the village and whose father 
was zemindar before him has deposed 
clearly and distinctly thag there is no such 
custom in the village and that no cultivator 
ever gives these dues. We ean sae no reason 
' for distrusting the evidence of this witness. 
e 


Against’ 


. Mapabhai (9), referred to; 


< 


il 


who hus been patwari of the Village for 
neatly twenty, years. He has never known 
of’such dues being exacted. It is obvious 
that, ifthere had been a genuine custom of a 
binding nature, the patwari must have 
known of its existence. If the custom is 
real and effective the occasions on which 
goats are supplied to the zemindars on the 
birth of the first son of a kamin cultivator 
must be reasonably numerous and the 
supply of fodder and bhusa by razil would 
be especially apparent. We have it that 
Sadhu Lal, who, in our opinion, is telling: 
the truth, has never heard of anything of 
the kind. In these circumstances we are of 
opinion that, although the entry in the 
wajib-ul-arz existe, there is no custom 
established and that the cultivatorsof this 
village are under no obligation to perform 
these services. As this is our finding upon 
the major point itis unnecessary to enter 
into the question as to whether Ahirs are 
or arenot razil. Wearcordingly allow this. 
appealand direct that the plaintiff-reg pond- 
ent's suit stand dismissed. The plaintiff- 
respondent will pay his own costs and those 
of the dee appellants in all Oourts. 
PEKAN CAMPUs a Appeal allowed, 
pa T à S j 
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IT 


versus 
Messrs. DINANATH anD Coy.—Dzrenpanrs. 
Provincial Small Cause Courts Act (IX of 1887) 
s. 281, Sch. II, Art. 24—Suit for recovery of amount ` 
due under award—Jurisdiction of Small Cause 
Court. 
A suit to recover amount due under an award 
passed under the Arbitration Act of 1899 
is nota suitforspecific performance of a contract or 
a suit to ediitesb an award and, is not, ‘therefore. 
outside the jurisdiction of a Court of Small Oauses, 
[p 13, col. 1), : 
irumurthy Chetty v. Ponnan Chetty (1 » Fardunji 
v. Jamsedjt (2), Hrachshaw Dosabhai aie Dinbat 
(3), Maung Ni v. Maung Aung Ba (4), Mizaji Lal v, 
Partab Kuar (5) and Chimandas Mulchand v. Man- 
ghoomal Hemrag (6), relied upon. - à 
Damodar Gopal Dikshit v. Chintaman Balkrishna 
Karve (1), Narayan- Bhaskar Khot v. Balaji B ji 
Khot (8) aŭd Kesrisang B fv. 
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Mr. Tahilram Maniram, for the Plaintiffs, 

Mr. Kodumal Lekhraj, for the Defend- 
ants. 6 

JUDGMENT.—This isa suit to re- 
cover Rs. 268-18-6 said to be due to the 
plaintifs under an award passed under 
the Intian Arbitration Act IX of 1899. 

A preliminary objection was raised by 
the learned Pleader for the defendants 
that the Court has no jurisdiction to enter- 
tain the suit and that the propar Oourt in 
which the suit should be filed is the Court 
of Small Causes, 


“Mr. Tahilram on behalf of the plaintiffs 
contends that the jurisdiction of the Court 
of Small Causes to entertain the present 
suit is barred on various grounds. In the 
first place, he argued that this was in 
essence asuit for specific performance of 
the contract, inasmuch as the agreement 
to refer implied an agreement to abide by 
the award and, therefore, a suit to enforce 
the award was virtuallya suit for specific 
performance of the implied agreement. 
This point has been considered in a series 
of authorities of which the latest is a 
decision of the High Oourt of Madras in 
the case of Thirumurthy Chetty v. Ponnan 
Chetty (1) where the learned Judges dis- 
“genting from the view that a suit for en- 
forcement of an award is in essence a suit 
for specific performance of a contract, re- 
marked that a suit for the recovery of 
amount due under an award can inno sense 
be treated as a suit to enforce a contract, 
To the same effect are the decisions of the 
Bombay High Courtin Fardunji v. Jam- 
sedji (2) where it was held that a suit on 
an award to recover a certain sum of money 
allowed by the arbitrator is not a suit for 
specific performance of the award but asuit 
for the recovery of the money and for re- 
lief incidental thereto. This decision was 
followed by the same High Court in 
Erachshaw Dosabhai v. Bai Dinbai (3). In 


fact, as pointed out by the Rangoon High 


Court in the case of Maung Ni v. Maung 


Aung Ba (4) the payment of money is not 


regarded as specific relief under the 
Specific Relief Act, vide, the provisions of 
s. 21 (a) ands. 12 of that Act, the relief 


` (1) 16 Ind. Cas. 843; 46 M. L. J. 51; (1924) M. W. N, 
` 46; fo L. W.210; A. I. R. 1924 Mad. 485, 
(2)-28 B. 1; 5 Bom. L. R. 705 


(3) 59 Ind. Cas. 189; 45 B. 318; 22 Bom. L R. 


293. < l 
Å: (4) 97 Ind. Oas. 1032; 4 R. 227; 5 Bur. L. J. 133; A, I. 
B. 1926 Rang. 198 . 
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provided in that Act being relief in specie 
that is the pérformance ofa specific act of 
the delivery of particular articles and not 
the payment of money unkss, of course, the 
contract is for the delivery of particular 
coins. It, therefore, seems to me on principle 
as well as authority impossible to maintain 
that a suit for recovery of money due on an 
award isa suit for specific performance of 
a contract, `The next contention urged by 
Mr. Tahilram is that the jurisdiction of the 
Small Cause Court isousted by Art. 24 of Sch, 
II and s, 23 of the Proyineial Small Couse 
Courts Act IX of 1887. Article 24 of Sch. II 
bears a suit to contest an award, Mr. Tahil- 
ram’s argument is that the present suit 
which though in terms is a suit to enforce 
the award is bound to raise a question ag 
to the validity of the award and, therefore, 
it is virtually a suit to contest an awardin 
a more innocent guise, 


Alternatively Mr, Tahilram argued that 
the jurisdiction ofthe Court of Small Causes 
is barred unders. 23 of the Provincial In- 
solvency Act inasmuch as the plaintiffs’ 
claim depends upon the proof of the validity 
of the award, a matter which the Court of 
Small Causes cannot finally determine since 
under the Indian Arbitration Act the valid- 
ity of the award has to be determined ex- 
clusively by the Judicial Commissioner's 
Court. 

Turning to the first branch of the altern- 
ative the consensus of authorities of all the 
High Oourts which have been reviewed in 
the Ranggon case of Maung Ni v, Maung 
Aung Ba (4), above cited, is stated in the 
words of the learned Judge who decided 
the case of Mizaji Lal v. Partab Kuar (5) 
in the following words “It is argued that 
the suit was barred by the provisions of 
Art. 24 under which a suit to contest an ` 
award is not triable by a Court of Small 
Causes. The gnswer to this argument is 
that the present suit was not a suit to 
contest an award. On the contrary it was 
asuit to enforce an award by asking for 
delivery of the money which was payable 
‘under the award.” No doubt as pointed out 
by the learned Judges it may seem to be 
anomalous or even illogical that a Small 
Oauses Court should be debarred from 
entertaining a suit to contest an award 
but should not,be debarred from enter- 
taining a suit to enforce an award in which 
the award may be contested. The anom aly, 


(5) 58 Ind. Cas, 546; 42 A, 169; 18 A, L. J, 70, 
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if any, said the learned Judges, is the 
concern not of the Courts but of the 
Legislature. * 

The same view was taken by a Bench of 
this Court in th) case of Chimandas Mul- 
chand v. Manghoomal Hemraj (6). It was 
a suit filed in the Oourt of Small Causes 
to recover a sum of money due on an 
award. The defendant fought to impugn 
the validity of the award but the learned 
Judge of the Oourt of Small Causes declin- 
ed, to-hear evidence on this defence as 
he thought it was one that could only be 
raised in the Court of the Judicial Com- 
missioner. TheJudgeapparently had in mind 
Art, 240f the Second Schedule of the Provin- 
cial Small Cause Courts Act under whieh his 
Court had no jurisdiction to entertain a suit 
to contest an award. But thisCourt pointed 
out that this was not asuit to contest an 
award and the Judge had jurisdiction to 
adjudicate on the validity of the award 
when the question arose incidentally in a 
suit that was within his cognizance. 
same case furnishes an answer by the 
argument of Mr. Tahilram which is based 
on 8. 23 of the Small Cause Courts Act: It 
is there observed by the learned Judges 
following the decisions in Damodar Gopal 
Dikshit v. Chintaman Balkrishna Karve (7), 
Narayan Bhaskar Khot v. Balaji Bapuji 
Khot. (8), Kesrisang Banesang v. Naransang 
Manabhai (9) that Small Oauses Court has 
jurisdiction to decide questions of title that 
arise incidentally. 

For these reasons, I would hold that the 
proper Court to entertain this suit is the 
Oourt of Small Oauses Karachis I accord- 
ingly direct’ that the plaint be returned 
to the plaintiffs for presentation to the pro- 
per Oourt, 

P.B, A. Plaint returned for presentation, 


D Ind, Cas. 868; 6S. L. R. 85.6 
(7) 17 B. 42; 9 Ind. Dec. (x. s.) 28, 
(8) 21 B. 248; 11 Ind. Dec, (N. 8.) 168, 
(9) 32 B. 560; 10 Bom, L. R. 73% 





OUDH CHIEF COURT. 

First OivIL APPrAL No. 98 oF 1927. 
February 21, 1928. 
Present:—Sir Louis Stuart Kr., 

Ohief Judge, and Mr. Justice Hasan. 
Mrs. MARY AKHTAR MIRZA—APraLLant 
versus 
Mes. ALICE SANGSTER—RESPONDENT, 

Succession Act (XXXIX of 1925), è 09 (¢)~Will— 


MRS, MARY AKHTAR MIRZA V, MRS. ALION BANGSTER, 


The 


13 
Attestation by witnesses in testator's presence, necessity 
of—Presence, what constitutes—Presumption as to 
attestation. 

Under s. 63 of the Succession <Act’it is necessary 
that a Will should be signed by each attesting witness 
in the presence of the testator. The testator and the 
witness should occupy such a positionin relation to 
each other, that the one could be said to be in the 
visual presence of the other while each is signing 
the declaration. [p. 14, col. 2.] é 

A Court cannot make a presumption that the 
witnesses were in the visual presence of the tes- 
tator when a Will was attested. tp. 15, col, 1.) 


First appeal against a decree of the 
Judge, Chief Court of Oudb at Lucknow, 
dated the 24th April, 1927. 

Messrs. Hyder Husein and Rauf Ahmad, 
for the Appellant. we 

Messrs. St. G. Jackson and Satya Nand 
Roy, for the Respondent. 

JUDGMENT., —This is an appeal from 
the order of Mr. Justice King, dated the 
14th of April, 1927, in two testamentary 
cases. Both parties asked by separate ap- 
plications for Letters of Administration to 
the estate of one A. W. Sangster, who died 
on the 13th of June, 1925. The first party, 
Mrs. Sangster, asked for bare Letters of 
Administration. The second party, Mrs, 
Mary Akhtar Mirza, prayed for the Letters 
of Administration with Willannexed. The 
former is admittedly the widow of the 
deceased Sangster and the latter claimed 
to be the daughter of the same. Mrs. Mary. 
Akhtar Mirza’s alleged relationship with 
the deceased was disputed by the widow. 

The trial Court bas held that Mrs. Mary 
Akhtar Mirza was not the daughter of A. 
W. Sangster. This finding was accepted 
before us inthe appeal. In support of her 
claim for the Letters of Administration 
with Will annexed Mrs. Mary Akhtar Mirza 
produced two documents (Exs. A-2 and A-3), 
They are both dated the 6th of April, 1925, 
and are declarations of A, W. Sangster in 
respect of Railway Provident Fund of 


. which he was the owner and which had 


accumulated in his favour as an employee 
of the East Indian Railway (Oudh and 
Rohilkhand Railway Branch). He was 
Deputy Superintendent of the Oudh and 
Rohilkhand Railway Press. The widow 
impeached the genuineness and the validity 
of these two documents anditisnotdisputed 
that if they are valid they constitute the 
last testament of A. W. Sangster in relation 
to the Provident Fund. f 
The trial Court has repelled all grounda 
of attack against these declarations except 
one and that ground is that the declarations 
were not executed in accordance with 


~ 14 
aw relating to the execution of Wills by 
which A. W. Sangster was governed. The 
finding of the trial Court in respect of thig 
ground of attack isthat thetwo declarations 
were not attested according to the require- 
ments of law as laid down ins. 63 of the 
Indian- Succession Act, 1925. It is agreed 
that Mr. Sangster’s disposition is governed 
by the said section. Ia this view of the 
case the trial Oourt has rejected the ap- 
plication of Mrs, Mary Akhtar Mirza and 
granted that of the widow, Mrs. Sangster. 
In appeal before us the finding of the 
lal Court i3 disputed on behalf of Mrs. 
ary Akhtar Mirz} and no other point 
was raised either on her behalf or on 
behalf of the respondent’ Mrs. Sangster, 
After anxious and careful consideration 
of the evidence relating to the execution 
of the declarations of the 6th of April, 1925, 
we have come to the conclusion that the 
finding of the trial Court is correct and 
must be affirmed. 


There is no question that the declara- 
tions bear the signature of A. W, Sangster. 
There is also no question that they bear 
the signature of one J. H. Willmer and of 
one W. John as witnesses to the execution 
` of the declarations: According to cl. (c) of 
8.63 of the Indian Succession Act, 1925, 
“the Will, shall be attested by two or 
more witnesses, each of whom has seen the 
testator sign...or has received from the 
testator a personal acknowledgment of his 
signature...and each of the witnesses shall 
. Sign the Will in the presence of the testator, 
but it, shall not be necessary that more 
than ene witness be present at the same 
time.” - 
The controversy in the case is as to 
whether Willmer and” John signed these 
declarations in the presence of Sangster. 
Both Willmer and John gave evidence in 
this case and their evidence has been 
-aecepted as true by the trial Court and 
we see no reason for taking a contrary 
view. 
Willmer was produced by Mrs. Mar 
Akhtar Mirza and John eae produced be 
the widow. Willmer stated : i 


identify his signature pn these documents, 
but I do net remember whether he signed 
a in my presénce,” e 


MRS: MARY AKBTAR MIRZA v. MRS, ALICE SANGSTER, 


1127, O. 1928 


In cross-examination he said : 

“Mr. Sangeter’signed in my presence. I 
cannot say whether theygbore Mr. John's 
signature before I sigfed. I do not 
remember if Mr. John signed before me.” 

This evidence is lacking in one of 
the essentials required by law, that is 
“each of the witnesses shall signthe Will 
in the presence of the testator.” . 


Willmer does not say expressly that 
he signed the declarations in the presence 
of the testator though the trend of his 
evidence points to the conclusion that 
Willmer did. sign in the presence of Sang- 
ster. As regards the signature of John, 


Willmer simply identifies it and givesno 


details as to when and how it was made:. It 
follows that Willmer’s evidence per se 
does not establish valid attestation of fhe 
declarations as Wills Had this evidence 


‘stood alone it might have been possible 


to hold in favour of valid attestation 
by aid of presumptions; but there being 
direct evidence as to when and how John 
signed these declarations no room is left 
for making any presumption. John states 
that the two forms bearing the declara- 
tions were brought to him filled in 
by the chaprasi of the office. He further 
says: 

They bore Mr. Sangster's signature 
and I signedas a witness. They did not 
bear Mr. Willmer's signature at that time. 
The two columnsfor the signature of witness 
ses were blank. I signed in the lower space 
for the witness's signature”. 


In cross-examination he stated:— 

When these forms were brought to me 
for signature Mr. Sangster was in a different 
room.........On looking at the declarations 
I was fully satisfied that they bore the sig- 
natures of My. Sangster and so I signed 
them”. - i 

This evidenes proves the fact that 
neither Sangster nor John signed in the pre- 
sence of each other. First Sangster signed 
in one room while John was in another 
room and afterwards John signed in the 
other room when Sangster was in the for- 
mer room. There isno evidence on the 
record to the effect that the two rooms were 
so situated that the'testator and the witness 
occupied such a position in ‘relation to 
each other that the one could be said to 
be in actual visual presence of the other 
while each was signing the declaration—see 
in this connection the decision ofe Gorell 
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Barnes, J., in Brown v. Skirrow (1), We 
were hard pressed with the argument that 
we should make a presumption that the 
testator and thp witness John were in 
visual presence df each other while signing 
the declarations, We are unable to make 
any such presumption inthe cirumstances 
of this case. e 

The appellant's case as disclosed by her 
in her evidence, which has not been 
accepted as true by the trial’ Court and we 
were not asked to accept it as true in appeal, 
is that Sangster brought .two forms 
from the office and showed them to the 
appellant. She further stated that he 
“did not sign, them in my presence. They 
came from the office signed. The signature 
of the witness’ John was made in my 
presence. John signed at my father’s 
request. At the éime when John signed 
only my father and I were present”. 

Having regard to the statements of 
Willmer and.John who are absolutely 
reliable witnesses, the story deposed to by 
the appellant as to -when and how the 
witnesses signed the declarations must be 
“treated as tatally false and is wholly 
inconsistent with the presumption which 
we are now asked to make that Sangster 
and John were in the visual presence of 
each other at the Railway Offices. 

The appeal, therefore, fails and is dis 
missed with costs. : 


A. N. A, Appeal dismissed. 
si AND) P.3; 71 L.J. P. 19; 85 L, T, 645; 18 T. L, 
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Present:—Mr. Justice Zafar Ali and 
Mr. Justice Dalip Singh. 
GURDIAL SINGH—Dsrenpant— 

5 APPELLANT” 


rersus | < 
: DIWAN CHAND—Puarstirr AND KIRPA 
RAM AND oTHERS—DEFENDANTS—~ 
` RESPONDENTS, 


Civil Procedure Code (Act V of -1908), O. II, r. 2— - 


Mortgage — Lease to mortgagor—Suit by mortgagee 
for rent, whether bare subsequent suit for mortgages 
money, 9 . g 


GURDIAL SINGH v.. DIWAN OHAND. 


Na 
Where a mortgage and a leabe-deed by the mort- 


“gagor in respect of the same property do not form 


parts of one transaction, a suit for recovery of rent 
by the mortgagee does not bara subsequent suit for 
mortgage-money, under O.II, r. 2, Civil, Procedure 
Code. [p. 16, col. 1.] : 


First appeal from the preliminary deeree 
of the Senior Subordinate Judge, Aupritsar, 
dated the 26th January, 1923. 

Messrs. Jagan Nath Aggarwal and Jiwan 
Lal Kapur, for the Appellants. 

Pandit Sheo Narain, R. B., and Mr. Din 
Dayal Khanna, for the Respondents. 


J UDGMENT.—lIn this case the plaint- 
iff brought a suit for the recovery 
principal and interest due on two regis- 
tered mortgage-deeds, dated the 28th of 
May 1807, and the 23rd of June, 1910, res- 
pectively, executed in favour of his grand- 
father and-of himself, The rate of interest 
in both deeds was 10 per cent. per mensem. 
The two houses. Nos, 198 and 172 were 
bypothecated in the first deed for Rs, 2,800 
and these two houses and a third house 
No. 185 were hypothecated in the second 
mortgage-deed for Rs. 1,700, 

The trial Court struck three issues, but 
the only issue contested in the trial Court 
was whether O. II, r.2 ofthe Oivil Pro- 
cedure Code barred the vlaim, .because 
the plaintiff had obtained a decree on a 
rent-deed, dated the 23rd June, 1910, and 


-it was contended that the rent-deed was 


only a machinery for recovery of interest 
on the mortgages sued on, On the 23rd 
June, 1910, the defendant had executed a 
lease-deed in favour of the plaintiff for 
Rs. 28-2-Urent per mensem for a period of 
11-months for the three houses forming 
the subject of the two mortgages. It is 
admitted that this rent was exactly equal 
to the interest due on the two mortgages 
at the rate of 10 per cent, per mengsem, 
This rent was agreed to be paid monthly 
‘and it also referred to the two mortgage- 
deeds. The mortgage-deed of 23rd Fane. 


. 1910, also referred to the fact that the 


mortgagee, had been put in possession of 
the three mortgaged houses by means of 
deeds of rent, and it was stipulated that 
the rent should be accounted for in the 
interest account. It was, further stipulated 


‘that if the mortgagor. got deeds of rent 


executed by other tenants occupying the 
mortgaged houses in favour of the mort- 
gagee, the mortgagor would receive credit 
for the rent that would be realized in the 
interest account and would’ be responsible 
for excess or deficiency, The. term fized 
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for redemption was two years, with a 
clauseallowing redemption in 14 years under 
certain conditions. The following rulings 
were cited before the trial Court: —Gang& 
Ram v. Abdul Rahnan (1), Kundan Mal v, 
Allah Dad Khan (2) and Natha Singh v. 
Chuni, Lal (3) on behalf of the defendant 
in support of the contention that O. XI, 
y,2 barred the present suit. Qa behalf of 
the plaintiff the following rulings were 
cited before the trial Court :—Pindi Das v. 
Lal Chand (4), Brij Lal v. Ram Ratan (5), 
Parmeshri Das v. Fakeria (6) and Ralia Ram 
w. Amir Chand (7). ee 2: 
“Before us, in addition to the above, re- 
liance has also been placed on Diwan 
Chand v. Ralla Ram (8) and our attention 
has also been drawn to Muhammad Hussain 
v. Abdul Ghafur Khan (9) and to the Privy 
Qouncil ruling reported as Kishen Narain 
v. Pal Mal (10) and to an unpublished 
Division Bench judgment in Sultan Singh v. 
Joti Sarup (11). The trial Court held follow- 
ing Ralia Ram v. Amir Chand (7) that 
the lease and the mortgage-deed were 
not indivisible transactions and, therefore, 
O. lI, x. 2 did not bar the present suit. 
He accordingly gave the plaintiff a pre- 
liminary decree with costs for the sum 
claimed with future interest on Rs. 4,500 
at 10 per cent, per. mensem from date of 
suit until realization, realizable on the 
decree being made absolute after four 
months’ time, from the. mortgaged pro- 
perty. by sale thereof and the balance, if 
any, fromthe person and other property of 


the mortgagor. 


(1) 28 P. R. 1907; 93 P. L. R. 1905; 140 P, W. R, 


907. - 
2) 5 Ind. Cas. 821; 19 P. R, 1910; 36 P. W. R. 1910; 


16 ), L. R. 1910. 
47 Ind. Oas. 364; 69 P, R. 1918; 112 P. W. R. 1918; 


3 
ni b L R1918, 
(4) 36 Ind. Oas. 209; 177 P, W. R. 1916; 102 P. L. R, 
je ier 


916, 
(5) 17 Ind. Cas, 581; 263 P, W., R. 1912. i 
6) 59 Ind. Oas. 71; 56 P. W. R. 1920; 1 Lah. 457; 2 
Lah L. J. 466 (F. B.) - 


(1) 74 Ind. Gas. 122; 4 Lah, 52; A.I R. 1923 Lah, 
0. ' 


203; 5 Lah. L. J. 25 wg 
(8) 97 Ind, Cas. 396; A.I. R. 1926 Lab. 559; 8 Lah, 


L, J. 381; 2 Lah. Oas. 336; 27 P. L. R. 620, 
9) 65 Ind. Oas..102; 3 Lah. 1; 8 P. W. R. 1922; A.L 


R. 1922 Lah. 111. 
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Ib ia unnecessary for us to enter info any 
detailed discussign of these rulings. It wad 
conceded by the learned Counsel who ap- 
peared for the appellant{that in all the 
rulings in which a suit ofthis nature has 
been held to be barred by O. II, r. Z, 
it has been held that the lease and the 
mortgage form one tranasaction. In the 
present case, it ‘isobvio.s and it has not 
seriously been contested by Counsel for 
the appellant that the lease and the mort- 
gage-deeds cannot be said to form part 
of one transaction. Counsel, however, 
relies on an argument based on analogy and 
the contention is that the suit for rent 
should really be regarded as a suit for the 
interest due on the two mortgages. At 
that time the mortgagee could have sued 
for principal and for interest. The Privy 
Council’ ruling reported as Kishen Narain 
v. Pal Mal (10) does fot apply ‘because 
there was no independent obligation to pay 
interest and principal. He also somewhat 
faintly contended thatthe conduct of the 
respondent should be held to bring the 
Case within the purview of O. II, r. 2, 
The last contention obviously has no force 
asa technicalrule of procedure cannot be 
based on some intention to be deduced from 
the actions of the parties. We are of 


“opinion that on the facts of this case it 


cannot be held thatthe claim for rent was 
really no more than a claim for interest on 
the mortgages in a disguised form, This 
being so, the fact remains that the trans- 
actions in form were separate and there 
has been nothing shown to us by which the 
defendant*appellanthas discharged the onus 
which lay on him to show that in reality 
they were one and the same. We, therefore, 
dismiss the appeal with costs. 

It has been conceded on both sides 
that the judgment of the trial Court is 
defective, in *that it directs a decreeto be 
passed not only for sale of the mortgaged 
property, but abso for the balance, if any, 
from the person and other property of 
the mortgagor. This will be corrected in 
thé decree drawn up by this Oourt, 

R. L, Appeal dismissed, 
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? _ LAHORE HIGH COURT. 
< First Oivin Arrea No. 318 or 1923. 
May 11, 1927; 
Present: —Mr. Justice Tek Ohand and 
. Mr. Justice Agha Haidar. ; 
- FATEH ALI AND OTAERS—PLAINTIFFS— | 
: ` APPELLAYTS ` 
i . | versus KM 
GEHNA AND orae.s—DeranpaNTs— ` 
S b ' RESPONDENTS. ` 
".Mortgage—Prior “and puisne mortgages—Prior 
` mortgagee acquiring. puisne mortgagee’s 'rights—Pre- 
sumption of intention to keep alive, 
` A prior mortgagee, by purchasing the rights of a 
subsequent. mortgagee, does not loge.the rights secur- 
ed to him by the prior mortgage. In such a case the 
‘presumption is that he intended to keep alive the prior 
security and would be entitled to fall upon it in case 
of necessity. [p. 18, cols. 1 &.2.] a ae i 
` First appeal from `a deeree of the 
Subordinate Judge, First Olass, Sialkot, 
dated the 22nd December, 1922, `. 


“Dr. G.C. Narang and Mr, Maya Das, for 
the Appellants, . y 
:- Messrs. S: A. Nasir. and Dhanpat Rai, for 
the Respondents, bh ae, 
“JUDGMENT. | 
.. Tek Chand, J.—On the 13th of Febru- 
ary, 1914, defendants Nos 4, 5 and 6, Nagahia, 
Sultan and Babu, executed a deed of mort- 
gage in réspect of 133 kanals and 16 marlas 
of land in favour of plaintiffs. Nos. 1, 2,5 
and 6 and Hakim, the predecessor-in-interest 
‘of plaintiffs Nos. 3. and 4 and ‘defendant 
No.7, for asum of Rs, 3,455. ‘The. mort- 
"gage was with possession and the ‘mortgage 
‘money was to bear no interest.-. The term 
of the mortgage was fixed as‘l7 years and it 
was specifically provided that within that 
- period “the mortgagors were not entitled 
.to- redeem the land nor could- the mort- 
.gagees demand their mortgage money from 
the mortgagors,” It was sgipulated that 
_ when on the expiry of this period the 
‘principal mortgage money, was paid the 
land would be redeemed. This mortgage 
was recorded inthe revenue papers and the 
mortgagees took possession of the land as 
agreed upon. ` 


On the 6th of March, 1916, the mortgagors 
executed another mortgage-deed in respect - 


.of the same property in favour of one Hari 
Singh for a sum of Rs. 6,0u0, It was stated 
in this deed that out of the mortgage money 
‘Rs. 3,400 was kept- in deposit with the 
mortgagee (Hari Singh) for payment to 
Hakim, etc., prior mortgageea under the 
‘deed dated the 13th of February, 1914, 
The balance of Ks, 24,60) was paid io 


Be res 3 
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- per cent., per -mensem. . 
- authorised to take possession of the land on 


i? 
‘cash partly to the mortgagors and partly 
Rs usted in discharge of their other liabili- 
ies to Hari Singh -and third persons, It 
was also stipulated that interest on Rs. 2,600 
was chargeable at. the rate of Re, 1-4-0 
Hari Singh ‘was 


payment of the mortgage money due to . 


` Fateh Ali, cte., on the prior mortgage, and in 


‘that event interest on'this sum of Rs. 3,400 
Na to counterbalance the produce of th 
and, |. ws 

On the 27th of August, 1917, Hari Singh, 
the mortgagee under the deed of the 6th 
of March, 1916, aforesaid transferred hia 
mortgagee rights to Fateh Ali, eto., (the « 


` mortgagees under the deed of the 13th of 


February, .1914),- for a sum of Rs. 6,000, 
The.consideration was -recited as’ having 
been received as follows :— 

(i) Given credit for to the vendee out of 
Rs. 3,455 (which was kept in trust with 
him) on account of the mortgage-deed - 
dated the 13th ‘of February, 1914,..,...44 
‘Rs, 3,400. - ca G Oo eects A 
-“(at) To be received in cash before the Subs 
Registrar ‘at the time of the registration 
‘tas RS; 2,600. " hon oe 2 ' 
` It was also stated that “the vendees 
are alreadyin possession, They should 
‘remain in future as well, on payment of tha 
Government revenue so longas redemption 
is not effected. The. owners shall redeem 
the land mortgaged when they pay thë: 
mortgage money with interest due from 


On the 26thof January, . 1922, the morte 
gagors Jawahir, etc., executed another 
mortgage-deed for.197 kanals 7 marlaa 
of land (which included 138 kanals and'16. 
marlas mortgaged under the earlier transac 
tions) in favour of defendants Nos.1 to 3,° 
Gahna, Shera and Saraj Din, for Rs. 9,500, 
Outof this sum Rs, 6,000 was left in deposit 
with these mortgagees for payment to Fateh 
Ali, etc., the prior mortgagees, The term of 
this mortgage was fixed as 10 years at the 
expiry of which the mortgagors were entitl- 
ed to redeem the land mortgaged. 

On the 20th of February, 1922, defend. 
ants Nos, 1 to3 (mortgagees under the last 
mentioned mortgage, dated the 26th of 
January, 1922) presented an application 
under the Redemption of Mortgages Act, IL 
of 1913, to the Collector asking for redemp- 
‘tion of the land from Fateh Ali, etc., the 

prior mortgagees, on payment of Rs. 6,000, 
Fateh Ali, ete, resisted thé application cons 


“18 
tending that the term oftheir mortgage was 
17 years and redemption could not take 
place before the expiry of that period® 
This contention was overruled and the 
defendants’ application granted on the 18th 
of March, 1922, ` 

Thereupon Fateh Ali, ete., the prior 
mortgagees, instituted the present suit on 
the 30th of March, 1922,. under 8.12 of Act 


II of 1913, claiming a declaration that the. 


term of their mortgage, i. ¢,17 years, is 
still intact and it is not open to the 
osigindl mortgagors or the subsequent 
neertgagees, defendants Nos. 1 to 3, to 
redeem them before the expiry of that 
period. The claim was resisted by defend- 
ants Nos. 1 to 3 principally on the ground 
that the plaintiffs by purchasing the mort- 
gagee rights of Hari Singh, under the sale- 
deed of the 27th of August, 1917, had 
extinguished the prior mortgage in their 
favour and cannot take advantage of the 
provisions thereof. 

The lower Court, in ajudgment which 
it is not easy to understand, has upheld the 
defendants’. contention and disallowed the 
plaintiffs’ claim to rely on the clause 
securing the property to them for 17 years 
but has passed a decree for interest on the 
pum of Rs, 2,600 (which is the item over 
and above Rs.: 3,455 the principal sum 
secured on the foot of the first mortgage) 
the liability to pay which was also denied 
by the defendants, 

The defendants have accepted the findings 
of the Court below with regard to the item 
of interest but the plaintiffs have preferred 
a first appeal asking for a declaration that 
the mortgage in their favour cannot be 
redeemed till after the expiry of17 years 
from the 13th of February, 1914, ‘ 

The sole question to be decided is whether 
by taking over the mortgagee rights from 
Hari Singh under the deed of sale dated 
the 27th of August, 1917, the plaintiffs can 
be said to have either expressly or by 
necessary implication given up the rights 
that were secured to them by the original 
mortgage, dated the 13th of February, 1914. 
After hearing Dr. Narang for the appellant 
and Mr. Nasir for the respondents, I am of 
opinion that the decision of the lower Court 
cannot be sustained, There is nothing in 
the provisions of the sale-deed aforesaid, 
from which it could be concluded that. the 
plaintiffs intended to°abandon the rights 
that had been secured to them under the 
prior mortgage deed in their favour, nor is 


' 
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there any rule of Jaw under which a prior 
mortgagee by purchasing the rights of a 
puisne mortgagee loses th¢ rights, which 
had been secured to him «by the earlier 
mortgage. Indeed, in such cases, the pre- 
sumption is that he intended to keep alive 
the prior security,and would be entitled 
to fall back upon it in case of necessity. 

The learned Counsel for the respondents 
contends that in this case, by purchasing 
the mortgagee rights of Hari Singh, the 
appellants had clothed themeelves with his 
rights and now stand ip his shoes, and as’ 
the mortgage in favour of Hari Singh was 
for a consolidated sum of Re. 6,000 and in 
that deed it was stated that Rs. 3,400 was 
Kept in trust for payment to the appellants, 
they should be considered to have automa- 
tically redeemed themselves, the moment 
the sale of Hari Singh's rights in their 
favour was effected. After giving full 
consideration to the contentions of the 
learned Counsel and considering the terma 
of the deed, lam, however, of opinion that 
all that the plaintiffs did by entering into the 
transaction of the.7th of August, 1917, wag 
to take over from HariSingh an additional 
mortgage for Rs, 2,600 that had been 
‘created in his favour. -The practical effect 
of the sale was to create an additional 
charge for this amount in their favour on 
the same property. There was no intention 
to abandon the rights under the prior 
mortgage nor does the creation of an 
additional mortgage extinguish the rights 
which they had already acquired under the 
prior mortgage, 


In this connection reference may usefully 
be made to the remarks of Lord St. Leonards 
in *Tension v. Sweeny (1): ‘Then another 
point was started, that, as the successive 
mortgages were forthesum secured by the 
former mortgages and for the sums subsequs 
ently advanced, the old securities were 
merged in the new, and that the judgment- 
debtors had a right to come before the last 
mortgage, That is avery novel view of the 
operation of the deeds. It is clear that 
the former mortgages continued untouched 
and operative notwithstanding the new 
mortgages and the new mortgages were 
for the purpose of letting in the further 
the property. Nothing 
-could be more dlarming to creditors than 
that a doubt should be thrown out whether 
by taking new security for their old debt 


| MAMA 1 Jones Lat, 720 at p. 717, 
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and for further advances they do not pre- 
judice their original sècurities.” I may 
also refer tothe-decision of Vice-Ohancellor 
Knight Brucein the well-known case of 
Miln v. Walton (2) that a creditor having a 
mortgage on the funds of his debtor for part 
of his debt, does not necessarily surrender 
that mortgage or lower ‘its priority by tak- 
ing a subsequent mortgage on the same 
funds-of the whole of the debt. . 


In the case before us there ia the addi- ` 


tional fact, that the firat mortgage in favour 
of the plaintiffs was for Rs. 3,455 and in the 
mortgage-deed ia favour of Hari Singh and 
the sale-deed .of his mortgagee rights by 
. the latter in . favour of the plaintiffs, dated 
the 22nd of August, 1917, - the sum of 
Rs, 3,400 and not the full amount of 
Rs. 3,455 was recited as having .been kept 
in deposit for payment on account of the 
prior mortgage. This clearly. indicates 
-that the intention of the parties to the 
later transactions was not to extinguish 
the prior mortgage but rather to keep it 
alive. Further, the mortgagors were not 
“parties to this sale deed and, therefore, this 
transaction could not affect the rights of 
the appellants and the mortgagors inter se, 
which has been secured to each of them 
by the mortgage-deed, dated 13th February, 
1914. . >i = 
In the lower Court, Sultan, one of the 
mortgagors stated that, asa matter -of fact, 
Rs, 3,400 had been actually paid to the 
plaintiffs in redemption of the first mort-- 
gage. This 
contrary to the case put forward by the 
contesting defendants in their written state- 
ment and was rightly rejected by the lower 
Gourt. I have considered the evidence 
which was led in support of this allegation 
and have no hesitation in agreeing with 
the learned trial Judge thaf it is unreli- 
able. ' i 
For the foregoing reason I would accept 
the appeal and grant the. plaintiffs the 
dsclaration prayed for, but, having regard 
to .all the circumstances of the case, I would 
leave the parties to bear their own ‘costs 
throughout. 

Agha Haidar, J.—I agree. 


A, N, A. Appeal accepted. 
7 O 1843) 60 R. R. 184; 2 Y. & O. O. 0, 354; 7 Jur, 
802; 63 E, R. 156, 


POLAPRAGADA SREHRAMULU v, POLAPRAGADA NAGHABHUSHANAM, 


- after the passing of a preliminary 


allegation was,, however, . 


19, 
MADRAS HIGH COURT. 


_ .Grvit Raviston Pztirtons Nos. 660 anD 661 
8. i 


- or 1926. 
March 14, 1928. 
Present:—Mr. Justice Devadoss and 
- Mr. Justice Jackson. 
POLAPRAGADA SRERRAMULE— 
PETITIONER 


3 Versus f < 
POLAPRAGADA NAGHABHUSHANAM , 
: AND ANOTHEx— RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), 0. IX, r. 9— 
Preliminary decree: in partition suit—Default of 
appearance of plaintiff and dismissal suig— 
Subsequent application for appointment of ° Gam 
missioner, whether lies—Dismissal after preliminary . 


decree, effect of. 
A Court has no jurisdiction to dismiss ‘a suit for 


default of appearance after passing a preliminary 
decree but it should under such circumstances ad» 
journ the suit sine die with liberty to the plaintiff tq 
restore the guit to the list on payment of all costs 
and Court-fees, if any, thrown away. ae 
Lachnu Narayan Marwary v. Balmakund Marwary 


(1), referred to. 


Butif asuit is dismissed, thou h improperly i 


eoree; the suit 
is taken off the file and unless the suit is again 
brought to file, the. Court becomes functus oficio; 
and so far as that suit is concerned cannot pass any 

d t 


further order. sof 
In such & case itis not competent toa party merely, 
to ignore the order as a nullity and apply for. further 


orders on that footing. i 4 
Petition, under s. 115 of Act V of 1908 . 
and s. 107 of the. Government: of India 
Act, praying the High Oourt to revise tha 
order of the Court of the District Munsif, 
Nuzvid at Bezwada, dated the 9th February, 
1926, and passed in O. M. P. No, 877 of 1927 
in O. S. No, 812 of 1919, i 3 
Mr. Ch. Raghava Rao, for the Poti- 
tioner. ‘ 
Mr. K. Ramachandra Aiyar(AmicusCuria), 
for the Respondents. l 


- JUDGMENT.—Plaintif is the petis 
tioner in these two connected petitions, 
In O. R. P. No. 660 of 1926 he applies for 
revising the order of the District Munsif 
declining to appoint a Commissioner in 
pursuance of the preliminary decree. In 
O. R. P. No. 661 of 1926 he applies for 
revising theorder of the District Munsif 
refusing to restore the suit to file which 
had been dismissed for want -of prosecus 
tion. The plaintiff brought a suitfor parti, | 
‘tion and apreliminary decree was passed 
on 16th February, 1921. The Court fixed 
24th February, 1921, for. the plaintiff to 


‘apply for the appointment of Commissioner, 


But on that day the plaintiff did not turn 
‘up and a9 the Court adjourned the suit tg 


\ 
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4th March, 1921.- On that day also there be onits-file. In this case the order of the 


“ was no appearance for the plaintiff and,g lower Court refusing to order the appoint- 


‘therefore, the suit was dismissed.: The ap- ment ofa Commissioner in pursuance ofa 
plication for restoration of the-suit to file preliminary decree is a proper order inas- 
was made on 7th August, 1925. The Dis- much as there was no suit on its file in 
trict Munsif rightly dismissed the applica- whichit could pass a final decree. 
- tion as being out of time and the application . As the respondettts were not represented 
e for passing a final decree was also dismiss- in this Court we.asked Mr. K. Ramchandra 
ed on the ground that the Oourt had no Aiyar to appear as amicus curi. and 
jurisdiction: to pass- a final decree in the we thank him for the help that-he rendered, 
suit which was not on its file. The con-. Both the Civil Revision Petitions failand 
teption-of Mr: Raghava Rao is‘that the théy are dismissed. ` : 
order “of: the . District Munsif dismissing V. N. V. 
the suit pending the passing of a final -= | 
decree was without jurisdiction and, there? __ aes 
fore, he is entitled to ignore the “order, ` 
In other words, the order is of no effect 
and-the Oourt is not bound to consider it 


as -an -order passed by the” Oourt, : He- 7 -OUDH CHIEF COURT. l : 


Petitions dismissed. 


relies upon a case in Lachmi Narayan’ Oıvıu MisOELLANEOUS ArPHaL No, 200F 1928. - 
Marwary v, Balmakund Marwary. (1). in September 12, 1928. - 


which .their Lordships of the Privy. Oouncil $ Present :—Sir Louis Stuart, eT 
held thata Oourt had no jurisdiction to Kr., Chief Judge, and Mr. Justice Raza. 

dismiés.the suit after passing a prelimindry : Musammat J ASODA—PLÄINTIFE—. 
decrees. but that itshould adjourn thé ‘suit | 


À t | APPRLLANT © j 

sine die with liberty to the plaintif to. |. - Versus 

restore ‘the ‘suit -to the list on-paymentof .- RAM CHARAN—Dzsrgsxpant— 

all costs and Oourt-fees (if any) thrown : . - RESPONDENT. =~ - 
away. KA ` >, f |. Practice—Trial Judge accepting evidence of witness 


33 SEs OR oat b gi —Rejection by Appellate Court, whether permissible. 
= In this case the proper course would have In‘ judging the-evidence ofa witness, while the 
been forthe petitioner to have appliedto Appellate Court is bound to give great weight t) the 
have the order of the District Munsif revis- facts that the trial Judge saw the witness and that 
“ed by this Court. That step he did-not the Appellate Couré did not, itis open to the Appel- 


: - ` : ° late Court to reject the evidence of i ; 7 
choose to take, Four years after he applied it was accepted by the trial guage. ga aya ak 
to Oourt to restore the suit to. file. If the stances are syeh that the witnesss's evidence cannot be 
contention of the petitioner is upheld, it believed fp. 21, col. 2.] , ; 
would amount to this, that after the suit is Appeal against a decree of the Subordi- 
dismissed, though improperly, the party to mate Judge, Hardoi, dated: the 31st January, 
the suit might come up: and say’ that that 1928. . , ; 
order having been passed without jurisdic- _ Messrs. M. Wasim and Kedar Nath 
tion is no order at all and that he isentitled Tandon, forthe Appellant. >> ` 
to ignore it; When a Oourt dismisses a suit Mr. A. P. Sen, for the Respondent. . 
improperly the suit is taken off the fileand JUDGMENT.—This is an appeal 
unless the suit is again brought to file, the &gəinst an order of the learned Subordinate 
Oourt becomes functus officio andso faras Judge, Hardoi, refusing to take action 
that suit is concerned cannot pass an order, Under the provisions of para, 17,Sch. II of 

The case of Lachmi Narayan Marwary v, the ode of Civil Procedure, The facts are 

Balmakund Marwary (1) does not go the 98 follows; A certain Sita Ram died leav- 

length of enabling a Court to ignore the inga widow Jasoda and a brother Rém 

order passedin a suit by which it directeq Obaran. Disputes-arose in respect of the 
that the suit be taken off the file. Whena Property left by Sita Ram. The parties 

Court dismisses a suit, the suit ceases {9 reed before the Revenue Authorities in 

ae f A partial satisfaction of the disputes that the 
F a ` EAT Pe M: W: i 707; A. I. R. ` landed property left by Bita Ram should be 

W. 491; 10 0. & A: D. R.1033: 5P. L.T. 623; 92A E recorded partly in the name of Jasoda and 

I. J.439;511.A 39]. Partly in the name of Ram Charan in res- 

“L, R. 5 A, (P, O.) 171; 29 0, W. N, 39191 0, W, N.629; pect of the liability.to pay the Government 
ore ~  reyene,and in the application befure the 


ih 
e 
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Revenue Authorities it was stated that the 
property other than. the revenue paying 
property, was to be divided’ in, a certain 
manner, There were subsequent disputes asto 
the division of the remaining property and 
there were finally. proceedings in a Criminal 
_ Court by.a-withdrawal in ` which the parties 

stated that they were referring their disputes 
to arbitrators, On the 30th March, 1927, 
a reference to. arbitrators was executed 
which was signed by Ram ‘Oharan and 
Jazoda, the latter affixing her thumb-im- 
pression in lieu of signature. This reference 
was also signed by, Mul -Ohand the lady's 
agent, On the 31st’ of March,, 1927, the 
reference was registered. Jasoda then 
presented an application to the, Court of 
the Subordinate Judge, Harodi ‘under the 
provisions of para.17, Sch. II of the Code 
of. Civil Proceduse,. that the agreement 
should be filed and that arbitrators should 
be appointed in -accordance ‘with the 
provisions of the agreement. Ram Oharan ob- 
jected and: on his objection the learned trial 
Judge rejected the application, The appeal 
is by Jasoda against this rejection. The 
grounds of the appeal are these. The agree- 
ment contains at the commencementa recital 
_ that the disputes to a certain extent (kisi qa- 
dar) should be referred to arbitrators. The 
words. ‘kisi qadar" in this connection has been 
cut out.-The excision on the document, as it 
stands, is.signed by Lalta Prasad the scribe 
and by-Ram:Oharan. - Ram Oharan’s objec- 
tion was that these words had 8 real mean- 
ing, the meaning. being that nothing to 
which the parties had agreed in the Revenue 
Courts should be re-opened, and that he had 
not -been s conscious.party to the excision 


- of these words. -He stated that he did not: 


know the Urdu character in which the 
agreement.was written and that when the 
document was produced.. for, registration 
-these words had -already been excised with- 
out his: knowledgé and that the Register- 
ing Officer had asked him to sign: over the 
excision and that he had done so in comp- 
lete ignorance of what he was ‘doing. His 
version waé accepted by the learned trial 
Judge. In support of the objection. he pro- 
duced as witnesses himself, a man called 
Hakim-ud-din, and a-man called Kamta 
Prasad.. On the other side Lalta Prasad the 
‘geribe deposed that the-excision had been 
made on the 30th March, 1927, the ‘day that 
the document had-been executed and the 
day before it was registered, and that the 
excision was then signed by Ram Charan. 
4 e 
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s 


Mal Ghaid the attesting witness had dds 
_posed to the same effect and Tkoal-Abmad 
the Ragistering Officer had deposed that at 
the time of registration the excision had 


already been'made, and that the signatura” 


of Ram Oharan was against the excision 
‘when-he saw the document. The learned 
trial Judga accepted Ram Oharan’'s Wersion. 
While-we are bound to give great weight ta 
the facts that the learned trial Judge saw 
the witness‘and that we did not, we are un» 
able to agree with his conclusion. He bases 
his conélusion largely upon the fact that 
the signature of Ram Oharan against the 
excision isin a different ink to the. signa. 
ture of Ram Gharan on the -original deed. 
Bit according to Lalta Prasad the parties 


at first agreed to -leaving in the. words 


‘kisi qadar’ and subsequently after consul- 
tation agreed to their exclusion and the 
signature of Ram Oharan was obtained to 
the excision after some delay. In these 
- circumstances -it well’ might have been 


made in a different ink. The learned trial. 


Judge has given-no reason why Ikbal Ah- 
mad, who, although he is not a Sub-Regis- 
trar, is nevertheless a man holding an off- 
cial position being 8 clerk in the Registra- 
tion Office, who was officiating at that time 
for the Sub-Registrar, should perjure him- 
selfin this matter and take the risk he 
would involve thereby. He has further 
made no attempt to explain away the evi- 
dence of Lalta Prasad the scribe. He has 
further not noted the fact that Hakim-ud- 


din, who alleges his presence at the Regis-. 
- tration Office and supports Ram Oharan’g. 


story, has been-able. to, give no ‘reason of 
weight as to why he was present. He was 
not aù attesting witness, Kamta- Prasad 
who has given evidence also :was not an 
attesting witness and | . 
ent reason-for his presence. We accept the 
evidence on, behalf of Jasoda upon the 
point. We.are influenced by two circumst- 
ances. In the first place as we read the 
body.of the deed it refers to disputes as to 
the whole property left.by Sita Ram to the 
arbitrators. This isin the body of the deed. 
, The words used are “ nisbat jaedad matru- 


has given no suficis. 


ka.” Nothing is: said to exclude the .im- 


moveable property and tha «body of the 
deed, asit stands, would show. clearly that 
the whole of the disputes were ;left' to the 
arbitrators. ‘The use of the excised words 
‘kisi qadar' at the commencement of the 
deed contradicts the body df, the deed. In 
the second place we find tha 





Ram Charan, _ 


A, 


Who is ẹ grown isn engaged in businees 
‘and presumably of reasonable capacity, has 


y . 
> 


“been utterly unable to explain to our satice 


faction how he came to do what it is sug- 
‘gested that he did. He says that, although 

@ could not read Urdu, he was ready to 
‘pign hfs name as to the excision of words in 
the deed without having it explained to him 
‘what’ the words were and what was implied 
‘by his signature. This is most unlikely. 
No doubt he cannot read the Urdu- charact- 
‘er but the words of the agreement are quite 


`. ‘aasy tò understand and if,.as he’ should 


ave done he had read out to him ‘the 
whole passage he would not certainly have 
signed, if he held the view which he states 
that he held at the time. This being our 
finding we allow the appeal. We direct 
that the agreement shall be filed. The 
learned trial Judge shall take action ac- 
‘cording to law in respect to it. Ram 
Oharan will pay his own costs and those of 
Jasoda in both Courts, 
aH, ` Appeal allowed, 


See 


MADRAS HIGH COURT. 
Ovu APPRAL No, 136 oF 1924. 
` March 5, 1928. 
Present :-—Justice Sir. William Watkin 
Phillips, Kr., and Mr. Justice Odgers. 
PORURI VISWANADHAM AND ANOTHER— 
a DEFENDANTS~~A PPELLANTS 


a Ue, ` versus 
PENDELA NARAYANA DOSS anp 
ANOTHER—PLasINTIFFS~~ RESPONDENTS. 
= Limitation Act (IX of 1908), Sch. I, Art. 120—Suit 
by worshippers to declare mortgage by trustee not 
binding—Fraudulent breach of trust—Article applic- 
able—Limitation—Starting point. 
“rt A suit by the worshippers of a temple for a 
declaration that a mortgage executed by. the trustee 
“of the temple of certain temple properties treating 
them as his own private properties is not binding on 
the temple, is one based on fraud and is governed 
"oy Art, 120 of Sch. I of the Limitation Act and time 
begins to run not from the date of the alienation 
‘but from the date when the fraudulent breach of 
trust becomes known to the plaintiffs. [p. 22, col, 


r 
é 


Doric puvattedl Thazhate Soopi v. Cherichil Pallikkal 
Uppathumma (1), Prasanna Venkatachella Reddiar v. 
Collector ‘of Trichinopoly (2) and Venhateswara Aiyar 
vy. Somasundram Chettiar (5), considered. | 

Appeal against the judgment of the 
Court of the Additional Subordinate Judge, 
Bezwada, in O. S. No. 18 of 1923 (O. 8. No. 
18 of 19210n the fileofSub-Court. Bezwada), 


. . -PORURE VISWANADHAM V. PENDETA NARAYANA pogs.. .. 1127.0, 1088 . 
~ Messrs. G Krishnaswamt Iyer and Y. V, 


Srinivasa Iyyengar, for the Appellants, — 
Messrs. P. R. Ganapathy Aiyar and V, 
Krishna Mohan, for the Respondents, 


JUDGMENT. . 

Phillips, J.—This is an appeal against 
the decree declaring thatthe mortgage ex- 
ecuted by the lst defendant in favour of 
the 2nd defendant is not binding on the 
plaintiff who represents the worshippers 
of the temple to which the mortgaged pro- 
perties belong. The appeal is argued main- 
ly on the question of limitation which was 
not raisedin the lower Court until the 
time of arguments. The Subordinate 
Judge has found that the Article of the 


‘limitation applicable is Art. 120 of the 


Schedule ofthe Limitation Act and that 
time has to be computed from the date on 
which the plaintiff becomes aware of the 
transaction in suit, and, consequently, that 


. it would have been necessary to take fur- 


ther evidence in order to establish the fact 


‘that the plaintiff became aware of this 


transaction more than six years before: the 


suit. It is now argued that this decision 
-i3 wrong and that the period of. limitation 


under Art. 120 of the Limitation Act runs 
from the date of the alienation and not 
from the date of the knowledge: of the 
plaintiff of the transaction. The words in 
the Article are “when the right to sue 
accrues.” It was held in Ottapurakkal 
Thazhate Soopi v. Cherichil Pallikkal Up- 
pathumma (1) that when a karnavathi made 
an alienation which was sought to be set 
aside by some of the members of the 
tarwad, the suit wes barred as being brought 
more than six years after the date of the 
alfenation. It does not appear from the 
report of that case that there was any fraud 
alleged on the part of the karnavathi and, 
therefore, this case is perhaps not entirely 
applicable to the facts of the one we are con- 
sidering That case, Ottapurakkal Thaz- 
hate Soopi v. Cherichil Pallikkal Uppathum- 
ma (1) was referred to in a subsequent 
case Prasanna Venkatachella Reddiar v. 
Collector of Trichinopoly (2) where it was 
approved by one of the two Judges, where- 
as, the other one based his decision on the 
fact that the plaintiff had knowledge of 
the transaction more tban six years before 
the suit. It isargued that the decision in 


-the case is applicable here on the ground 


(1) 5 Ind. Cas, 698; 33 M. 31. e 
(2) 33 Ind. Cas, 45; 38 M. 1064, 


ALL 01088 | PORWBI VIsWANADHAM U. PINDALA NARAYANA fak, 8, 
‘that the present suit is not one based on ground that he had no right to impêaoh the 
fraud. The plaint, howeter, shows thatthe transaction and consequently no right to . 
parant alleges a breach of trust, and this gue. Itis only the fact that the alienation 

reach consists in the Ist defendant's deal- 1s attacked on the ground of fraud that real- 
ing with properties, as his own, which real- ly entitles the plaintiff to come into Court 
ly belonged tothe temple. Itis difficult and impeach it, If there was no fraud he 
to see how this is notanallegation offraud cannot impeach this alienation and, there- 
on the part of the lst defendant for the fore, until he knows that there is such 
affect of hisaction, if left undisturbed, fraud it cannot besaid that he has the right 
would be to deprive the temple ofsome of to bring a suit. It is certainly not open to 
its properties and would have given the 2nd -him to bring a speculative suit alleging 
defendant the right to bring those proper- that something had happened which might 
ties to sale in caseof defaultas belonging or might not be avoidable, for, if that 
to the Istdefendant personally. This ele- were the sole ground on which hesued ke 
ment of fraud in the ease, I think, differen- - would naturally have his plaint rejectéd. 
tiates it from Ottapurakkal Thazhate Soopi Here hehas alleged that he has become 
-y. Cherichil Pallikkal Uppathumma (1), aware of it within six years of the suit, 
There are many subsequent cases in this [t will be seen in the Schedule of the Limi- 
Court, where, incase of fraud, it has been tation Actthatin cases of fraud the period 
held that the rigltt to sueaccrues under Art, -of limitation usually starts from the time 
120 of the Limitation Act when the plaint- at which the fraud becomes known. Ap- 
iff becomes aware ofthefraud. I may refer plying that principle here the plaintifi's 
to two cases, Muruga Chetty v. Rajaswamy suit is within time and this appeal must 
(3) and Thirumala Rao v. Kadakar Durgi fail on that ground. | 
Shettethe (4). Both these refer tocasesof _ The further contention, that the proper- 

.denial of plaintiff's title and-it was held ties mortgaged were not dedicated to the 
that. until he was aware of that denial his temple under thepartition deed Ex. A can- 
right tosue did not accrue. It isdifficult not be supported in view of the language 
to distinguish cases of denial of title from of the document in whichitis recited that 
one like the ‘present which is in effect a the suit properties were purchased by the 
denial by'the Ist defendant of the temple's plaintiff and the lst defendant jointly and 
title to the property.. Again in Venkata- - ‘offered’ tothe aforesaid Swamivaru,namely, 
swara Aiyar y. Somasundram Chettiar (5) the plaint temple. Theproperty itself, is nat 
to which Iwasa party, it was held ‘that, allotted to the lst defendant for his share 
until a creditor became aware of:thealiena- which it would have been had it been given 

_ tion which he attacked as being infraud tohim as his own on the ground that he had 
of creditors, his right to suedid not accrue, incurred and must incur expenses in con- 

. That, nodoubt, was put uponthe ground nection with the temple. This argument also ` 

_that a creditor-has always an option -as to fails and the appeal is accordingly dismissed 
whether he willor-he will not avoid analiona- _ with costs. `. 
tion and-that until ‘he is in a position to exer- | Odgers, J.—The learned Oounsel of 
cise that option he cannot be said to have the the appellant undertook to show that on 

right tosue. The case, therefore: though . the plaint itself there was a distinct bar 
not entirely analogous to the present one, of limitation. Now the plaint alleges that 
ja in principle very similar? Here, the mefs the defendant has alienated the properties 
execution of.a deed of alienation will not dedicated to the temple, and that the plaint- 
necessarily give the plaintiff the -right to if learns that the 1st defendant has mort-- 

-Bue ; for if that-deed was a valid ‘one and gaged in 1914 temple properties as his 

| the alienation was made for necessity or for own private properties. ‘The ` learned 
other purposes which would. render the Subordinate Judge has disallowed the plea 

‘transaction valid, plaintiff, if he brought a ` of limitation which was only raised after all. ` 
“suit, would naturally be non-suited on the the evidence had been completed, on the. . 

3) 80 Ind, Oas. 669; 29 M. L. J. 574; 2L,.W,813;18 mere allegation in the piain: wo 6 re- 
aD, 327; (1915) M. TEDL oS ne coe quired Ng enable him to decide the matter. 
RG 22Ind. Oas. 883; 1L. W. 134; (1914) M. W.N. The duete is p ne e nani in “ 

2 ee | Beak Sa decision. It seems to me that as regards 
í Ae 44 Ind, Ons. 551; 71. W. 280; (1918) M. W. N. Art, 120 of the Schedule of the Limitation 
F e 


ae | an 


iff notice seto when his rightto sue accrues, 


- .hecaise it would-seem prima facie unreason- 


‘able: thst:a man should-lose his right 40 
sue without ever knowing that he had one. 
It, therefore, appears to me; if I may say so 
: with respect, that the reasons given -by my 
learngd brother in the cabe to which he was 


a party in Venkateswara Aiyar v. Somasund-— 


ram Chettiar,(5) are sound, i. e., where he 
points out that “in all cases of fraud, mis- 
. Conduct, etc, the period of limitation for `a 


. - Buit -begins torun from the time when the 


‘fraud, misconduct, etc., becomes known, 


‘(wide Arts..90, 91, 95, 96, ate.) but no such 


provision could be inserted in Art. 120, for 
it isa residuary Article and thus applicable 
to every variety of suit not otherwise 
provided forand is not confined to suits 
based on fraud.” Thatseems to me to ba 
so and to be perfectly true. In this-case it 
Beems to me that the suit is based on fraud 
or on: aform-of dishonesty which consisted 


‘ih conveying as your own, properties that 


are not your own. It is‘suggested that that 
-View'is impossible-becauseit must be fraud 
on. the plaintiff before it can give him the 


“right to sue, but the plaintiffis suing in a 
- representative capacity -on- behalf of the 


worshippers of the temple and they are in 
effect complaining of the-fraud ofthe lst 
-defendant in alienating these properties, 


` Tf that view is ‘correct it is impossible to say 


“that the right ‘to sue accrues before the 
plaintiff is. awére ofthe fraudulent con- 
yeyance of the property. As my learned 
brother has pointed-out a .conveyance may 
be perfectly validand may be undertaken 
. for necessary and most praiseworthy obli- 
gations, -but the right to sue can-acerne only 
when the plaintiff, representing a body -of 
worshippers, comes to know that the-aliena- 
tion was in effect in fraud of- the, temple. 
The case of Venkateswara Aiyer v. Soma- 


. sundram Chettiar (5) is perhaps a stronger 


case. than the present, In that case 
‘a creditor had an option as-to whether he 
would seek to set aside “an aliénation- or 
not but once he exercised his option, ‘the 
case seems to me to “be analogous to the 
‘present one.. I would distinguish the case 
quoted from Ottapurakkal Thazhate Soopi 
‘v. Cherichil Pallikkal. Uppathumma (1) 


. on the same ground, namely, that there was 
‘no fraud alleged and, therefore, there was ` 


"really nothing to come to the knowledge of 
the plaintiff. In Prasanna. Venkatachellg 


— -Reddiar v, Collector of Prichinopoly (2) one- 
Deer? EN) = ass 


MAGANUAL HARJTEHAT V, AtsroHAND SULARJ, 
.- ‘Act something is needed to givé the plainte 
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of the learned Judges Spencer, J s decid- 
ed the case on another: ground, ‘namely, 
the knowledge 6fthe plaintiff more.than 
six years before the date of-the suit. 4, 
‘therefore, think that Art. 120 applies to the 
case, but that it will not apply until the 
plaintiff has had notice of the alienation, It 
-is not disputed that if that is the case, the 
suit is within time. If: thisis ac there ‘is 
no doubt that the Subordinate Judge was 
rightin thinking that the evidence would 
have.to be gone into to show the: truth or 
otherwise of theallegation of notice. The 
leatned Subordinate Judge was right in 
rejecting the plea of limitation and with 
regard’ to this point put forward in this- 
‘appeal, I agree with my learned brother and 
would dismiss:this appeal with costs. 

OVN. V, Appeal dismissed, - 
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BOMBAY HIGH COURT. 
First OryrL APPraL No, 245 or 1925. ; 
a February 14, 1928. Sa ae 
Present:—Mr. Justice Patkar and 
eae Mr. Justice Baker., - a 
MAGANLAL HARJIBHAT AND OTHERS— 
PLAINTIFFS—APPRLLANTS es 


haat - versus 
AMICHAND GULABJI np OTHERS 
| , —DRFENDANTA— RESPONDENTS. 
|, Limitation Act (IX of 1908), ss. 6, 19—Acknowledg- 
ment after period prescribed but within extended 
eriod- allowed to “minors; validity of—-Mere acknowa 
‘ledgment, . whether importa promise to pay—Suit-on 
mere acknowledgment, competency of—Contract Act 
(IX of 1872), 8. 25. =. Kh oe f 
n acknowledgment, of a debt or liability made 
„after the period presoribed by the third column of 
‘theSchedule to the Limitation Act for instituting a 
“Suit to enforce it, but before the extended period 
within which ayuit could be brought under s. 6 of 
the Limitation Act isnot an acknowledgment fallin 
within the purview of s.'19 of the Limitation Act an 
a agord a frésh starting point for limitation, [p, 
„col. 1, : . . 
` Bai Hemkore v. Masamalli (5), followed. 
Visram v. Tabaji (6), commented upon. pbs 
Ifthere is an express promise. to pay, made in 
writing and signed by the person to be charged there- 
with to pay.a time-barred debt, it may be made 
the basis of-a suit, but an implied promise to 
- Pay, to be inferred from an acknowledgment which 
contains no express promise to pay a time-barred 
gah cannot be made the basis ofa suit. [p. 27, col. 


Ranchhoddas Nathubhai v. Jeychand Khushalchand 


(8) and Ramji v. Dharma (9), referred to. 


~~. A bare statement’ of an account is not a promise to 


pay within the ineaning of s. 25 of the Contract Act. 
“fp. 29, col. 1.) Poe en Á i oC 
> e 
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First appeal from a decision of the Joint 
First Class Subordinate Judge at Surat, in 
Civil Suit No. 637 of 1923, “ ee 
“Mr. G. N; Thakor, (with him Mr. R. J. 
Thakor),for Mr. M. K. Thakore, for the 

Appellant. eae i 
- Messrs. Gharekhan, Lakhia, Zaiwalla .& 
Coi and ` N. -P, Desai, for the Respond- 


ents,, - ees 
So me ats JUDGMENT. - 
- Patkar, J.—The plaintiffs in this case 
‘sued to recover Rs. 5,697-13-6as principal 
; and Rs, 1,027-2-6as interest from defend- 
ants Nos. Land 4 personally and from’ the 
joint family property of the defendant. 
- The suit was brought on December 22, 
1923, on a khata, Ex. 48, dated December 28, 
1920. Defendants Nos. 1 and 4 are the debtors 
of the plaintifis’ family and passed ruzu 
khatas from time to time from the 
year 1898, The plaintiffs’ father died in the 
year 1904. It is necessary to mention only 
the recent khatas. Exhibit 58 was passed 
on March 21,1912. The subsequent khatas 
were Ex. 56, dated December 20, 1414, 
Ex. 57, dated January 4, 1918, and the last 
"Ex. 48, dated December 28, 1920. The 
suit was brought on December 22, 1923. 
The first’ plaintiff attained majority on 
July 26, 1916, and plaintiff No. 2 attained 
majority: in 1921, If each of the Tugu 
khatas had been passed regularly within 


three years of the preceding one, the suit . 


would have been within time, But Hx. 57, 
dated January 4, 1918, corresponding to 


-Magsar Vad 7th 1924, was more than three 


years from Ex. 56, dated December 20, 1914, 
corresponding to Paush Sud 8rd, 1971, 
Exhibit, 57, according to the Gregorian 
calendar, was passed more than three years 
after the date of Ex. 56. Though acoord- 
ing tothe Hindu calendar, Ex, 57 would 


be within three years of the preceding 


khata, Ex.56, we must, for the purposes 
of limitation, takethe Gregorian calendar, 
which governs limitation: according tos, 25 
of the Indian Limitation Act. © ` 

- The ‘learned Subordinate Judge held 
thats. 6 of the Indian Limitation Act 


provided for cases of persons affected by. 


legal disability'‘and extended in their case 
the period of limitation only for purposes 
of instituting a suit or making an applica- 
tion for the execution of a decree,and that 
acknowledgments taken- for the purpose 
of starting a fresh period of limitation 
. undėrs. 19 of the Act didnot fall within 
the purview of -s, 6, He,: therefore, held 
A . @ 
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that the, present claim was not within-time, 
and that the suit- could not be -based 
1920.. < ; . ; 

In “this appeal. it isurged on the authore 
ity of Venkataramayyar v. Kothandaram- 
ayyar (1) that plaintiff No. 1 - who -gttained 
majority’ on July 26, 1916, could have 
brought asuit on or before July 26, 1919, 
and, therefore, the ruzu khata, Ex. 57, taken 
on January 4, 1918, 7, e. before the expira- 
tion of the period for bringing the suit, 
was valid under s. 19 of the Indian LLimita- 


¿2 the khata; Ex. 48, dated December 28, 


, tion Act,-and the suit khata, Ex. 48, whigh 


was within three years. of the passing of 
the khata, Ex. 57, gave afurther starting 
point of limitation and the present suit 
was within time. Itis further urged that 
if the acknowledgments, Ex. 57 and Ex. 48, 
were of no avail to. bring the suit within 
time, the plaintiff could bring a suit on 
khata, Ex. 48, according to the deeision -of 
the Privy Council in Mantram v. Seth Rup- 
chand (2). -Itisurged that an acknowledg- 
ment implied an. unconditional promise.to 
pay and the plaintiff could, therefore, 
bring a suit on the khata, Ex. 48, and 
reliance was placed on the cases of Chunilal 
Ratanchand v. Laxman Govind (8) and 
Narayan Laxman v.Chapsi Dosa (4). ` 


Under s. 6 of the Indian Limitation Act, 
plaintiff Ne. 1 could have brought- a suit 
onor before July 26, 1919, within three 
years of his attaining majority on the 
authority of the case of Venkataram- 
ayyar v. Kothendaramayyar (1). Under 
s. 19, the acknowledgment of liability 
must be made in writing ‘before the 
expiration. of the period ` prescribed for 


. a suit, The period prescribed -must refer 


to the period prescribed in the third column 
of the First ‘Schedule of the Indian Limita- 
tion Act, which would be three years tinder 
Art, 59 of the Indian Limitation Act. The 
first acknowledgment must, therefore, be 


made within three years. of the’ loan, and: 


a-fresh period of limitation shall be com- 
puted from thetime'when the acknowledg- 
mentis made. The subsequent’ acknow- 
ledgments must: be within three years of 


u) 13 M. 135; 4 Ind. Dee. (N. 8.) 806. ai 
(2) 33 I. A. 165; 8 Bom. L. R. 501; 33 O.: 1047; 4 O; 


L. J. 94; 10 O. W. N. 874; 1M. L.-7.199; 3A; L. J, : 


525; 16 M. L. J. 300; 2 N. L. R. 130(P. 0.). 
(3) 63 Ind. Oas. 923; 46 B. 24; 23 Bom, L. R. 603; A. 
I. R. 1922 Bom. 183. f 


(4) 64 Ind. Cas. 1002; 46 B, 419; 23 Bom, L. R, 1186; 


_ Å. I. R. 1922 Bom, 168. ` 


6 
the precading omas, According to s, 19 
. theackuowledgment must be made before 

. the expiration of the period presoribed foy 

a suit, and not before the expiration of the 
‘period within which & suit may be brought. 
Unders. 6,a minor may institutethe suit 
and mgke an application within | the same 
period after the disability has ceased as 
-he would otherwise have been allowed from 
the time prescribéd therefor in the third 
eolumn of the First Schedule. The time 
. prescribed thereforin the third column of 
the Wirst Schedule is different from the- ex- 
_tgnded period within which a minor may 
bring a suit after the disability has ceased. 
The acknowledgment: of liability must, 
therefore, under s. 19, be given before the 
expiration of the period prescribed there- 
for inthe thirdcolumn ofthe First Schedule 
and not before the expiration of the period 
within which a minor may - bring the suit. 
The period prescribed by the First Schedule 
and the period within which a suit may be 
brought are distinct and the difference is 
clear from the language of s. 3 of the 
Indian Limitation Act. 

This view is inaccordance withthe view 
taken in Bai Hemkore v. Masamalli (5) 
-where an acknowledgment was given 
after the period.of limitation prescribed 
by the Indian Limitation Act but be- 
fore the period within which the plaintiff 


could bring a suit under s. 5 of the Indian - 


Limitation Act of 1877, corresponding to 
B. 4 of the present Act, it was held that 
_the suit was barred, as the acknowledgment 
was passed after the three years had ex- 

ired, although the right to sue might 
pave been subsisting on the date of the 
_acknowledgment owing to the interven- 
tion of the vacation under s. 5 of the Indian 
Limitation Act. Dealing with a similar 
contention in that case, Sir Lawrence 
Jenkins said (page 784*):— 

“Buts. 19 of the Limitation Act requires 
that an acknowledgment should be given 
before the expiration of the period pres- 
cribed for the suit. That: period is deter- 
mined by Sch. II of the Act; and though 
inthis case the right of suit may have 
been subsisting on October 28, 1897, in 
the sense that “the suit could under the 
circumstances: have -been instituted on 
' October 29, 1897, that was not because the 
period of limitation prescribed for the suit 


(5) 26 B. 782; 4 Bom. L. R. 608. 
*Page of 26,B.—|Hd.] : ft 
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had not expired, butbecause notwithstand- 


ing the expiration® of that period, there- 


is a special right under the provisions of 
the suit on’ the day on 
which the Court re-opened.” 


We follow the case of Bai Hemkore v, 


Masamalli (5)in preference to the view of . 


Beaman, J., in the*case of Visram v, Tabaji 
(6). Though Ex. 57, the ruzu khata, dated 
January 4, 1918, might have been paseed 
by the defendants before the plaintiffs’ 
right to bringthe suit was subsisting on 
account of the minority under s. 6; it was 
not within the period prescribed for bring- 
ing the suit within the meaning of s. 19, 
The acknowledgment, Ex. 57, 
is not a valid acknowledgment, and 
Ex. 48, which was a subsequent acknow- 
ledgment would not save limitation, The 


plaintiffs’ claim, thereforé,is,in our opin- 


ion, barred by limitation. Can 
On the question whether the plaintifs 


could bringa suit on Ex. 48, the rugu 


khata, dated December 28, 1920, reliance 


‘is placed on the Privy Council decision 


in Maniram v. Seth Rupchand (2) and tha 
case of Chunilal Ratanchand v. Laxman 


-Govind (3) dissenting from the ` decision in 


Shankar v. Mukta(7). The Privy Council 
decision in Maniram v. Seth Rupchand (2) 
related to the validity of an ack- 
nowledgment which was passed within 
the prescribed period of limitation and 


‘laid down that an unconditional acknow- 


ledgment implied a promise to pay. In 
Chunilal Ratanchand v. Laxman Govind (3) 
it was heldthat where an acknowledgment 
made before the limitation period expired, 
implied an unconditional promise to pay, 
there was no reason why it should not form 
thé basis of a suit. In Chunilal Ratan- 
chand v. Laxman Govind (3) the acknow- 


- ledgment wag within the period of limita- 


tion. In Narayan Laxman v, Chapsi Dosa 
(4) the learned*Ohief Justice restricted the 
scope of the ruling in Chunilal Ratanchand 
v. Laxman Govind (3) to an acknowledg- 
ment passed within the period of limitation, 
and did not express any opinion on the 
question whether an acknowledgment, 
given after the period of limitation had 
expired, was sufficient to form the basis of 
anew action on the ground that it implied 
a promise to pay. 

In the present. case acknowledgment, Ex. 
48, does not contain an express promise to 
(8) 19 Ind. Cas. 820; 15 Bom. L. R, 348., 

) 22 B. 513; 11 Ind. Dee, (N-s.) 923. 
e 


therefore, 


. 


e 
119 1, 6,°1838 
Hay. The words baki deva, i.e., balance dite, 
at the foot ofa Gujarati*account are held 
not to amount to a promise: see Ranchhod- 
das Nathubhai v. Jeychand Khushalchand 
(8) and Ramji v. Dharma (9). Under s. 25, 
cl. (3) of the Indian Oontract Act, an 
ageement without consideration is void 
unless itis a promise made in writing to 
pay wholly orin part a debt of which the 
creditor might have enforced payment but 
for the law for the limitation of suits. If 
there is an express promise to pay, made 
{n writing and signed by the person to 
be charged therewith topay a time-barred 
debt, it may be made the basis of a suit, 
but we think that an implied promise to pay, 
to be inferred from an acknowledgment 
which contains no express promise to paya 
time-barred debt, cannot be made the basis 
of a suit. 5 ; . 

In Govind Das v. Sarju Das (10) referring 
to the passage in Maniram v. Seth Rup- 
chand (2) relating to the inference by 
implication of a promise to pay, from an 
unconditional acknowledgment, it was said 

e (page 270):— 


“If we were to give to this passage. 


the wide meaning contended for and hold 
that whenever there is a clear acknowledg- 
ment of a debt, whether time-barred or not, 
that is equivalent to a promise upon which 
a suit may be maintained, the result 
would be that the effect of the opening 
words of s. 19 would be nullified. That 
section renders it necessary that the 
acknowledgment referred to therein must 
be made before the expirafion of the 


eriod prescribed for the suit. It is evident” 


hat in the case cited their Lordships had no 
intention of in any way departing from 
the algae meaning of the language of 
B, 19. Pa 

In Ram Bahadur Singh v. Damodar 
Pershad Singh (11) it is held that although 
the English Law makes nô distinction be- 
tween an acknowledgmentor promise which 


is sufficient toextend time in the case of a 


debt which is not yet barred, and an ack- 
nowledgmenat or promise which is sufficient 
to create a new contract where the debt has 
already become barred by lapse of time, in 


India a distinction has always been drawa: 


between an acknowledgment which is suff- 


(8) 8 B. 405; 4 Ind. Dee. (n.s.) 644. 
(9) 6 B. 683; 3 Ind. Dee. (xN. 5) 911. 
n) 30 A. 268; 5 A. L. J. 274; A. W. N. (1908) 129. 
- (11) 60 Ind. Oas. 514; 6 P. L. J. 121; 2 P. L. T. 308. 
“Page ot 30 A, [Ed] OS 
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cient to extend time under 8, 19 of the 
Indian Limitation Act, and a promise to pay 
g barred debt under s. 25 (3) of the Indian 
Contract Act, and that a mere acknowledg- 
ment of the debt without a promise to pay is 
insufficient. to create 8 new contract to 


ay. 4 
p We think, therefore, that Ex. 48, which 
is “an invalid acknowledgment and does 
not contain an express promise to pay, 
cannot be made the basis ofa suit. We think, 
therefore, that the plaintiffs’ suit must fail. 

We would, therefore, dismiss the appeal 
with costs. | e. 3 

Baker, J.—There is no dispute as to 
the facts in this appeal. The plaintiffs 
sued to recover Rs. 5,697-13-6 as principal 
and Rs. 1,027-2-6 as interest with future 
interest and costs from the defendants on 
‘a Samadaskat Khata dated Magshar Shud 
3, Samvat 1977, corresponding with 
December 28, 1920. 

The deztings commenced from the time 
of the plaintiffs’ father and various 
acknowledgments were taken in order to 
keep the claim within limitation. Admit- 
tedly Ex. 57, which is the acknowledgment 
preceding the one on which the suit is 
brought, was beyond time, being more 
than three years from the preceding 
acknowledgment Ex. 56. Exhibit 56 is 
dated December 20, 1914, and Ex. 57 is 
dated January 4, 1918, which is more than 
three years after Hx..57. i 

The plaintiffs’ father died ‘long before | 


. that date, when the plaintiffs were minors. 


Plaintif No. 1 attained majority on July 
96, 1916, and took an acknowledgment on 
January 4, 1918, Ex. 57, and another Ex. 48 . 
on December 28, 1920, the suit being 
brought within three years of Ex. 48, The 
suit would appear, therefore, prima facie 
time-barred” as not having been brought 
within three years of the plaintiffs’ attain» 
ing majority. It is contended that he 
having attained majority on July 26, 1916, 
and the acknowledgment, Ex. 57, having 
been taken on January 4, 1918, within three 


‘years from his attaining majority limitation 


is saved. 

Under s. 6 of the Indian Limitation Act 
aminor may institute a suit within the 
same period after attaining majority as 
would otherwise have been allowed from 
the time prescribed forthe suit in the 
third column of the First Schedule attached 
to the Indian Limitation Act, and if at the 
time of thé plaintiffs’ father's death the 


JB 
' guit was within time, no doubt, plaintiff 
would have three yearsin which to sue after 
attaining -majority whether any acknowe 
ledgment had been taken during his mino 
{ty or not. The present case, however, is 
different. The plaintiff No. 1 did not bring 
the sujt within three years after attaining 
majority, but heclaims to have revived the 
debt by taking an acknowledgment within 
three years,from the date of attaining his 
majority. Iam of opinion that under s. 6 
of the: Indian . Limitation Act a minor 
plaintiff:on attaining majority must sue 
Within three years and this period cannot 
be extended by taking an acknowledgment 


in respect of the debt which would be time-- 


barred but for the operation of s,6. The 
learned Counsel for the appellants has 
relied „upon Halsbury’s Laws of England, 
Vol. XIX; pages 56-57, in.support of his con- 
tention. There. is no case exactly on all 
fours with the present, but.in Bai Hemkore 
v, Masamalli (5) it was-held thats. 19 of 
. the Indian Limitation Act requires that an 
acknowledgment should be given before 
. the expiration of the period prescribed 
for the suit. That- period is determined 
by Sch. II of the Act; and though 


jo. this case the right of suit may. 


have been subsisting on October 28, 1897, 
in the sense that the suit could under the 
circumstances have been instituted on 
October 29, 1897, that was not because the 
period of limitation prescribed for.the suit 
had. not expired, but because notwith- 


standing -tho expiration of. that period, 


there was- a special right under the pror 


visions of -s, 5 to institute the suit on the 


“day on which the Court re-opened, © . ` 

- Section 190f the Indian Limitation Act 
provides that an acknowledgment must.be 
- within the period of limitation and the fact 
that the plaintiff had aright under s. 6 to 


bring ‘his suit.within three years of his- 
-attaining majority does not affect this- _ 


condition imposed under s. 19. | . 
“In Vasudeva Padhi Khadanga Garu 7, 
Maguni Devan . Bakshi Mahapatrulu, Garu 
(12) it.was held by the Privy Council that 
the proviso governing s. 7 of the Indian 
Limitation Act of 1877 is thatthe time 
allowed after the period during disability 
shall not in any case extend over more than 
three years from the date when the 


disability ceased, This proviso is s, 8 of. 


the present Act,- i‘ f | 
TT (9) 24 M. 387; 3 Bom. L. R. 303; 28 I. A. 81; 5 0. W, 
"ON, 545; 7 Sar. P, O, J, 819 (P. 0) Ti j 
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The case quoted by the learned Counsel. 
for, the appellagt, Venkataramayyar y. 
Kothandaramayyar (1) does. not cover 
the.facts of the presént case as there the’ 


- plaintiff, brought the suit within two 


years of his . attaining- majority, which 
is not the case here. I am, therefore; 
of opinion that the. period during which an : 
acknowledgment could be taken having 
expired the plaintiff could. not,save limita» 
tion by means of an acknowledgment and 
his only remedy was to bring the suit 
within three years of his attaining majority, 
Ashe did not do so the suit is barred by 
limitation, | > >. ee ots 
_As regards the second point, it is contend- 
ed that even if the acknowledgment does 
not save limitation the plaintiff is entitled 
to base. his suit on Ex. 48, the acknowledg- 
ment of December 28, 1920. This is a point 
which came before me in the last year on 
the Original Sidein Suit No. 2538 of 1926, 
Thakkar Hansraj Parshottam v. Thakkar 
Govind -Shamji, and I see no reason 
to differ from the view which I held in that 
case, that an acknowledgment cannot form 
the basis of a.suit. f ri 
‘The acknowledgment in the present case 
does not contain a distinct promise to pay. 
It is argued that Chunilal Ratanchand v, 
Laxman Govind (3) has overruled the 
decision in Shankar v. Mukta (1). ` In 
Chunilal Ratanchand v. Laxman Govind 
(3) the acknowledgment, was within the 
period of limitation, and the question 
whether-an acknowledgment, even after the 
period of limilation has expired, is suff- 
cient to form the basis-for a new action oñ 


.the ground that it implies a promise to pay, 


was left open as is quite clear from a later 
judgment of Sir Norman . Macleod in 
Narayan Laxman v. Chapsi Dosa (4) in 
which he says ¢page 1190*):—. . 

“The question.;.is still open...and...that 
we would be going further if we hold that 
even if it (the acknowledgment) is signed 
after the period of limitation, it would still 
afford the basis for a fresh action.” 

“It has, therefore, not been decided by 
this Court that a khata signed after the 
period of limitation will afford the basis 


‘for an action. 


The Privy Council case of Maniram v. 
Seth Rupchand (2) refers to an acknowledg- 
ment under s. 19 of-the -Indian -Limitation 
Act and does not cover the point at issue in 





‘Page ot 23 Bom. L, BABAT 
e z ' i 
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the present case. Section e25, cl. (3), of the 
Indian Contract Act, refers to a promise to 
pay. a time-barred debt, but it has been 
held that a khata or aceount stated is a 
“mere acknowledgment as distinguished’ 
from a promise to pay under 8. 25: Jethibat 
v. Pulibai (13). So also æ bare- statement - 
of an account is nota promise within the 
meaning of this- section, Ramji v. Dharma. 
(9). The words “baki dera” (balance due) 
at the foot of a Gujarati account were 
held not to amount to a - promise in 
Ranchhoddas ` Nathubhai v. Jeychand 
Khushalchand (8). ` nat ` 
The present khata does not contain 
any promise to pay, and Tam of opinion 
that a suit cannot be based upon it. The 
result is that the appeal must bs dismissed 
with costs. Te. ` Te 
A. N. A. i Appeal dismissed, 
` (13) 17 Ind, Oas, 722; 14 Bom, L. R. 1020. A 
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°” ' LAHORE HIGH COURT. 
First Otvin-Appuan No. 2105 or: 1922, 
DEAA May 13, 1927. 
Present :—Mr. Justice Fforde and Mr. . 
Oe dy ie Justice Tek Ohand. - < 
‘Firm MATHRA DAS-JAGAN NATH— 
PLAINTIFF3—ÅPPELLANTS 


versus . ` a 
JIWAN MAL GIAN CHAND— 
| DEFENDANTS— RESPONDENTS. 
. Principal and agent—Agent's duty to, obey princi- 
pal's directions and not to make secret profits— Com- 
mission agent making settlement with purchaser in 
contravention of instructions—Right to reimburses 


- Firm 


ment. ~~ : : . 
“ Where the. plaintiffs who were commission agents 
of the defendants joined a combination of specula- 
tors and artificially inflated the market rate and settl- 
ed damages on the basis of theses rates in direct 
‘contravention of the directions of the defendants: 
. Held, thafthe plaintiffs acted jin flagrant preach 
of their duty to the defendants and that even if 
they had made payments on such settlement, the de- 
fendants were not liable to re-imburse them. [p. 32, 
col. 2; p, 33, col. L] ` Poeni ya BA” 
Per Tek. Chand, J—It. is a necessary 
incident of the contract of agency that the 
agent stands’ in a fiduciary relation ‘towards 
his principal. His “position is one involving con- 
fidence, and in the discharge of his duties. he must 
get with the most perfect good faith towards. his 
‘principal, and should not in any way abuse the con- 
fidence reposed in him. He is bound to use his 
best endeavours.to promote the interests of.the person 
‘who has employed him. He will: not be permitted to 
enter intoany transaction in which,his personal in- 
‘terest conflicts with his duty towards his principal, 
except’ with the. consent ofthe latter, given after all 
the material circumstances and the exact ngture and 


. Rs. 4,003 8-9 as losses in respect 


99 ° 
extent ofthe interest of the agent have been’ fully 
disclosed to him. In law as well’as in equity an 
agnt for the sale of goods belonging to the princi- 
pal cannot, while actually selling the` property or 
making : settlements for damages on foot of such 
transactions, make any secret profit for himself _ or 
for persona ‘with whom he is associated. [p.- 8l, 
col. 2; p. 32, 1.] ae i bi 
- Firat appeal froma decree of the First 
Class Sub-Judge, Ludhiana, dated the 6th 
Jane, 1922, °° 0; } 
"Messrs. Jagan Nath Aggarwal and Amar 
Nath Chona, for the Appellants. i f 
- Dr. G.C.. Narang: and Mr. Deg Raj 
Narang, for the Respondents. -. e s 
; JUDGMENT. ` 
Tek Chand, J.—The plaintiffs in this 
case.are a firm of commission agents work- 
ing at Ludhiana under the name and style 
of Mathra Das Jagan Nath and the defend- 


- ants are the firm of Jiwan Mal-Gian. Chand 


of Gujranwala City. “Karly in 1919, the 
plaintiffs, acting under instructions from the 
defendants, entered. into the following 
transactions with third parties for the sale 
of salt: oe = oe e 
(a) Two wagons to be delivered in 
January, 1919. i 
- (b) Five wagons 
1919. A AS 
~ (e) Ten wagons to 
1919 (Exs. P-12, 21). ~ oo | 
(d) Hight wagons to be delivered in May 
1919 (Exs, P-22, 29). AN, 
Delivery was in each case to be made at 
Ludhiana. f X fe NG, i 
As regards transactions (a) and (b):-& 
profit of Rs. 495-6-0- accrued to the defend» 
ants, which the plaintiffs admit is due by 
them dnd there is now no dispute ` between 
the parties as to this item. With regard 
to-(c) and (d) : the plaintiffs allege that the 
defendantsfailed to make delivery on the 
-due dates (30th April and 3lst May respec- 
tively) and the plaintiffs, as the defendants’ 
commission agents, were compelled to settle ` 
with the purchasers and had to pay 
of (c) and 
Rs. 1,351-15-0 in respect of (d). In addition 
to this, a sum of Rs, 51-2-9 was claimed as 
expenses. incurred on telegrams, corres- 
pondence, etc., and Rs.. 245-7-3 as plainte 
iffs' commission, making up & total of 
Rs. 5,652-1-9. Adding to this, the sum of 
Rs, 379-14-9,which, it was alleged, the de- 
fendantsowed to the plaintiffs on certain 
prior transactions, which are not now in 
dispute, and deducting Rs. 495-6 0-on aci 
count of profits due to the defendants on (a). 


to be delivered in March ` 


be delivered “in April 
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and (b) mentioned above, the plaintiffs 
claimed Rs. 5,527-10-6 as principal and 
Rs, 1U0-14-3 as interest due thereon, or & 
total of Rs. 5,628-8-9. 

The defendants, while admitting that they 
had authorized the plaintiffs to enter into 
the transactions in question on their behalf, 
denied their liability for the sum claimed 
on various grounds, which it is not neces- 

_Sary to give herein detail. The main pleas 
taken were that the Apriland May delivery 
contracts had become impossible of per- 
formance, as salt could not be sent from 
KheWwra from April to June 1919 on account 
of the disturbances and the declaration of 
Martial Law, that they had never instructed 
the plaintiffs to fix or pay any damages on 
account of these consignments, that the 
plaintiffs had not in fact paid anything to 
any of the purchasers, and that, in any case, 
the plaintiffs in settling up these transac- 
tions had acted dishonestly and to the detri- 
ment of the defendants and were not en- 
titled to be reimbursed for any sums that 
they might have paid. Therates at which 

“the plaintiffs had calculated the damages 
were not admitted as correct and it was 
alleged that really nothing was due to the 
plaintiffs, but that Rs. 162-10-3 was payable 
by the plaintiffs to them, i ; 

The trial Court found that salt was being 
received at Ludhiana in April and May 
1919, and, therefore, the defendants’ plea 
that the contracts had become incapable of 
performance could net be sustained. On 
the main question in dispute, it held that 
the plaintiffs had failed to prove that they 
had made any settlements with regard to 
nine out of the ten wagons of April delivery 
and five outof eight of May delivery, but 
that the settlements with regard to the re- 
maining four wagons (P. 15-P-22, P-24 
and P-z7) were genuine. After making allow- 
ance for certain minor items and going into 
the accounts the Oourt held that Rs, 562-15-3 
"was due to the plaintiffs, and for this sum 
@ decree was passed in their favour against 
the defendants, 

Against thisjudgment and decree the 
plaintitis have preterred a first appeal to 
this Court, praying that the decretal amount 
be enhanced to Rs, 5,628-8-9 as originally 
claimed; and the defendants have filed 
cross- objections contending that the plaint- 
iffe’ suit should have been dismissed in its 
entirety, : 

Dr, Narang for the defendants-respond- 
gnis bas very properly eoncevied that he 
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is unable to support the plea that the con- 
tract had becéme incapable of performance 
because of the declaration of Martial Law 
and the consequent restrictions on trans- 
port of goods by the Railway, The dispute, 
therefore, now centres round the settlements, 
alleged to have been made by the plaintiffs: 
with the purchasers and we have heard 
lengthy arguments on this point. 

The main fact relating tothe contracts of 
April delivery are these: The plaintiffs, 
acting as agents of the defendants, entered 
into agreements with third parties for sup- 
ply. of ten wagons of salt (Exs. P-12-21). It 
is common ground, that the due date of 
delivery of these consignments was the 30th 
April, 1919. The contract rates for these 
wagons varied from Rs. 2-10 3 per maund to 
Rs, 2-15 6 per maund. The plaintiffs allege 
that on the defendants’ failure to supply 
salt, they made settlements with the pur- 
chasers of these wagons or their respective 
assignees at rates varying from Rs. 3-7-0 to 
Rs. 4 per maund, They contend that the 
market rate prevailing on the due date wag 
Rs. 4 per maund and that in most cases 
they settled at much lower ratea, thus secur- 
ing an advantage to the defendants. The 
defendants’ case, on the other hand, is that 
the so-called settlements were bogus trang- 
actions, that, in any case, they were made 
not at the market rate at which salt was 
being actually sold at Ludhiana on the 30th 
Apri], but ata rate which had been arti- 
ficially inflated by a ring of speculators one 
of whom was Jagan Nath who is a member 
‘of the plaintiffs’ firm, and that even if it be 
proved that any settlements were actually 
made the defendants are not liable to reim- 
burse the plaintiffs for moneys so paid by 
them. 

Mr. Jagan Wath Aggarwal, who has argu 
edjthe case for the appellants with cons 
siderable ability, admits that the measure of 
damages at which the purchasers were 
entitled to recover their profits with regard 
to the April transactions is the differ- 
ence between’ the contract rates and 
the rate prevailing in the Ludhiana 
market on the 30th April. The evi- 
dence on the record as to the market 
rate on this date is of a two-fold character. 
On the one hand we have itfrom the wit» 
nesses of both parties, e.g, P. W. No. 16 
Babu Ram, P. W. No. 19 Ramji Das and D, 
W. No. 12 Sant Lal and D. W. No.13 Madan 
Lal, where statements are supported by 
entricg in the respective account-bookg 
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that actual transctions in salt took place on - 


the 30th April at Rs. 2-12-6 per maund. On 
the other hand, there is a large volume of 
evidence on the record, which shows that 
settlements between dealers in salt in res- 
pect of consignments which were to be de- 
-livered on that date were made at rates 
ranging from Rs. 3-7-0 to Rs, 4 per maund. 
Mr, Jagan Nath contends that it is the latter 
rate and not therate at which actual sales 
took place, which ought to betaken into 
consideration, in assessing the loss on the 
transactions in question.. 

In order to come to a correct conclusion 
on this point it is necessary to ascertain 


the real nature of the settlements which are’ 


alleged to have been made on or about the 
30th April. There is ample evidence on 
the record to establish that the plaintiffs 
and a number of other persons had formed 
themselves intoa ring for the purpose of 
speculating in salt, These persons had sold 
to each other a number of wagons of salt 
under written contracts, called tips and 
had by paper transactions amongst them- 
velves worked up the rates artificially to a 
high figure, at which they made mutual 
settlements on the due date without making 
actual delivery. These rates were known 
in the Ludhiana market by the technical 
name of “khiala.” The real nature of these 
transactions is thus described by the 
laintifis’ own witnesses, P. W. No. 12, 
amji Dass, states :— . ; 

“We seven or eight menhad effected a 
combination. We purchased good many 
tips (contracts) and then forced Settlement, 
at the best possible rates, With some we 
settled at Rs. 4also***, Hans Raj, Lakhu, 
Sant Lal, Bichhya, Jagan Nath, plaintiff, 
Hari Ram, myself, Harcharan Dass, Nighai 
Ram had effected a combination, We col- 
lected some 20 tips. We received 50 Rail- 
way receipt and got profits for the rest. 
Settlement was made at the rate agreed 
upon. Therate of salt was not considered, 
Bane contract did not relate to salt but to 

iltis. 5 

Plaintiffs’ witness No. 9, Bansi Lal, “stat- 


ed that the settlements were not 
made at the market rate, but at the 
fictitious rates forced up by the pur- 


chasers and the rate of 30th April was 
forced up by Re. 1-4-0 per maund, the rate 
next day being Rs, 2-12-0 permaund***, One 
or many continue together ; they purchase 
tips and then force up the rates, This is. 
fachnically called khiala.” Similarly P, W, 


. i ae 
. 
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No. 11 Bhagat Ram admitted that these 
settlements were ‘‘ effected at the rate fixed 
bg the beoparis and not atthe market rate, 
-It is quite clear that the rate forced up 
by these speculators in this manner can- 
not possibly be taken as the genuine 
“ market rate’ which medns the-price at 
which an ordinary customer could have 
purchased salt inthe Ludhiana market on 
‘the due date. Theidea which under lieg 
the rule of law, that on breach of. contract, 
damages are tobe assessed at the market 
rate is, that the party complaining should, 
so far as it can be done by money? be 
placed in the positionin which he would 
have been, if the contract had been ac- 
tually performed. It is, therefore, quite 
clear that the purchasers were entitled to 
damages according to the rate, which was 
actually prevailing in the market for 
genuine transactions of salt and which 
was, as shown already, Rs. 2-12-0 per 
maund, and not the fictitious khiala rate, 
described above, at whieh the plaintiffs say 
they had made settlements with their 
purchasers. Therefore, even if the plaintiffs 
had authority to settle the transactions with 
the purchasers, they should have settled 
at the actual market rate and not at a 
fictitious rate, which was admittedly 
Re. 1-4-0 per maund higher. 

Even if the appellants’ contention be 
accepted that the rate at which the settle. 
ments were:made was the market rate for 
tips, Iam of opinion thatthe plaintiffs 
could not legally settle with the purchasera 
at that rate. It must be remembered that 
in these transactions the plaintiffs were 
acting as agents on behalf of the defend. 
ants (who were not residing at Ludhiana) 
and as such it was their duty to act ina 
manner that was most beneficial to their 
principals. The plaintiffs, however, instead 
of protecting the interests of the latter, 
entered into a secret compact with most 
of the purchasers and other speculators 
and artificially forced up the rates with a 
view to benefit themselves atthe expense 
of the sellers, I have no doubt whatever 
that in actingin this manner they were 
guilty of a flagrant disregard of their duties’ 
as agents. It isa necessary incident of the 
contract of agency that the agent stands in 
a fiduciary relation towards his principal, 
His position is one involving confidence, 
and in the discharge of his duties he must 
act with .the most’ perfect good faith tos 
wards his principal, and should not in ang 
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He is bound to use his best endeavours to 
promote the interests of the person wh) 
has employed him. He will not be permit- 
ted to enter into any transaction in which 
his personal interest conflicts with his 
duty tbwards his principal, except with the 
consent of the latter, given afterall the 
material circumstances and the exact nature 
and extent of the interest of the agent have 
been fally disclosed to him. In law as well 
as inequity an agent for the sale of goods 
belonging to the principal cannot, while 
actu&lly selling the property or making 
settlements for damages on foot of such 
transactions, make any secret profit for 
himself or for persons with whom he is as- 
sociated. The proposition is too element- 
ary. to require an elaborate discussion, but 
it seems to me necessary to emphasize it, 
as the real nature of the obligations 
of the agent is often lost sight 
the mercantile community in this 
province. It is well-settled that “a per- 
son, who stands in relation of trust or 
confidence to another 
mitted in pursuit of his private advantage 
to place himself in `a situation which gives 
him a bias against the due discharge of that 
trust or confidence :” Burton v. Wookey (1). 

Similarly in Bentley v. Craven (2) Romil- 
ly, M. R., observed : 

“Two principles with relation to the 

doctrine of principal and agent have been 
recognized from the earliest times. One 
is, that an agent employed to purchase 
cannot legally buy his own goods for his 
principal; neither can an agent employ- 
ed to sell, himself purchase the goods of 
his principal. If he‘ should do so and 
thereby make a profit, his principal may 
either repudiate the transaction altogether 
or, adopting it, may claim for himself the 
benefit made by his agent...:lt is found- 
ed on this principle, that an agent will 
not be allowed to place himself in a situa- 
tion which, under ordinary circumstances, 
would tempt a man to do that which is 
not the best for his principal, and it is 
the plain duty of every agent to do the 
best he can for his principal.” 
- The rigour with which the English 
Gourts enforce the rule is clear from the 
following remarks of Sir George Jessel, M. 
R. in Dunne v, English (3) : 


Í (1) (1822) 28 R R. 249; 6 Mad, 397; 56 E, R, 


'(2) 1858) 104 R,-R, 373; 18 Beaw, 75;°52 B, R. 20, 
(4) (1874) 18 Eq, 524, 
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shall -not be per- 
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“It is not enoygh for an agent to tell 
the principal “that he,is going to have an 
Interest in the purchase, or to have a 
partin the purchase. He must tell him 
all the material facts....He must make afull 
disclosure,,..“If, in a transaction between 
principal and agent, it appears that there 
has been any underhand dealing by the 
agent, e g., that he has purchased the 
estate of the principal in the name of 
another person, instead of his own, how- 
ever fair the transaction may be in other 
respects, it has no validity in a Court of 
Equity.” - Ah 

Similarly Rigby, L, J., in Lagunas Nitrate 
Co. v. Lagunas Syndicate (4) laid down: 

“Tt is an equitable rule, which has always 


‘been guarded and enforced with the utmost 


jealousy, that no fidaciary agent shall, 
under pain of consequences thoroughly 
well known.,.intentionally place himself 
in a position in which his interest may 
conflict with his duty....The rule is nota 
mere arbitrary ortechnical rule of equity 
butis based upon high grounds of morality, 
and Oourts of Equity have always held 
any departure from it to be a very serious 
wrong-doing. The equitable rule referred 
to does not in any way depend upon 
fraud or any presumption of advantage 
actually taken, indeed,it applies equally, 
éven though it be shown that no advantage 
has been taken. The rule is made general 
in order to prevent the danger arising. 
from the difficulty of disproving in parə 
ticular cages that duty has given way to 
interest,” < 


The principle underlying these decision§ 
of the Oourts in England is not peculiar 
to the laws of that country, but is a. 
necessary consequence of the relationship 
of principal and agent, In India it has 
been recognised by the Legislature in 8. 
215, Contract Act, and has been applied 
in various cases by the High Oourts: see 
Puran Mal v. Ford: & MacDonald & Co., 
Ltd. (5), Joachimson & Co. v. Meghji 
Valji (6) and Achutha Naidu v. Oakley 
Bowden & Co. (7). It is, therefore, clear 
that the plaintiffs, in joining a combina- 
tion of speculators and artificially inflating 
the rate and then settling on the basis 


_ (4) (1899) 2 Oh. 392; 68 I. J. Oh. 699; 48 W. R. 14; 
81 L. T. 334; 15 T. L. R. 436, ' 
g 52 Ind. Cas 373; 41 A. 635; 17 A. L, J. 805. 
(6) 3 Ind. Oas.'S01; 34 B. 292; 11 Bom. L. R. 779. 

(7) 69 Ind. Oas. 927; 45 M, 1005; 16 L° W, 345; 
(1922) M, W, X, 576; 43 M, L, J, 444; A. L R, 192? Mad, 
401; 61 8, L. T487, : 
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of these rates, acted ‘id flagrant: breach 
of theirduty to their principals. (defendants), 
‘and even if they actually made- payments 
on such settlements, the defendants cannot 
be made liable to reimburse them. 
That the plaintiffs, in making these 


settlements acted dishonestly and in direct ` 


contravention of the express directions of 
their principals, is further cléar from the 
sorrespondence that passed between them, 


- On 29th April, 1919, the plaintiffs sent. 


the following telegram to ‘the defendants 
(Ex. P-40): . = 

“Your April. biltis not received-yet. If 
not received up to to-morrow, will be 
settled-bazar rate, . You-will be responsible 
for loss." 4 a ae 

The defendants: replied -the same day 
` (Ex. D.W 25/2): e` > 28 

“Regret delay due unforeseen causes, Re- 
quest fortnight’s respite for delivery withe 
oe prejudice ; otherwise settlement your 
r S 1 2 ¢ - 


The plaintiffs seem to have made no 
forts whatever to ask the purchasers to 
give a “fortnight's respite-as requested.” 
Not only did -they not do so, but on 
30th- they actually made settlements: with 


the purchasers (some of whom were their. 


patiners and others were members of the 
ring) not at the real market rate, but at 
rates which are much higher than those 
prevailing in the bazar. f < 
The due date for the May consign- 
ments (Exs. -P-22, P-29) was the 3lst 
of that month.” On 22nd May, the plaintiffs 
wrote to the defendants (Ex..P-41) : 
- *Youhave not,- to this day, the 22nd 


May, sent any Railway receipt relating to 


the eight wagons of salt of May which had 


been-- sold for you on receipt of your ` 
Please. despatch: 


letters’ and telegrams. 
the Railway receipts otherwise you will 
have to pay the loss which the buyer 
will demand at the close of May. You 
-areheraby informed of this, , Please make 
éfforts to send the Railway receipts, To- 
day the rate of Railway receipts of ready 
goods (salt) at this place is Rs. 3-2-0, 
If you have a desire to make a purchase; 
please send the reply by wire or by letter 
or you may come personally. Please send 
the Railway receipts.” ih 
-- The defendants sent a reply by wire 
on lst May, 1919, (Ex. D-W-25/1); ; 
` “can't come; don't decide for May and 
don't pay money or you will be respon- 
sible, mS "8 : 


a e 


Pa 


ultimate . 
‘stated to have been made on the 25th April, - 
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The - plaintiffs, however, without wáit- 
ing “for this reply had settled with all the 
urchasérs - several. days before the due 
date. Itis quité clear that the defend- 
ants cannot possibly be bound by such pay- 
ments, _ Loe 5 
Now letus see if any settlements have 
been proved to have been ‘actually made. - 
Astothe April consignments, the settle- 


ment relating to Exs. P-12 to P-14, are 


alleged to have been made with one Ramji, 
Das. This Ramji Das was admittedly a 


-partnerof the plaintiffs: in several» salt 
-transactions. 


He was a member of the 
“combination” which had- arbitrarily raised 
the rate of salt, He has not produced his 


- account-books and as remarked -by the 


lower Oourt, appears to be an underling ` 
of the plaintiffs. -Payments alleged to have 
been made to sucha man are obviously 
fictitious and cannot be ,bindingon the 
defendants. - . ` ; a < 
. The lower Court has held the settlement 
relating to Ex.P-15 to be genuine, but 
if the transaction is scrutinized closely it 
will appear.that it was wholly. fictitious, 
The. settlement with Jagat Ram, ‘the 
holder of  this-- tip, . ig 


i. e„ five days. before the due date. It. ia 
not explained why this was done,. nor is it 
shown how onthe 25th the plaintiffs could 


.possibly haye anticipated the rate that 


would be prevailing in the market on tha — 
30th. I, therefore, feel. constrained: ta 

disagree with the finding of the lower 

Oourt on this point and hold that the’ 
alleged payment, even if it was ever made, 

is invalid. ` i ar 

._ The lower Court has examined in detail 

the evidence relating to the other-consign« 


‘ments of. April delivery and has found ‘tha 


alleged payments to-be unproved. As I 


agree generally with the remarks of -the. >. 


lower Court, I do not’ think -it- necessary 
to repeat its reasons. . It will be sufficient: 
here to say that with regard to Ex: P-18 
plaintiffs- themselves were the ultimate - 
holders-of the tip ‘and they seem to-have 
paid themselves’ the profit at the khiala 
rate-and debited the amount to the defend- 
ants,. The holders of Ex, P-19' and ` Ex, P- 
20 were the members of the “ring” above 
mentioned, Payments - with regard to 


_Hx, P-16, Ex. P-17, and: Ex. P-21 ara 


alleged to have been -made respectively ta 
Siwan Mal, Jahawar Mal and Bhagat Ran 


' on the 4th May; 1919, but in the plaintiff! 


+ 


; - that 


`, plaintiffs’ appeal 


‘ Io Mayne on Damages ( 


ms 


C> 84, BIRM MATARA DAS-SAGAN NATH Bi WIRA JIWAN Mat-G1AN GHAND, | 119°L O. 1928 


gecount-books` the mioney in respect of 
-these has been shown to have been paid 


on the30th April to Ramji Das, who Has. 
. been shown above to be an associate and- 


dependant of the plaintiffs. - A 
Oyt of the May consignments the lower 


: Court has upheld the settlements alleged- 
e - tohave been made in respect of Ex, P-22, 
Ex. P-2} and Ex. P-27, but it has over-- 
looked the fact that while the due date was. 


‘3lst May, the plaintiffs.in each case made 
the „settlement before 
.* plaintiffs’ own careis that Ex. P-22 was 


settled on the 30th May, that- Ex. - P-24: 
was settled on the 25th and payment made- 
29th and that. 


in that account on the 
Ex. P, 27 was also settled on the30th May. 


It is-obvious that such‘settlements made- 
beforethe: due date and behind the back ` 
cannot possibly be. 


of the defendants 
binding on them. The lower ; Court has 
rightly rejected the alleged settlements 
relating to P-23, P-25, P-26, P28 and 
P-29, and it is not necessary to repeat here 
the grounds for this conclusion. 


; the plaintifs are 
“to claim anything ton account of 
the money alleged to have been” paid . by 


them to any of the purchasers of April and 


May consignments. As to the other items, 


which are admitted by both parties, there- 


is a credit balance in favour.of the defend- 


ants. Nothing is, therefore, | due-to the 


‘plaintiffe. I would accordingly dismiss the 
and accept the cross- 
objections, and modifying the decree of 


the lower Court would dismiss the plaintiffs’ 


Buit with costs throughout, se nt j 
Fforde, J.—I agree. - The plaintiff has 


- brought this suit -for reimbursement for 


sume which he alleges he has expended as 
agent on behalf ofhis principal. in com- 
pit DG a number -of threatened suits 

rought against the principal for damages 


for breach of contract in connexion with ` 


the sale of certain consignments of salt, 
To succeed in hissuit the plaintiff - must 
prove that in compromising this-threaten- 
. ed litigation he was' acting within the 
scope of his authority, thatisto say, that 


.. he was authorized by the defendant to take _ 


the steps he did, either. by the express 
terms of the contract of agency or by neces- 
- gary implication- from the ‘defendant's 
gonduct, - : ; 


4 


tbat - date. The. 


into on behalf of bis - principal, 


-press-instructions of 


9th Edition, page 


542) an agent's right to indemnity is ex- 
pressed as {6llows:— - i 

“The rule is that ifan agent has incurred . 
losses or damagesin the course of transact- 
ing the business of his agency, or in follow- 
ing the instruetiona of bis principal, he 
will be entitledtp full compensation there- 
for. Butin order to entitle an agent to 
recover from his. principal under such 
circumstances, he must show, firstly, that 
the loss arose from the fact of his agency; 
secondly, that he was acting within the 
scope of his authority; and, thirdly, that the 
loss was not attributable to any faultor 
laches on his part." | < 

In .Petiman v. Keble (8) it was held that. 
where an agent, exercising his best. judg- 
ment, compromised an action brought 
against him in respect pf a contract entered 
f who had 
notice of tbe action and had- not given 
any instructions as to -tbe course to be 
pursued, the agent was entitled to bein- 


demnified, even though the plaintiff could 
- notunder the circumstances have succeeded 
, For the foregoing:reasonsit must be held - 
not entitled 


in the action. - | 
If the purchasers: of the ‘consignments 
of salt had in fact threatened to bring 


actions for damages for non-delivery, it 


was the.duty of the agent to immediately 
communicate this fact to his principal and 
take his instructions: It is true that he 
communicated to his principal the fact 
that he intended to make settlements with 
the purchasers, but, far from authorizing 
him to make any settlement on his behalf, 
the defendant expressly forbade his doing 
so, Inthe face of this. repudiation there 
was no justification- ‘whatsoever for the 
agent taking the matter into his own hands, 
Far fromacting-within the scope of his 
authority, he in fact acted against the ex- 
his principal. On 
these grounds.alone the suit must fail. 
"ANA - -  .- Appeal dismissed, 
8) (1850) 9 O, B. 101; 19 L, J, OP, 325; 15 Jur, 38; 
187 E. R. 1067, . ve i 
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LAHORE HIGH COURT: 
Secono Orvin ApPPBAL No. 40 or 1923. || 
May 17, 1927. 
Present:— Mr. Justice Fforde and 
_ «+ Mr. Justice Addison. : 
Musammat VIRANWALI AND ANOTHER 
: ,-~ DEFENDaNTS—APPELLANTS 


versus ` 
KUNDAN LAL-—PLAINTIFE— 

* RESPONDENT., 
Hindu Law —Widow—Remote . reversioner—Right to- 
sue— Frame of plaint. f a 
A suit fov a declaration by a Hindu reversioner_ 


in succession at the time. Ifthe nearest reversionary- 
heir refuses, without sufficient cause, to institute 
proceedings, or if he has precluded himself by his 
own act or conduct from suing, or has colluded with. 
the widow, the next presumable reversioner would 
be entitled tosue, Inthe presence of daughters and 
a daughter's son, eyen if the daughter's son be a- 
minor, a remote reversioner is not entitled tosue, [p, 
85, col. 2; p. 36, col. 1.] 
Gumanan v. Jahangira (1), Bechu Pandey. Dulkma 
(2) and Barkat Ram v. Jagat Ram (3), relied on. 
Where aremotereversioner sues in the presence of: 
nearer reversioners, the plaintiff should statein the 
plaint the oircumstances under which he claims to. 
sue andupon the plaint so framed the Court should 
exorcise its judicial discretion in determining whether 


the more remote reversioner is entitled to sue. | 
_ [p. 38, col. 1.1. 


as Anand Kunwar v, Court of Wards 6), Tofer- 
red to. 

Səcond appeal. from the decree of the 
Shahpur, at Sargodha, 


datedthe 14th October, 1922, reversing 


that of the Senior Subordinate Judge, 

Sargodha, dated the 30th June, 1321, - 
Mr. Mehr Chand Mahajan, for the Ap- 

pellants. > ” 
Mr, Badri Das, forthe Respondent, 

Ss JUDGMENT. |” .- 

“Addison, J.—The following pedigree- 
table snows the relationship of the parties 
inthisappeali— `- -` | 


FATEH OHAND, 


— 





(7 
Brij Lal, 


Kundan Lal, 
plaintif-respondent. ~~ 


| 
Nari jan Das. Ram anri Mathra Das; 
©- Ma ; 


` (=widow Musam- 
mat Viranwali, , 
defendant-appellant). 


Kundan Lal sued the two defendants for 
pe declaration to the effect that Musammat. 
Viranwali, the widow of his deceased uncle 


Ram Asra Mal, was not. the proprietor of. 
a one-fourth share of certain -land and that _ 
she had no power to sell her share to de- 


fondant No. 2, Thesuit was based-on the 


~ glisgation that plaintif was joint ith the 


FIRAN WALI V, KUNDAN LAL; 
“ husband of defendant No.- 1 who was thus 


- family . were 


"BB 


~ A 


entitled to maintenance only.. Ib” was -ad- 
mitted that the ‘other members of the 
‘separate. The trial Judge 
held thatthe suit fora declaration lay-and 


. that it was-not necessary to sue fpr posses- 

_ sion, as third parties were in possession 

_ ofthe suit land, He also held that Ram 
- Asra Mal and plaintiff werenot members of 


a joint Hindu family. On this. finding he 
dismissed the suit, leaving the: parties to 
bear theirowncosts. “i -‘le . 7 

On appeal, the District: Jidge -agteed 
with the trial Judge that the -plaintiif and 


‘the deceased husband of defendant No.1 


were not members of a joint Hindu family 
and there was ample evidence to support 
this conclusion, He did not, however, dis- 
miss the appeal but went on to hold that 
the plaintiff could sue to protect- his 
interests as reversioner. As the sale on his 
finding was only for necessity to the extent 
of Rs. 500, he, therefore, granted the plaint- 
iff, as reversioner,a declaratory decree to 
the effect that the alienation would not be 
binding upon him upon the death of 
defendant No. 1 except tothe extent of 
Rs. 500. Against this- decision the defend- 
ants have appealed. 

It is quite clear that the suit was brought 
on the allegation that defendant No. 1 had 
no right in the land which .was owned by 
the plaintiff as the last surviving co- 
parcener ofa joint Hindu family. As there 
was & clear finding that this joint family 
did not exist, the, suit should have been . 
dismissed, oe 

It is true that a suit by the plaintiff a 
reversioner might lie but only in special 
circumstances. There are two daughters 
alive, one of whom has a son and the other 
a daughter, It has been held in Gumananv, 
Jahangira (1) and Bechu Pande v. Dulhma 


. (2) that a suit for a declaration bya Hindu | 


reversioner must always be brought by the 
reversioner nearest. in succession at the 
time, If the nearest reversionary heir 
refuses, without sufficient cause, to institute . 
proceedings, or if he has precluded himself 
by his own act or conduct from suing, or 
has colluded with the widow, the next 
presumable reversioner would .be entitled 
to sue. In the presence of daughters and. 
a daughter's son; even ifthe daughter's son 


f (hae Indi Gas, 186; "40 A, 518; 16 A, L J., 465, 
ate 80 Ind, War, 4; A, Ty Ry 1025 All, 8; Ly, Ry A, 664 
La MA i se 4 
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is not 


In Tek Chand v. l Soman Singh (4) it was: 
held that a suit bya reversioner would lie 


“in the. presence of a daughter of the de- 


ceased. - In that case the Full Bench “deci- 


_ sion was distinguished asa daughter's son. 
„was not in‘ existence. 


The subject was: 


. again considered in Kanshi Ram v. ‘Sarda 


|. Nand (5) where it was held that the ``. 
“< principles applicable to a suit by a rever- | 
: sioner in circumstances - like the present - 


“ were those laid. down -by their -Lordships 


ofthe Privy Councilin Rani Anand Kunwar 


- v, Court of Wards (6) and the décision - 
` turned upon whether the daughter's son 


had. precluded himself by-his own act or: 


` conduct from. suing or had colluded with ` 


the widow. As the daughter's son was a 


minor at the date of the alienation and wag 


still a minor at the date of suit the-answer'- 


. to the question must be in the negative, and 
. the plaintifs were. .not entitled to--the 
| declaration prayed for, It was held further 


that, according to the principles -laid down _ 
by their Lordships in the case aforesaid, 
the plaintiffs should have stated in their 


. plaint. the circumstances under which they ` 


claimed to sue in the presence of the nearest 
reversionary heir and upon a :plaint so 
framed the Court should have exercised: its 
judicial discretion in determining whether 


. the more remote reversioners were entitled 
. . to -sue, . one. of the circumstances to be 
- © @onsidered being whether plaintiffs’ chances 


‘of succession wete so remote that.no declara- 


' .-fion should be granted. 


~ R. 78; 4 Sar. 


In the suit under appeal noneof these 


“things” were done. and ‘the: District Judge 
‘gould not: convert the suit from one by a 


go-parcener in a joint Hindu family to one 


(3) 17 Ind. Cas. 379; 249 P, W, R. 1912.. ae 
{4) 34 Ind, Oas. 831; 27 P. R. 1916; 147 P. L. R, 1916 
218 E. W. R.1916 - 


- (5) 33 Ind. Cas, 763; 60 -P. R, 1916; 88 P. W.R, 
1916 SA 


(8) 6.0, 764; 8 O, D. R. 381; 8 L A. 14; 48home L. ` 
i P. O.J. 195; 5 Ind, Jur., 161; Rafique & 
Pon P 0, No. 63; 3Ind. Dec. (x. 8.) 495 
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. be:a minor, & remote reversioner. 
- entitled to sue.- ~ 


by a-reversioner fo set aside an alienation 
bya widow in the presence of her daughters 


3 
and a daughter’s son. None of the facta 


necessary to be alleged in such a plaint were 
alleged, nor could the point: be decided 


s Jc—I agree, 
ANA 7. 


Appeal accepted, 


a amma z gtk 


| MADRAS HIGH COURT, 
- _. MISCELLANEOUS Suconp OIvIL APPEAL 
BS ere No, 170 or 1925, 

.. - ...September 1, -1927, : 
' Present:—Mr. Justice -Wallace and Mr. 
_>- - Justice. Thiruvenkatachariar. - 
. TADINADA ABDUL KHARIM SAHIB— | 
TT. OotnTse-PEritionpr—APPRLLANT. 


» 


ae versus 
. PULAVARTI LAKSHMANASWAMI— . 

; ` PETITIONER— RESPONDENT. - 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 11, 
17 (1)—Execution application, return of, for omission . 
to specify particulars under r. 11—Failureto represent 

within prescribed time—Application, whether in 
accordance with law—Failure to mention dates of 
previous execution applications and to file copy of 
decree, effect of. as í 

When an application for execution of a decree ‘is 
returned for amendmént’ on the’ ground that it 
dosa not ‘comply with the requirements of r. 11 of 
O. XXI, but the application. is not amended and 
represented to the Gourt within the time fixed by it, 
the question whether it was in’ accordance with law 
will depend upon whetherthe defects were material 
or only trivial anti such as could not mislead either 
the Court or the judgment-debtor. A mere non-com- 
pliance with the order directing amendment will 
not render an application not in accordance with law, 
[p. 39, col. 2; p. 40, col] 

here an execution application was returned “on 

account of.the-following defects namely: (1) “the 
dates of the previous execution petitions not noted; 


- (2) execution costs not noted; (3) date and place of 


verification not noted and (4) decree copy not filed:" 

-~ Held, that the defects were not material or serious 
ones so as to render the application not in accordancs 
with law. [p. 38, col. 1.] . f 

Kamatohi Ammal v. Pichu Iyer (3), followed. : 
Per Thiruvenkatachariar, J.—An application for 

“execution of a decree whichis not in- accordance .. 
with law cannot be held to be. an application it 

accordgnce with law to take @ step-in-aid of execys 


S g - 4 - © got 
113 7,6, 1628 * 
tion merely because in the prayer column the 
applicant Braye for iesus of notic to the . respondent 
under O, I, r, 22, Oivil Procedura Code. Apart 
_from a few. exceptions, an application to take a 
atep-in-aid of execution necessarily pre-supposes 8 
pending application for execution. [p. 41, col. 1.] 
Appeal against an-order of the Oourt of 
the Additional Subordinate Judge, Narsa- 


pur, dated the 20th April, 1925, in A. 8S.. 
No. 60 of 1925.(A. 8. No. 110 of 1924, Tem--. 
porary Sub-Court, Narsapur), preferred -.. 


against.that of the Court of the District 
Munsif, Bhimavaram, in E. P. No. 652 of 
1923, in O.8. No. 811 of 1918. ~ 

: Mr. K. Venkatarama. Raju, for the Appel- 


ent. . 28 F i 
Žo JUDGMENT. 
Wallace, J.—The:` question for dis- 


posal in this appeal is whether the execu- ` 


tion petition, dated 14th April, 1923, was 
in accordance with: law. When it was 
presented to the Executing . Court, the 
Court acting under: O. “KAI, r.-17 (|), 
- . returned it for amendment, as various 
e particulars required by r, 
been furnished. .The petition was not re- 


turned amended within the time given and.- 


when it was represented after the-expiry of 
the time it was rejected as-out of time. The 


lower Courts have held that, even though. 
it was so rejected; nevertheless it wasa. 


petition in accordance with law, because 


the: particulars which... were ‘omitted were’. 


not material such as would justify the Exe- 


cuting -Court in holding that the petition : 


was not inaccordance with law. Theappel-. 
lant contends that such a view is in direct 
contradiction of sub-r. (2) of x. .17. He 
contends that the sub-rule must -mean 
that, when the petition is returned for want 


of particulars under r. 11 and. is not re- 


turned or is rejected as out*of time, it was 
“not originally. in accordance with law, 


because it would be superfisous for the Code ' 


to say that after amendment within time it 


shall be deemed to have been an application - 


in accordance with law, if even before it 
was returned it was in accordance with law. 
To my mind there is considerable force in 
| this argument: Commentators on this sub- 
r. (2) which was newly inserted by the 
- Code of 1908, however, seem to agree that 


the one object of it was to give the amend-. 


meént, a retrospective effect so as to make 


the petition. in accordance with law, not 
-from thé date of the amendment but from - 
` its original. date, having regard . to the. 
= e . 
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decision of the Caloutta High Court in Gopal 


Sah v, Janki Koer (1), But thatview itself 
would support the appellant's contention 


since it implies that until’ it is amended .` 
the petition is not in accordance with law ` 


so.as to enable that: compliance with the 
law-to be given retrospective eféct. It 


may be noted that the sub-rule by - the. 


use of-the: word ‘and’ between “law’ and 
‘presented’. is dealing with two different 


points; first, it is declaring that the amend» ' 


ment has the effect of making the original 
application one in..accordance with law, 
and secondly, it is declaring that the 
amendment shall have a retrospective 
effect -as regards the -date on which it hag 


resulted in making the application one in ti 
accordance with law. All this-seems to” 


. me-to indicate that the Legislature meant to ` 


‘convey that an application which is re- 
.turned by the executing Oourt ‘because of 
failure to, comply with rr. 11 to 14 was, 
when it was first put in not in accordance 
with law, and ‘that it 
-in accordance with law, when it has 
been amended. and. returned in time, 
No doubt, under the old Code, which con- 


has been held that the applications were in 


‘accordance: with law although they had .. 


been returned for amendment under sub-r, 
(1). But the enactment of sub-r. (2) appears 
to me to have been designed to alter that 
view and-tighten up the’ procedure.: 
Authoritative rulings directly in point 
are: few. One directly in point is Bhagwat 
Prashad Singh v. Dwarka Prasad Singh (2) 


“in which the view put forward bythe ap- ; 
`, pellant is somewhat cautiously supported . 
in someobiter remarks, As I have said, I . 


only becomes 


am. personally in favour of that view,- 
since it is difficult to hold that an ap-- 


. plication which is regularised and brought 


into accordance with law by an amend- `“: 


ment was nevertheless in accordance with 
law before that amendment; nor does there 
seem to be any point in saying that after 
the amendment it: shall be deemed to 


have beenin accordance with law if before 


the amendment ‘it was already in’ accord- 
ance with law. There is, however, 
Bench ruling of this Court in Kamatchi 
Ammal v.. Pichu Iyer (3). The: head-note 


1) 230. 217; 12 Ind. Dec, (a. e.) 145 

_ (2) 74 Ind, Ona. 174; 2 Pat, 809; 4 P, 

Pat. 229; 1 Pat. L. R. 453; A.I. R. 1924 Pat 
(3) 35 Ind, Cas. 876; 4 

153; 31 M. Lig. 661, . 


TL, T. 513; 


1923 
23 1 i 


one © 


L. W. 103; (1916)2 M, W, N, 


tained the sub-r. (1) but not sub-r, (2) it . 


. 48 
is Misleading, but the Bench does gay 
| with. reference to sub-r, (2) that they do 
noi consider it was intended to affect the 
construction put upon the words ‘applying 
- in accordance with law'in the Limitation 
-Act by this Court and by other High 

Courts in,dealing with defects in form 

accurring in execution applications, and 

they. say the rule is merely an enabling 
ong. I have perused the printed papers 
in this Law Weekly case, Kamatchi Ammal 

v. Pichu, Iyer (8), and find that the Sub- 
ordinate Judge in his judgment put for- 
‘ward substantially the viewargued here by 

the appellant. So that view was before 

the Bench when it pronounced itsjudgment, 

This view-has been followed by a Single 

Judge in Lahore, Lekh Ram v. Gurdial (4), 

Acase in Pitambar Janav. Damodar Guehatt 

(S)is under the new Code, but the- question 

now raised here was not discussed. On 

the whole, I think that, although my view 

is in favour of the appellant, it is better 

in these matters of procedure that the 

principle of stare decisis should prevail, 

and I would, therefore, follow the decision 
. in. Kamatcht Ammal v. Pichu Iyer (3). 

The question will then be whether the 
defect was-a material one. The ruling in 
Raghunatha Thatha Cheriar v. Venkatesa 
Tawker (6) deals with a defect which was 
considered ‘material;: but that is not the 
` defect in the present case, The authorities 

in Rama v. Varada (7) and Ramayyan v, 

Kadir Bacha Sahib (8) are directly in point, 

and it must beheld tbat the defects in this 

cage ware not material and, therefore, donot 
avail to make the application even in its 
origivel elate one not in accordanee with 

aw, = ae 1 


It.is hardly necessary to discuss the re- 
Bpondent’s eecond argument, namely, that 
the application, evenif not in accordance 
with law, is still a step-in-aid of execution, 
but I should not be prepared ` to uphold 
that view. An execution petition cannot 
be a _Step-in-aid of itself, and there was 
in this case no other execution matter 
pendingon 14th April, 1923, to which it 
- could. be a step-in aid, However, on the 
first point I would not be prepared to inter- 


(4) 88 Ind, Cas, 266; A. I, R. 1995 Lah. ; f 
So a | ah. 585; 2 Lah 


(5) 98 Ind. Oas, 166; 53 O. 664; 30 O. W. N. 918: A.. 
I. > 1926 Oal. 1077; 45 G. L. J. 86. Eaa pk 
(6) 26 M. 101; 12 M. L. 3,435 
(7) 16,M. 142; 6 Ind. Dec. (x. 8.) 807. g 
(8) 31 M, 68; 3M, L T. 254; 17 M, Ly J, 596, 
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fere with the decision of the lower Court 


.$Thiruvenkatacharlar, J:—This 
appeal arises out ofan application for the 
execution of the decreain O.8, No, 811 of 
1918 on the file of the District Munsif's 
Oourt, Bhimavaram, The appellant is the 
defendant and judgment-debtor, and the 
respondent is the plaintiff and decree- 
holder. The question we have to determine 
is whether the B. P. No. 652 of 1923 which 
was presented on the 4th September, 1923, 
is barred by limitation under Art. 182 of 
the Limitation Act, B en 

The decision of this question turns upon 
whether a prior- application for execution 
.of the decree which was presented to the 
Court on 14th April, 1928, was an applica- 
tion in accordance with Jaw within the 
meaning of Art. 182. The judgment-debt- 
or contended that the application lest 
mentioned was not in’ accordance with 
law because it did noteomply with the 
requirements of O, XX, r. 11 (2). It was, 
therefore, returned by the Oourt for the 
defects pointed out being remedied. The 
decree-holder failed to remedy the defects 
within thetime allowed by the Court and 
it was, therefore, rejected by the Court on 
the 30th June, 1923. The main contention 
on behalfof the appellant is that an ap- 
plication which is. rejected by the Court 
for non-compliance with its order. direct- 
ing amendment of the application in order 
to remedy the defects found therein can- 
not. be regarded asan application in ace 
cordance with law. In support of this con» 
tention reliance is placed on r, 17 and sub- 
rr. (1) and (2) of O XXI. Sub-rule (1) says:— 

“On receiving an application fer the execu- 
tion of a decree, as provided byr. 11, sub-r, 
(2), the Court shall ascertain whether such 
of the requiremehts of rr. 11 to 14 as may 
be applicable to- the case have been com” 
plied with; and, if they have not been com- 
plied with, the Court may reject the ap- 
plication, or may allow the defect to be re- . 
medied then and there or within a time 
fixed by it.” < 
- In the present case the application was 
returned on account of the following de- 
fects, namely :— 
: (1) “the dates of the previous execution 
petitions not noted; (2) execution costs not 
noted; (3) date and place of verification not 
noted and (4) decree copy not filed.” 

The defects pointed out by the Court 


. and dismiss'this appesi with costs. 


. were remedied but. the application was 


1191, 9. 1488. 


not represented to the Goyrt within the 
time allowed by it, The Court, declined 
to excuse the delay and rejected the ap- 
plication. Sub-rule (2) of r. 17 says: 
O “Where an application is amended under 
. ‘the provisions of eub-r (1), it shall be 
deemed to be an application in accordance 
with law and presented on the day when 
it was first presented.” 

It is. argued- from this as a necessary 
inference that an application which is re- 
- turned for amendment, but which is not 


amended within the time allowed ‘by the 


Court and is, therefore, rejected, cannot 
be deemed to be application in accordance 
with law. Sub-rule 2 of r. 17 is a new pro- 
vision which was for the first time enacted 
in the present Wivil Procedure Oode, Act 
V of 1903. Prior to the enactment: of this 
sub rule the state of the law on the point was 
this; an application for the execution of a 
dearee was heldto be one in accordance 
with law, where it substantially falfilled 
the requirements of s. 235 of the old Oode, 
which corresponds to r. 11 of O.XXI of 
the’present ode, If the defect in the 
application related only to trivial or un- 
important particulars, the application was 
neverthéless held to be one in accordance 
with law. But if the defect was, in re- 
spect of any material particulars and cal- 
culated to prejudice the Gourt or the 
judgment-debtor, the application was held 
to be not in accordance with law. A de- 
fective application may be returned for 
amendment and the Court may admit it 
if it is amended as directed by it and 
represented within the time allowed by 
it (see s. 245 of the old Civil Proce- 
dure Code). If the defect in the applica- 
tion as presented wasin a material parti- 
cular and the application, therefore, was 
not a substantial compliance “with the 
requirements of 8. 235, the amendment, 
no doubt, cured the defect bdt the appli- 
cation was held to bs inaccordance with law 
only from the date of the amendment and 
had not the effect of validating the appli- 
cation as from the date of its presentation, 
If the defect was trivial and such as could 
not mislead either the Cuurt or the judg- 
ment-debtor the application was notwith- 
< gtandiag such defects held to be one in 
accordance with law from the date of its 
presentation. The important change in 
the law introduced by sub-r. (2) of r.17 is to 
render an application for execution which is 
amended as required by the, Gourt and 
e 


e 1 
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thereafter admitted, an application in aes 
cordance with law from the date of: its 
original presentation even though it wae 
then substantially defective and could not 
be treated asonein accordance with law; 
The effect of this provision so far as such 
an application is concerned is to preclude 
the judgment-debtor from raising any 


- objection to it on the ground that it is 


not in accordance with law; it will not be 
open to him to contend that the applica- 
tion as amended is still defective in material 
particulars and is, therefore, not -an 
‘application in accordance with law, . 
The expression ‘application in accordance 
with law’is borrowed from Art. 182 of the 
Limitation Act XV of 1877 and according 
to the settled principles of construction it 


‘should in the Code be interpreted in the 


same sense as it had been interpreted with 
yeference to Art. 182 of the Limitation 
Act. Under that Article, the question will 
have to be considered with reference to 
each application for execution of the decrea 
by the Courtto which the same is presented. 
Anorder admittingan application, forexecu- 
“tion without issuingnotice to the judgment- 
debtor, being an ex parte order will nof 
preclude the judgment- debtor from contend- 
ing that though admitted by the Court it 
was notin accordance with law; and very 
often the question has to be decided not 
in that application itself which for some 
reason or other may not have been proceeded” 
with but in a later application when it is 
relied on as saving limitation. Ib seems 


to me that the object of the Legislature in `.. 


enacting in sub-r.(2) ofr. 17 that an ap- 


_ plication amended as required by the Oourt: 


shallbe deemed to beone in accordance 
with lawisto preclude any question be- 
ing raised by the judgment-debtor as to its 
validity at a later stage of the execution 
proceedings in- the same case. Except to 
that extent I do not think sub-r. (2) was 
intended to or has the effect of altering 
the law as it stood atthe time when it was 
enacted. In this view when an application 
for execution of a decree is returned for 
amendment on the ground that it does 
not comply with the requirement ofr, 11 
of O. XXI but the application is not 
amended and represented fo the Court 
within the time fixed by it, the question 
whether it wasin accordance with law will 
depend upon whether the defects were 
material or only trivial and such as could 
not mislead either the Oourtor the. judge. 


Wa 


x 


-fò 
ment-debtor, : A mere non-compliance with 
the’ order of the Oourt directing’ amend-’ 
ment cannot, in my opinion, have the effect 
contended for on behalf of the appellant, as 
resulting by implication from sub-r. (2) of 
7. 17, viz., that such applications must--be 
deemed to be not in accordance with law, The 
question is also covered by authority. In 
. Kamatchi Ammal v. Pichu Tyer (3) the very 
same question was raised as to the’ effect 
of sub-r. (2) of r, 17, The Subordinate Judge 
from whose order the appeal to this Court” 
was preferred construed sub-r. (2) of r. 17 in. 
the same way as the appellant before us 
wants us to construe, and acting on that 
view hedismissed the application on the 
ground that thé prior application which 
was relied on to save limitation was not in 
accordance with law. In overruling that 
view the learned Judges-say as follows:—- 
“We do not.consider that O. XXI, r. 17 
of the Civil Procedure Code of 1308 was 
intended to'affect the construction, put upon 
the words ‘applying in accordance ‘with 
< Jaw’ in the Limitation Act, by this Court and 


by- other High Courts in-dealing with- 


defects-in form occurring in execution 
applications. The rule is-an enabling one, 
which allows certain defective applications 
subsequently amended to be deemed ‘appli- 
gations in accordance with law’ with effect 
from the date-of their first presentation.” 
The same view was taken by a Full Bench 
of the Calcutta High Oourt in Gopal Chun- 
der. Manna v; Gosain Das Kaley- (9) 
and also by the Lahore High Court in 
Lelth Ram v. Gurdial (4). The appellant's 
contention, however, receives some support 
` from the case in Bhagwat Prashad Singh v. 
Dwarka Prasad Singh (2). In that case the 
application was found to be -in conformity 
with rr, 11 tol4 of O. XXI, but it was 
‘returned: for some other reason, namely, for 
paying additional Court fees and supplying 
copy of' the Record of Rights which’ the 
Oourt considered to be necessary and the 
order was ‘not complied with. The learned 
` Ohief Justice Sir Dawson Miller held that 
r. 17 had no application to the-case be- 
cause the defects to be remedied were -not 
in respect of any particulars required by 
rr. 11 to 14 but related to other matters 
‘The learned Judge, however, proceeded to 
express his opinion as to the effect of an 
application not being amendéd as requir- 
ed by the Court under r. 17, sub-r, (1). He 
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- “It (gub-r,.2) fyrther provides that where 
an -application is amended under. the pros 
- visions mentioned, it shall be deemed to be 
an application in accordance with law and 
presented on the day when it was first 
presented. It may, perhaps, be inferred 
- from this that where the application is re- 
turned on thé ground that the ‘requirements 
of the rules have not been complied with 
and is not amended within the time fixed 
“ib cannot be regarded as having been pree 
` gentedin accordance with law.” > 
“ It willbe seen that the observations of 
the learned Chief Justice asto the effect 
‘of sub-r. (2) were not only obiter but they 
are also- expressed in guarded language 
-as he merely says “It may perhaps- be infer- — 
red." Following the decision of Kamatchi 
Ammal v. Pichu Iyer (3) with which I re- ` 
Spectfully agree, Iam of opinion that the 
- question whether the prior. application for 
-execution presented on 14th April, 1923, was 
in accordance with.law is not concluded by 
the order of the Court rejecting that appli- 
‘cation. - ` f ' 

“The next question, therefore, is whether 
the application of 14th- April, 1923, was 
-defective in material respects òr whether 
‘the defects therein were only trivial and 
such - as were not calculated to mislead 
the. Court or the opposite party. Of the 
four defects mentioned in the Subordinate 
Judge's order only one is pressed before 
us, viz.,-‘previous execution petitions not -, 
noted.” This is not an accurate statement 
of the endorsement made on the applica- 
‘tion bythe District Munsif in returning 
the application, The endorsement is 
“the dates of the previous execution peti- 
tions are not noted,” In- that respect also 
the present case issimilar to the case in 
Kamatchi Amal v. Pichu Iyer (3) where 
also the dates of the previous 
applications hee not been correctly 
stated. The earned Judge overruling. 
the Subordinate Judge held that 
“those defects were not serious as 
regarded by the Subordinate Judge . and 
they were not calculated nor intended 
to mislead the Court, for, if the dates of the 
applications in 1907 and 1908 had been 
correctly stated the application would be 
within 3 yearsof the precéding and suc- 
ceeding applications, and, therefore, the 
defects would not be material.” 
` In Rama v, Varata (T) the previous ap- 
plication was defective in omitting altoge- 
ther tostate tke earlier ofthe two applica- 


A) 


(10) 96 Ind.. Oas. 554; A. 
5 


1 ` Le 
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tions and its result; but the omission was 
not considered to be materiel. The same 


view was taken in Saudamoni : Ghose vV. 


Jesgure Registered Loan Co. (10), The de- 


facts in this case which. consist of the dates. 
of -the previous applications not being 


given cannot beconsidered to be material’ 
-or serious defects. If the application of - 


14th April, 1923, was in‘accordance with law 


SAlv-GL-RAWMAN. 0, MUHAMMAD ALT REAN, 
“in accordance with law, I donot think. it 
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gan be held to be an application in accord- 


| nee with law to take a step-in-aid of execu - 


tion of the decree. In the result this appea 
fails and is dismissed with costs: : ~~ 


- ViNe V: 


z Appeal dismissed. 


it would furnish a fresh starting: point for ` 


limitation even though it had been returned 


for amendment ‘and subsequently either. - 


rejected or not represented at all [see 
Kamatchi Ammal v, Pichu Iyer (3). and the 
eases cited therein], eet hig 

The only other question argued before us 


is whether, even if the application-of 14th . 


April, 1923, was’ not an application in 
accordance with law- it was nevertheless 
an application in accordance with law- to 


take a step-in-aid of execution ofthe decree. _ 


This was the alternative ground . on which 
the learned Subordinate Judge rested his 
decision and the respondent's : Vakil sup- 
ports the order on that ground also. I am 
unable to accept this contention, as correct. 
An application. for the execution of a 
decree and an application to take a -step in- 
aid of execution ‘are both mentioned in the 
same clause, namely, cl. (5) inthe 3rd column 
of Art, 182 of the Limitation Act. If then 
an-application for execution of the decree 
which is the initial step in execution pro- 
ceedings is not in accordance with law it is 
difficult to. understand how the same ap- 


plication can nevertheless be held to be. 


a valid application in accordance with law 
to take-a step-in-aid| of execution merely 
because in the prayer column the applicant 
prays for the issue of notice to therespond- 


| ent under O, XXI, r. 22. Apart from a few 
exceptions, none of which touches the pre- 


gent :case an application to take a step-in- 


` aid of execution necessarily, pre-supposes a 


pending application for execution and no 
application for execution of a decree can 
be held tobe pending if the application 
for. execution is not admitted but rejected 


on the ground of non-compliance with the - 


requirements of r. ll: see Kuppuswami 
Chettiar v. Rajagopala Iyer (11). If the 
application of the 14th April; 1923, was, not 
an application for execution of the decree 


I, R. 1926 Oal. 1146. 
(11) 70 Ind. Oas. 324; 45 M. 468: (1028) M. W. N. 113; 
AA L. Je 308; 15-L. W, 348; A-I. R. 1922 
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~“ LAHORE HIGH COURT. 
“Sroonp Orvin APPHBAL No. 1698 or 1926. 

- May-16, 1927, ` 

Present :—Mr. Justice Tek Ohand 

and Mr. Justice Agha: Haidar. 
SAIF-UL-RAHMAN AND anorHEs— 
PLAINTIFFS—APPELLANTS 

S versus Sai : 
MUHAMMAD ALI KHAN AND OTHERS— 
- DarenpANTs —RuSPONDENTS, 


Customary, Law—Land coming otherwise” than by 
descent, whether ancestral—Daughter's son's right ta - 


succeed after death of widow—Right to succeed- and 
right to contest alienation, distinction between. 
Land ceases to be ancestralunder the Oustomary 


Law of the Punjab ifit comes to the hand of an 


owner otherwise than by descent or by reasonmere- ~ 


ly of his connection with the common ancestor. [m 
44, col. 1.] -= - 


` Partapi v. Hazara Singh (1) and other cases reter- 


red to. ` 


Tam Din v. Ram Rattan (8), distinguishéd, 


The decision in Partapi v. Hazara Singh (1) does 
not lay down a rule -of general application, and has 
no beating where the question is one of succession. 
to the property of the last male holder on the death 
of his.widow by persons who are admittedly his next 


heirs and is not one of right to contest an alienation 


by a widow. {p. 45,.cols. 1 & 2.] AN 
"Second appeal from a decree of the 
District Judge, Jullundur, dated the 16th 
March, 1926, reversing that of the Sub- 
ordinate Judge, ‘Second Olass,: Jullundur, < 
dated the 5th January, 1925. -- 


Messrs. ` Badri Das and Jagan. Nath 
Bhandari, forthe Appellants... 
“Mr. Zafrulla Khan, for the Respond- 
ents... - - 5 i i 
| JUDGMENT. l 

Tek Chand,:J.=Thé relationship of 
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f 
Fazal Khan, Seban Khan, | 
pO es ne l Murad Bakhsh, 
Izzat Bakhsh, 
Muhammad Bakhsh, 
: i Faujdar Khan, 
is oe (died childless.) 
f i 
Sharaf-ud-din Rahim Khan 
wll Joa’ ; 
Lutf-ulla Khan, Abdulla Khan, 


AU EENS ENE A 
) 

Sammd Khan, Dare khan, Karim nacah, 

Qutab-ud- dth. Chuhar Khan. 

f 


{~ ; \ 
Bube Khan, Muhammed Bakhsh, Karim Bakhsh, 











Wazir Khan, 





Sultan’ Sher Kamaiz Ohuhar 
Badr Bakhsh, Khan, _ Khan,. Khan, Khan, 
widow >> “d.s.p. | Bike 
Musammat Feroz Khan, Jhande - 
Aziman “defendant. Khan. ; 
|. ONO. b. “a7 
“Daughter ? i | A 
Musammat 
. Jenat | 
„e eee a a AF 
(o a ea S 
Sait-ul-Rahmay,: Aziz-ul-Rahmaa, 
-. plaintiff No, 1: plaintif? No. 2. | 





cates - Ghulam Jilani, 
Muhammad Sharif, sO 
defendant No. 5. 
se Orr 
brama Molammad Abdul 


mad 
rak Sadiq Khan, Latif Khan, Hamid, 
defendant defendant defendant defendant 
No, L. No. 2. No. 3. ‘No. 4. 


The property in dispute is situate in two 
villagas Rahon and Bharta Khurd, both in 
the Jullundar District. 
the property was ‘one Badar Bakhsh. who 
died sonless many years ago, leaving him 
surviving 3 widow Musammat Aziman and 
a deughter Musammat Janat. Oa his 
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The last holder of 


1121, 0, 1988 


was effected in favour of Musammat 


-f Azima who took possession on the usual 


widow's life-estate. On the 21st of May, 
1910, Musammat Aziman gifted 928 kanala’ 
and 6 marlas of land in Rahon to the - 
plaintifs Saif-ul-Rabman and Aziz-ul- 


| Rahman, who are the sons of her daughter. 
Musammat Janat. In the same year Musam- 


mat Aziman sold 55 kanals out of the 
remaining land in Rahon to Jang Bag 
Khan and Abdul Rahman. — 

The present defendants, who are the col- 
laterals of Badar Bakhsh in the fourth 
degree, instituted two suits to contest the 
gift and the sale, respectively. Jn the 
suit relating to the gift the daughter's sons 
were the defendants, while in the other 
suit in which the sale wgs contested the 
vendees were the sole defendants, the 
daughter's sons not having been implead- 
ed as they had no immediate interest in 
that contest. The suit relating to the sale 


“was decreed in favour of the collaterals 


on a compromise entered into between 
them and the vendees, The terms of this 
compromise were that the vendees were to 
retain possession of the land sold to them 
till the death of Musammat Aziman and 
on her death the land alienated was to ba 


< taken possession of by the collaterals 


without any payment to the vendees. This 
decres is dated the 19th of December, 1911, 


* and, as pointed out already, the daughter's 

- gona, the present plaintiffs, were no parties 
-to this compromise or the decree that 
followed. 7 


The collaterals’ suit to contest the gift 
by the widow in favour of the daughter's 
gong relating to the Rabon land was finally 
decided by Mr. Lumsden, Divisional Judge, 
Jullundur, on the 25th June, 1913, who 


- held that according to the custom prevail- 


ing among the parties the collaterals were 
preferential heirs qua the ancestral land, 
but that the daughter's sons had a superior 
right to succeed qua the non-ancestral land. - 
He carefully examined the history of the 
various plots comprised in the gift and 
came to the conclusion that 272 kanals 16 
marlas were ancestral and the remaining 
656 kanals LU marlas were non-ancestral, 
Accordingly a declaratory decree was 
passed in favour of the collaterals to the 
effect that the gift would not affect their 
reversionary rights with regard to 272 
kanals 16 marlas, The rest of the claim 
was disallowed. ee 
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The widow Musdmmat Agiman diédin and 24 were non-ancestral. As to the 85 


1921 and on her death the collaterals took 


ossession of tha whole of the land in Mauza, 


harta Khurd. and also of the land: in 
Rahon for which they had obtained a 
declaratory decree in 1911 and 1913. 

On the Ist March, 1924, the present suit 
was instituted by Saif-ul’Rahman and 
Azizul Rahman, the daughter's. sons of 
Musammat Aziman and Badar Bakhsh, for 
possession of (a) the whole of the land in 
Bharta Khurd belonging to Badar Bakhsh, 
which on his death was held by his widow 
Musammat Aziman, ahd (b) 55 kanals of 
land in Mauza Rahon which had been sold 
by Musammat Aziman to Jang Baz Khan 
and Abdul Reabman, and with regard to 
which, as already stated, a decree on com- 
promise had been passed in favour of the 
collaterals, The plaintiffs claimed that 
both these lands were non-ancestral of 
Badar -Bakhsh qua the defendants and that 
according to the custom prevailing in the 
tribe of the parties the daughters and their 


sons hada preferential right to succeed to ` 


such property as against the collaterals. 
The plaintiffs also claimed a declaration 
with regard to Khasra No. 3669, but there 
is now no controversy relating to this plot 
and I shall not deal with itin this judg- 
ment.- It may also be noted that the 
present suit is not concerned with 272 
kanals 18 marlag out of the gifted land, for 
which a declaratory decree had been 
ite in favour of the collaterals in 
191: 


` Thedefence put forward by the collaterals 
was that the whole of the Bharta Khurd land, 
as also the 55 kanalsat Rahon, was ancestral, 
With regard to the latter Jand it was 
further pleaded, that even if it be held to 
be non-ancestral the plaintiffs have no 
locus standi to sue, as the defendants-col- 
laterals had obtained it under a compro- 
mise decree passed against the Vendees, 

- There is now no contention between the 
parties as to the rule of custom governing 
succession, all concerned being agreed 
that the-daughters had a prior right to 
succeed to the non-ancestral property and’ 


_ the collaterals to the ancestral property. 


The learned Subordinate Judge traced the 
history of each plot of land and held that 
the Bharta Khurd land in suit comprised 
53 out of 72 shares which represented the 
total area held by the common | ancestor 
of the parties in that village. Out of 
these 54 shares be held that 3 were ancestral 


kanals in Rahon he found that only 1/4th 
of $t was ancestral; and the remaining 
3/4ths was noneancestral. He further overs 
ruled the defendants’ plea that the com- 
promise decree of 1911 was a bar to the 
maintainability of the suit with regard to 
the Rahon land. A decree was according~ 
ly passed in favour of the plaintiffs for 
24/54 of the land in Bharta Khurd and for 
3/4ths of 55 kanals in Rahon. 

Both parties appealed to the learned Dis- 


. trict Judge, whoin a judgment, the reasoning 


of which I confess Iam unable to under- 
stand, held that the whole of the Bharta 
land was ancestral. As regards the Rahon 
land he did not think it necessary to de- 
cide whether the whole or any part of it 
was ancestral as he thought that the plaint- 
iff had no locus standi to sue by reason of 
the principles underlying Punjab Act Iof 
1920 and the rule laid down in Partapi v. 
Hazara Singh (1). On these findings he 
dismissed the plaintiffs’ suit in toto. 

The plaintifis have preferred a second 
appeal to this Court and we have heard 
Mr. Badri Das in support of the appeal, 
while Mr. Zafrulla Khan has addressed 
us on behalf of the respondents. As to the 
Bharta Khurd land Mr. Badri Das has con- 
ceded that 3 shares out of the 51 in dispute 
have descended from Ghulam Mohi-ud-Din 
to Badar Bakhsh in the male line 
of succession and, therefore, it must be held 
to be ancestral qua the plaintiffs, On this 
admission the plaintiffs have obviously no 
claim with regard to these three shares. As 
to the remaining 24 shares, it has been 
found that they were. originally held by 
Ghulam Mohi-ud-Din from whom they 
déscended to Muhammad Bakhsh, and on 
Muhammad Bakhsh's line becoming extinct, 
devolved on one of his collaterals Qutab- 
ud-Din. Subsequently Qutab-ud-Din gifted 
these 24 shares to Wazir Khan, the father 
of Badar Bakhsh. The question to be 
decided is whether this land, which was at 
one time held by the common ancestor 
Ghulam . Mohi-ud-Din and which had ‘under 
the ordinary rules of succession descended 
to one of his male lineal descendants, Qutab- 
ud-Din, retained its ancestral character 
after Qutab-ud-Din had gifted itto one 
of his collaterals, Wazir Khan. There is 
no doubt that if Wazir Khan had obtained 
this land by succession it would have been 

(1) $1 Ind. Oag, 794;83 P. R. 1916; 17 P, WoR 
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anoestral. But- hero the ordinary coureè 


of inheritance -was diverted by the gift 
“by Qutab-ud-Din to Wazir Khan, who was 


not his heir at tho time. He was .one of his. - 


distant collaterals and the giftby Qutab-ud- 


Din to him was: admittedly not made’ by. 


way of surrender of his estate or. accelera- 
tion of succession but wasa gift pure and 


simple. In my opinion, themere fact that. 


the donee was -one.ofa large number of 
collaterals makes no difference whatever. 
It willbe seen from the pedigree-table that 


g Qutab ud-Din's immediate heirs were his . 


uncls Samme Khan and. his first: cousin 
Chuhar Khan, and on the lines of Samme 
Khan and Chuhar Khan becoming extinct 
his estate would have been divided equally 
among the descendants of Bube - Khan, 
Muhammad Bakhsh and Karim Bakhsh. 
-Wazir Khan wasa remote heir of Qutab- 
ud- Din and even if he was to succeed at all 
to Qutab-ud-Din'’s property he would have 
got avery small portion of his estate.. It, 
cannot, therefore, be said that a gift made 
in these circumstances partook of the 
< nature of an acceleration of succession. or 
- was made by reason merely of the donee's 
connection with the common ancestor. In 
any case the onus of proving these. facts 


- lay upon the collaterals, who: have failed to - 


- place any materials on the record from 
which a contrary conclusion might be 
drawn. oe oe aS 
It is now firmly. established that land 
ceases to be ancestral if it comes into „the 
hands of an. owner ` otherwise than .by 
 descent-or by reason merely of his -connéc- 
tion with the common ‘ancestor,-see Sri 
Ram v. Ramji Das (2) which has been 
| followed in Gurdit Singh v. Ishar Kaur (8), 
Munsha Singh v. Uttam Singh (4), Phui v., 
Devatia.(5), Nagina Singh v. Jiwan Singh’ 
(6) and Ghania v. Phuman Singh (7). 
- Applying . the test that. has been 
- laid down in these rulings, this land must 
be held to be non-ancestral. Mr.. Zafrulla 
Khan relies strongly on Imam Din v. Ram 


.. . Rattan (8) in which a Division Bench of. 
this. Court held that property which is 


(2) 2 Ind. Oas. 949; 59 P. R. 1909; 88 P. L. R. 1909; 
94 P. W. R. 1909. aes 

G 68 Ind. Oas. 551; 8 Lah. 257; A. I.R. 1922 Lah. 

(4) 64 Ind. Oas. 428: 4 Lah. L. J. 31; 4U P.L. R. 
(Lah) 18: A. I. R. 1922 Lah. 65. ` ; - 

(5) 71 Ind. Cas. 581; A. I. R. 1923 Lah. 210. 

(6) 79 Ind. Cas. 107: A. I. R. 1925 Lah. 87. 


(7) 79 Ind. Oas. 170; A, I. R. 1925 Lah, 245., 
(8) 62 Ind.. Oas, 855. Te 
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-because the. owner acquired it 
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ancestral does not ceasé to beso morely 
not by ~- 
descent but. by. gift- from -a collateral, ,- 
where the reason of the gift was.the donee's 
connection with the common ancestor of 
himself andthe donor. The judgment as .. 
printed in the Indian Oases does not set out 
the history of the-*land in any great detail 
and it isnot possible to say definitely on. . 
what facts that decision was given. We 
sent for the High Court record relating ta . 
that cass and examined the judgments of - 
thetwo-lower ‘Courts, but nothing was . 
revealed which could give us an indication 
as tothe circumstances under which the 
gift had been made, except that itappeared 
that the donor in that case was sonless and 


‘the donee was his brother, who would have, 


in the ordinary course,. succeeded to the 
formeron his death. ` PÉ this wasso, the 
case was clearly one of -acceleration of 
succession and in those circumstances it - 
was rightly held that the gift would not 
alter.the character of the land- which would 
still continue to be . ancestral. The facts in 
the present case are, however, entirely 


different. 


J, therefore, hold that the learned trial 
Judge was correct in holding that the 
whole of the land in. Bharta Khurd was 
nen-ancestral to which the plaintiffs had a 
right to succeed in preference to the de- 
fendants. It may be mentioned that the 


` learned District Judge sought to base bis- 


decision on Maya Das v. Gurdit Singh (9) 
but. both Counsel are agreed that that - 


` ruling has not got any bearing whatever on 


the-point for determination in this case. I 
would, therefore, set aside the finding of 
the learned District Judge. relating to’ the 


` Bharta Khurd land and restore that of the 


learned Subordinate Judge. 
“As to the 55 kanals'of Rahon land, the .. 
learned. Subordinate Judge found ‘that one- 
fourth of it wa8 ancestraland three-fourths _.. 
non-ancestral. The learned District Judge 
has given no. finding on this point. Both 
Mr, Badri Das and Mr. Zafrulla Khan are 
agreed that this finding of the Subordinate 
Judge isin accord with the facts on the. 
record. - 

` Mr. Zafrulla Khan, however; argues that 
the plaintiffs are notentitled to be heard in -- 
second appeal in support of their claim ` 
relating to this land, as the learned District +- 
Judge has disallowed their claim ou a 


(9) 16 Ind, Cas, 855; 146 P.W, R. 1912; 167 P. L, R 
1912, ; 
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question of custem, and ‘#s no certificate 
has been filed with the memorandum of 
appeal, this Court is precluded from 
adjudicating upou it. It appears, however, 
from the pleadings of the parties and the 
issues framed, as well as from the evidence 
led at the trial that no question of custom 
was raised by either party that might have 
had any bearing on the claim relating to 
this land. The learned District Judge in 
rejecting this part ..of the. plaintiffs’ claim 
purported to follow. Partapt -v. Hazara 
Singh (1) from which ruling he inferred 
that the plaintiffs, who are the daughter's 


sons of Musammat Aziman, had no right to . 


contest the sale effected by her.. He also 


z 


. thought that the decree which the collaterals © 


had obtained in 1911- would enure . forthe 
benefit of those parsons only who havea 


right tosueunder Punjab Act, I of 1920, - 


and, therefore, the plaintiffs had no locus 
standi to sue. 


With regard to the. first of these grounds, 


I may say at once that neither party had. 


during the trial suggested that in the tribe 


to which the parties belong daughters or, 


their sons have no right to contest an 
alienation by the widow of the last male 
holder with regard to the property which 
she had got- from her husband. No evi- 
dence was led on the-pointnor any finding 
iven by the trial Judge. The learned 


istrict Judge was, therefore, not justified 


in importing it into the decision of the case. 
If the question bad been raised: at the 
roper stage and if a-decision on it had 
een necessary for the purposes of this case, 


`- {t would not have been difficult for the 


plaintiffs to prove that they had a locus 
standi to contest Musammat Aziman’s 
~ alienation. Itis only sufficient to point out 

- that -Partapi v, Hazara Singh (1) is no 
longer regarded as laying down arule.of 


general application. Subsequent decisions ` 


- of this Court, the most important of which 
are Gobinda v. Nandu (10) and Diyal Kaur 
v. Mahtab Kaur (11), have taken a contrary 

` view of the locus setandi of a“ female to con- 

‘test an alienation by another female. 


Farther, this question is of no importance | 
whatever in this litigation as the present’ 


is nota suit to. contest an alienation bya 
widow. It is a suit to succeed to the 
property of the last male holder, on the 
© p (10) 74 Tnd. Oai. 644; 5 Tah, 450; A:T R, 1922 Lah, 
(11) 14 Ind, Cas, 639; Lah, L J, 453, - 


_is involved, nor is the suit one 
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death of- his` widow, by persona who are 
agmittedly his next heirs and, therefore, 
to rule in Partapi’s case (1) has no bearing 
on it. ~ s os 

- Nor can-I'see the force of the argument 
based upon Punjab ActI of 1920, That 
Act-prescribes the period of limitatidn for 
suits by- a certain -class of collaterals 


‘to contest alienations of ancestral land. In 


the present casé no question of limitation 
to- contest 
an aliénation of ancestral land. There 
can be no doubt that the decree passed ir 


.191i setting aside the sale enured: for the 


benefit-of those persons, who were entitled 
to succeed at the time when succession 
opened out in 1921. The plaintiffs are ad- 
mittedly the heirs of Badar” Bakhsh qua 
his non-ancestral land and are entitled to 
succeed toit. — i 


For the aforesaid reasons the learned Dige 


trict Judge's finding cannot be` supported, 
As the decision proceeded on & point, which 
was neither raised in ‘the pleadings” nor 
put in issue and-a décision on ‘which was 
not really required for the decision of the 
case, it-was not necessary for the plaintiffs 
to file a certificate under s. 41 (1): (3) of 
the Punjab Ọourts Act-with their memo: 
randum of second appéal. I would, there- 


fore, overrule the objection raised by Mr, > 


Zafrulla Khan against” the. competency 
ofthe appeal. Mr. Zafrulla Khan has 
frankly conceded that he is unable.to sup- 
portthe plea raised by the defendants in 
their written statements that the com- 
promise. decree of 1911 barred the plaintiffs’ 
claim to this land. I have already held that- 
three-fourths of the land is ancestral. The 
plaintiffs. are, ‘therefore, entitled ` to 
succeed in their claim with regard to 
the three-fourths of 55 kanals of land in 
Rahon, Wan, 


For the foregoing reasons, I would aceept . 


this appeal,set aside the decree of the 
lower Appellate Court and restore that’ of 
the trial Court... As the plaintiffs have sube 


stantially succeeded they will get their costs. | 


in all Courts, 
- Agha Haidar, J.—I agree, |. 
“ASN. As 


Appeal accepted, 
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; LAHORE HIGH COURT. 
Seconp Oxvin AreraL No. 3110 oF 1927, 
: May 3, 1928, ° 
Present:—Mr. Justico Jai Lal, 
JAGIRI RAM—Puatatirr—APPELLANT 


versus 

* DAULAT KHAN—Dsrexpant— 

RESPONDENT. i 

Civil Procedure Code (Act V of 1908), O. XLVII, 
1.2, scope of—Review allowed on insufficient ground, 
whether open to appeal—Limitation Act (IX of 1908), 
8. 12—Appeal from decree passed on review—Time 
spent in obtaining copy of judgment before review, 
deduction of. 

“Order XLVII, r. 7, Civil Procedure Code, limits 
the grounds on which an order granting an appli- 
cation for review can be attacked on appeal, whe- 
ther in an appeal from the order granting the 
application for review or from the decree passed 
subsequent to such anorder. Therefore an Appellate 
Court is not competent to accept an appeal from 
the decree passed on review of judgment on the 
ground that no sufficient ground for review had been 
made out. [p. 47, col. 1.] 

Baroda Churn Ghose v, Gobind Proshad Tewary (1), 
followed. 

Chhajju Ram v, Neki (2), distinguished, 

Where an appeal is filed froma decree passed on 
review of a judgment, the time spent on obtaining 
copies of the decree and judgment passed on review 
as well as of the judgment passed before review 
may be deducted where the judgment passed on 
review is not complete without the original judgment 
which was reviewed. [ibid.] 4 

Second appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
dated the 15th August, 1927, reversing that 
ofthe Subordinate Judge, Fourth Class, 


Hoshiarpur, dated the 8th February, 1927. 


ear Khurshid Zaman, for theeAppel- 
ant. 
Mr. Shamair Chand, for the Respondent, 


SUDGMENT.—A suit for recovery of 
money and possession of property as a 
mortgagee was filed by the plaintiff, the 
appellant before me, against the respond- 
ent. It was first dismissed by the Subor- 


` dinate Judge on the ground that the same 


was barred by time. Thenan application 
for review of the-decree of the Subordinate 
Judge was filed in his Oourt~ by the 
plaintiff on the ground that his conclu- 
sionon the question of limitation was 
erroneous, inasmuch as he had failed to 
take into consideration an Article of the 
Indian Limitation Act, which applied tothe 


“case. The Subordinate Judge after notice 


tothe defendant held that his conclusion 
holding that the suit was barred by time, 
was erroneous and was madein ignorance 
of the provisions of the Article concerned, 
Hs consequently granted the application 
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for review and finally decreed the plaintiff's 
suit. Against this decree the defendant 
filed an appeal in the Court of the 
Additional District Judge of Hoshiarpur. 

A preliminary objection was taken be- 
fore the lower Appellate Court by the 
plaintiff that tke appeal was barred by 
time. This objection was overruled by 
him and the appeal accepted on the ground 
that the Subordinate Judge had granted 
the application for review ih contraven- 
tion of the provisions of O. XLVII, r. l which 
prescribes the groupdson which an applica» 
tion to review a judgment can be enter- 
tained. He further held that the decree 
passed on review by the Subordinate 
Judge under such circumstances was null 
andvoid and, accepting the appeal, set 
aside that decree, This is an appeal by 
the plaintiff from the decree of the Addi- 
tional District Judge. The first- point 
raised is that the appeal before the Addi- 
tional District Judge was barred by. time, 
Iam unable to agree with this contention, 
What happened is this, The defendant 
firat obtained copies of the judgment ‘and 
decree passed againat him on review by 
the Subordinate Judge. He then applied 
for a copy ofthe original judgment of the 
Subordinate Judge. It was conceded bes 
fore the lower Appellate Court that the 
defendant was entitled to deduct the time 
spent by him in obtaining the copy of the 
judgment and the decree passed after 
the application for review had been grant- 
ed. But it was contended that he was not 
entitled to deduct the time spentin 
obtaining thecopy of the original judg- 
ment which was reviewed. The Additional 
District Judge did not givs effect to this 
contention and held that the defendant 
was entitled to deduct the period spent 
by himin obtaining both sets of copies, 
In my opinion the learned Judge below was 
correct in this conclusion, 

The appellant's Couneel before me hag 
cited - some authorities which lay down 
that an appellant to this Oourt is not 
entitled to deduct the time spent in 
obtaining copies of the judgment of the 
trial Court ina second appeal, but only 
the period spent in obtaining copies of the 
judgmentand decree appealed against, 
that is, the judgment and decree of the 
lower Appellate Oourt. This view is based 
on the provisions of 8. 12 of the Indian 
Limitation Act, which expressly provides 
thatin calculating the time for appeal 


1491, 01098 o o o 


- the appellant is entitled to deduct the 
time spent in obtaining eopies of the 
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AT 


‘an appeal from the order granting the 


applicatioa or in any appeal from ths 


‘judgment and decree appealed against. $final decree or order passed or made in the 


_Ithas consequently been held that the 
Court isnot entitled to extend the opera- 
tion of that section, though by a rule made 

“by this Court itis necessary to file a copy 


of.the judgmentof the trial Oourt. The’ 


i spa case, however, is quite different. 
"Here the two sets of judgments, ` that is, 

_ the one passed before the application for 
_Teview andthe second passed after the 
application for review had been granted 
‘are really one judgment. The second 
. judgment does not -give all the facts of 
the case. They are given in the first 
udgment and the second judgment merely 

. is supplementary tothe first inasmuch as 


it modifies a portion thereof. In the second. 
judgment refererfce is expressly made to 


- the first judgment. to the effect that full 


suit. 

` The respondent’s Counsel says that this 
rule is an enabling rule and is not intended 
to confine the appellant to the grounds 
mentioned therein, because he contends 
the word ‘only’ doesnot appear in that 
tule, But,in my opinion, that rule read 
as a whole does limit the appellant to the 
grounds mentioned thereia and the object 
of the rule isto confine an appellant. to 
-the grounds mentioned therein, otlierwise 
the rule hasno meaning, This .view finds 
support from Baroda Churn Ghose v, 
Gobind Proshad Tewary (1) and Chhajju 
Ram v. Neki (2) relied upon by the re-s 
spondent’s Counsel, has no bearing on this . 
case, because that case relates toan 


‘appeal heard by their Lordships of the 


` facts are discussed therein. In my opinion, < 


w 


_ therefore, it was necessary in this case for- 
“the appellant tò file the copies of both- 
_ the judgments as these two really are one- 
judgment from which an appeal is made. - 


` barred by time. . 4 


I, however, consider that the next .con- 
. tention of the appellant’s . Counsel has’ 
force. Itis that the 
- Judge was not competent to accept the- 
' appeal from the decree passed on review 
- of judgment on the ground that no 
-' sufficient ground for review had been 
. -made ut as O. XLVII, r. 7 of the. 
Civil Procedure Code limits the grounds- 
- onwhich an order granting an application 
` for review can be attacked on appeal, 
; whether in an appeal fram the order 
granting the application for review or 
` from the decree passede subsequent to’ 
-- puch an order. Under that rule an order. 
_ of the Court granting an application for re- 
. -view may be objected to on the ground that 

the application was:— cae 
(a) in contravention of the provisions of: 
aa ie Rah SY 
(ë) after the éxpitation of the period, of 
limitation prescribed therefor and without - 

- sufficient cause. 

‘The, same rule further’ provides that 
guch objection may be taken at once by 
r . 5 


(bjiin contravention of the provisions of 


hold, therefore, that there is no force in ~~ 

` the first ground of appeal that the appeal in © 

’ the Additional District Judge's Court was - 
s ©- - District Judge was not 


Additional District - 


Privy Council against a decree passed on 
review of judgment,- and though they 
entertained grounds attacking the order 
granting the application for review, which 
were-not confined to O. XLYII, r. 7, but 
their Lordships were- not in any way. con- 
trolled-by the provisions of that rule. My 
conclusion, therefore, is that the Additional 

£ entitled to set 
aside the decree of the Subordinate Judge 


- passed on review merely on the ground 


that the same wasa nullity asthe applica- 


tion for review could not be granted u 
O, XLVII, r. 1. f epee 


The. grounds mentioned in i 2 and 4 


-ofO. XLVII on which an appeal can be 


entertained are, wherea Judge other than 
the one who passed the original decree 
grants the application for review thereof 
or where notice has not been given to the 
opposite party or where application -has 
been granted on the ground of discovery of 
new matter or evidence under certain cir- 
cumstances mentioned in r. 4, None of 
chiesa apply to the present case. DERE 

, therefore, accept this appeal ide - 
the decree of the District Indes pores 
mand.the case to him with direction '.to 
hear the appeal from the decree - passed by 
the Subordinate Judge on its merits; - The 


oa 9. 984; 11 Ind. Dec. (N. s.) 653, © | 
: < Cas. 566; 3 Lah. 127; 30 M, L, T; 295:9 
0. W, N. 697; 41 P. Li R. 1922: 3 P. L. T. 435; ren 
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Court-feeon the memorandum of appeal 
shall be refunded to the appellant. The 
„other costs will abide the result. ° 

R. L. Case remanded.’ 


` mere declaration does not lie, 


LAHORE HIGH COURT. 
First Orvin APPEAL No. 1804 oF 1924.- 
June 13, 1928. 

* . Present :—Sir Shadi Lal, Kr, — 
QOhief Justice, and Mr. Justice Dalip Singh. 
OHARAN DAS—PualnTIFF—APPELLANT . 
versus - . 
Musammat JAMNA DEVI AND oTHERS 
- —DEFENDANTS— RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42—Suit for 
declaration that Will is null and void after testator's 
death—Consequential relief, form of, 

After the death of.a testator a suit for a mere 
declaration that a Will is null and void.is not 
` competent, It must contain a prayer for conse- 
quential relief. But where the plaintiff is not entitled 
to immediate possession of the property covered by 
the Will, the consequential relief need not be one 
for ‘possession of property but may be one for 
cancellation: of the Will. 

Hukam Singh v. Gyan Devt (1), referred to. < 

First appeal from a decres oi the 
Senior Subordinate . Judge, Jullundur, 
` dated the Ist April, 1924, 

Messrs, Fakir Chand and Chandra Gupta, 
for the Appellant, 

Messrs. Gobind Ram Khanna and V. R, 
Sethi, for the Respondents. . 


JUDGMENT. 
Shadi Lal, C. J.—On the 9th of April, 
. 1917, one Ohuni Lal made a Will by which 
he devised, inter alia, a house and a shop 
to his wife, Musammat Jamna Devi, for 
her maintenance, and directed that after her. 
death the property should be inherited by 
his three grandsons Daulat Ram, Rakha 
Ram andi Charn Das., On the 12th of 
April, 1917, Ohuni Lal made another Will 
by which he conferred on his wife the power- 
. of alienating the property, 

It appears after the death of Ohuni Lal, 
Musammat Jamna Devi, in exercise of the 
authority vested in her by the Will, made 
a gift of the shop and one-half of the 
house to her son Gondi Ram, and‘that the 
latter in his turn sold the shop to Hari- 


Singh. 

On the 9th of February, 1923, the plaint- 
if Charn Das brought the present action 
impeaching the gift as well as the sale; and 
asked for a declaration ‘thal “the Will 
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dated the 12th of April, 1917, is ineffectual 
and nulland void,” because’ the testator 


` had no power to make analienation of the 


property belonging to the joint family con- 
sisting of himself and his three grandsons. 
Now, the learned Subordinate Judge holds 
that the plaintiffeis entitled to ask for pos- 
session of the propertyand that a suit for a - 
He accord- 
ingly directed the plaintiff to amend the 
plaint and to convert the suit into one for 
possession, and upon the latter refusing to 
comply with that dixection, the learned 
Judge has dismissed the suit, 
It is true, that, upon the aliegation that 
the testator was not authorised to alienate 
the immoveable property belonging to the 
Hindu co-parcenary, the plaintiff would be 
entitled to claim possession of the property, 
but he does not wish to impeach the Will 
ofthe 9thof April, 1917, by which Musam- 
mat Jamna Deyi was given the right to hold 
the property for her lifetime, and no Court 
can compel a plaintiff to impeach a transac 
tion if he does not wish to do so, Tha 
plaintif impeaches only the latter Will 
which authorised the devisee to alienate the 
property, anditis clear that, as long as 
Musammat Jamna Devi is living, he is not 
entitled to recover possession of the propera 
ty. Thetrial Judge was not, therefore, 
justified in holding that the plaintiff 
should sue for possession of the property: 
It is, however, common ground that the 
testator died in May, 1917, and the Will 
challenged by the plaintiff has lost its am- 
bulatory character and has become opera- 
tive. Heis, therefore, bound to ask for cone 
sequential relief inthe shape of the can» 
cellation of the Will and he must pay Court- 
fee on that. relief. The present case-ig 
a to Hukam Singh v, Gyan Devi 
1). : 
I would accerdingly accept the appeal 
and remit the case to the trial Judge for re- 
decision with the direction that he should 
afford the plaintiffa reasonable opportuna 
ity of amending the plaint and re-valuing 
his relief. I leave the parties to bear their 
own costs in this Court. : 
Dalip Singh, J.—I agree. 
L Appeal allowed, 


R L. p 
- (1) 36 Ind. Cas, 95; 87 P, R, 1916; 127 P, W, R, 1916; 
31 P. L. R, 1917, 
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"LAHORE HIGH COURT. 
: Osim inal. Arpsau-No. 677 oF 1926. 
“ June 22, 1927. awan + 
_ Present: —Mr. Justice Addison and 
Mr,.Justice Johnstone. = 
/EMPEROR— Agpattayt i 
z- +, VETSUS 
“PURAN SINON Aneh Rikra ni. 
“Arms Act (XI of 1878), 6 8, 19 (f)—Long. lathi with 
aze-like blade, whether ‘arm’, 
Held; that an instrument which consisted -of two 
separate ‘pieces, namely, a lathi 6'3” long, atone end 


of which there was a hollow screw, and an axe-like 
blade 5” by 44” which hada .screw. to- -allow of; its 


-being fixed into tho long láthi was an ‘arm’ within s 


the meaning of the Arms Act. 
- Gahna.v, Emperor (1), Emperor v. Santa ` Singh (2) 
and Emperor v. Ralla Singh (3), referred to. ` 

-. Oriminal. appealfrom an order of the, Ses- 
sions J: udge, Ludhiana, dated the 12th: April, 
1925, reversing that of the Magistrate, First 
Olass, Ludhiana, dated the 3Uth-March, 1926. 

The Government Advocate, -for the. Ape 
pellant. . 

Mr. H, Rustomji, for.the- Respondent, 

oo JUDGMENT. .: 

“Addison. J.—The respondent was ‘tried 
‘under s, 19 (f). of the. Indian | Arms:Act-for 
beingi in possession of an “arm” and was. con- 
victed Of that offence on the-80th of March, 
1926, when he was ‘sentenced tothree months 
rigorous- imprisonment. His. appeal was 
accepted.on the 12th April, 1926, by-the 
learned Sessions Judge on the. ground that 
the blade of the weapon was,an ordinary 
axe-blade and that,- therefore, it: could: not 
be. said to be an. “arm”. Against his 
Boquittal by the Bessions J. udge, the ‘Crown 
~ has appealed, `- - 

The respondent. was an. absconder. in a 
dacoity. ease. ‘The Police.received- informa- 
tion that he -was living witha relative in a 
particular village. They raided. the. house 
Bbout. 3 a. m, on the lst October, 1925, and 
arrested the respondent.whephe was lying 
asleep onabed, Afterthe arrest the. house 
was closed. It was searched in the morning 
after daylight, During the search, conceal- 
ed in the bed on which the respondent had 
been sleeping were . found a long lathi and 


` -BO axe-like blade, detached from each other, 


There is ample: evidencé to this effect and 
the only ‘question’ is whether . these two 
articles when combined together, ‘constitute 
gn “arm.” © 

The instrument. in question consists of 
twò separate pieces, namely, a lathi 6’ 3” 
long, at one end of: which is a hollow 
‘porew, and the. nge: ‘like blade, 9" by "e 


$ i 
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tia 
<This. blade has a scřew.to'allow ot ‘its being 
ed into ‘the long. lathi. No instrument 
e. that is. ever used for domestic or 
Seal purposes.’ The handle is too 
‘long and the screw ‘would soon become 
useless if the ‘intsrument was much used, 
On the other hand, it is an admirable weapon 
for offénce and: "defence, . ‘while it admits of 
being successfully concealed by hiding the 


axe-like head on the. person and carrying’ ` ` 


the handle as a lathi: .. The learned Sessions 
Judge was cleatly wrong in holding that 
because the head was like an ordinary axe~ 
head, it was not an “arm.” In the first placè 
it was not an ordinary axe head because of 
the screw. Inthe second place the length 
of the -handle renders the instrument - 
uselss for domestic purposes. Further, his 
decision goes in the face of numerous deci- 
sions of this Court. -In Gahna v. Hmperor(1) 
where there- was. a handle4” long and an - 
axe-like blade ‘capable. of being fixed to the 
handle bya ring, it was held that this ‘did 
not differ from a 'chhavi and- that it was an 
“arm” .within the ‘meaning of the Arms 
Act. In Emperor v. Santa -Singh (2) it wad 
held that “where the sircumstances of a 
case show thata weapon or instrument is 
carried or possessed for | the-purpose-of 
‘offence: or defence and not as‘an article of 
domestic. or. agricultural utility -there is no 
reason -why: such: weapon. or instrument 
should not. be held to fall within the category 
‘of ‘arms”.” and further that, “it was: not 
necessary..to decide whether -the ' weapon 
was a chhavi-or-a--gandasi, it being im- 
material what ‘the name, ‘shape or size ‘of 
an instrument is, but material to.determiné 
‘the use for which it is-carried. or- posred. a 
The same' conclusion: was- arrived ‘at 
‘Emperor v. 'Ralla Singh’ (3), 

In these circumstances I-would accept the 
appeal and, setting aside thé order of 
acquittal passed by the learned’ Ses- 
sions Judge, convict the respondent oftan 
a under “s. 19 f). of Act XI of 

The respondent ` was about half.a month. in 
Jail before “he was acquitted: by the Ses- 
-sions J udge. ~ He has been out of Jail sinca 
‘April-1926.> The sentence passed upon -him 
“by the Magistrate was by no means ‘exces 
sive, but owing to the fact that: he has been 


: (24 Ind. Cas. 594; 3 P; L Re 1914; VP, W, ft 
19 4 Or.; 15 Or., ae 

(2) 16 P. R. 190 
- PO 49 Ind, as, 48 sa, h ine Oi; 20 Or, e i 


7. 


$ü 
for so long out of Jail I donot think that he 
Should be sent back to Jail. At the same 


time, as half a month’s imprisonmentris- 


obviously much too light a sentence, I 
‘would sentence ‘him now to pay a fine of 
Rs.. 100 and in default of its payment to 
undetgo two months’ rigorous imprison- 
ment. The respondent will either pay 
the fine or surrender to his bail-bond before 
the District Magistrate. 

Johnstone, J.—I agree.. 

ANA ` Appealaccepted, 


EAT Sea 


SIND JUDICIAL COMMIS. 
` SIONER’S COURT. 
ORIGINAL ORIMINAL Sessions Casu No. 35 
or 1927, 
"February 16, 1928, 
> Present :-—Mr, Percival, A. J. 0. 
` EMPEROR-— APPELLANT 
i versus | i 
E. 0. D. WHEELER—Accuszp, 

Evidence Act (I of 1872), e. “21—English Criminal 
Evidence Act 1898, (61 & 62 Vict. c. 86), 3. 1I—Extra~ 
dition proceedings in England—Ezxamination of 
accused person on oath—Admissibility of evidence at 
trial held in British India. 

Evidence given on oath by an accused person in 
London during’ extradition proceedings containing 
an admission by. the said accused person is admis- 
sible in evidence against the said accused person, at 
his trial in British India, under s. 21 of the Evidence 


Aot, re Rudolph Stallman (1), Emperor y. Banarsi (2), 
Akhoy Kumar Mukerjee v. Emperor (8) and Emperor 
vy, Nani Gopal Gupta (4), referred to. — - . 
` Ruling ‘on the admissibility of evidence 
during the course of a Gessions Trial, `` 
` Mr. T.G. Elphinston, Public Prosecutor, 
for the Orown. 
Mr. Osborne, for the Accused, 
ORDER. —In this case accused No. 6 
“Whéeler, as an accused in the Extradition 
proceedings in London, which led to hig 
being sent here for trial, gave evidence on 
his own behalf. When the -Public Prosecut- 
or proposed to put in that evidence as 
evidence here, -the learned Counsel for 
accused No. 6 stated that he did not object 
‘to its going in. That evidence was accord- 
ingly exhibited and read out tothe ‘Jury. 
~ On the following day the learned Counsel 
` for accused No. 6 stated that he-had not 
previously seen the evidenoe; and that on 
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‘Kumar Mukerjee v. Emperor (3) 
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hastily lookingethrough it in Court, he had 
not seen the evidence recorded after the 
first part of that ‘evidence; and that on 
going through it at his leisure, he wished 
to take objection to the part of the evi- 
dencejwhich was given under cross-examina- 
tion. He also contended thatthe accused 
is not bound by a statement made by the. 
learned Counsel himself on the spur of 


‘the moment ; and that itis for the Oourt 
to decide whether in fact euch evidence is 


legally admissible against the accused or 
not 


“On behalf of the Crown it is contended 


that :— , 
k The evidence is admissible in evidence 
an i 

II. It is too late io reject evidence which 
has already been exhibited and read to the 


Jury, 


I think on consideration that it is desir 
able to examine the question of the admissi- 
bility of the evidence, apart from the fact 
that the evidence has already been placed 
on the record; because it would still be 
open to the Oourt while addressing to Jury, 
to ask the Jury to disregard the evidence in 
question on the ground that it was admit- 
ted by some oversight or mistake, : 

Asto the admissibility of the evidence 
there the learned Public Proseeutor relies 
ons. 21 of the Evidence Act and s. 1 of the 
English Oriminal Evidence Act, 1898, and 
on certain cases, namely, In re Rudolph 
Stallman (1), Emperor v. Banarsi (2), Akhoy 
and Em- 
peror v, Noni Gopal Gupta (4). 

On behalf of the accused No. 6 the main 
contention is that, as an accused person 
cannot be examined on oath and cross-ex« 


‘amined in India, his evidence given under 


cross-examiaation in England as an aceueed 
person in connection with the same offence 
cannot be admitted in evidence here, 

A reference; however, tos. 17 and s., 21 
of tha Evidence Act shows that the word- 


‘ing isvery wide. The evidence in question 


is an admissicn by an accused person ard 
is, therefore, prima facie admissible in evi- 
dence under s, 2]; and it is, therefore, for 
the accused to show why it should not ke 


(1) 12 Ind. Cas. 273; 15 O. W. N, 1058 at p, 1064; 14 


“O. L. 3. 375; 39 O. 164; 12 Cr. L, J. 


(2) 77 Ind. Cas. 829; 46 A. 254; 22 A, L. J. 144; 25 Ce, 


`L. J. 477; A. IR. 1924 All, 381; L. R. 5 A. 73 Cr. 


(3) 45 Ind. Cas. 989; 45 C. 720 at p. 725; 27 O, L.J, 
91; 22 O. W. N, 405; 19 Cr. L. J. 663, | 

(4) 10 Ind. Oas. 582; 38 O, 559 at p, 588; 15 0, W, N, 
apa; P Or, Lu J. 286, : 


‘ 


4 


112 I. 0, 1928 ; 
So admitted. In regard to confessions 


. (which are a form of admission) to Police ° 
Officers, and in certain other cases, such 


admissions are specifically excluded by the 
Evidence Act, and, therefore, in respect of 
them, the general provisions of s. 21 are 
superseded; but there is no such special 
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_ provision superseding s, 21 in this case. 


The eases cited by the learned Public 
Prosecutor do not refer tothe exact point new 
under consideration. The case reported as 
Inre Rudolph Stallman (1), however, shows 


_ that the evidence ‘recorded in the Extradi- 


tion proceedings is admissible; and, there- 
fore, it is for the defence to show affirma- 
tively whya particular admission included. 
in evidence which is legally admissible 
here should be excluded, . It may be noted 
that no particular formality under the 
Indian Law is required to enable an admis- 
sion by an accused person to go in as an 
admission; forinstance in this very case a 
latter by accused No, 6- has- been put in by 
the prosecution, Í 

If it is contended that evidence on oath 
by an accused person cannot be used against 
him in connection whith the same offence, 
there are plenty-of cases to show that that 
can be done, for instance, Akhoy Kumar 
Mukarjee v. Emperor (3), cited above, It is 
there laid down that “a previous deposi- 
tion- is- admissible against the witness on 
his subsequent trial, unless he has brought 
himself within the protection of the proviso 
to s. 132 ofthe Evidence Act” (this ex- 
ception has not been contended in this case), 
If, therefore, A gives evidence against B 


- in connection with an offence :committed . 


by A and B together, that admission of A 
can be used against A himeelfif he is put 
on his trial. There is, therefore, no inher- 
ent reason why an admission given in 
evidence by an accused person should not 
be used against him in respect of the 
same offence. The only difference between 
the two cases is that in that case A has 
given evidence against; B. In thiscase A 
has given evidence on his own behalfin 
certain judicial proceedings connected with 
his own case. 

I have already held that the evidence 
of Anstey in the Extradition proceedings 
cannot be used against the present accused 
No, 6, Butin respect of Anstey certain 
other sections are to be considered, namely, 
s, 33 and to some extent s. 300% the Evi- 


dence Act. Here s. 2lof the Evidence Act 


applies; and the provisions of that *sectien- 


bi 


are not superseded by any other section 
applicable in this case. I hold, therefore, . 
that the evidence in question, which has 
already been exhibited and ready to the 
Jury, is admissible in evidence in this case 
as against accused No, 6 only. . 

P. B, A, Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. : 
ORIMINAL APPEAL No. 129 of 1928. 

July 16, 1928. . 
Present:—Mr., Findlay, J. O. 
RAMADHIN BRAHMIN—<Aococussp 

ages —APPELLANT 
s versus 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), 8. 14?—Rioting— 
Prosecution of members of crowd—Matters to bė 
proved—Police Officers deposing to identification of 
acoused—Evidence, whether inadmtesible—Criminal 
Procedure Code (Act V of 1898), 8. 162, applicability 


of. 

: “In a charge for rioting in the case ofa confused 
riot all that the prosecution needs to establish: is 
that the accused were voluntarily members: of the. 
crowd of rioters who committed the offence alleged. 
p. 52, col. 1.) à 

The Appellate Court will interfere with the. . 
verdict ofa Jury, when such verdict is obviously 


m 


` perverse or manifestly wrong or unreasonable. [p. 52, 


i 
eee v. Kankaya (1), followed. 

Evidence of Police Officers who depose to 
certain of the accused having -been identified by 
some prosecution witnesses in an identification 
parade is not inadmissible as coming under s. 162 of 
the Oriminal Procedure Oode, as these witnesses ara 
not deposing to a statement’ made to the Police but to 
an actual fact or circumstance seen and observed by: 
them. [p. 53, col. 1.] ; 

Appeal against an order of the Sessions. 
Judge, Nagpur, dated the 20th March, 1928, 
in Sessions Trial No. 21 of 1927. ar 

Mr, M. V. Abhankar, for the Appellant. 

Mr. G. P. Dick, for the ‘Respondent, 

JUDGMENT.—Theisppellant, Rama. 
dhin, together with his: co-appellants 
Bachhoo Singh, Bhika, Ramprashad, Ram- 
chandra, Dharma, Dewaji and Rama 
(Criminal Appeals _Nos.- 130, 131, 132, 
133, 134, 135 and 136 of 1928), whose ap- 
peals are also disposed of ia this judgment,. 
has been convicted by the Sessions Judge, 
Nagpur, ofean offence under 6, 302. read 
with s. 149 of the Indian Penal Cado, and 


b 
_Səntəenced. to transportation for life. At 
the same trial,.the eight appellants were 
also tried with the.aid of a ‘Jury, under: 
provisions of s. 269 (3) of the Criminal 
Procedure Oode. for an offence under s. 436, 
read with s: 149 of the Indian Penal Code, 
As: ‘regards: the latter offence, the Jury 
«returned a. unanimous verdict of not guilty 
and the Sessions Judge disagreeing with 
this verdict, has referred the case under 
8. 307 of the Oriminal Procedure Oode to 
this Oourt, In this judgment, therefore, 
I dispose of the criminal appeals stated 
as well as of the above reference, 


` The present offence is alleged to have 
occurred onthe 5th day of September last 
in the course of the communal rioting 
between Hindus and Muhammadans, which 
was, at the time, rifein Nagpur. In the 
particular riot: with which I am concerned, no. 
less than five Muhammadans, -Budhu, Piru, 
Zahed Ali, Fateh Khan and Pir Khan met 
with their death, while others were seriously ` 
‘injured. A‘house, to be-referred ‘to _here-. 
. after; was also‘set on fire, and the cireum- 
- stances òf the cabe arè admittedly such that; 
if the present appellants are guilty or 
innocent of the offence under s, 436, Indian 
Penal Code, they are. equally.guilty or in- 
nocent of the. offence under s. 302, 
fead in each case as. already stated 
-with s, 149 of the Indian Penal -Code. - 

In a confused riot of the. kind Iam con-- 
‘erned with here, all that the prosecution. 
desires: or needs. to establish is that the 
@ppellants were voluntarily. members of 
the crowd of rioters who committed the 
Offence alleged.. In - dealing, therefore, 
with the’ .evidence -in this case, I have--to- 
Consider it, both as ‘regards: the appeals: 
and the reference, on the‘principles which, 
1 have’ ddverted to in Emperor v. Kankaya 
.(1), viz, that this Court will only interfere: 
with a verdict of a Jury when such verdict 
is obviously perverse or manifestly wrong. 
or unreasonable, and itis from this point. 
of view. ‘that I propose examining : the 
evidence:in the present. case. The cage, 
although “a voluminous one, is, from ‘the 
point of:view stated comparatively simple; 


the one vital question in the case be-: 


ing amere one of fact.as to whether the. 
evidence of certain of the prosecution 
witnesses, who profess to have seen the 
various, appellants. amongst the crowd, 


(1). B5 Ind, Oas: 300; -22 N; L,” R, 42; eA. I R. 1926 
Kag, 308; 27 Or,L, J, 773, | A 
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should be accepted; or the evidence of th®. 
*defence witnesses, who depose in each case 
to alibi on the part of the appellants 
should, on the contrary, be preferred. - . 
Before, however, entering on an examina- 
-tion of the evidence, I desire to dispose of 
Certain. law points Which have been raised 
on behalf of the appellants, One of the 
Counsel, who appeared on: behalf of the 
appeliant Dharma, raised what appears to 
me tobea somewhat unsubstantial ques- 
tion of law. As is obvious from the Ses- 
sions Judge's judgment “and his order on 
the reference, when read together, the 
Sessions Judge ' was of opinion that the, 
opinion of the Assessors and Jurors as to: 
the innocence of the appellants was a 
perverse one. It must banoted inthis 
connection that. all’ the ‘five Jurors and 
Assessors were: Hindus. The Sessions 
Judge has given his reasons forhis view 
in this connection. in -para, 18 of the. 
judgment, Whether. that view. is- correct 
‘or not is not a question I -am concerned 
with at the moment,- The argument offered . 
in this. connection has. been a somewhat 
novelone,. It is that, asthe Sessions Judge 
holds the Jurors’. verdict and. Assessors’ 
Opinion to be a perverse one, there was. 
no properly constituted Court for the 
trial of the case in-question. I am wholly 
unable to accept this contention, for which 
I know of no sound basis, either in law 
or even in common sense,. Very obviously 


‘the fact of whether a Jury is going to return. 


& perverse. verdict cannot, in the normal. 
case, appear until the verdict hasbeen 
given and, even if an individual Juror 
or Assessor is, at the inception of the trial, 
prejudiced in a communal case . like the, 
present because of the fact that persons 
belonging to hfs own community are being 
tried for.an offence- against members of a 
rival communitf, the Court, can, in the, 
normal.case, have no’ means of. finding this 
out,until-his.verdict.or opinion, .as, the. ceee 
may. -be,:-is given‘ in, the. matter.. I have, 
referred-to an. unofficially. reported case, ap: 
parently-a Madras. one,. in-which it was laid- 
down that where, in the course ofa trial,’ 
it. is found.-that..one of the. Assessors is 
interested, and. is so unfit to sit, the-duty, 
of the Court is to refer the case to the High. - 
Court to set aside the order appointing the 
incompetent Assessor and all subsequent 


' proceedings ih. the trial, Even if this case 


could be accepted as laying down a correct, 
_expositien of the law, ib is obvious, on the. 


so z aa, 
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fase of it, that it has ite-application to the: 
circumstances of the present case, and, as e 
a matter of. fact, another. Counsel, who 

appeared: for the same appellant (Dharma) 

admitted in his reply.that the Court, as con- 

stituted, was a proper one, -I see no reason, 

therefore, to devote further time to this con- 

tention. which seems to me to haye no 

sound basis, either in law or in reason. 

=" The second question of law, which has 

been .raisedin -this case,is that the .state- 

ments of witnesses like Harvey. (P. W. 

No. 17), Mr. -Deoskar, P; W. -No. 22 

and other officers, who give evidence 

with regard to the identification ‘parades 

which were held in this case. and who. 

depose to certain of the appellants having 

been identified by the relevant prosecu-. 

tion witnesses, are inadmissible having re- 

gard to the provisions of s.. 162 of the. 


Criminal Procedure. Code; I am wholly: . 


unable to accept this proposition, in -sup-, 
port of which -a single decision of the 


Rangoon. High Court Full Bench report- - 


,ed in an unofficial publication has been; 
quoted. The ` witnesses, who depose to: 
certain of the appellants having been 
identified by certain of the ‘prosecution. 
witnesses, are not, in my opinion, deposing. 
to a statement made-tothe Police. They 
are, on the contrary, deposing to an actual 
fact or circumstance. seen and observed. 
by:themselves. This type of evidence is, 
after all, only of a corroborative nature,. 
the essential witnesses to the identification’ 
being the prosacution ones who identified 
certain of the appellants; but, even so, 
the evidence of witnesses like Mr.-Harvey - 
and others does not relate to any state-. 
ment made to the Police butis a simple 
exposition of a fact or. circumstance wit-- 
nessed by themselves. This contention, 
therefore, seems. to me to be. entirely 
without basis, and I havee been . unable: 
to see that the decision. quoted in sup- 
port of it, in any way, affords justification” 
therefor. = =. cae i 

_I now turn, to the facts of the. present 
case ; for the purposes of this judgment, . 
it is unnecessary, to repeat, in great de-. 
tail, the story of this lamentable riot in 
which, the “majority party showed not. 
only appalling savagery but, at the same - 
time, also . despicable cowardice. _ Five. 
Muhammadans were killed, in the riot,,- 
viz.,, Budhu, his brother Piru, his nephew - 
Zahed Ali, one Ragehkhan and his nephew . 
Pir Khan. Husaini; anothernephéw of Budhu. 


< RAMADHIN BRAHMIN V, WMBEbOR, > j 
“was. severely. injured, and three other 


men, Shaikh ‘Kallan, Jafar Khan and 
Jawahar Khan, also were wounded, Budhu 
lived-in.a hut made of tattas’ with à 
corrugated: iron: -roof in, the Imambada 
Mohalla of Nagpur, cf. the map (P-33) _ 
Fateh Khan -lived in a hut a short 
distance away from-Budhu. All the ap- o 
pellants lived in the neighbourhood,’ their 
houseg being shown in the map.. There 
had been trouble-in Nagpur on the pre- 
vious day (4th September, 1927), and, on 
the ‘morning of Monday the 5th Septem- 
ber,- a crowd of Hindus came to the housa 
of Budhu and enquired’ whether Fateh 
Khan and Pir Khan were inside. I am 
not directly concerned: with the anxiety 
of the Hindus to -come in touch with 
Fateh Khan in particular, but there are 
indications on record that this man had 
incurred the special dislike of the Hindus. 
at the time and that enquiries had been 
made- for him, even on the previoug 
evening.. Fateh Khan and Pir Khan were, 
as a. matter of fact, concealed in the 
house of. Budhu from the previous even- 
ing. On the first visit of the crowd on 
the Monday morning, Budhu came out 
on. being called; he denied that Fateh 


Khan and Pir Khan were in his house’ | 


the crowd started to. beat Budhu and. 
he took shelter inside again.. There werg 
six Muhammadan men inside the house 
and it would appear that they made 4. 
courageous sally out; armed with what’ 
was described as “iron swords,” but were, 
somé speciés of iron bands or the like, and. 


drove the Hindus back twice. - The crowd,’ `` 


however, once more came up in great’ 
numbers ; 
must have been at least 500. Kerosene 
oil was deliberately thrown on the tattag: 
and the house set on fire, and all the six- 
male inmates ‘some of. whom had received’ 
severe burns in the meantime were forced 

by the fire to fly“outside; they were at 


- once set upon and killed’ with the ex- 


ception of Husaini who was left: lying, 
unconscious and presumably was consider- ' 
ed to be dead, or as good as dead. Shaikh: 
Kallan, who was also in the house, bolted | 
for the Imambada but was pursued by 
some of the mob and beaten there. In 
the Imambada there was also one Jafar 
Khan and hé was, similarly assaulted, 
Budhu's wife Jubedunnisaand his daughter 
Habiban as, well as Fateh Khan's wife 
Maktimbi ` Std: ‘his ~ adopted: - daughte; - 


4 


the estimates vary “but there’ - 


i 


Munirbi then -went to the Imambada for 


-ghelter, while Musammat Kallo, the mother 


-pf Budhu, remained near the house, where 


the dead bodies were lying, and was found 
witting thera in the evening by Punia 
‘Kotwar (P. W. No. 2) who made the first 
report df the offence. That the crowd, as 


-a whole, was bent on murder and arson 


and succeeded in their object has not 
been denied by the defence; nor can it 
be denied that these unfortunate Muham- 
madans were done to death under atro- 
cious | circumstances of savagery, purely 
ag a result of communal hatred, If the 
present appellantsare proved to have been 
voluntary members of the attacking crowd, 
then their guilt as regards both offences 
js established; if, on the other hand, the 
evidence leaves the fact of their having 
been such members of the erowd in doubt, 
then they are entitled to be acquitted. 
Before proceeding to examine the evi- 
dence, I desire to make certain general 
observations.. Although there can be no 
diminution of the standard of proof re- 
quired in a case of serious offence, like 
the one I am concerned with here, it is 
pertinent to observe that, as regards the 
prosecution evidence, considerable allowance 
must necessarily be made in the case, 
particularly of the Muhammadan women 
witnesses who saw their nearest and dearest, 
done to death in the way they were. Their 
state of mental egony and confusion must 
have been very pronounced indeed, and, in 
the case of all the witnesses, it ia no doubt 
true that absolute exactitude of detail cannot 
be expected from them in their secount of a 
confused and prolonged riot such as I am 


_ eoncerned with in this case. 


As regards the defence, I feel that I 
am also bound to make one observation. 
Tt is obvious that this case has been most 
strenuously defended and the prosecution 
witnesses have been subjected to an ex- 
traordinarily meticulous cross-examination, 


. in which they have been eonfronted with 


their previous statements and cross-examin- 
ed at great length on even petty points 
of detail i 

As regards the alibi evidence of the ap- 
pellants, T consider it my duty to make one 


general observation. Neitherin their ex-- 


amination before the Committing Magis- 
trate, nor in that in the Sessions Court, 
did the appellants dicclore what their 
exact defence was to be. It was only when 


they entered on their defence that each 
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-of the appellants stated, in precise terms; 
his alibi. Thatthe appellants were within 

° their legal rights in so doing, is, of course, 
obvious, but I am bound to say that a 
certain presumption arises against them 
in this connection. If the appellants or 
any of them were innocent men, one should 
have expected thenf, from the first, to say: 
“I was not there at all, I was elsewhere.” 
It may be urged, and possibly with some 
yeason, that the appellants were well- 
advised to take this course in case of 
either the Police or members of the Muham- 
madan community attempting meanwhile 
to interfere with the evidence of their 
alibis. In this, there may be some measure 
of truth, but, on the other hand, if an 
absolutely innocent man is accused of an 
offence, one naturally expects him, from 
the very start, to say: “Iwas not there at 
all, I was elsewhere in such and such place”; 
this theinnocent man could do without 
disclosing in detail who the witnesses as 
to his alibi would be. However this may 
be, I have thought it well here to mention 
the fact as tothe late stage of the case at 
which the alibis were disclosed. 

I now pass to an examination of the oral 
evidence and, in particular, of the actual 
eye-witnesses of the riot. 

* * 4 * 

The case, in my opinion, thus standa 
as follows. There is a large amount of 
prosecution evidence wbieh specifically 
connects each and every oneof the appel- 
lants with having been members of the 
riotous crowd on the day in question which 
committed these offences. Keepingin mind 
fully the principle laid down in Emperor v. 
Kankaya (1) referred to above, I feel myself 
forced to the conclusion that the prosecution 
case against these eight men is a true one 
and establishts :a complete prima facie 
offence against them. The defence evi- 
dence elaborately worked up as it obvious- 
ly has been and ingenious in certain res- 
pects, leaves on my mind only one possible 
im pression and that is of absolute falsity. I 
find it difficult to imagine that the Asses- 
sors or Jurors, as the case may be, who 
heard the evidence, could, on any reason- 
able and bana fide grounds, come to the 
conclusion that these appellants were in- 
nocent. Iam not concerned now with the 
motives which led the Assessors or Jurors 
to giva a verdict which was either per- 
verse, or obviously wrong or unreason- 
able. It may be that they were actuated , 

e EF a 
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by more communal bias, orit may equal- 
ly lis that, though they ‘thought the ap- 
pellants to be guilty, they were afraid to 
give an opinion or, in turn, a verdict 
accordingly, because of what they possibly 
feared would at least be said or thought 
of them by many members of the Hindu 
community. That one orother motive of 
such’ a kind operated on these Assessors or 
Jurors I have not the slightest doubt. 

I have already pointed out that, if the 
appellants are guilty of the offence under 


a. 302 read with s. 149 of the Indian Penal: 


Oode, they must equally be held guilty 
of the effence under s. 436 read with s. 149, 
As regards the former offence, for the rea- 
sons given the appeals of all eight appel- 
lants are dismissed, the sentence imposed 
upon them being the least allowed by the 
law and one which, I may add, in the cir- 
cumstances of this case, is certainly not an 
over-severe one, As regards the reference 
made bythe Sessions Judge under s. 307. 
Criminal Procedure Oode, I accept it and 
I convict all the appellants . of an offence 
under s. 436 ‘read with s..149 of the Indian 
Penal Oode. For this offence, they will 
suffer ten years’ rigorous imprisonment 
each the said sentence to run concurrently 
with that of the transportation for life in the 
case of all eight men. . 
BB, Appeals dismissed, 
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“ LAHORE HIGH COURT. 

ORIMINAL APPEAL No. 13 oF 1928, 

i June 12, 1928, l 
Present:—Mr. Justice Zafar Ali and’ 
Mr. Justices Jai Lal.” > 

EMPEROR—APPELLANT 
VETSUS | 

MELA-—AcGovsrp—REeSPeNDENT, 

Bvidence Act (I of 1872), 8. 27—Statement of accus- 
ed before Police that he buried certain article— 
Article discovered—Admissibility of statement, 

Where an accused person made a statement before 
the Police that he had buried a mat of lahan. at a 
particular place and took the Police to the place and 

roduced the mat containing lahan, and the trying 
Magistrate rejected the statement of the accused as 
inadmissible holding that the fact of production 
alone was admissible: ane 

Held, that the statement of the accused that he 
had buried the mat was admissible in evidence. 

Harnam Singh v. Emperor (1) and In re Sogiamuthu 
Pandayachi (2), followed. | 

Appeal from an order of the Sessions 


Judge, Gurdaspur, dated the 14th- October, 
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1927, reversing that of the Magistrate, First 
Olass, Gurdaspur, dated the 26th July, 1927, 
«Mr, C. H. Carden Noad, Government 
Advoeate, for the Appellant. . 

Mr. Farrukh Husain Khan, for the Rè- 
pondent. . ` 

JUDGMENT.—Mela respondent was 
convicted by a Magistrate of an offencé 
under s. 61.(t).(@) of the Excise Act and was 
sentenced to six months’ rigorous imprison- 
ment, The Sessions Judge of Gurdaspur 
has, on appeal by the convict, acquitted 
him. The Magistrate had found that, on a 
search of the courtyard of the accused's 
house being made, a vessel used for dis- 
tilling liquor and a distilling pipe 
were found from there, aud that on 
being questioned by the Sub-Inspector 
‘of Police the accused stated that he 
had kept 8 mat of lahan in his manure 
heap in front of his house over which he 
had put some branches ofa tree. He then . 
took the Sub-Inspector of Police, the Ex- 
cise Sub-Inspector and other witnesseg 
and produced the mat which was found to 
contain lahan. That the respondent made 
this statement is sufficiently established 
by the testimony of the Sub-Inspector 
Muhammad Shafi, the Excise Sub-Inspector 
Umar Din, the chaukidar Mir Hussain and 
Surain Singh Lambardar. The learned Sea- 
sions Judge has not differed from the find- 
ing of the Magistrate that this statement 
was made by the accused. He has, howe 
ever, excluded the statement as inadmissible, 
and has relied upon the mere fact of pro~ 
duction of the mat containing lahan by the 
accused. This he has held to be insufficient 
to establish the possession thereof by the 
accused on the ground that “illicit dis- 
tillation is the commonest offence in the 
District of Gurdaspur and that special efforts 
are being made to put it down”. He 
thought that “the production might be 
due to the desire of the Lambardar and, 
other persons who desired to stand well 
with the District Authorities to establish 
that they have an information to their 
credit.” He has not definitely held that 
the statement is inadmissible but that 
is the net. result of the view taken by 
him. f 

This is an appeal by the Local Govern- . 
ment against the order of acquittal, and 
it is contended by the learned Government 
Advocate that the statement mentioned 
above was clearly admissible in evidence 
under s, 27 of the Indian. Evidence Act, 


* ` 
a 4 


Ba 


wid. ia- support of hls contention: he “has 
velied-upon a judgment of'a Division Bench 
of this Oourt, Harnam- Singh v, Emperor 
(1) and also on the judgment of-a Fall 
-Bench' of the Madras High Court in In re 
Sogiamuthu Padayachi (2), eas 
: - Both these cases fully support the conten- 
tion raised on behalf of the Orown, . We 
- hold, thereforé, that the statement ‘made 
by ‘the accused that ..he- had. buried 
tthe mat of lahan at a particular place was 
admissible in eyidence against. him in view 
of the fact that, asa result of this informa- 
“tion the mat of lahan was discovered ‘by 
the Polieé, . In our opinion, this statement, 
coupled with ‘the recovery,” was ‘sufficient 
40 establish the possession of illicit liquor 
by. the accused and especially, having 
wegard to the ‘fact that:from his court- 
-yard articles used ordinarily for the distil- 


lation of liquor were recovered. .In ‘this - 


connection: we do not lose sight of the 
fact thet the courtyard wasin the common 


possession ‘of the -accused and his . brother, 


‘We hold ‘that the view of. the learned 
Magistrate was correct, and that ‘the guilt 
of the respondent...was fully -established 
and the order of the Sessions Judge 
acquitting the respondent was, therefore, 

erroneous, AN NE 
With regard to the sentence, .the-aecused 
has: already. undergone two and. a-half 
months’ rigorous imprisonment, and the 
‘Government Advocats. does not press that 
the -accused be sent. back to Jail. We 
consider. that. the ends of justice.will be 
` met if we reducé-the sentence of imprison- 
ment to that already undergone by. the 
appellant and, in lieu of the remainder 
of the sentence, we order that he should 
pay a fine of Rs.. 100, In default of 
‘payment’ of flue. thé convict. will undergo 
the remaining term ‘of imprisonment :award- 
‘ed to him by. the. Magistrate.. tee 
‘Accepting this appeal, we set aside the 
order of the Sessions Judge ‘and convict 
him of an ‘offence under s. 61 (1) (a) 
` of the Excise Act’and reduce the sentence 
as already indicated.” 4 * 
7 BGT" Appeal ‘accepted, - 
ou Ind. Oas. 561; A. L-R. 1928 Lah. $08. -- > 
2) 93 Ind. Oas, 42; 50 M. 274; 27 Cr, L. J: 394; A:T, 

_ R, 1926 Mad, 628, megs See 
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- ALLAHABAD HIGH COURT. ` 
:  - -KRULLBENCH. : 

: CURIMINAL MrsosLLingovs: No.-3 -op 1927, - 
“s. — February 24, 1997. ... ->o 
. - Present:—Bir Cecil Henry Walsh, Kr, 
Acting Chief Justice, Mr, J ustice Lindsay- 
-o and Me, Justice Banerji.. |: 
. Pandit KALI CHARAN:SHARMA— `` 

ene ‘APPLICANT ast 

BE eo oe ee ERENT FTO Pk 

'. . . EMPEROR—Opromts Party, | - 

Criminal Procedure Code (Act Y of 1898), a.. 99:B— 
Penal Code (Act XLV of 1860), s. 158-A—Forfeiturs - 
of book promoting class enmity—Application to set 
aside order of forfeiture—Burden of proof—Intene 
tion—Tests—faxtrinsie evidence—Attack on religion 
whether amounts to attack on followers—License o 
missionaries, limits ofe - | > >. i yo 

Where an application is, made under s. 99-B oftha . 
‘Criminal Procedure Code to have an order of for- 
feiture set aside on the ground ‘that the: mattey 
published does not fall within the mischief of s. 153-A 
of the Penal QOode,- it is for the applicant to convince 
the Court, that, forthe reasons he gives, .the order 
is w wrong order. "p. 57, col. 1.] ` kh 
~ The: question whether a writer has promoted or 
attempted to promote enmity between the classes 
must be judged. primarily by the language of the 
book itself, though it is permissible to receive and 
consider ‘external’ evidence ‘either to “prove or rebut 
the meaning ascribed to it-in the order of ‘forfeiture. 
[p. 58, col: 2.). TSN ae oe z 

If thelanguage of a bookisof anature calculated 
to produce or to promote feelings of enmity or 
hatred, the writer must be presumed to intend that 
which -his act was likely to produce. [p. 59; col: 1.| 

R. v. Burdett (1), referred to. 

The liberty to criticize the religious beliefs of 
others does not include a license to resort to vile 
end abusive language. (p. 59, col. 2 .] 

The license ofa missionary to advocate his own 
religion and to denounce other religions is not un, . 
limited. [p. 59, aol, 1.]- . A . 

Holding upto obloquy and derision a rəligious 
belief would amount to st g up resentment and 
hatred on the partof those who accept it as their 
creed. There. is no distinction between an attack upon 
a system of religion in the abstract and one upon the 
people who bolieva in it-[p. 59, col. 2.) 3 

Munshi Narain Prasad Ashthana, Munehi 
Panna. Lal and. Babu Surendra Nath 
YVarma, for the Applicant: `> =. 
~- Mr. G. W. Dillon, Goyernment Advocate; 
for the-Orown, E i - 
<. JUDGMENT, | a 

Lindsay, J.—This case arises from an 
application. made by. Pandit Kali Charan 
Sharma- under. s, 99-B of the Code of 
Criminal Procedure as ~.amended by Act, 
XXXVI of 1926. - . 

“The applicant.is the author -of a book 
written in ‘Hindi and entitled ‘“Bichitr 
Jiwan,” which was first published at Agra 
ià November, 1923, and which purports te 
trent of the lifeof the prophet Muhammad’ 


Tik 
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“In October last the ‘Loval- Government of ance and the Government. Advocate wha 
these ‘ -provinces: . toòk *- action under the ‘appeared for the Crowa undertook to. sup- 
powers conferred bya. 99-A'of the Code {as port the order and “did go, As; however, 
amended by the Act above mentioned) and the question of onus was definitely raised, Į 
declared the book to be forfeited to His have thought it proper to express my-opin- 
Majesty-on the ground. that it contains ion in the sense indicatéd above ai 
|, matter the publication of- which is punish-' - To pass on to an ‘ex 
able under s,° 153-4: of the Indian Penal nature of the contents of the’ book, T would 
“Code, >74 -7> -: < "hs + = reken; in the first: ` place, to the ‘title which 
-` By the application: now before us wearé it bears; The'short titleis “Bichitra J iwan” 
asked to set aside this order of the Local (Strange or Wonderful Life): A longer and 
Govertiment on the” ground that the book. alternative ‘title; displayed - on’ the -front 
does not contain ‘such. matter as-is referred page is “Muhammad Sahib _ ke- jiwan ki 
to above, In-support of his “application bichitra aur- rahasya-mayi ‘ghatnen” which 
Pandit KaliCharan'pleads: - - “may, I think,-fairly be rendered in English 
(1) that he--hag “taken his facts and by the expression “strange and divérting’ 
material from ‘authoritative Muslim ‘literya- episodes in the life of ‘Muhammad Sahib“ 
ture ‘and standard - works ‘on ‘Islam and though the Hindi wore "rahasya" may also 
Muhammad-by European “as well as‘Indian be translated as “private” or. “secret,” the 
t Writers; e ee ____ fact being that the. word “raraj” has a 
” (2) that by-writing-the book it was never - variety of méanings, ` most of which: hows. 
his-intention to promote‘ or- to attempt to ever, are associated with the notion of, pleg- 
promote feelings of enmity.or hatred bet- gure or merriment, |. A 3 
ween. diferent classes of His Majesty's The book contains a preface: (Nivedan) 
subjects; 8 bie ee a ~ +, in which the‘author sets out the occasion 
e (3) that-he wrote the book in a spirit of for his writing it. - He states ‘that people 
fair and honest ‘criticism without any. who speak and. read -the Hindi language 
malicious. ‘intention. of -producing. hatred; have hitherto had little or no opportunity 
andi. ee a < <- ` Of becoming acquainted with the religion 
(4) that asa preacher ofthe Arya ‘Samaj of Islam, and-goes on-to say that ‘at a tima 
7 his propaganda is mainly- confined. tore: when ‘persons like Khwaja Hasan Nizami 
clamation (shudhi) of the Hindus- from are laying themselves out by secret methods 
other religions and especially from Islam, to entrap Hindus ‘in the snare of Islam. it ig 
For these reasons he -contends that the necessary ‘that a book ‘should be written in 
order of forfeiture ig ‘erroneous, as the Hindi to teach Hindus something about the 
book does not offend against thelaw; and, tenetsof the Muhammadan religion. 
the question- we . have to decide-is whether, - This theme is further ‘developed in the 
fof the reasons just stated, the orderisliable introductory chapter in which reference is 
to.be set aside, = > a E made to attacks onthe Hindu religion in 
When the case was opened there was lectures and. in tracts written by certain 
some discussion Yegarding ‘the onusof named writers. - These attacks, it is Baid 
proof, it being contended on behalf ofthe are made’ with the purpose “of insulting 
applicant that it lay upon the Government Hindu saints “and sages and in order to 
to establish that the rder complained of create a general feeling of h 


amination, of the 


abala : A atred ‘against 
was justified by law.’ Speaking for my-. them,” a oie ek 5 
self I feel clear that this argument isnot “The author [makes mention. “of the 

- well-founded in view sof. the language of ‘writings of ; various “degraded maulvig 
s: 99-B. “Where an application “is made and ghazis" - which traduce , and “vila ` 
underthat section to have an ‘orderof'for- ify the Hindu divinities, and Dy way of 
feiture set-aside ‘on the ground that the reply to these he declares hig Purpose of 
matter published does not fall Within the presenting a picture ofthe life of Muham- 
mischiefof s. 153-A of the Indian“ Pena} mad, a man ‘in whom, ' as he'saye, millions 
Code, it, is, in my opinion, forthe ap- of Muslims believe and in whom they extol 
plicant to convince the Court that, for the as an exemplar of virtue; : oe 
reasons he gives, the order is 'a wrong The writer undertakes to prove in hig 
order. - -.. book ‘that the Prophet ‘wag guilty ‘of ‘actg 
- For thepurposes of this: ‘case the point which no decent man could describe and 
8, pethaps, not’ one of practical import- to show that he was in fact a ‘person of 
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ush abandoned and infamous character 
hat “Muhammadansa if they could only res 


'. Nect calmly, must necessarily repent of 


their- belief in-him as a messenger from 


sy 


God, l 
"it ig “declared that the author has sup- 


port for all the statements he proposes to 
make in Muhammadan books which he cites 


_ an being of repute though he declines re- 


sponsibility for “any mistakes." He protests, 
moreover, that whatever he may say, he has 
no intention of wounding the feelings of 
Muslims, 

- The rest of the book is divided into 
twelve chapters, the earlier portions pur- 


porting to describe the perverted morals 


of Arab society at the time of the appear- 
ance of the Prophet. Here reference is 
made to the general prevalence at that time 
of drunkenness, superstition, adultery, in- 
cest -and bestiality and it -is asserted 
that although the Prophet posed as a re- 
former of morals, he became, in fact, “a 
victim of all the vices just enumerated”. 
When examined before us with reference 
to this particular passage the writer depos- 
ed that what he meant to convey by it was 
that while Muhammad professed to con- 
demn these immoral practices he never- 


‘theless sanctioned them in law (shariat) 


which he promulgated for the guidance of 


Islam. . : 
“ The later portions of the. book are de- 


. voted to a narrative of incidents in the 


history of thelife of the Prophet, interspers- 
ad with caustic and provocative comment 
on the partof the author. Many of the 
agsages here are difficult to describe 
remperately, They abound in vituperation 
and sarcasm expressed with the grossest 


‘obscenity which cannot fail to suggest that 


they were written deliberately for the pur- 
pose of holding up Muhammad te odium, and 
derision so as to present him to the reader 
as a man wholly unworthy of the reverence 
‘of the millions who believe inbim and in 
his dcelrine. : fy 

In short, in these later chapters (and parti- 
cular by in the 9th and 11th chapters which 
are flagrantly indecent) the author dis- 
charges the task he had set before himself 
in the introductory chapter, namely, that of 
portraying Muhammad as a person “guilty 
of acts which no decent man could 
describe.” © 

After this survey of the contents and the 
Janguage of the book a word or two may 
properly be said about the circumstances 
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in which it same to be published. 16 madd 
its appearance in November, 1928, and has 
ron through three editions, The writer had 
admitted before us that some 6,000 copies 


of. it have been given away or sold by 
way of propaganda in furtherance of the 


-“shudht" movement. 


This movement was set on foot at or 
about the time this book was published 
and has for its principal object the reclama- 
tion from Islam of converts from Hinduism, 
of whom there are many in the western 
districts of these provinces. This cam- 
paign of reconversion started ata time of 
more than usual tension between the Hindu 
and Muhammadan communities and led to 
acounter campaign on the part of tha 
Muhammadans. Itisa matter of notoristy 
that these movements have excited bitter 
animosity which has since „expressed itself 
at frequent intervals; in violent collisions 


- between the followers of the two religions, ` 


The book, then, made its appearance at 
a time of unsettlementand excitement and 
has been widely distributed since its 
publication. According to what was stated 
by the authorin the witness-box a second 
edition of 3,000 copies was printed and has 
been exhausted. A second edition copy be- 
foreus shows that it was printed in 
February, 1925. 

It is said that it was written inthe Hindi 
dialect and printed in the Devanagri. 
eharacter for the use of Rajput converts, 
but it clearly must have been intended for 
a wider circle, namely, Hindus in general; 
that is clear from the lJanguageof the pre- 
face itself: “I wrote the book because I am 
a missionary of the Arya Samaj. Ido 
shudhi work in order to try to convert 
people to ‘the Vedic religion and to prevent 
my people from becoming Muslims.” These 
are the words used by the writer in the 
course of his examination beforeus. The 
appeal is thus to Hindus as a class, 


The question then is as to the intention 
of the writer. Has he by this book pro- 
moted or, attempted to promote feelings 
of enmity or hatred between two classes of 
His Majesty's subjects, the Hindus and the 
Musalmans? 

This matter must be judged primarily 
by the language of the book itself, though 
itis permissible to receive and consider 
external evidence either to prove or to rebut 
the meaning ascribed toitin the order of 
forfeiture, n: : 
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TE tha language iè of a natura caleulated 
-to produce orto promote feelings of enmity 
or hatred, the writer must be presumed to 
intend that which his act was likely to 
produce. This was the principle laid down 
by Best, J., in R. v. Burdett (1) in dealing 
witha case of seditious libel, and the same 
principle clearly applies £ 


o the case ofa 
publication punishable under s. 153-A of 
the Penal Code. 


Applying this test to the 
ease before me I can only say that, in my 
opinion, the natural,indeed the inevitable, 
consequence of writing such as] find in 
this book is the exditement of enmity or 
hatred or both between the followers of the 
Hindu‘and Mubammadan religions. 

The learned Counsel for the applicant, 
while admitting that the book must be 


painful to Mubammadans, insulting to their 


Prophet and their’: religion and frankly 
obscene in parts, has contended (if I have 
understood him rightly) that his client as 
8 missionary, zealous for his religion, was 
entitled to collect and place before Hindus 
all the materials tobe found in this book 
im order to prevent their being attracted 
towards Islam. Itis suggested that fora 
missionary in the exercise of his calling it 
is legitimate to employ all means to excite 
hatred of a rival religion and that itis 
not to be inferred that because he does so 
he is necessarily attempting to engender 
hatred or enmity against the persons who 
professit. And soitis argued here that 
because Pandit Kali Oharan has written a 
violent, abusive and obscene diatribe 
against Muhammad we ought not to con- 
clude that there is any evidence of an at- 
tempt to stir up strife against the followers 
ofthe Prophet. Thatindesd is the plea 
ofthe Panditin his petition (see para. 8) 
with which may also be read the plea in 
pare.9to the effect that the book was 
written “in a spirit of fair and honest 
criticism without any malicious intention 
of producing hatred.” As regards thie 
last plea, I would only observe that I have 
failed todiseover in the 
“fairand honest criticiam.”. On the eon- 


trary I can find nothing but obscene 
abuse. 


Tam not prepared to’ assent to the pro- 
position that there is no limit to the license 
permitted to amissionary in the advocacy 
of the meritsof his own religion, nor am 


(D (18204 B. & Ald, 95 at p. 120; 108 B.R. 873; 22 
R; R. 538. , 
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book any traces of: 


| 59 

1 able to appresiate the distinction bet 
ween an attack upon a system of religion 
in’the abstract and one upon the people 
who believa in it. I do not think it ig 
humanly possible to hold up to obloquy 
and derision a religious belief without stir- 
ring up resentment and hatred on the part 
of those who accept it as their creed. 

.We have heard the evidence ofone Abdul 
Majid who is one of the persons who com- 
plained to the Government against thig 
publication. He has told us how the book 
first came to his notice and has described, 
the excitement crested in the principal 
mosque at Agra when a few extracts from 
the book were read out to the Muslim 
congregation on the last Friday in Ramzan. 

Abdul Majid declares that if Govern- 
ment had not interfered to -suppress tha 
book he would have felt impelled to mur- 
der the author. He further declares that but 
for restraint put upon them by one of their ` 
leaders his co-religionists would probably 
have joined in a massacre of Hindus. This, 
indeed, is strong language, but I have no 
reason to suppose that it dees more than 
express the vindictive feelings which wera 
roused by the recital of passages from the 
book of Pandit Kali Charan, and it ig 
sufficiently plain thatthe argument that 
an attack upon a religion does not neces- 
sarily involve an attack upon its adherents 
possesses no merits in the eyes of the 
Muslims of Agra. 

It must, of course, be recognized that in 
countries where there is religious freedom 
acertain latitude must of necessity be 
conceded in reapect of the free expression 
of religious opiniona together with a certain 
measure of liberty to ariticize the religious 
beliefs of others, but itis contrary to all 
reason to imagine that liberty to criticize 
includes a licenseto resort to the vile and 
abusive language which characterizes the 
book now before me. > 

I have sought, therefore, to judge the 
intention of the writer from his own de- 
elarations in the book, from the natureof 
the language he hes used and from the 
cirevmstances in which the book. wag 


published. and I cannot entertain any doubt, 


in spite of the author's protestations to the 
contrary, thatthe book was conceived and 
written with the deliberate intention not 
only of exciting odium against the founder 
ofthe Muhammadan religion, but of promot- 
ing in Hindus feelings of hatred or enmity 
against their Muslim fellow-subjects, : 


KU 
: E pay: no. ‘aitention to -tho plea thet the 
otitements contained in the-book are gup- 
ported by authority; in cases like. these the 
truth of the. language can neither be plead- 
- ed nor-proved; it- is immaterial. .For these 
yeasons [am of opinion that this application 
should-be.rejected. > . 
` Banerji, Ja—I agree, The. question is 
as to what was the intention of the writer of 
-the book, Did he promote or attempt.to 
promote feelings of enmity, or- hatred bet- 
ween the Hindus and Muhammadans? ‘The 
principle | ‘applying to cases of. seditious 
-Jbel ‘applies to the case of publication 
punishable under s. 153-A of the -Indian 
Penal- -Code. . I: have carefully read the 
book from-. end to. end-.and I have no 
hesitation: in holding that- the author must 
be held to have written the book intending 
to promote feelings of hatred between the 
Hindus and the Musalmans. The whole 


tenor of the book suggests to my -mind that 


the object can be no. other and I. am nót 
prepared to ‘believe the statement of Kali 
Charanthat he wrote the book . as a mis- 
sionary and in the exercise of legitimate 
fighte to induce people to -embrace Hindu- 


"Walsh, “Acetg.. c, J aa agree: T agree- 
sigs as to the procedure, I think that the-ex-. 
planation of s. 93-D of the Code of Criminal 
Procedure is. that if the High Courtis left 
in doubt after--hearing the application it. 
should set aside the order, which may be 
said to be contrary tothe ordinary practice 
in an appeal i in a civil suit. . 

By the Court.—The order of the Court 
is that this application. is ‘dismissed with 
costs, including .a ‘fee of Rs, 300. ‘to the 
Government ‘Advocate, vow 
OANA » Application dismissed. 


SS i 


WARAYAN: RUZHAV DEVASTHALI a. #MPHROR; 


for the Orown, 
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ae Cowt—Re-examination of accused,. whether mereda 


ngi 342, tiimin Procedure Code, is not applis 
cable. ‘to evidence taken under the directions - of an 
Appellate . Court under. s. 428 of the Code; and 
though there may be cases where the accused could 
properly be questioned by the Magistrate in regard, 
to the additional avidence 80 taken, omission a do 
so is not illegal. 

O Mohiuddin Emperor (D), followed, - 

-Oriminal application against, the convic- 
lioas and sentences ‘passed. by the Second 
Olass Magistrate at Deogad, confirmed on 
appeal: by the Sub- Divisional Magistrate; 
First, Olass, at Ratnagiri, | 

Mr. A. G. Desai, for the Accused.” : 

` Mr. P. B. Shingne, Govermmens Pleader, 


|" JUDGMENT. j i 

Facwett, J.—Three: points ‘have been 
Taised i in-this application. . The first is that 
the accused. were iot: ‘properly examined. 
in. accordance with the provisions of a. 342, 
Oriminal Proceduré Code. This objection’ 
was based upon’ a certifidd: copy of the 
roznama in the-case. But admittedly the 
record ‘now shows that there was an exami- 
nation of the accused on August 9, 1927, 
after the further prosecutién evidence had 
been taken, so that that: objection no longer 
survives, : 

‘The second | -point is that the Appellata 
Court directed additional. evidence to ba 
taken under s. 428, Oriminal Procedure 
Oode,. in. the presence of the accused, and. 
that the ` provisions of a, 342, Criminal 
Procedure Code, were not: ‘observed in 
respect of that additional evidence, In our 
opinion, s. 312; Oriminal Procedure Code, 
does. not - ‘apply to evidence taken . under 
5. 428, Oriminal Procedure: Code, - In itself, 
8, 342 applies only to a case ‘of an original: 
trial, If it is to apply ‘to any other ¢ casa, 
then there should be some direct provision 
of the Oode mhking itso applicable. Admite 
tedly. s, 428, Criminal Procedure Code, 


- gontains no subh provision, although there 


~ `: jaa reference. in sub's; (4) to Obap. XXV, 


BOMBAY HIGH. COURT. — ' 
=. ORIMINAL APPLIOATION ‘FOR REVISION- 


i No. 450 oF 1927, oa? 


= ' March 1, 1928. 
- Present: Mr. Justice Fawcett and: 
Mr. Justice Mirza.` ` 
NARAYAN KESHAV: DEVASTHALT 
—AcousED—-APPLIOANT ` 
- versus - Mae 
EMPEROR—Oprositz PARTY, 
Criminal Procedure Code (Act V of’ 1808), 6 88, 842, 
_ Pd -Additional ; eni penee: under. io of Appel; 


. ferred-to. 
_ requires the additional . evidence to be 
| certified, and . directs that.the Appellate. 


in which Ohapter s. 342 does not find place, 
The mere. fact - that Chap, XXIV contains’ 
general provisions: regarding. inquiries’ 
is not a. good. ground for saying that 
it should be placed on the same foot- 
ingas Ohap. XXV, which is expressly re- 
Then “sab-¢ 8. (2) of. s. 428 merely. 


Oourt: shall thereupon proceed to dispose of 
the appeal.. If it was. the-intention of the 
Legislature ihat- the ‘accused should be; 
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p e 
examined about the additional: evidence, 
that would have. been a proper place to 
have. inserted a direct -provision according- 
ly. Finally, sub-s: (3) shows that the addi-. 
tional evidence can-be taken inthe absence 
of ‘the accused, because the Appellate Court. 
is. given power to direct that he need not be 
present when. additional -evidence is taken. 
Therefore, we think that s.342, Criminal 
Procedure . Code,- does- not apply: There 
might, of:course, be cases where the accused: 
could properly: be questioned. :by the Magis- ` 
trate in regard to additional evidence taken 
by him under the directions-of the Appel- 
late, Oourt-; but if-he does.not do so there 
is no omission of anything required by law. 
We agree with the ruling to the same effect 
in Mohiuddin v. Emperor (1). This objec- 
tion, therefore, fails, a ets 
.The third ground is that the: accused: 
acted in the bona fide assertion of a suppos- 
ed right to the land containing the trees 
which werecut-down,-and inrespect of which 
they have been convicted of theft. -Against. 
them is: the concurrent: finding of both 
Oourts that their-claim wasa mere colourable 
pretence and not a-bona fide one.. We have 
been. asked to consider certain-evidence to 
the contrary. But. that evidence has been 
fully considered by the.lower. Appellate. 
Court, and the point is really one ofa ques- 
tion of-fact, which .we ‘could. not properly 
decide without going fully into the merits of 
the case, - z rye ; 
_ We see no sufficient-reason to interfere in 
revision and dismiss the application. ` 
Mirza, J.—I agree. _ - kk a 
A, N. A.” - Application dismissed. 
(1) 86 Ind, Cas. 459; 4 Pat.488 at pp. 494, 501; 6 P 
L. T. 154;-(1925) Pat. 112; A. I, R, 1925 Pat, 414; 8 Pat: 
L. R. 110 Or; 26 Or, L. J, 811, PAAGA 
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.. MADRAS HIGH COURT.- 
_ ORIMINAL Revision Cases Nos. 969, 970 
<. AND 97loR 1927. `` i 
(OgIMINAL Revision -PETITIONS Nos, 872, 873 
' _ AND 874 oF 1927, °° 0 
April 19, 1928, © 
Present:—Mr. Justice Devadoss. 
In Cr. R. O. Nos 969 To 971 or 1927. ` 
SREERAM RAMAKOTTIAH ANp OTHERS 
—OomPLaINANTs—PariTIONERS ~ 


oo. 7 versus he i 
CHINTALAPUDI SUBBA RAO and- | 


, OTEERS— RESPONDENTS. : Pi 
Griminal Procedure Gode. (det V-of 1808), aa, 268 


- A SRERRAM RAMAKOTTIA V, OHINTALAPUDI SUBBA BAO, 


61 
(2); 867—Bench “of Magistrates—Judgment, preparas 


. tion and delivery of, by Presiding Officer after other 


members depart from Court—Judgment, whether valid 
—Signatire of Presiding Oficer alone, whether suffict- 
ent. Piers i - sra 
Under s. 265, el. (2), Oriminal-Procedure Oode, in 
the trial of a criminal case bya Bench. of Magis- 
trates, if thé record or judgment is prepared bya 
member of the Bench and not by. the Presiding 
Officer, it shall have to be signed by each member 
ofthe Bench taking part in the proceedings. But 
where the -Presiding - Officer himself prepares the 
record or judgment, it is not necessary that. the 
other members of the Bench should sign it, oe 
The judgment of a Oriminal Court must be 
delivered in open Gourt when the Oourt is sitting. 
Although the: mere. delivery. of a judgment: may be 
left to the Presiding Officer-by the other members of 
the Bench, they must be aware of what the judgment 
contains and, therefore, they must-approve of the - 
whole of the judgment, if a judgment is written 
and if no ‘judgment is written, the requirements, of 
8, ae Criminal Procedure Code, must be complied 
with. ; z 
` -Where after the other’ members of the Bench had 
left the ‘Court premises, the Presiding Officer -pres 
pared the judgment and delivered it and the other 
members had no opportunity to express either 
consent or dissent from the reasons given: 3 
‘Held, that the judgment was not a proper 
ment. 2) 6 0 T - 
“< Petitions, under-ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Oourt to revise the judgments of 
the Court of the First Olass Bench of Magis- 
trates of Ongole, in B. O; Nos, 521, 604 and 
603 of 1927, respectively. . : Wa 
Messrs. V. L. Ethiraj and A. Rangaswamt 
Iyyengar, for the Petitioners in Nos; 969 
and 970 of 1927. | a 
` Mr. K. N. Ganapathi, for the Public Pro: 
secutor in both the cases. : oe 
"Messrs. G.: Lakshmanna and K. Kame. 
wara Rao, for the Respondents in No, 


971 of 1927. 
Ead. - ORDER,- ae 
CORIMINAL Revision Oaszs Nos. 969 anD 970- 
f ` oF 1927.. ae 
- The point raised by Mr. Ethiraj in these, 
two cases is that.the judgment of the Bench 
was not signed’ by all the members of the 
Bench and that, therefore, it is no judg: 
ment at all, : Under s. .265, Criminal Pro 
cedure Code, judgments ‘have to be: pres 
pared by the Presiding Officerof the Court, 
Under cl. (2) the Government may. authorize 
any Bench ‘of-Magistrates empowered: to: 
try ‘offences summarily to prepare the afore- 
said record or judgment by means of an. 
officer appointed in this behalf by the Court 
to which such Bench is immediately sube 
ordinate, and the record .or` judgment ga: 
prepared shallebe signed by each merbes 
of such Bench taking partin the proceeds: 


judg 
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ings.. Olause (3)is as follows: “If no such 
authorisation be given, the record prepafed 
by a member of the Bench and signed as 
aforesaid shall be the proper record.” 

The contention of Mr. Ethiraj is that in 
the absence of authorization under cl. (2) 
by the Government a record prepared by 
the Presiding Officer of the Bench should 
be. signed as is provided for in cl. (2). 
Clause (3) does not apply to the case of the 
preparation of record or judgment by the 


- Presiding Officer of the Court. If the record 


is prepared by a member of the Bench 


and not by the Presiding Officer, it shall 


have to be signed by each member of tue 
Bench taking part in the proceedings. 
But where the Presiding Officer himself pre- 


` pares the record or judgment, it is not 


necessary that the other members of the 
Bench should sign the record or judg- 
ment. Section 367 of the Oriminal Pro- 
cedure Code requires the Presiding Officer 
of the Court to write the judgment and it 
ghall be dated and signed by him in open 


" Court at the time of pronouncing it. That 


ny 


being so, when the judgment of a Bench 
is prepared by the Presiding. Officer it is 
sufficient ifhe alone signs it. It is not 
necessary that the other members should 
sign it. In this casethe Presiding Oficer 
of the Bench signed the judgment and this 
point does not help the petitioner. 

The next point is that the judgment 
was delivered at about 8-30 at night after 
the other members ofthe Bench had left 
the Court, The Magistrate in his expla- 
nation says that the other members of the 
Bench gave their opinion or verdict and left 
the Oourt and he afterwards wrote the judg- 


ment and signed it. Section. 366 requires - 


that the judgment of a Criminal .:Court 
should be pronounced by the Court and, 
if required by the accused it shall be ex- 
plained to him. Whenthe members com- 
posing the Bench leave the Bench, there 
ig no Court at all. The mere fact that the 
Presiding Officer sits in the Court room 
and writes his judgment will not make that 
a Court. When a judgment is delivered 
the members of the Bench who took part 
in the trial and who concurred or differed 
from the judgment should be present. 
Mr. Lakshmanna who appears in another 
case strongly urges that it is only an ir- 
yegularity and should not be held to viti- 
ate the judgment, I am unable to accept 
this contention. The judgment of a 


Grimina] Court must be delivered in open | 
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Court, wher the Court is sitting. Itis not 
at all proper that the judgment of a Bench 
which is practically the judgment of a 
number of Judges should be written and 
delivered by only one of them. No doubt 
if all the others,had concurred in the judg- 
ment and told the Presiding Officer to 
deliver it that might be different. But they 
must be presentto know what the judg- 
ment contains, There are cases in which 
reasons need not be given in judgment. 
In such acase the matter may be different, 
But where a judgment contains reasons 
other members of the Bench must eithar 
concur: with the reasons or express their 
dissent from the reasons given by the Pre- 
siding Officer. In this case the preparation 
of the judgment after the other members 
of the Bench had left the Court cannot be 
said to be a proper judgment. In order 
to make the matter clear, I must observe 
that the mere delivery of a judgment may 
be left to the Presiding Officer by the other . 
members of the Bench. But they must be 
aware of what the judgment contains and, 
therefore, they must approve of the whole 
of the judgment, if a judgment is written, 
and if no judgment is written, the require- 
ments of s, 263 must be complied with. 
All the members of the Bench should be 
present whén the record is prepared as 
required by s. 263: Section 264 applies 
to appeslable cases andin such cases ail 
the members of the Bench must be present 
when a judgment is prepared, If the judg- 
ment is reserved, it must be read: to them 
before it is delivered. I make these obser- 
vations in order to prevent irregularities in 
the procedure of the Bench Magistrates. In 
these two cases, seeing that the judgment 
was prepared and delivered in the absence 
of other members of the Bench, I set aside 
the conviction and ordera retrial. The 
fines, if paid, will be refunded. 

ORIMINAL Revision Oase No, 971 or 1927, 

In this case the judgment was prepared 
by the Presiding Officer in the absence of 
the other members of the Bench, The re- 
marks that I have made. with regard to 
the judgmentin the other two cases apply 
to this, But this isa case of acquittal and 
seeing that this isa petty case though the 
judgment is an illegal ono, it is unnecessary 
to order a re-trial. 

I, therefore, dismiss this petition. 

VN. Y. Petition dismissed, 
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BOMBAY HIGH COURT. 


OriMINAL APPLICATION FOR REVISION 
No. 14 oF 1928, 
March 1, 1928. 
Present:—Mr. Justice Fawcett and 
Mr. Justice*Mirza. 
In re VIRBHAN BHAGAJI. 
Criminal Procedure Code (Act V of 1898), s. 202— 
Preliminary _inquiry—Sending notice to accused, 
legality of—Duty of Magistrates to record proper 
order after enquiry. ' 
Though what is ordinarily contemplated by s. 202 
of the Oriminal Procedure Oode is merely a pre- 


liminary examination of the complainant and his. 


Witnesses or such of them asthe Magistrate wishes 
toexamine in the absence of the accused, it is not 
illegal, ifthe Magistrate deems it desirable for the 
purposs of his enquiry, to give the accused an 
opportunity of appearing before him and stating 
what he has to say about the accusation and even 
to accept and consider documentary evidence which 
the accused may produce. [p. 63, col. 2.] : 
. A Magistrate when he passes an order after a pre- 
liminary:inquiry, should say plainly either that he 
dismisses the complaint, or that he thinks that there 
is ground for proceeding, and, therefore, directs the 
issue ofa summons or a warrant as the case may 
be. The practice of saying ‘notice is discharged’ is 
Objectionable. [p. 64, col, 2.] | 

Criminal application against an order 
passed by the Presidency Magistrate, Fifth 
Oourt, Bombay. f i 

Mr. Noronha (with him Mr, Y.- 7y. 
Bhandarkar), for the Applicant. f 


Mr. P. B. Shingne, Government Pleader, 
for the Crown, . | 

Mr. G. N. Thakor, (with him Mr, V.N, 
Chhatrapati), for the Opponent, 


‘JUDGMENT. 

Fawcett, J.—It is admitted in this 
case that accused No. 1, who is oneof 
-the opponents in this application, did get 
the screen in front ofthe lattice knocked 
down and broken. The complaint-alleges 
that both of the accused were concerned in 
that act. The Magistrate's, view that this 
is a case merely for a Civil Oourt can, at 
any rate, be said to be opposed to the 
provisions of s, 36 ofthe Indian Ease- 
ments Act, as pointed outin Zipru Tanaji 
Patil v. Emperor (1). We do not want in any 
way to prejudice the trialof this case. But 
we have come to the conclusion after hear- 
ing full arguments that in regard tothe 
offence of mischief under ss, 426 and 114, 
Indian Penal Code, the summary dismissal 
of the complaint by the Magistrate is on the 
merits unjustified and that thecomplaint, 


(1) 101 Ind, Cas. 604; 51 B. 487; 29.Bom. L, R. 484; 
R3 Cr, L. J, 476; A. T, É, 1927 Bom, 363, . 
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so far as it relates to those sections, should 
“be accepted by the Magistrate and process 
issued against both the two accused. 

We see no sufficient reason to interfere 
with the dismissal of the complaint so far 
as it alleges offences committed “by the 
two accused under's. 447, Indian Penal 
Code, nor so far as it alleges an offence 
committed by accused No. 2 under s. 506, 
Indian Penal Code. 

Mr. Noronha for the applicant has taken 
the point that the procedure adopted in 
this case by the Presidency Magistrate, Fifth 
Court, in issuing a notice to the accused, 
hearing himand then discharging the notice, 
is illegal. We have heard full arguments 
on this point. Mr. Noronha cites therulings 
in Appa Rae Mudaliar v. Janakiammal (2) 
and Bhim Lal Shah v. Bisa Singh(3) in- 
support of his contention. On the other 
hand,In re Tukaram(4) has been relied: 
upon by the Government Pleader for the 
Orown, and Mr. Thakor for theopponent, 
in support of the view that that procedure 
is not illegal. Iam prepared to agree with 
the statement made in the two cases relied 
upon by Mr. Noronha that what isordi- 
narily contemplated by s. 202 of the Crimi- 
nal Procedure Oodeis merely a preliminary 
examination of the complainant and his 
witnesses, or such of them as the Magistrate 
deems fit to examine inthe absence of the 
accused, But I am not prepared to go so 
far as to say that that sectionis limited 
to an inquiry of that kind, and that, if the 
Magistrate deemsit desirable for the pur- 
pose of his inquiry to give the accused an 
opportunity ef appearing before him and 
stating what he has to say about the accusa« 
tion, and even accepts and considers docu- 
mentary evidence which the accused 
produces, as he did in this case, he is theree 
by committing an illegality. I think there 
is a clear distinction between considering 
whether such a procedure is illegal and ` 
whether such a procedure is desirable. I. 
see the force of some of the remarks in the 
Madras and Oalcutta cases as tothe un- 
desirability of such a procedure, at any rate 
in.many cases. But that seems to me to be 
irrelevant to the question whether, although 
such @ procedure may be undesirable, it 
is absolutely illegal. To my mind the 


(2) 99 Ind. Cas. 337; 49 M. 918; 24 L, W. 613; 51 M, 
L, J. 605; A. I. R. 1997 Mad. 19; 38 Or, L, J. 129, 
(3) 18 ind. Cas, 345; 40 O. 444; 17 O. W, N, 290; 14 


“Or `L. J. 57. 
(4) 6 Bom. L, R. 91; 1 Or, L, J, 102, 


f : 
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answer cleatly is in the negative. The sec- 
tion in wide terths: gives the Magistrate, if 
- he thinks fit, power to inquire’ into the case 
himeelf. The words “the case” are very 
wide, and if the Magistrate considers that 
the accused should:be given an opportunity 
of -being heard, there is nothing in the 
* provisions of the section itself which to my 
mind debars -him from doing so. I think, 
on the other hand, that there are indica- 
tions. to “the. contrary. Forinstance, the- 
Megistrate-under this section can direct a 
Police. Officer to investigate: into the case, 
and such a Police Officer would exercise all 
the powers ‘conferred on the Police: under 
Ohap. XIV of. the Oriminal Procedure 
Uode. This::is, for instance, .showd. by 
sub-s. (3) of 8.159 as regards.non-cognizable. 
cases, which a-Police Officer in charge of ‘a 
Police Station may investigate upon the 
direction of a- Magistrate. having jurisdic-. 
- tion; except: that he ‘cannot arrest the. 
', accused without warrant. In’ such .a case 
it surely cannot be ‘said that’ the Investigate 
ing. Officer could not exercise. his ordinary 
power -of summoning end examining 
the accused, as a person supposed to be 
acquainted with the-facts ofthe cases. Simi- 
larly, the ‘Magistrate, though he cannot 
compel. .the- attendance -of the accused, 
because that is impliedly prohibited by the 
section, can, in my opinion, ‘at any rate give 
the accused- an-opportunity of. attending 
_ and being heard. Again sub-s. (2) of s. 202 
says that :“any person who is making an 
inquiry or investigation under this section, 
who is not a Magistrate or a. Police Officer, 
Gan: exercise. all the. powers. conferred by 
the (ode on an. officer-in-charge _ of. a 
Police Station, except that he shall not 
have power to arrest without warrant.”. 
Thus such private person could, under :s. 94 
` of the Code, . give’ a written order toan 
accused person to produce a specified docu- 
ment, which was the subject-matter of the 
charge, supposing, for instance, it was 
alleged to be a forgery. And ifa private 
person can exercise:such a power, a fortiori 
& Magistrate making a preliminary inquiry 
can doso. _ In facts, 94, Criminal Procedure 
Code, authorizes this power being exercised 
tiot only for the purposes of a trial, but also 
for the purposes of any investigation or 
inquiry. While, therefore, I feel the force 
of thie objections to having a sortof prelimi: 
nary trial of acase, I do not think that there 
is anything absolutely illegal ix the issue of 
JG noice to an.aegused person, ~ a 
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‘Personally I. feêl some doubts as to the 
desirability of there being such an extensive 
practice of this kind, as theré appears to be 
in Bombay. But I think that is a matter 
more for any directions that the High Oourt 


‘as. a “body may think- fitto issue-than for 


this Bench to dedl with; Theonly com- 
ment that I do think -it right to make is 
this; that Lobject to the practice of Magis- 
trates sying ‘Notice is discharged,’ as. the 
Magistrate didin this case, There is no. 
warrant in the Code for any order of that 
kind. ‘All that the: Magistrate is empower- 
éd to do under ss. 202 and 203, Oriminal 
Procedure Code, is to dismiss the com- 
plaint-after considering the result of his. 
preliminary inguiry. The phraseology “No- 
tice discharged”; may no doubt be aña- 
logous to the expression ‘Rule discharged." 
But it is one that I think ought to be: 
deprecated. The Magistrate, when he pases. 
és an order after a. preliminary inquiry, 
should say plainly. either that he- dismisses: 
the-complaint, or that he-thinks that there 
is ground’ for proceéding, and, therefore; 
directs the issue of a summons Or warrant, 
as the case may- be. -In the present case,. 
I think, the Magistrate was not debarred 
from -the dismissal of..the’ complaint in 
regard to certain sections.and from ad- 
mitting it in regard to other sections 
mentioned in the complaint. CP KE 
„For these reasons I would pass the- 
order:that I: have already indicated, ‘setting. 
aside the dismissal of the complaint against 
the two opponents as regards the alleged 
offence, under ss, 425 and 114, Indian 
Penal Odde.. Otherwise I would refuse to. 
interfere, 


Mirza, J I agree. 


“ANA . Order accordingly, 


r 
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MADRAS HIGH COURT. . 
Szoonp Orvin Appwau No. 24 or 1927... 
- January 30, 1928. ? ; 
', Present:—Mr: Justice Wallace and 
- ` Mr. Justice Srinivasa Ayyangar, ‘ 
PANOCHAPAGESA GURUKKAL— ` 
PLAINTIFE —APPELLANT i 


A ae * Versus E i 
_ SINNA SEVUGAM OHETTIAR | 
AND OTH 428 —D s¥ANO4NTS—R&SPON DENTS, 
Religious endowment—Temple—Trustee of Hindu 
temple right of, to demolish old structure and put up 
-new one—“Jeerna,” meaning ef—Diseretion of trustee 
in deciding, whether temple is in ‘jeerna’ condition— 
‘Interference by Court—Architectural- agamas, author- 
ity of—“Sarvanga vykalyam”, meaning of. 


The power of determining whether under, any : 


given circumstances’ the condition of a temple 
‘Structure is such as to be properly described as 
jeerna or dilapidated or capable of being restored 
“by patching up and repair, must be vested in the 
“managing authorities of the temple and the power 
of Gourt to interfere-with their discretion can arise 
only in a case of grossly mala -fide or improper 
exercise of discretion. [p. 67, col. 2.] 


All the rules in ancient books dealing with sacred i 


“architecture or agamas cannot be regarded as equally 
binding. A differentiation must be made between 
the rules and directions that must be regarded as 
‘mandatory and those that may be- regarded merely 
as directory, [p. 66, col. 2; p. 67, col. 1.] aes 
„ The essence of a building is its structural co- 
herencs and consistency and a building must be 
‘said to have attained the condition -of jeerna when 
bimo has seriously impaired such coherence and 
consistency. The word ‘dilapidated’ almost aceu- 
ae a a the correct eignificance of jeerna. [p. 
»col. Lj-. | 5 ‘ i 
‘The expression ‘sarvanga-vykalyam' having regard 
to the texte should be translated only as not partial 
but general dilapidation. [ibid] ire 
_. Sacond appeal against a dacree of the 
Court ofthe Subordinate Judge, Tanjore, 
in A. S..No. 41 of 1924 (A.S: No. 53 of 1923, 
District Court, West Tanjore) _preferred 
. against that of the Court ofthe District 
Munsif, Tiruvadi, in O. S. No. 120 of 1919; 


Messra, T. R. Ramachandra Aiyar, T. M. 
Krishnaswami Aiyar, A. V. Viswanatha 
Sastriand S. Subramania Aiyar, for the Ap: 
pollant. Te, ` h 

Messrs. A, Krishnaswami Aiyar, K. Bala- 
éubramania Aiyar, M: Venkatasubbiah, K; 
S. Jayarama:Aiyar, S. Nagaraja Aiyar; 

KK. Narasimha Aiyangar and S. Panchapa- 
kesa; Sastri, for the Respondents, 


JUDGMENT.—Of considerable im-`_- 


portance and interestis the main, question 
for .consideration in this second appeal. 
The plaintiffg;who are -the appellants be- 
fore us‘ are the ‘hereditary Gurutkals or. 


oficial worshippers of. the deity in the.. 


temple of ‘Gri Dharmanbai- 


at Tirgvadi, 


2 
- , 68 
For the purpose’ of thé discussion of the 
« question. raised it is sufficient to indicate 
. the respondents who-represent the defence 
as the managing authority of the institution 
represented by the dharmakartha, the de- 
ceased Ist defendant, and those derjving au- 
- thority from him. . - . 


‘The object of the action may be briefly . 


Stated to be to preventthe demolition of 
- the old shrine andthe construction of a 
“new one in its place pursuant to arrange- 
‘ments entered into with regard thereto’ by 
thedharmakartha with the 3rd defendant a 
gentleman of the Nattukottai Ohetty caste 
apparently of considerable wealth and re- 
sources, i ` 

There is apparently no question in the 
- case of thelunds of the temple being utilis- 
ed for the purposesof the proposed renova~ 


tion. There.have always no doubt been ` 


1 


two opinions with regard to all- such ree; 


novations of old temples; one school being 
strongly. against the demolition of old 
Structures and the other being in favour 
of renovation evenon modern lines. We 
have, however, nothing whatever to do with 
any such opinions. The case has comè up 
before us only to. be adjudicated on the 
legal rights.and wrongs, having regard to 
what has been alleged and provedand.found 
-~ by the lowér Courts, ‘ 


Before beginning, however, the discussion 


.of the main question it may ',be convenient 
-to dispose of what can only be regarded as a 
point arising in limine., This question 
relates tothe competency of the plaintiffs 
to maintain such suits, The objection may 
.be stated in two ways: Firstly, that the 
plaintiffs as Gurukkals can only claim to 
be the holders of the hereditary office of 
‘performing the worshipin the temple and 
could have no right te maintain a civil 
action unless what is alleged -constituies. 
any infringement of their rights‘as office- 
holders or involves any witholding of the 


perquisites they are entitled to;andsecondly, - 


‘that the plaintiffs as mere ordinary wor- 
shippers could not by themselves and with- 
out eonstituting themselves as. representa« 
tive of theentire body maintain a ‘suit for 
any such relief. . Mp 

The solution of this question is not by 
any means easy. We feel we should hava 
experienced & ‘great deal of doubt ‘and 
difficulty incoming to a conclusion with 
regard toit, if a decision should have been 
necessary for the disposal of the cage. 
While onthe ‘one hand the plaintifig -ag 


f 


. numerous individual worshippers. 


: iffs' rights. 


~ Be i 


: hereditary Gurukkals might have a cause 


of action if the demolition and renovation 
of the temple should be found to involve a 
substantial and wrongful interference with 
the rights of their office, it is at the same 
time djfficult to imagine how they can 
claim to interfere with every act of manage- 
ment .by the trustee which relates in any 


-~ manner to the idol on the mere ground 


that the right of worshipping the idol is 
theirs and that the act contemplated will 
offend against the ritualistic rules or their 
dwn notions of propriety. Again if it should 
be claimed that every ordinary worshipper 
at a templé has aright to prevent the trus- 
tee from doing any act which is alleged to 
be against such ritualistic rules or notions 


- of propriety, one cannot regard with com- 


placency the possibility of a trustee in that 
position being molested continuously by 
hundreds of such suits at the instance of 


the view, however, we have taken on the 
main point in the appeal, it has become 
unnecessary to express any view with regard 
.to the preliminary question of the plaint- 
. The main question raised and discussed 
before us may be stated thus: Have the 
‘dharmakarthas of a Hindu temple the right 
to demolish the old shrine and put up a 
new structure albeit a much better and 
improved one, unless the old shrine had 
actually crumbled to ruins and it has 


“become practically impossible to.restore the 


.sbrine’ to a fairly satisfactory condition 


-by mere-répairing and patching up? -~ The 
-question so set out:may appear to he stated 


in a somewhat extreme manner. But we 
have no doubt whatever that the conten- 
tion strenuously madebefore us wasundoubt- 
edly that, not only in substance but almost 
in terms. We may, however, to begin with, 
observe with some satisfaction that no 
similar extreme contention was attempted 


. to beadvanced on the part ofthe dharmakar- 


tha. It was notclaimed thatthedharmakartha 
had in such matters-an uncontrolled and ab» 
solute discretion to pull down the old temple 
and erect anotherin its place as he may 
think fit provided of course the funds’ of the 
temple were not drawn for any: such pur- 
pose. We feel there might be considerable 
difficulty in recognizing any. such claim 
ofabsolute discretion. The question has 


thus been narrowed down to a very limited © 


ambit, S ! 
, The question that ultimatelyemerged was 


BANOHAPAGESA QURUKAL Y. SINNA SEVUGAM ORETTIAR: 
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only inthe form, whether thè present shrine 
was £o dilapidated as to justify the dharma- 
kartha in setting about an entire renova- 
tion? ‘Ihis would, no doubt, on the face 
of it, be regarded merely as a pure ques- 
tion of fact, and so it- is toa very large 
extent. ; . 

On that question the learned District 
Munsif apparently came to a corclusicn 
in the negative, On apreal by the de- 
fendants, the learned Subordinate Judge 
in the lower Appellate Court came to an 


entirely different conclusion. The differ- 
-ence :in the conclusion arrived at by 


the two lower tribunals turns cut on exa- 


“mination to be, not cna difference really 


with regard to apy actual state of things, 
but only with reference to the extent- of 
dilapidation which would justify a complete 


-Tenovation, It is for this purpose that 
.in both the lower Courts the 
‘Judges have (launched 
-learned examination cf the agamas and 


Presiding 
on a long and. 


‘texts bearing on the point. It would ecem 
to- bea fortunate circumstance ihat tke 
case should, in both the Courts, have 
come up for hearing before such good 


“Sanskrit scholars as the particular Dis- 
-trict Munsif ənd the particular Subordi- 
-nate Judge.” But their very scholarship, 


having regard to the stand point re- 


‘spectively adopted, would eeem to have 
-tended 
“main points to be considered. Wherees 


largely to a confusion of the 
the learned District Munsif approached 
the consideration of the question and the 
-interpretation of the text from the strictly 
orthodox point of view, the learned Sub- 
ordinate Judge has examined the text and 
considered the question more from the 
engineering point of view. . 
- It must be observed, to begin with, 
that though both sides agreed to certain 
agamas such gs Uttara Kamika -Agama 
and Poorva Kamika Agama and such works 
as Jeernodhdhara Dasakams boing binding 
with regard to the questions at issue, still 
it is by no means clear to us that all the 
rules and directions contained in one er. 
the other of them should be regarded as 
mandatory and binding. While recogniz- 
ing to the full the circumstance that such 
books deal with what may be called sacre- 
dotal architecture and that, therefore, they 
cannot be regarded merely as general 
treatises on architecture, stul it 18 ime 
possible to sgree to the suggestion that 
all the rules without exception are equally 


° Ray “y -or 
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binding and that no attempt is possible 
or proper to differentiate between the 
rules and directions that must be regard- 
ed as mandatory and those that may 
be regarded merely as directory. 

-~ We shall deal later on with the argu- 
ments based on the*texts, But before 
doing so, it isclearly necessary to point 
out that the contention cannot be accepted 
that every'one of the rules should be 


regarded as mandatory and absolutely - 


binding. For instance, our attention has 
been drawn to a rule that, when a structure 
crumbles down, it- should be re-built with 
| Material only of the same or of some 
higher quality. Supposing thata garbag- 
naha. or.the inner shrine had been built 
of superior polished granite and that the 
same hal in course of time been reduced 
to ruins and the funds and resources at the 
command of the temple authorities should 
be insufficient to re-build the shrine with 
the same kind of material, then apparently 
it should be concluded that it is more 
` meritorious to leave the shrine in ruins 
‘rather than to re-build it’ in brick and 
‘mortar. Sach- could not possibly have 
been the intention of the rule. Such a 
rule for example must clearly be held to 
-be merely directory and not mandatory. 
No attempt has been made in this case 
by either party to differentiate or classify 
the rules on any such basis. 
The_ contention more strenuously pressed 
on us on. behalf of the appellants -was 
that, there wasa rule which was mandatory 
‘bacause cf theterrible penalties threatened 
-in -the event of breach, that no temple 
-should be renovated or -entirely re-built 
-unless: it has actually crumbled down 
so as to render any mere repairing of. it 
out of the question. We shall, as already 
indicated, examine the basis of this cone 
tention from the point of view of the 
- texts in the sequel. But for the present 
stage of the discussion, assuming the rule 
to-be mandatory and to be what it has 
been contended to lay down, the question 
arises, who is the person that is ultimately 
to decide under any given. circumstances 
whether the condition of the tsmple-struc- 
ture issuch as to be properly described 
as jeerna or dilapidated or capable of 
being restored by patching up and repair? 
In other words, what is the authority en- 
titled to determine the exact stage of 
dilapidation of the building which would 
justify a re-building ọr renovation ? , 


87 
If we understood. the contention of th3 
‘appellants in this matter correctly, it must 
be held that if and when the question 
is raised, itis the Court that must decide 
the. matter. As the Court cannot do it 
all itself, it must naturally rely upon 
expert evidence and it is needless-to observe 
what'in such circumstances the expert 
evidence is likely to be or prove.. = ` > 
It is also difficult to sea why, if ulti- 


mately the question is one to be deter-. 


mined bona fide, it is necessary. that such 
power of determination should. be taken 
away from the managing authorities of 
the temple and vested ina Court. It is 
no doubt possible that there may be 
a grossly mala fide or improper exercise 
of discretion. Butif it should be conceded 
as it has been in this case, that there 
has been no lack of good faith in the 
exercise of discretion by the dharmakartha 
or the trustee in deciding on entire re: 
novation, there seems to be no legal 
principle enabling. the Court to review this 
discretion of the dharmakartha. No doubt; 


if out of any improper motives the dhar- . 


_makartha ‘should seek to pull down an 
existing sacred shrine for the purpose 
of building a new one and if the case 
onan examination should turn out not 
& case of any bona fide exercise of diss 
cretion at all, then it may be that the 
Oourt can interfere. But. no such case 
has been laid inthiscase and no such chargé 
has been made. Infact, Mr? T. M. Krishna: 
“swami Aiyar the learned Vakil for the 
appellants conceded’ that the: defendants 
were really prompted by the best of motives 
and intentions. i 

We are not satisfied in this case that 
having regard to all the circumstances, ‘that 
it was not a proper case for the exercise 
of the discretion by the dharmakartha or 
that the exercise of discretion by him waa 
so erroneous or vitiated as to justify the 
interference of the Court, | ' 

Nextly assuming that the Court can; 
at any rate, in proper cases interfere 
with the decision of the dharmakartha; 
what are the facts? The learned Sub. 
ordinate Judge referring to the suit- 
temple which he personally inspected 
states that it is in a state of disrepair 
and decrepitude and dilapidation in many 
respects. He then proceeds to enumerate 
and describe the various items-of dils 


apidation, Apart altogether from the il. . 


literative language employed by the learned 
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Subordinate Judge, it may be observed 
that, on inspection by himself of the shrine,* 
he came to the conclusion that the dis- 
cretion exercised by the Pandara Sannidhi 
the dharmakartha was proper. We see no 
grounds . at all for supposing that such 
discretion was so grossly erroneous or 
vitiated as to justify our interference. 
After--all, it should not be overlooked that 
the question of the degree of dilapidation 
of abuilding is only a question of fact. 
But even onthe merits of the main con- 
téntion we are not satisfied that the ap- 
pellants have made out a case. It has 
been conceded on behalf of the appellants 
with reference to some Sanskrit texts 
quoted that ifa building has become what 
is called jeerna,it may be pulled down 
and re-built. Mr, T. M. Krishnaswami 
Aiyar for the appellants contended that - 
the expression “jeerna” should be construed 
as meaning reduce toruins. It is impos- 
sible to accede to any such contention. 

The essence of a building is its structural 
coherence and consistency anda building 
must be said to have attained the condi- 
tion of jeerna when time- has seriously 
impaired such coherence and consistency. 
The word “dilapidated” would seém almost 
Accurately to render the correct signifi- 
cance. Having regard tothe evidence in 
the case, which it is unnecessary for ua 
hereand now to re-capitulate and the find- 
ings recorded by the learned Subordinate 
Judge in the lower Appellate Oourt we 
must hold that the building is sufficiently 
dilapidated as to justify re-construction. 

Again another set of expressions which 
was much canvassed consisted the words 
“ekanga vykalyam” and “sarvanga vykal- 
yam,” It wasargued that when the state 
of the building could properly be described 
as only that ofekanga vykalyam, only repairs 
should be executed and when it was 
suffering from sarvanga vykalyam, it may 
be pulled | down and renovated, The ex- 

ression ‘“‘sarvanga vykalyam” having re- 
gard to the texts, should be translated 
only as not partial but general dilapidation 
and that is what has been established on 
the evidence and found by the lower 
Appellate Court. It is unnecessary to refer 
to or discuss the various other texts that 
were cited and with regard to the inter- 
pretation of which various theories were put 
forward. 

In the result we are not satisfied that 
the decision arrived at by the learned Sub: 
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ordinate Judge in the Court below was 
wrong. The second appeal having thus 
failed isdismissed with costs of respond- 
ents Nos. l and 10 inclusive of costs of 
private printing to be certified by the Vakil 
for respondents. 


V.N.V. Appeal dismissed, 
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OUDH CHIEF COURT. 
Sxconp Civin AppaaL No. 242 or 1927, 
February 27, 1928, 

Present :—Mr. Justice Hasan and Mr. 
Justice Pallan. 

KHALIL AHMAD KHAN AND ANOTHER— 
DiEFENDANTS—APPELLANTS 


versus 
MOHAMMAD MUSTAFA KHAN AND 
ANOTH&R—PLAINTIFFS AND OTHERS — 
DgFENDANTS— RESPONDENTS. 

Hindu Law-—Converts to Islam—Retention of Hindu 
customs of succession—Bhale Sultans of Sultanpur 
District—Law of succession—Father'’s right to inherit 
to son—Civil Procedure Code (Act V of 1908), s.-100 
Custom, question of—Second appeal—Interfer- 
ence. : 

As a general rule, questions of custom are mixed 
questions of law and fact and can be considered in 
second appeal. [p. 69, col. 1.] 

Palaniappa Chetty v. Deivasikamony Pandara 
Sannadhi (1), referred to. 

A Hindu may accept the religion of Islam and 
oe retain Hindu customs as to Succession, [p. 70, 
co. 

Ths Muhammadan Bhale Sultans of Sultanpur 
District have as a whole retained customs of inherit- 
ance which are generally in accordance with 
Hindu Law. [p. 7], col L] 

A father has no share among them, in the pro- 
perty left by hisson in the presence of his son's 
sons. [ibid.] 

Appeal agaipst a decree of the District 
Judge, Fyzabad, dated the 19th April, 1927, 
affirming that of the Sub-J udge, Sultanpur, 
dated the 2nd January, 1927. 

Messrs, Ali Zaheer, Niamas Ullah and 
Naimulla, for the Appellants. 

Mr. Zahur Ahmad for Mr. Hyder Husein, 
for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit brought by one Mustafa 
Khan for a share in certain property in- 
herited by his son Abdul Gaffar in the -pos- 
session of the sons of the latter. The par- 
ties are Muhammadans by religion’ and, if 
the Muhammadan Law of Succession applies 


A 
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-to them, the plaintiff hes undoubtedly a ' 
share in the property left bf his son. It 
was, therefore, forthe defendants to prove 


- that, for some reason, the Muhammadan, 


Law of Succession is inapplicable to this 
case, They raised two grounds. 
was that the plaintiff. kas renounced his 
claim to this-property'and the second that, 
| under the Oustomary Law of the family, the 
father has no claim to a share, in -his son’s 
eatate in’ presence of his son’s sons. The’ 
‘first ground has not been pressed before us 
and we have only to consider the question 
of custom set up by the defendants. 
An objection has been raised on the part 


of the plaintifi-respondent. that the matter - 


has been decided by findings of fact passed 
by the Court below. Speaking generally, 
questions of custom are, as laid down by 
their Lordships of the Privy Council in 
Palaniappa Chetty v. Deivasikamony Pan- 
dara Sannadhi, (1) mixed questions of law 
and fact. There may be findings as to the 
existence of a custom which are pure find- 
ings of fact, but all questions of interpreta- 
tion involve an element of law.. In this case 
there is~no question that the documents 
relied on to establish custom are silent as 
to the rights'of a father to inherit from his 
son, yet two. diametrically opposite inter- 
pretations are placed by the parties on this 
- omission. - The . respondents argue 
that the fact of there being . no 
reference to inheritauce by the father 
means that -Muhammadan Law must be 
applied, whereas the appellants argue that 
the terms of the documents produced go to 
prove the abrogation of Muhammadan Law 
in matters of succession and, if Muham- 
madan Law is not to bè followed, a 
father cannot inherit from his son in the 
presence of his grandsons. Thus, in our 
opinion, thisisa fit matter for second ap- 
peal, 
madans, they are admittedly- members of a 
- clan known.as Bhalé Sultan, resident in the 
District of Sultanpur. Itis not, disputed 
that the Bhale Sultans were originally 
Hindu Rajputs. Some membersof the clan 
are still Hindus, though others bécame Mu- 
hammadans in the time of a certain Palhan 
Deo, who lived, according to the accepted 
tradition, in: the reign of Emperor : Sher 
Shah. It has been held on several occasions 


~ (1) 39 Ind. Cas, 155 44 IA. 147; 210. Ww. N. 129; 
15 A. L. J. 485; 1 P LW. 697; -33 M.- L. J..1; 719. 
Bom. L. R. 0567; . 22 M. L:T. l; LAI) M W. N; 507; 
60. L. J. 153; 40 M. 703; pil we G). 
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“madan Law. 


Although the. parties are. Muham- 
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by the late Court of the Judicial Commis- 
sioner of Oudh that the Muhammadan Bhale 
Sultans of Sultanpur District retain many of 
their Hindu customs. Several of these 


_judgments have been filed as exhibits in the 
_case, and we have been referred in particu- 
‘lar to a judgment of a Bench of the Judicial- 


Commissioner's Court, dated the 27th March, 

1906, (First Civil ‘Appeal No, 65 of 1904), 

which i is Ex, A-25, In that judgment it was 
very clearly held that these Bhale Sultans, 
while they adopted the religion of Islam, 
adhered to their own rules of succéssion and 
that these rules of succession were consist- 
ent with Hindu Law. rather than Muham- 
The only judgment of the 
Judicial Commissioner's Court which ex- 
presses a slightly different view was distin- 
guished in the ruling which we have cited 
and does not appear to be good authority 
in this case, because it was held that the 
evidence was based on wajib-ul-araiz, which. 
had been concocted for their own purposes: 
by certain individuals, and further. more: 
the case did not refer to the District of Sul- 
tanpur but to the District of Rai Bareli. . It. 
is in no way uncommon for Hindu converts 
to Islam toretain‘many of their Hindu ‘cus- 
toms, in particular those which deal with 


succession, and this point has been discuss- _- 


ed by this very Bench in a recent case 
Binaik Dat v. Mohammad Ghafur Khan (2). 

The same has “been the case in ‘other. 
Provinces of. India and we may -quote 
as parallels -the case of the Memons of 
Bombay who have been the subject of 
numerous judicial decisions by the Bombay 
High Oourt. In particular we. would refer 
to Bai Baji v. Bai Santok (3) and Maho- 
med, Haji Abu v. Khatubai (4). These were 
cases in which Hindus_had been. converted 
to Islam, and in the case decided by their. 
Lordships of the Privy Oouncil in 1863, 

Abraham v. Abraham (5) the parties were 
Obristians who had retained certain Hindu 
customs after their conversion to Ohristian- . 


ity. Their Lordships laid down in that case 


that ‘Though the profession ofsChristianity 
‘releases the convert from the trammels of 
the Hindu Law, yet it does not of necessity - 
anvolve: any change of the rights of relations 


(2). 105 Ind. Cas. 496; ‘40. W. N. 170; ATL R. 1927 
oon 42. 


= (8) 20 B: 53; 10 Ind: Dee. (N. 8.) 594. 


` (4) 51 Ind. Oas. 513; 43 B. 647; 21 Bom, L. R.85. 
(5) 9 M-I. A. 195; 1 WR. P.O. 1; 1 Suth. P. 0. de 
501; 2 Sar. P, GO. ep, 10;.19 E. R. 716, cS e 
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of the convert in matters with which Chris- 
tianity has no concern, such as his rights. 
aud: interest „in, and his power over, pro- 
perty. ; 
‘ Similarly a Hindu may accept the reli- 
gion of Jslam while retaining Hindu cus- 
toms as to succession. 3 

Practically the whole evidence in this 
Case consists of the various wajib-ul- araiz 
of villages belonging to various branches 
. of Bhale Sultans who have been converted’ 
from Hinduism to Islam. The parties them- 
sélves own no villages with the exception 
of the property in dispute but the plaintiff's 


father Karam Sher Khan and the latter's - 


mother Musammat Rahmani are both prov- 
ed to have been descended from a certain 
Parwesh Khan of Daultapur and the family 
is, therefore, the same as the families which 
“are now in occupation of the various villages 
which have been cited in proof of the 
custom put forward by the defendants, The 
custom varies slightly from village to vil- 
lage,. but there is not asingle village in 
which the Bhale Sultans are shown to have- 
adopted the Muhammadan Law of Succes- 
sion. Ono the contrary, one after another 
the wajib-ul-araiz lay down rules of. succes- 
sion which are consonant with Hindu Law 


- . but totally opposite to Muhammadan Law. 


The lower Appellate Court has quoted 15 of 
these wajib ul-araizin which it is express- 
ly said that in the presence of sons neither 
the widow nor the daughter have any right- 
ofsuccession, and one wajib-ul arz alone 
States that the custom of inheritance is ac- 
cording to Muhammadan Law, while in an- 
` other there is a distinction between those 
‘pattis. which are inhabited by the Bhale 
Sultans and those which are inhabited ‘by 
the Saiyids. In that village Atkara the rule 
of succession is in accordance with Hindu 
Law, whereas in the portions occupied by 
the Saiyids itis particularly stated thatthe 
Muhammadan Law prevails. Among other 
Hindu customs, we find detailed in these 
wajib-ul-araiz the custom of jethwansi, the 
custom of joint family and the custom of 
a widow holding a life-interest, whereas we 
do‘not finda single custom in accordance 
with the Muhammadan Law-of Succession, 
The lower Courts have held that because 
there is no specific mention of inheritance 
by..a father, it must be assumed that, in 
this respect, Muhammadan Law. prevails and 
that the intention of this clan was only to 
exclude females, Now it is obvious that in 
‘dealing with customs of succession the last 
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form-of succession Which would occur to the 
ordinary villagér is a succession by a father 
to his son, and the absence of a reference to 
such a succession merely indicates that it 
did not occur to the framers of these wajib- 
ul araez to consider such a case. We con- 
sider that it ia mose important to look: to 
the positive evidence than to the negative. 
We find that in these documents it is laid 
down that wherethere are sons they succeed. 
In some cases, failing sons, daughters 
succeed but in most cases the daughters are 
permanently excluded. ,The position of the 
widow is aleo taken into account andin one 
case the position of the brothers of the de- 
ceased is also considered in reference to the 
claim of the widow where there are. no sone. 
We are unable to follow the lower Court in 
the view that we should stop at the exclusion 
of daughters and widow, and assume that 
only those Hindu customs, which are ex- 
pressly stated, should be held to be the 
custom of this clan and that, wherever the 
silence of the wajib ul arz gives the op- 
portunity, we should saddle these people 
with the Muhammadan Law of Inheritance; 
although there is no indication that they 
have ever wished toadopt that law. We have 
been referred to a judgment of their Lord- 
shipsof the Privy Council, Mahomed Ibrahim 

Rowther v. Ibrahim Rowther (6) in which 

it was held, with reference toa community 

who were recent converts from Hinduism, 

that it was not proved that these people 

had not adopted the Muhammadan 

of Inheritance. In particular 

their Lordships observed that “ weight 

could not “be given to the considera- 

tion that the Lubbai community were 

recent converts from Hinduism, since it was 

not suggested that the community had 

elected to be governed by Hindu Law in its 

entirety.” 

“ But the facts, of that case are unlike those 
And it -is clear from the pas- 
sage from which feference is made to the 
older decision of Abraham v. Abraham (5) 
that their Lordships were- not dissenting 
from the general principles laid down 
in that judgment but were consider- 
ing the case before them, first in the light 
of the provisions of the Madras Oivil 
Courts Act of 1873, and, secondly, on the 
deficiency of the evidence adduced in proof 


` (6) 67 Ind. Cas. 115; 491. A. 119; 45M. 308; A:I. R 
1922 P. 0,- 59; 30 M, L. T.85; 26 0. W. N. 793; 43 M 
L. J. 69; 36 G. L. J. 64; (1922) M. W. N.. 470; 24 Bom 
L. R, 944 (P. O. O eta ig me 
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of the alleged custom. In our opinion the 
evidence in the present oase establishes, 
first that the Muhammadan Bhale Sultans 
have asa whole retained customs of inherit- 
ance which are generally in accordance 
with Hindu Law, and they havenot adopted 
the Muhammadan Law of Succession, and 
secondly, that this family belongs’ to the 
clan of Bhale Sultans who have so retained 
their Hindu customs of succession in pre- 
ference. to the Muhammadan Law. This 
being so, the father has no share in the 
property left by his son, and we consider 
that the case has been wrongly decided by 
the Courts below. We allow this appeal 
with costs, set aside the decree of the 
lower Oourt and order that the suit be dis- 
missed with costs, 


A. N. A. Appeal allowed. 


. CALCUTTA HIGH COURT. 
_ APPEAL FROM APPELLATE DEORER 
No, 278 oF 1926. 
“June 6, 1928, 
. Present:—Myr. Justice B. B. Ghoss and 
- --+- Mr. Justice Bose, 
DWARKANATH MANDAL 
AND ANOTHER—DurenpaNnTs—APPELLANTS 


versus 
SRIGOBINDA CHOUDHURI— 
PLAINTIFF—RESPUNDENT, |, 

Bengal Public Demands Recovery Act (III of 1918), 
s. 57—Certificate Officer, whether. ‘Court—Decision by 
such officer, whether operates as res judicata—Land- 
lord and tenant—Rent—Partial dispossession of 
tenant—Suspension of rent. ‘ ! 

A Certificate Officer under the Bengal Public 
Demands Recovery Act is not, a Court exercising 
special jurisdiction but merely ane agent for speedy 


and summary recovery of rent, and a decision: 
arrived at by him cannot operate as res judicata - 


on any question raisedina Civif Court. [p. 72, col. 
2: p. 73, col. 2,] 
Dwijapada Das v. Kalipada De (3), referred to. 
Partial dispossession of a tenant by his landlord 
will not cause total suspension of rent where the 
lands demised are included in several schedules 
and each schedule is separately assessed. [p. 72, col. 


1 È 

Susil Kumar Biswas v. Rajani Kanta Chakrabutty 
(1) and Katyayani Debi v. Udoy Kumar Das (2), 
referred to. P ; 

Appeal against a decree of the Officiating 
Subordinate Judge, Second Court, Pabna, 
dated the 16th of September, 1925, modi- 
fying that of the Munsif, Second Oourt, 
Pabna, dated the llth of February, 1925. 
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Mr. Atul Chandra Gupta aid Babu 
Bansori Lal Sarkar, for the Appellants. :. 


`- Dr. Naresh. Chandra Sen Gupta, Babu 


Krishna Kamal Moitra, for .the Respond- 


ent. : 
A JUDGMENT. Ki; 
Ghose,J.—This is an.appedl by the 

defendants which arises out of .a suit for 
rent which was. dismissed by the Munsif 
but an appeal by the plaintiff was decreed 
by the Subordinate Judge. The points 
which are urged on behalf of the appellants 
arethree in number. The suit was for 
rent -for the years 1326 to 1330, With 
regard to the rent of 1826 no decree has 
been made in favour of the plaintiff, as it 
was barred by limitation. 

The facts which gave rise to the question 
in controversy are these:—The estate of the 
plaintiff was under the management of the 
Court of Wards. The Manager of the Court 
of Wards applied for a certificate to be 
filed to the Oertificate Officer for rent 
alleged to be due on account of this tenure’ 
from the year 1326 to the year 1329 B. §, 
-The certificate was filed on the objection 
of the defendants made under .s. 9 of the 
Public Demands Recovery ActIII of 1919 
(B. O.) the Certificate Officer cancelled the. 
certificate. The objection was that the 
rent was to be suspended on account ofthe 
defendants having been dispossessed at 
the instance of the plaintiff, of about 12 
bighas of land. The tenure- of the 
plaintiff consists, we are told, of about 
100 bighas. The Certificate Officer apparent- 
ly held that under the circumstances 
proved the landlord was not entitled to 
receive any rent. The contention in the 
Court below was that on account of this 
decision of the Certificate Officer. the 
plaintiff is pecluded from suing for rent. 
for the period covered by the decision-of 
the Cartificate Officer, and the same argu- 
ment hasbeen addressed before us which 
includes therent fortheyears 1327 to 1329 
B.S. The Subordinate Judge held that’ in 
the present case the Certificate Officer 
filed the certificate without any jurisdic- 
tion and, therefore, his order must be treat- 
ed as if non-existent. It is, however, 
argued on behalf of the appellants that the : 
Subordinate Judge is wrong.in his cone 
clusion. ` K > 

‘It is submitted in the first place that the 
Certificate Officer took cognizance of the . 
requisition for filing the certificate with 
jurisdiction,,and he had algo jurisdiction > 


`- hat being so.his order should-be treated 


“a 
to.make the order cancelling the certificate., 


as the order of aCourt of special jurisdic- 
tion and. as the order was. made in the 
exercise of the jurisdiction of that Court, 
that order shoùld operate as res judicata in 
the presènt case. A third point was urged. 
that upon the facts found that the defend- 
ants hàd been deprived of lz bighasof the. 
landscomprising his tenure there should 
be. total suspension of rent. * me 
_ With regard to the last point raised -as- 
regards the total suspension of rent tha 
Subordinate Judge found that in the 
pottah granted to-the defendants the lands 
are included in several schedules and each 
schedule containing different plots of land . 


` waé separately assessed. The lands of which. 


the defendants have.been dispossessed are. 
included in..one schedule the rent for. 
which was Rs. 3 odd per year. Upon 
that finding the Subordinate “Judge. came- 
to the conclusion that there should be 


, abatement-of rent by that. amount, and he: 


of Re. 35-106. 


gave adecreeforthe balance atthe rate 
This question - of sus- - 


- pension ofrenthas been elaborately dealt 


with by me in the case of Susil Kumar ` 
Biswas v. Rajani Kanta Chakrabutty (1) 
where I have endeavouréd to examine the 
question from all points of view with 
reference to the decided ceser, and I do’ 
not propose to. travel over. the. same 
grounds. In the present case the point- 
appears tome to be covered by the deci-. 
sion of the Judicial Committeein thecase 


- of Katyayani Debiv. Udoy Kumar Das (2). 
_ although in this case -the . rent 


was not 


‘!, fixed at so much per bigha: -It was fixed for 


. @ach schedule separately; and, therefore, it 
= falls within that decision. ~I- think, there- 
- fore, that the learned Subordinate Judge 


is right in his view that there should be no 


‘suspension of rent in this case but only . 


7, 


abatement of rent as ordered by him. i 
.The real question in controversy ia 


h whether the decision of the Certificate- 


. Officer could operate as. res -judicata or not 


“in. the present litigation. ‘The learned 


Gal. 787: 550 ae aye 
' . (2-88 Ind. Cas. 110; 52 I. A. 160; AJ I. R. 1925 P. ©. 


Advocate for the appellants - relies. upon a 
case, in which the judgment was delivered 
by me Dwijapada Das v. Kalipada _De(3) 
. (A) 104 Ind, Cas. 775; 31 0. W. N. 990; A. LR. 1987 


297; 52 O. 417; 23 A. L. J. 151;-L. R. 6 A. (P. C.) 140; 


` .80 0. W. N. 1 (P. O3 


S i P a 
. 59 100 Ind. Ces, 510; 31 O. W. Nv 898; A, I. R, 1927 
Caii'421; 46.0; L: J::596, = e. ~- 
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in support of the. cantention that the judg- 


. ment ofthe Ceftificate Officer with which 
we are concerned was the judgment of a . 


Court of. special jurisdiction and is, there» 


fore, binding upon,the Civil Court in this’ | 


case, te 

This leadsus to the quéstion as. to whe-' 
ther thé Certificate Officer isa Court ‘and 
secondly, isit a Court of special jurisdic- 
tion as contemplated in the decision I have 


‘referred toand -in all the cases cited in . 


that judgment. Reference is made first to 
6. 57 of Act III of 1913 (B.C) where it is 
stated that the Certificate Officer shall be 
deemed to be a Court and any proceeding: 
before him shall be deemed to. be a civil 
proceeding within the meaning ofs, 14 of 
the Indian Limitation Act, -1908, Tt is 
argued that-this shows that the Certificate 
Officer shall be deemed to be a Court for 
all purposes and this position of the 
Certificate Officer is not restricted to the. 
matterreferred toin s. 14 of the Indian. 
Limitation Act. The contention of the 
learned . Advocate for the respondent, on 


‘the other hand, is that no ‘such construction * 


can be put on that section. He refers to 
s..49 of the Act.. Under s. 49 .of ‘the Act it 
is specially provided that every Collector, . 
Certificate Officer and other officers acting 
under the. Act shall have the power ofa 
Civil Court for the purpose of receiving 
evidence and sọ forth. It .is contended, 
therefore, that certain powers of .the Civil 
Court have. only been conferred in the 
Certificate Officer‘and he cannot be deem- 
ed to be a Court. - It seems to me that there _` 


‘is considerable force in this ‘contention, . 


many officers have been invested with the 
powers of a Court for. different’ purposes; . 
for .instancea Registering Officer exercises . 


‘the powers of a Oourt for the ‘purpose of . 


summoning witnesses, taking evidence and ~ 


so forth. In certain instances a Survey. - 


Officer has -. also “been~ given -that power, 
That does not. necessarily. make those 
officers a Oourt with ‘special. - jurisdiction. 


‘In my. view the Certificate Officer cannot ia - 
. any circumstance- -be considered as a. 
Court: He is -the mere agent for speedy ` 


and summary recovery of rents’ due to an 
estate under the management of the Court 
of Wards. (Ideal at present merely with-: 
rent by the . 
certificate procedure), The mere réquisi- ` 


_tion in a prescribed form by a person 
entitled to recover rent--enables the Gerti- -_ 
- ficate “Officer. to file: -a--:certificate. This = . 
. e- Ra" 
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certificate may be challenged’ by the certi- 
ficate debtor by “following “a certain 
procédure, Ifyou call this officer a Court 
thé procedure is contrary to “all sense of 


justice and the rulés‘universally :followed - 
First comes the séntence and | 


bya Oourt. 
then the trial of the certificate debtor 
comes and seeks for trial. That’ certainly 
cannot bé the procedure of a Court-of 
Justice. : Then again the Certificate Officer 
may ‘cancel the certificate. on various 
grounds which need mot be such as a 
Judicial Officer considers proper. 
instance it appears from the judgment of 


the Munsif that in this case the Certificate 


Officer cancelled the certificate on a pre- 
vious occasion relying upon thé Commis- 
sioner’s letter containing certain directions 


to the Manager in which he directed that.. 


requisition should be made for certificate 


only in cases where there would beno con-- 
test. Now, ifitis held that the decision 


of. the Certificate Officer cancelling the 
certificate prevents the plaintiff from 
bringing a suit in the regular Oourt, could 
it be said that even in the case last men- 
tioned a person who made the requisition 
for certificate shall be debarred from 
getting his- rent-by a suit in the Civil 
Court?. I think not.: Moreover it seems to 
me that the intention of the Legislature was 
that the Certificate Officer should -deal with 
such simple questions as to. whéther the 
certificate debtor was really in possession 
of the land for the rent of which the 
certificate-bas been filed, or whether he has 
actually paid-the amount due. It could not 
possibly ‘have been the intention of the 
Lagislature that the Certificate Officer, who 
cannot be presumed to be a trained lawyer, 
_ should decide such complicated question as 
arose -in this . case, as to whether -there 
should be a suspension of the entire 
_ rent because the defendanta'-had been 
dispossessed of asmall area of the tenure, 


The question involved is one of consider- ' 


able “difficulty and there has-been a number 
_of authorities taking different, views on 
different setsof facts, In that view, in my 
opinion, the judgment of the Certificate 
Officer cannot‘operate as- res judicata as 
regards the suspension -of rent. Another 
argument raised on behalf ofthe respond- 
ent is that power has ‘been .given to the 
certificate debtor to question the certificate 


in the Civil Court, but no power has been.. 


given to the landlord when the: certificate 


is cancelled to question “the: decision of the 


‘JOTI:-PRAAD'Y, SBIOHAND,” =~ 
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. Oartifeate Ofèċsr in wOivil Court. To say. - 


that the landlord must .be bound by. the 
. order of.the Oertificate Officer who cancels 
his certificate: but the certificate ‘debtor 


may question his decision by areference to ` 


the Civil Court would be essentially wrong. 
There iš considerable force ‘in- this- ‘drgu- 
ment-which isnot'met by the reply of the 
appellants that the landlord chose _ his own 


tribinal and he must abide by its decision, . 


tight or wrong; and hè” cannot make-a 
` grievance if ‘he is prevented from going to 
the Givil Court and qiiestion.-the decision. 
of the Certificate Officer. Su 
« I hold, therefore, that the Certificate 


r 


Officer not being a Court exercising special 


jurisdiction, any decision - arrived-at by.- 


him cannot.operate.as. res judicata on’ any ` 


question raised-in-a:Oivil Court. “In - that 
view it is unnecessary for meto discuss’ the 
question whether the action of the OCerti- 
ficate Officer in filing the certificate was 
ultra vires or not. -= 0 2 aL a 
-This appeal is, therefore, dismissed with. 
Gosts. -0 7 wee ae ; 
- Bose, J.—[-agree,. : oe 
= ANA. © .- Appeal dismissed. -: 


ALLAHABAD HIGH COURT. . 
g FULL BENCH. «©. ` 
Execution First-Apprat No.-488 or 1926. 
GONNECreD WiTH APPsAL No. 489 oF 1926. 
: one July 10, 1928. nee 
. Present:—Mr Justice Sulaiman, Acting 

f Ohiof Justice, Mr. Justice Mukerji, ' 
“Mr. Justice’ Boysand, Mr. Justice Sen. .. 
`` Lala- JOTI PRASAD ann ANOTERR— 
` DROCRER- HOLDERS—APPELLANTS ` | 

= hei .  .-versus |. Tee 
-` Pandit SRIOHAND AND” aNoTHER— 
.  -JooGMEnt-DeEBrors—RESPONDENTS-  , 
. Civil Procedure: Code (Act V of 1908), O- XXI, 


am, 2~Application by decree-holder for certifying pay- | -` 


ment —Limitation —Statement of payment in execution 
petition, whethér amounts to. certification—Certifica- 
tion after- filing execution, -petition, validity. of— 
Certification. after controversy, effect of—Limitation 
Act (IX of- 1908);,Sch.’ I,, Arts, 181, 182 (7) —Com- 
promise decree—Amount payable by instalments—. 
Provision for payment in lump on default—Appli- 
cation for execution—Limitation—-‘Such dates,’ mean- 


ing of. ~ - 
Held by the Full Bench:— |, a 
` 1, There is no period of limitation applicable to a 
decree-holder certifying a payment under O. KAT, 
r. 2, sub-r. (1), ‘Civil Procedure Oode., .[p. 88, 
~ col. 2.] agi aS pie paar 


m 


a 


74 i 
2 A decree-holder is not bound to certify payment 


. + before his decree will be time-barred if the payment 


sought to be certified by the decree-holder be ignored; 
ibid |. : : 
i Bal Nath v. Panna Lal (1), not approved. 

3, A ‘statement of payment made by the decree- 
holder: in the execution application satisfies the 
requirements of -O. XXI, r. 2 (1), Civil Procedure 
Code? and would permit the decree-holder to prove 
that the payment was in fact made. [ibid.] -. 

Gokal Chand v. Bhika (6), Bhajan Lall v. Cheda 
Lay and Chatter Singh v, Amir Singh (9), over- 
rulei 7 


4. If a statement by a decree-holder purporting to 
certify an alleged payment, though -made.after thè 
application for execution has been made, is made before 

* any controversy arises, either by a Court Officer 
reporting the application to be barred by limitation 
or by objection by the judgment-debtor or otherwise, 
such statement has the effect of acertificate. [ibid.] 

But ifsuch statement is made after controversy 
arose, while there is no reason why the . Court 
-should refuse to allow the statement tô be filed for 
any other purpose than that of constituting a 
certificate, e.'g., to place on record evidence suggest- 
ing that the omission in the application for execu- 

’ tion: was a bona fide mistake, it cannot have the force 
of a certificate. [ibid.] - ; 


5. (Mukerji, J., dissenting)—Where a compro- 
mise decree (a) directs payment by instalments on 
named dates, and (b) further directs the judgment- 
debtor to pay the entire, balance. due if he makes 

- defdult:as. to any two successive instalments, an 
application for payment of instalments under the 

first part of the decree will be governed by Art. 182 
(7) and the date from” which limitation willrun as 
regards each instalment willbe ‘the date on which 
that instalment was due. [ibid.] ’ 

But ifthe application is one for the remaining 
unpaid balance of. the decretal amount under. the 
second part of the decree, it is not governed-by 
Art. 182 at all but by -Art, 181 and limitation will 
run from: the date of the last of any two successive 
defaults, the decree-holder being entitled to a decree 
for the whole ` balance .due less the amount of any 
individual instalments which, regarded as, individual 
instalments are not already barred by limitation. [p. 
89, col. 1. i 
-In sh of this description it -is undesirable to 
interpret the application too strictly; the Court may 
well pay regard to the substance of the application, 
[ibid.] . we ~ i 


i Per Mukerji, ‘J, —The provision in. the decree, 
which makes the whole of the decretal amount “pay- 


‘able, in case of one or more defaults, is only an` 


ancillary clause and can have no independent exist- 
ence. It is, therefore, not right to say that, 
there being no clause in Art. 182 which would 
directly apply, Art. 181 should apply to it. The 
decree-holder may seek to realise either the instal- 
ments which have fallen due within three years of 
the dates fixed: in the decree, for payment of an 
instalment, or ‘the entire decretal amount then due 
‘and not already barred by time, where the decree 
makes the same payable on default.- [p.85, col. 


< Execution: first “appeal ‘from the de- 
cision of the Subordinate Judge, Dehra Dun; 
dated the 25th June, 1926," - 


JOTI PRASAD ¥. SRIOHAND, 


-alleged that they had 
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ORDER OF REFERENCE. 

Sen, J.-r(ifarch 8, 1928).—This appeal 
and the connected appeal, Execution First 
Appeal No. 489 of 1928, are inter-dépendent- 
and arise out-of the execution proceedings. 
in Suit No.4 of 1¥18 of the Court of the 
Subordinate Judge of Dehra Dun which 
terminated in a°decree in favour of Lala 
Joti Prasad and Jugal Kishore on the 16th 
of June, 1918. There were three defend- 
antsin the action: Pandit Mathura Prasad, 
whois now dead, Sri Ohand and Joti: 
Prasad, sons of Mathura Prasad. Thesuit 
was settled by a compromise whereby it 
was agreed that Rs. 6,000 was payable by 
the defendants within a month from the 
date of the decree and the remaining | 
amount was payable in annual instal- 
mentsof Rs. 1,000, ' It -is admitted and 
indeed, it isnot contested that Rs. 6,000 
were realised by the decree-holders on the 
12th of July, 1918. This was followed bya 
further recovery of Rs. 1,000 by the decree- 
holderson the Ist-of July, 1919. The 
present application for execution was made 
onthe 14th of ‘September 1925, against 
Sri Chand and Joti Prasad, Mathura 
Prasad one of the judgment- debtors having 
died in the meantime, The- decree-holders - 
réceived Rs. 2,000 on- 
the 12th of June, 1921, and another sum of 
Rs. 2,U000n the 14th of June, 1923, and 
certified the payments on. the 24th of April, 
1926. The present -application was for 
recovery of Rs. 3,582-14-6 being the remain-- 
ingamountof the decree together with 
interest at 6 per cent. per annum.. me 


.The compromise decree provided that 
if Rs, 6,000 were not paid as agreed upon, 
within a month of the passing of the decree 
the decree-holders would be entitled to take 
out execution of the entire decree in dis- 
regard of thé provision as to the instalments, > 
The decree further provided that if any’ 
two instalments of Rs. 1,000 each remained 
unpaid, the decree-holders would bè- 
entitled to take out execution of the decree 
for whatever sum might remain dua to- 
gether with interest at the-rate of 6 per cent, 
per annum, ` 


The case of the decree-holders, therefore, ` 
was that after the 14th of June, 1923, the 
judgment-debtore not having paid the- 


“ remaining instalments, which were payable 


in 1924and 1925, they. were , entitled to 
recover the balance of the decretal amount 


| together with interest. = ° 


< 
. 
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. The application for êresution was re- 
sisted ‘by the judgment-debtors inter alia 


yOtY PRASAD 9, BSICHAND, - 


on the ground ‘that the application for. 


execution was statute barred. They denied: 


. the alleged paymentsof the two sums of 


Rs. 2,000 on the 12th of June, 1921, and 
on the 14th of June, 1923. They further - 


urged that the payment of these two sums 
not having been certified by 
holders under O. XXI, r. 2, Oivil Procedure 
Code, by means of a separate application 
. before the present application for execu- 
tion was 
the decree wes bound to hold that no 
such payments had been made by the 
judgment-debtors and that default had, 


therefore, taken place with reference to- 


the instalments payable in July, 1920, 
and July, 1921. The present application 


for execution dated the 14th of September, ° 


1925, having been made more than three 
years after the second default was, therefore, 
barred by limitation. 

The learned Subordinate Judge has 
sustained these pleas and dismissed the 
application for execution as time-barred. 
He has cited Baij Nath v. Panna Lal (1) 
in support of bis view. ` | 

The decree-holders in order to avoid the 


plea of limitation have submitted a num- - 


ber of pleas which -may be enumerated 
as follows:—That O. XXI, r.2, Civil Pro- 
cedure Code, or the Indian Limitation Act 
prescribes no period for the decree holder 
to certify payment; that the payment by 
the decree-holder may be certified at any 


the decree-. 


lodged, the Oourt executing. 


>- & business man, 


time either prior to, contemporaneous with: 


or subsequent to the application for execu- 
tion. Indeed the payment may be certified 
at any time before the final determination 
of the question in issue—(The certificate 
may be challenged; it is not conclusive but 
it opens the dcor for enquiry into the 
question, of the alleged payment;) that 
thelasttwo instalments which “were payable 
in 1924 and 1925 were not time-barred on 


the date when the-execution was applied ` 


for and lastly that limitation is saved by 
acknowledgments of liability made bythe 
judgment- debtors threugh their Vakil Babu 
Bhagwat Sahaiby the (sic) letters of the 
Othof June, 1923, 14th of May, 1923, and the 
14thofJ une, 1923, which have been exhibited 
as numbers 1, 2,and 8. 

-Astothe last contention the learned 
_ Subordinate Judge held that these letters 


(1) 83 Ind..Oas, 737; 46 A. 635; 29 A. L. J. 581; A. I. 
Ri 1924 All, 706; L, R, 5-A. 348-Civ,. - 


45 


did not constititea clear ‘admission of 
liability onthe part of the judgment- 
debtors through their Vakil Babu Bhagwat 
Sahai. Babu Bhagwat Sahai who appeared . 
asa Vakilfor the judgment-debtors in the 
execution proceedings ‘which have given 
rise to the present appeal was examined 
as a witness on behalf of the decree- holders, 
The three letters purport to have been 
signed by him. These letters were put to 
him and he admits that he is the signatory 
of all the three letters.. His explanation 
is thathis clerk Amba Prasad, who is now , 
dead wasapproached by Sri Ohand with 
therequest that the decree-holders might 
be asked to furnish certain stateménts in 
connection with the accounts between 
them and the judgment-debtors. He wrote 
out these letters and brought them to the 
witness for signature and the latter mecha- 
nically appended his signature to the same 
without caringto acquaint himself with 
the contents thereof. 1 do not consider it 
necessary at this stage to express any 
opinicn as to whether the statement of 
Babu Bhagwat Sahai on this point should. 
be accepted or not. One would expect - 
more especially when 
he is a practising lawyer, to be more 
careful and circumspect in the matter of 
acquainting himself with the contents of 
any document or documents before he 
signs the same. Amba Prasad, the clerk of 


“Babu Bhagwat Sahai, is dead. Sri Chand, . 


who came to Amba Prasad and got the 
letters written, has not offered himself 
as a witness in this case. It is said that 
Sri Chand held a power-of-attorney from 
Mathura Prasad. That power-of-attorney 
has not been produced and I do. not 
know asto whether Sri Chand was 
authorised by Mathura-Prasad to make an 
acknowledgment or liability with reference 
to this decree. Sofaras the third judg- 
ment-debtor Joti Prasad is concerned, he. 
had madeno admission.of liability what- 
soever. As the record stands thereis the 
uncontradicted statement of Babu Bhagwat ` 
Sahai that he received no instructions from 
Sri Chand authorising him to make any 
admission of liability. Upon the evidence, 
the acknowledgments are not brought home 
to Sri Chand. . | : 
ZIthas been mentioned ‘above that the 
lat two instalments were payable in the ` 
years 1924 and 1925.. It is‘ argued by the 
decree: holders that their case is covered by 


_ Art. 182 (7) ofthe Indian | Limitation Act 


16. 


.. (Act IX:of 1908), and that the compromise 
decree having definitely fixed certain dates 
for the payment of the last twoinstalmentsthe 
application-for execution is quite within 
time inasmuch as it has been made within 
three years of either of the two dates. 
Reliaace has been placed by the learned 
Counsel for the appellants upon the cases 
of Shankar Prasad v. Jalpa -Parsad (2) and 
Lachmi Narain v. Sarju Parashad (3), The 
respondents, ‘on the other hand, contend 
that the question in issue mainly turns 
yipon the construction of the words “such 

. date” in cl. 7 
Art. 182 of the Indian Limitation Act. In 
view of the terms of the decree, the pay- 

` ment of the later instalments was accelerat- 


ed by the defaults madein, 1920 and 1921, © 


The decree-holders not having certified 
the payment by an independent application 
lodged inthe Execution Oourt within a 
reasonable time, the alleged payments 
must be held to be myths and the defaults 
must beheld to be true. The entire 
decretal amount becamé ‘realizable from 
the date. of the earlier default. The words 
- “such date” in column 3 of the Article 
` above referred to should be considered to 
‘be the date ofthe default, namely, July1921, 


when. according to the decree, the balance be- - 


came recoverable at oncein alump sum. The 
learned Advocate for the respondents 
relies upon the -.principle enunciated in 
` the Full Bench rulings of this Court report- 
ed as Gaya Din v. Jhuman Lal (4) and 
Shib Dayal v. Meharban (5). But reliance 
is.chiefly . placed upon Gokal : Chand v, 
Bhika. (6), Bhajan Lall v. Cheda Lali. (7) 
Amir Singh v: Chattar. Singh (8), Chatter 
Singh .v. Amir Singh’ (9) and Baij 
Nath v.. Panna Lal \1).- These ‘cases 


either directly or tacitly turn upon a- 


construction of O. XXI, r. 2 of the Oivil 
Procedure Code and support the contention 
of therespondents. Jam bound by the’rulings 
reported as Amir Singh v. Chattar Singh 
(8) and Baji Nath v. Panna Lal(1) referred 
` to -above. “I have doubts as to whether 


these ,cases have been rightly décided. 


 @) 16 A. 371;-A. W, N..(1894) 115; 8 Ind. Dec. (N. 5) 
aì - 


... (8) 38 Ind, Cas. 634; 39 A. 230; 15 A. L. J. 102, 
`- (4) 28 Ind. Cas. 910; 37 A. 400; 13 A. L. J. 510. 


(5) 69 Ind, Gas, 981; 45 A. 27,” 20 A. L. J. 819; A. L 


R. 1923 All. 1. (F. B.). s 
(6) 23 Ind. Oas. 753; 12 A. 

` (7) 24 Ind. Cas, 215; 12 A 

-> (8) 29 Txid.‘Cas, 274; 13 A. 
, + (9):32 Ind.-Qas, 590; 38.4, 


L. J. 387. 
«L. J. 825. 
'D. J.'666. 
201; M A L. J. 132, 


` JOTI PRŘASADIV, SŘIONAND, | 
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-of the third column of. 
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Out of respect far the learned Judges, who 

decided these cases I shall very briefly set 
out my reasons, gt 
Procedure Code, is 
divided into three paragraphs, 
paragraph casts an obligation upon the 


‘decree-holders to certify payments made 


to-him tothe Executin g Qourt and the Court 
is under an obligation torecord the payment. , 
The duty assigned to the Court under this 
paragraph is ministerial and not judicial. 
The decree-holder.is not required to move 
the.Court to certify the payment by a formal 
application written or verbal, All that is 
necessary for him is to certify the payment 
and ifhe chooses to certify, no enquiry ia’ 
called for. Indeed no enquiry is permis- 
sible.. The payment has not to be recorded 
as a matter of routine. For this, this clause 
does not prescribe the :issue of a notice to 
the judgment-debtor to show cause why 
the alleged payment by. the judgment- 
debtor should not be’ certified. The reason 
for this omission is not far to seek. 
Where, a decree-holder certifies a payment 
he .does an act which ig detrimental to 
his interest and, therefore, the Legislature in 
its wisdom has not. considered it necessary 
to prescribe the issue of a notice before the 
certification of the payment may be made 
by the Court. Again, there is no Article 
in the Indian Limitation Act (IX of 1908) in 
the case of decree-holders which corresponds 


to Art, 174 which affects. the judgment- 


debtors alone. Article174 of the Limitation ` 
Act speaks of a notice such as is required 
by the Code of Civil Proceduré, Clause (2) 
stands in sharp contrast with cl. (1). Inthe 
case of a decree-holder certifying payment 
no application is necessary, nor issue of a 
notice and no period is prescribed in the 
‘Limitation Act. It is debatable whether 
Art. 181 apples to the decree-holder at all, 
A decree-holder certifying payment is not, 
therefore, fettered by the restrictions which 
have been explicitly imposed upon the jud g- 


ment-debtor. There is no ambiguity in the -- - 


wording of O. XXI,r. 2: Effect has, there- 
fore, to be given. to the plain language of the 
Statute. -No words should be added or 
imported but full effect should be givén to 
the Statute according to its natural and 
grammatical meaning and no limitations 
should be forged either upon the ground of 
reasonableness or of time-honoured practice, 
If the Legislature has not provided any, 
period of limitation for the certification of a 


- payment, the payment may be cértified at. 
B - 


The first. . 
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any stage of thé execution „proceedings 
before the factum of the said payment and 
its legality are called into issue before any 
Court or tribunal. 
contested and the certificate is there, the 
Court isbound to giveeffect to the certificate. 
Ifthe payment is contested it becomes: s 
matter of ‘evidence and upon an apprecia- 


tion of such evidence it may be either. 


accepted or rejected, -There is nothing in 
the language of O. XXI, r. 2 (2), Civil 
Procedure Code, to put any limitation upon 
the décree-holder's act of certifying the 
payment either prior to, contemporaneous 
with or subsequent to the application for 
execution of the decree.- I can find no pro- 
vision in the Code of Oivil Procedure 
justifying the view that the payment should 
be certified by means of a separate applica- 


tion made prior to the date of the execution . 


of the decree, There -is nothing in the 
language of O. XXI, r. (2) (1) to warrant the 
view that the decree-holder must certify 
payment within a. reasonable time of the 
payment being made to him and prior to 
his applying for? execution. The theory 
‘of reasonableness is an uncertain and 
- unsatisfactory’ test. A period’ may well 
appear to be reasonable to one Court and 
very unreasonable to another. I am, there- 
fore, of opinion ‘that the decisions of this 
Court may ‘require a further considera- 
tion, Lt & Pu ae Wa ETE 
It may not be out of place to mention 
that the decisions of the other High Courts 
are not in a line with .the decisions 
of this Court. By way of example I may be 
permitted to mention the following :— : 


Trimbak Ram Krishna v. Hari Laxman 


(10), Hansa Godhaji v. Bhawa Jogaji (11), .° 


Eusuffzeman Sarkar v. Sanchia Lal Nahata 
(12), Masilamani Mudaliar vy.» Sethuswami 
Aiyar.(13),-Elahi Bux v. Nawab Lall (14) 


> 


and Madan Mohan Banikya v. Harulal 
Kundu, (15). 
Bombay High Court in Mehbunnissa Begum 


‘vy. Mehmedunissa Begum (16) and the ob- 


a 7 Ind. Oas. 940; 34 B. 575; 12 Bom, L. R. 686. 
_ (11) 33 Ind. Oas. 232; 40 B. 333; 18 Bom L. R. 22, | 
ae) sae. Cas. 606; 43 C. 207; 20 O. W. N. 272; 23 
(13) 41 Ind. Oas, 701; 41 M. 251; (1917) M. W. N. 502; 
-83 M. L. J. 219; 22 M. L. T. 115., i ' 
14) 50 Ind. Oas. 364; 4 P.L. J.°159; (1919)- Pat. 


260. 
ga “t Inä. Oas. 72; 260. W.N. 534; 35-06. Ji 
“ (16):95 Intl. Gas, 687; 49 B.-548; 27 Bomi, L, R403; 
AL R, 1925 Bom, 309P, B) 7 n a 


pi 
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If the payment is not ` 


The later decision of the 


| Hf 
sérvations of their Lordships ‘of the Privy 
Council in the case of Chhatarpat Singh 


Dugar- v. Kharag Singh Lachiram (17) may :. __.. 


also be usefully referred to, oe 
The Ohief Court of Lucknow. appears to 
have taken the same view as the High 
Courts of Bombay, Madras and Calcutta, 
vide Prakash Singh v. Allahabad- Bank, 
Ltd. (18). cae 
The authorities of this Court and of the 
other High Courts were brought under 
review by my learned colleague in the case 
of Peare Mohan Prasad v. Raghunath Lak 
(19). Tam in accord with his views and I 
do not think it necessary to examine the 
authorities in detail just now. — - ae 
-In view of the importance of the ques-. 
tions involved in the present-appeal and 
of the fact that these questions are- fre- 
“quently coming up in. a very -large 
number of cases, I think it advisable that 
the matter-should be referred to a larger 
Bench. The points will be set out in: our 
Order of Reference. : DE as 
. Mukerji, -J.—(Mareh 8, -1928)—The 
facts of the case are given in thé judgment 
of my learnedbrother and I do not propose 
to reiterate them, - = ~~. ` 
Itis clear tome also that the- decreg- 
holder cannot take advantage of the 
three letters produced -by -him.” They do 
not constitute valid acknowledgments with- 
i mhe meaning of g. 19 of the Limitation 
The other questions that arise inthe case’ 
are the questions of the construction - of 
O. KAI, r. 2, Civil Procedure Code, and 
Art. 182, cl. (7) of the First Schedule of the 
pee Act. - i. ek 
n the question of construction of O. 
XXI, r. 2, Civil. Procedure:- Code 1 
expressed my opinion in Peare Mohan 
Prasad v. Raghunath Lal (19) and it is 
mot necessary for me to indicate my 


--epinion- here again, in view of. the fact 


‘that we propose to refer the case “for 
decision, on . certain. points, to a larger 
Bench. As regards the interpretation-- to 
-be put on-cl. (7) of Art. .le2 of the First 
‘Schedule ofthe Limitation Act ‘there is 


© (7) 39 Ind, Gas, 188; 19 Bom. L. RA174 dbp, “178; 
21 M.L. T. 36; 15 A. L. J. 87; (91%) M. W. NG Aon 
32 M. L. J. 1; 25 O. L. J. 215; 21 O. W. N. 497; 10 Bur, 
NU Tad Gos 388; 1 Luck 49023 OAW. a 
; . Oas. 353: 1 Luck. 42878 O; W, N8297 A 
1, R. 1927 Qudh 7; 29 0.0, 858, ° W. N829; A, 
Ind. Oas, 40; -25 A.L; J, 933334) IRI 

ka a ncn 


ie 


5 an 107 
All, 05; 60 
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a conflict-of opinion in this Court and 
the point is not covered by the Fall Bench 
decisions referred to in the judgment of 
my learned brother. WP 

I accordingly agree that the case should 
bə referred to a larger Bench for the de- 
cision of the points to be formulated in 
our joint Order of Reference, i 

By the Court,—(March 8, 1928).—For 
the reasons given in our separate judgments 
we refer the case to the Hon'ble the Chief 
Justice for ths constitution of alarger Bench 

*for the decision of the followtng points: 

1, Whether there is any period of limita- 
tion applicable to a decree-holder certifying 
a payment under O. XXI, r. 2, sub-r. (1) of 

. the Civil Procedure Code ? 

2. If not, must a decree-holder certify 
payment before a decree will be time- 
barred if the payment sought to be cartifi- 
ed by the decree holder be ignored ? 

- 83. Whether a statement of payment 
mide by the decree-holder in the execution 
application satisfied the requirements of 
O. XXI, r. 2, suker. (1) of ‘the Oivil Pro- 


cadure Code and permits him to prove that © 


the payment was, in fact, made? 
4, Whether a decree-holder may certify 
an alleged payment after he has made an 
application for execution, soas to be able 
‘to prove that payment in the executio 
proceedings ? : f 
5 Where a compromise decree directs 
payment of the decretal amount by instal- 
ments on particular dates and also author- 
ises the decree-holder, in the’ case of a 
default in payment of one or more instal- 
ments, to realise the balance of the decretal 
amount at once, what are the “such dates” 
within the meaning’ of cl. (7) of Art. 182 
of the First Schedule of the Limitation Act, 
namely, the dates fixed for the payment 
of the instalments or the date of the dé- 


fault ? 


Mr. Nehal Chand and Dr. K. N, Kaiju, 
r the Appellants.- 
agi PE Banerji, for the Respondents. 
OPINION. 
Sulaiman, Actg. O. J.—The facts of 
this case are briefly as follows :— f 
A suit was compromised between the 
parties on the 16th of June, 1918. The 
-substance of the compromise was embodied 
in the decree. Reading the decree in: the 
light of the compromise there can be no 
doubt; that it. provided that Rs, 6,000 
would -ke paid by the defendants to the 
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plaintiffs on the 12th--of July, 1918, and 
the remainifig amount would be paid by 
annual instalments of Rs. 1,010 each on the 
16th of June in the following years in 
succession. The decree further provided ` 
that in case of default of two (consecutive) 
instalments, the,.defendants will pay the 
whole of the balance remaining unpaid 
to the plaintiffs. Admittedly Rs. »,C00 
was duly paid, Rs. 1,000 was paid on 
the Istof July 19.9, and the decree-holders 
accepted it. . 

On the 14th of September, 1925, the de- 
cree-holders filed an application for exe- 
cution, out of which this appeal arises, 
-giving credit for two sums of Rs. 2,020 
each, stated in the application to have 
been paid on the 12th of June, 192], and 
the 14th of June, 1923. They claimed that 
under the compromise decree they were 
entitled to recover the instalments of 1924 
and 1925 together with interest, It is 
clear that their application was filed after 
all the instalments had fallen due, even 
without enforctmg the default clause, 

On the 29th of October, 1925, the defend- 
ants filed an objection denying that they 
had made any paymentsin 1921 and 1923 
and pleading that under the default clause 
the whole amount became due in June, 
1921, and that the present application, 
being made more than three years after 
that date, was barred by time. ar S 
- It was further pleaded that inasmuch 
as the alleged payments had not been 
duly certified, they could not be taken 
cognizance of by the Court. After this 
namely on the 24th of April, 1926, the 
decree-holders filed an application certify- 
ing the payments alleged to have been 
made, The learned Subordinate Judge 
dismissed this last application~from which 
‘the decree-holders have attempted to file 
an execution appeal, which is connected, 
‘He also dismissed the application for exe- 
cution, holding that it was barred by time, 
The main appeal has been preferred from 
this order. i 

The Bench before whom the case came 
up,in the first instance has referred five 
questions to this Full Bench. The first 
four turn on the provisions of O. XXI, 
Civil Procedure Code, and the last one on 
Art, 182 of tke Limitation Act. 

“There can be no doubt that the view 
taken by this Court in a series of cases, ag 
regards- the provisions of O. XXI, r. 2 


hag not been accepted by a great majority, 


-7 
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of the Judges of the othér High Courts, 
although even in these other “High Courts 
there has not been always a complete uni- 
formity., 

I think thatif we were satisfied that the 
practice which has prevailed in this Oourt 
for the last 14 years or sa is contrary to 
the express provisions of the law, we 


should have no hesitation in overruling 


the cases of this Court which lay down that 
rule of practice. 

The principle of “stare decisis” does not 
apply to such decisions, as they cannot be 
considered to have affected any fights in 
property or title, or to have affected con- 
tracts and other dealings. Another reason 
for not hesitating to re-consider those 
rulings is the circumstance that at least 
one learned Judge has recently expressed 
doubt on the soundness‘of those rulings, 
And lastly the present Full Bench has 
been constituted by his Lordship the Chief 


Justice with the express purpose of re con- - 


sidering those: cases, presumably in view of 
the fact that a different view“prevails in the 
other High Courts. ` 


The first question is: ‘Whether there is 
any period of limitation applicable to a 
decree-holder certifying a payment under 
o ri T. 2, sub-r, (1).of the Oivil Procedure 

ode.” - 4 


It is obvious that there is no express 
Article of the Limitation Act which is made 
applicable to the certification of payment 
by the decree-holder similar to Art. 174, 


-which applies to, an application by the 


judgment-debtor under O. XXI, r. 2 sub- 
T. (2). Wehave, therefore, -only to consider 
whether Art. 181, the omnibus Article for 
applications, is applicable. The Oalcutta 
High Court in the case of Baley Muham- 
mad Sahi v. Atjanmai (209 has con- 
sidered it to be applicable. With great 
respect, I cannot agree. Order XXI,r. 2, 


- sub-r, (1) speaks of “certifying payment.” It 


does not say ‘apply to certify” or “apply 
that the certificate may be recorded.” All 


“that the decree-holder is to do is to declare 


that he has received paymént. He need 
make no application to the Court, and may 
not ask the Oourt todo anything at all. 
Such certificate may not contain any preyer 
to the Court. After such payment is certi- 
fied, it is the duty of the Court to record it. 
Sub-rule (3) speaks of “certified or recorded,” 


(20) 68 Ind. Cas, 780; 26 O, W, N: 529; 35 O, L, J, 
$1; Ar L Ry 1022 Oal, 80, : z 
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“Thus a certificate by itself- is sufficient 
_ It, thereforé, seems to me that the certifies- ` 


tion by the decree-holderis not by way of 
application. Ifno application is necessary, | 
Art. 181 cannot apply. i 

Another reason for holding that Arj. 181 
is inapplicable is that itallows three years 
from the date when the right to apply 
‘accrues. Oertificationis not aright of the 
decree-holder. Itis a duty cast upon him. 
I have, therefore, no hesitation in answer- 
ing the first question in the negative, 

The second question is:' “If not, must’. 
a‘decree-holder certify payment bafore a - 


‘decree will be time-barred if the payment 


sought to be certified by the decree-holder 
beignored?”. ° 
_ The logical result of holdingthat there is 
no bar oflimitation under the Limitation Act 
is that no restriction astoany time limit can 
be imposed on the certification. Toeay that 
a decree-holder must certify payment before 
his decree becomes ‘prima facie time-bar- 
redisundoubtedly to impose a time limit, In 
my opinion thereisnojustification for such a 
view. Further, the requirement of the certifi- 
cation being made before thedecree becomes 
prima facie time-barred may sometimes 
make the certification impracticable or even 
impossible, Payment may be made to -the 
decree-holder at a distant place just a 
short time before the three years are about 
to expire, and it may be impossible or im- 
practicable for the decree-holder to rush 
to the Court in time and certify the pay- 
ment. _ ; ae 

In the case of Baij Nath v. Panna Lal 
(1) the learned Judges appear to ‘have - 
thought that the Legislature contemplated 
that the certification should be made within 
‘a reasonable time, and that that reasonable 
time is at least before the expiry of the 
period of three years.: A prompt certifica- 
tion is, no doubt, desirable. That is a 
matter for the Rules Committee to consider, 
On the language of the rule as it stands 
there is nothing which: debars.a decred- 
holder from cértifying payment after the 
ordinary three years for an application 
for execution have expired. My answer is 
that’ a decree-holder is not bound to certify 
payment before his decree is prima facie 


The third question is: ‘Whether a state. 
ment of payment made by the decree-holdér 


_in the execution application satisfied the 


requirementsof O. XXI, r. 2, sub-r, (1) of 
the Oivil Procedure Oode and permita 


H 


k 
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` him to prove- that the payment wasin fact 
a of the learned Counsel for 
-“the objestors is thatcertification isa dis- 
' ttinet and separate proceeding from the 
- filing ofan application for execution, and 
“aecofdingly a certificate cannot be contain- 
ed in the -application . itself. He relies 
strongly on the case of Gokal . Chand v. 
-Bhika (6) the case of Bhajan Lal v. Cheda 
‘Lal (7) the case of Chatter Singh y. Amir 
“Singh (9) and the case of Baij Nath v. 
..Panna Lal (1). No doubt, his contention 
‘is fully borne out by the opinions ex- 
“pressed in these cases. He further argues 
. `that O. XXT, r. 11, ‘sub-r. (2) “which re- 
“quires a decree-holder to,supply particulars 
“whether any, and (if any) what, payment 
‘or other -adjustment of the matter in con- 
‘troversy has, been made between the par- 
‘ties subsequently to the decree” is quite a 
` different'thing from the certification requir- 
“ed by `r. 2,sub-r. (1).. In my opinion. the 
‘two rules are -intended for quite distinct 
purposes, Rule ll lays down particulars 
“Which have to.be mentioned in the applica- 


“tion for execution. Rule 2 lays down the” 


“necessity for certification and the-consequ- 
7 pan ‘ot its omission. The mere fact that 
-certification is mentioned ‘in one rule and 
“particulars of payment and adjustment in 
‘another’ rule cannot justify the inference 
‘that’ the..two-cannot be contemporaneous 
- “or simultaneous. I think that the parti- 
“alara given in an application, for execu- 
“tion, if they amount to. a certification by 
-the ‘decree-holder. that payment or adjust- 
‘ment hasbeen made, are perfectly good 
“and comply with the’ requirementsofr. 2, 
gub-r. (3). In the absence of any provi- 
‘gion laying ‘down the law to the contrary, 
I must hold that the certificate may be 
contained in the application for execution 
‘felt. Admittedly the certificate may be 
“given just previous to the filing of the 
‘gpplication on the same day and almost 
“at the same time. If that is permissible, 
‘there is no good ground for holding that 
“the two cannot: be contained ‘in one’ and 
the same document, but-must be evi- 
-‘denced by two deeds filed one after the 


other... =: ; ; ihe u 
© Th thocase of Peare Mohan Prasad’ v, 
pana Lal (19), Mukerji, J., expressed a 
“doubt as to the view which had prevailed 
“in this Court but felt bound to follow it. 
“Ashworth, ‘J.; agreed with the previous 
` wiow but for, a different reason, ` His ground 
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“was that .s.. 2Q -gives--a- fresh- period «of 


‘limitation from thé time of payment, and 
O. XXI, r. 2 enacts: that an uncertified 


payment shall not be recognised. Read- 
ing these two provisions together hè thought 
that “an Execution. Court must compute 
limitation from the date, not of payment ` 
but of certificatfon.” But when the Limita- 
tion Act doesnot make certification afresh | 
‘starting point, limitation cannot be com- ' 
‘puted from it. “As certification. will ordi- 

narily be sometimes after payment, to 

‘calculate. limitation from the date of. 
certification would amount to extending 

‘time, 4 7 . 

~ Tam of opinion that the view, which 

‘prevailed previously in tbis Court, that 

certification must of a nécéssity be a: £e- 

‘parate and independent proceeding ‘is not 

correct. My answer to thethird question is 

in the affirmative. 


The fourth question is:. “Whether ‘a 


decree-holder may certify an alleged. pay- 
ment after he has made an:application’ for 
execution, so*as to be able -to prove: that 


Fayment in the execution proceedings.” °. 


: Inthe view which I haye expressed on 


the third. question it will ordinarily not 
be necessary for the decrée-holder to rely 
upon & subsequent ‘certificate..-But cases - 
may arise where the fact of psyment wes 
owing to a mistake, or oversight, or scme 
other cause, not mentioned in the application. 
In .such cases the decree being primafacie 
barred by time, the Court will probably not 
direct. notice to issue.” There seems to-be 


` nothing in the-law to prevent the dectee-- 


‘holder from certifying payment after having 
‘filed his application ‘for execution, -with a 
view to request the Court to recognise 
‘such payment and then order _ notice -to 
issue. Noreis there any provision which pre- 
vents him’ from amending his application 
-provided.no question of limitation is involv- 
ed.. But once an objection has been taken 
-either by an officer of the Oourt beforé the 
-issue of notice, or. by the judgment debtor 
when he appears to contest the application, 
„the timé has come for thé Court to refuse 
‘to recognise the uncertified payment and 
‘the decree-holder cannot by certifying sub- 
‘sequently cure thedéfect. Thisis my an- 
-swer to the fourth question; nd 3 
The fifth and last question referred ig: 


. “Where a .comprómise decree directs pay- 


ment of the decretal amount by instalments - 
‘on particular’ dates and also authorises: the 
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decree-holder, in the cadsê of ‘a default in 
payment. of one or more instalments, to 
realise thé balance of the decretal amount 
at. once, what are the ‘such dates’ within the 
_, meaning of cl. (7) of Art. 182 ofthe First 
Schedule of the Limitation Act, namely, 
the dates fixed for the payment of the in- 
stalments or the date of the default.” 


_ The form in which the default proviso is 
mentioned in this question “is due to a 
slightly inaccurate translation of the com- 
promise decree -which had been placed 
‘before the learned .Judges. It does not say 
that in the case of default the decree-holder 
Bhall have power or option to’recover the 
‘mount, but says that the amount shall be 
‘paid by the defendants to “the. plaintiffs. 
But in the view which I-take of the ques- 
tion, such a variation would not, in my opin- 
ion, be material. a eras 


The case has. been argued with: great 
-ability. on. both sides and numerous’ rulings 
-have been.cited. There is undoubtedly a 


decrees the first default makes time. begin 
‘to run in-respect’ of all subsequent - instal- 
‘ments so'as to compel the decree-holder to 
apply for execution within three years of 
the first default on penalty of losing: his 
‘rights or whether he has a recurring right 
on each of -the successive: defaults. 
opinion much confusion has been caused 
because of relying on considerations which 
‘are outside Art: 182, cl. (7): In some casés 
_ ‘Judges have differed as to whether waiver 
by the decree-holder would save time or 
” .not. Opinions have been expressed: both 
for and against the view that the principle 


should be applied in this case po. Some- 
times thedecision has depended’ on whe- 
‘ther it was compulsory for the .decree- 
' holder to-apply for execution on thè hap- 


“had the option to ignore it and wait for 
‘the next default. Then Judges have 

differed astohowfar mere abstinence on 
“the partof the decree-holder from taking 
-out ‘execution for the whole amount due 
on & default is waiver. An elaborate dis- 
cussion ‘of this point is tobe found in 
. the case of Shankar Prasadv. Jalpa Prasad 
(2). Throughout the. judgmentthere is no 
: mention of the Article which was . applic- 
` gble but possibly the learned Judges were 
“pusuming thet Arh, 17) of the old Aci, uor 


~ 
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( < merit on default, 
Sharp. conflict .of opinion .on the question . 
whether iri. the -case of such instalment 


In my underlying the whole of the Limitation Act 


“pening of the first default, or whether he Dr ge et 


‘out of the-question, : 
'; -Ia this connection: [-r ; 
gase decided by thoiy Lordships of: 
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responding’ to. Art." 182 of the present Act, 
was applicable but they have omitted to 
‘to‘say so. The extent to which considera- 
tionsof the compulsory or optional character 
of the default clause can lead-ene to is illus- 
trated by two cases which” were’ differently 
‘decided by Benches, in both. of ‘which 
Richards, O. J.,.was a member. In the case 
of Chatter Singh v. Amir Singh (9) the 
proviso was: “If default was made in the 
payment of instalments, the full amount 


“should become due,”. It was held that the 


‘decree directed that the full amount should 
-be. paid on default, Inthe case of Lachint 
‘Narain.v.:Sarju Parshad (3) the clause was 
-to the effect that upon failure to pay. any 
one instalment, the -decree-holder~ .would 
“have the power to realise the whole decretal 
‘amount without waiting for any future in- 
stalments. It’ was beld that the ‘decrees 
holder, not being bound ‘to execute: his 
decree: for the whole ‘amount, the deored 
‘cannot be said to have. directed the pays 


In my /opinion,. before considering the 
‘question whether a particular suit or api 
plication is barred’ by time, it is essential to - 


“settle at the very outset which particular 


“Article of the Limitation Act applies tu the 


-cage, and then to examine. the language of. 


‘that Article only. -It is dangerous ‘to aga 
‘sume that there is any general principle © 


governing cases of default. Hach Article 
hasits own phraseology for fixing the time 
from which limitation begins to run, and 
we have only todetermine the date, which, 
on the language of the relevant Article, is 


‘fixed. Forinstance Art.75 talks of default 
‘of successive defaults embodied in Art. 75.: being made and of the waiver of the default 


by the payee. ‘Article 132 uses the .expres- 
sion “when . the money becomés due," 
Article 181 says: “ when the right to apply 
accrues.” ‘Article 182, sub-cl, (7). has ` 
.“ The certain date of 
which the -decree directs payment,” Now 
all these expressions are different and do 
not necessarily mean the same thing, > ~. 

| The-very first thing to decide is which 

Article applies. Now Art. 181 is the general 
Article for applications, but it only applies 


-to applications for which no period of limi- 


tation is povided elsewhere. . If an applica- 
tion is specifically provided fof, Art, 181 is 
ES nee os hy 


L-might refer to ‘the 
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Privy Couneil, Maung Sin v. Ma Tok (21), 
which the present case has some resemb)- 
ance, There too the decree provided that 
` the husband would pay Rs. 2,000 annually 
‘to the wife and remain in possession of the 
disputed property, but in case of default of 
paymént, the property would be made over 
to the wife. Sofar as the application to 
Tecover the instalments due was concerned, 
the case was clearly governed by Art. 182, 
sub-cl. (7), and their Lordships held 
that that Article applied. Then dealing 


with the wife’s. right to recover the pro-. 


perty on account ofthe default, their Lord- 
ships held that upon the construction ‘of 
the decree itself, on the occasion of a de- 
fault in each payment, the right of the re- 
spondent to have the said property made 
over to her arose, and, therefore, the claim 
was not time-barred, because it was made 
more than three years after the first default, 
Their Lordships have not mentioned 
the particular Article which applied 
to that application. Article 182, cl, 
(1) could not possibly. have applied, 
as the default might occur long after the 
expiry of three years from the decree. Un- 
‘less their “Lordships considered that the ex- 
pression enforce any payment” was wide 
enough to cover the claim to recover pos- 
session of the property, Art. 182, cl 7) 
could not have applied. -I venture to think 
that as Art.182 was not in express terms- 
applicable, their Lordships had in mind the 
provisions of Art. 181, under which, having 
tegard to the construction of the decree, the 
right to apply accrued eachtime that a de- 
‘fault was made, 1 might mention that in 
"asimilar case where the default entitled the 
decree-holder to recover possession of im- 
moveableproperty, this Ceurt, in the case 
of Muhammad Islam v. Muhammad Ahsan 
(22) held that the general Article, Art. 178 
of the old Act applied and not the Article for 
execution applications. If, therefore, the 
present case is governed by Art. 152, the 
rinciple underlying the decision of their 
Lordships of the Privy Council would not 
govern it. ` 5 
I fail to see how the decree-holder's appli- 
vation for. recovery of the instalments after 


(21) 101 Ind.” Cas. 736; 54 I. A. 272; A.I, R. 1997 
P, 0.146; 53 M. L. J. 22; 1927) M. W. N. 442; 1 
Luck. Cas. 192; 29. Bom. L; R. 1014; 46 ©. L. J. 123: 
“9 R. 422; 39 M. L. T. 144; 32 0. W. N.1; 26 L. W, 
751 (P, O.) - . - 
we 16 A. 297 A W, N, (1894) 61; 8 Ind, Dec (no) 
~ di4, 9 eee. ; 
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the dates fixed» for their payment have 
expired can be taken out of Art. 182. It 
is an application for execution of adecree 
not provided for by Art. 183, ors. 48, 
Oivil Procedure Code, and, therefore, comes 
expressly within the language employed in 
column 1 of Art, 182. The application is 
to recover the instalments which fell due 
in June 1924 and 1925, and was made after 
these dates had passed, and within three 
years of those dates, The decree had 
expressly directed the payment of these 
instalments on specified dates, 16th June, 
1924 and 16th June, 1925. Prima facie, 
therefore, the application is governed by 
Art. 182, cl. (7), and the decree-holder 
at eh years from each of the two dates 
xed. 

The learned Advocate for the judgment- 
debtor relies on the proviso which stated 
“that if default in the payment of two 
instalments is made, the whole amount 


‘shall be paid by the defendants.” and con- 


tends that the whole amount became payable 
on. the 17th of June, 1921, by which time 
two consecutive defaults had taken plaee. 
For the purpose of deciding this point it 
is of course assumed thatthe decree-holder 
is precluded from proving that any pay- 
ments were made in 1921 or 1923, The argu- 
ment is that the date of this future default 
was the date fixed by the decree for the 
payment of the whole decretal amount. 
The .answer tothe question before us will 
depend on the meaning of the expression 
“certain date” inthe clause. I think that 
in the previous cases of this High Court 
referred to by me, attention was not direct- 
ed to the significance of this expression. 
The corresponding clause in the Act of 1871 
contained the expression "specified date," 
That necessarily connoted the idea that the 
exact daté should be mentioned in the 
decree, The substitution of the word “cer- 
tain” in place of “specified” widens the 
scope of its meaning. It is no longer neces- 
sary to mention by the year,month and day 
the exact datein the decree, All thesame 
the date fixed for payment must be a cer- 
tain date. In my opinion the word” cer« 
tain” is ueed in contradistinction to “uncer- 
tain.” It is not used in the sense in which 
one might say that a certain man came to 
see me. It obviously means a date, which 
though not expressly mentioned or aeter- 
tained, must yet be a date which must 
certainly occur. The word “certain,” in my 


opinion, is a contrast of the word “Bs 
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certain” as that word is usqd for instance in 
gs. 32 and 33 of the Contract Act, or ss, 21 
and 23 of the Transfer of Property Act, 
In the present case at the time when 
- the decree was passed it could not be known 
definitely and it was not at all certain whe- 
ther two consecutive defaults would be 
made by 1921. Ifthe judgment-debtors went 
on paying the instalments regularly there 
would never be any default. ‘It is, there- 
forè, impossible, in my opinion, to say that 
the decree had fixed a “‘certain date” for the 
payment of the: whole amount ina lump 
sum. Such a date was not at all certain. It 
was dependent .on the contingency of two 
consecutive defaults happening. The date 
might or might not come at all. No doubt 
it is now known that the defaults were 
made and a date arrived when the default 
clause. could be enforced, but this 
was not certain when the decree was 
passed, 
Iam, therefore, clearly, of opinion that 
in such instalment decrees, where the whole 
amount becomes due only ifdefault is made 
and not due if no default is made, the date 
of default, which does later on occur by 
chance, is nota date certain in-which pay- 
ment is directed bythe decree. In this 
view time did not begin to run under 
Art. 182 for the recoveryofall the sub- 
sequent instalments from the date of the 
first default, but under cl. (7) a sepa- 
rate period of three years is prescribed to 
run from the respective date on which each 
instalment fell due, 
In such circumstances the application for 
the recovery of the amounts of instalments 
which fell duemore than three years prior 
to the application would, unless it was 
saved by s: 19 or 20, be barred by time 
but the application would still be within 
time ag regards those instalments which 
fell due within three years, in spite ofa 
default clause. e 
As the dates fixed forall the instalments 
had expired before the application for exe- 
cution was made, there was. no necessity 
for the decree holder to enforce the default 
clause, his application is substantially one 
for recovery of the totalamount of the in- 
stalments fallen due together with interest. 
The case where a decree-holder applies 
to recover the whole amount by enforcement 
of the default clause before the dates fixed 
for the subsequent instalments have arriv- 
ed would be quite different. Such an epe 
plication ‘vould not fall under Art, 182 (7), 
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nor, as is obvious, under cl. (1), and 
would, therefore, be governed by the general . 
Art..181. This is my answer to the last 
question. . f S ; 
Mukerji, J.—Thisisareference toa Full 
Bench for its opinion on five points which 
have been formulated as below:— 5 
1, Whether thereis any period of.limita- 
tion applicable to a decree-holder certifying 
a payment under O, XXI,r. 2 sub-r, 1 of the 
Civil Procedure Oode ? 
2. Ifnot, must a decree-holder certify 
payment before a decree will be time-bar- 
red if the payment sought to be certified” 
by the decree-holder be ignored ? So 
3. Whether a statement of payment made 
by the decree-holder in the execution ap- 
plication satisfies the requirements of O. 
XXL, r. 2, sub-r. (1) of the Oivil «Procedure 
Code and permits him to prove that the 
payment was, in fact, made? ~ ; 
“4, Whether a decree-holder may certify 
an alleged payment after he has made an 
application for execution, go as to be able to 
prove that payment in the execution proceeds 


ge 5 

5. Where ® compromise decree directs 
payment of the decretal amount by instal. 
ments on particular dates’ and also author 
ises the decree-holder, in the case of a de 
fault in payment of one or more instalments, 
to realise the balance of the decretal amount 
atonce, what are the “such dates” within 
the meaning of cl. (7) of Art. 182 of the First 
Schedule of ‘the Limitation Act, namely, 
the dates fixed forthe payment of the in- 
stalments or the date of the default? — 

The questions have arisen under circum- 
stances which. have been ‘detailed in the 
judgment, of the learned Acting Ohief 
Justice and I need not mention them again. 
My view on the first four questions are con» 
tained in my judgment in the case of Peare 
Mohan Prasad v. Raghunath Lal (19). I 
would, therefore, indicate them again very 
shortly. $ 

On the first question, whether there is 
any period of limitation applicable to the 
decree-holder certifying a payment under 
0. XXI, r. 2 (sub-r. 1) of the Civil Procedure 
Code, There can be but one answer, namely, 
that in the negative. The simple reason is 
that the Law of Limitation Act (IX of 1908) 
does not at all provide for any such period, 
A certificaté of payment given by the dec- 
ree-holder to the Court is a mere intimation 
to it thathe hasreceived a certain sum of 
money from the judgment-dobtor ox thah 
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, the decree has'been wholly or partially 
' satisfied in‘a particular way. That being 


the nature of a certificate, it is not an “ ap- 


plication,” and.the Art. 181 of. the ` Limita- 
tion Act will not apply to it. 
holder has not to make a prayer to. the 
Cour’, to which he certifies the alleged pay- 
ment or adjustment, that the same should 
be recorded. His duty is finished as soon 
as he has given the intimation tothe Court. 
After an intimation: has been given, it 
would be the duty of the Court to make a 
record of the fact that an adjustment or pay- 
ment has been made, My answer, therefore, 
to this question isin the negative. 

On point No. 2 my answer is again in the 
negative. If there isno rule of limitation, 
the decree-holder must be in a position to 

| beable to certify payment, even after the 
decree should appear, on ignoring: the pay- 
ment certified, as time-barred, ` 
is accordingly. - 

Point No. 3:—On this point, it should ‘fol- 
low from my answer on the foregoing two 
points that the certification may be one 
minute before the filing of the application- 
for execution and it may be made simulta- 
neously with the filing of the application, If 
this be so,there should be no difficulty in ac- 
cepting the statement of the decree-holder, 
contained in the execution application under 
cl. (e), r. Llof O. XXI of the Civil Pro- 
cedure Oode that a certain payment or 
adjustment has been made, as a certi- 
ficate required by r. 2 of the same Order, 
The argument that if a statement contained 
in an application for execution was to be 
taken as good enough for the purpose of 
Certification, there would be no need for 
enacting r. 2 of O. KAI has, in my opinion, 
no force. The need for certification 
under O. II, r. 2 would still be there, 

“even if no occasion should rise for mak- 
ing an application for execution... My 
answer; therefore, is as indicated above, 

Point No 4-—This question has been 
framed in view of the fact that although 


the execution application, in the case out. 


of which this reference has arisen, .con- 
tained the payments alleged by the decree- 
` holder, he filed a- certificate, after the 
judgment-debtor raised the plea of limi- 
tation. The object of that-certificate was 
to remove any formal obstacle, that might 
be in’ the way of the decree-holder proving 
„tho alleged payments, if the statement 
‘contained in the application itself be 
¿freated ‘as an insufficient certificate, The 
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question, theréfore, is, “If there be no 
previous certificate contained in the execu- 
tion application cana decree-holder, after 
the judgment-debtor has raised the objec- 
tion of limitation, file a certificate, so as 
to enable the decree-holder to prove. 
a payment, which, if proved, would 
save the application from the bar of 
limitation”? This question was answered 
by me in the negative in  Peare 
Mohan’s case (19) and I see-no reason 
to alter the opinion then entertained 


by me. While it can never be doubt- 
ed that the decree-holder can always 
tell the Court that he has received 


a certain amount of money from the 
judgment-debtor or that his decree has 
been otherwise partially satisfied by the 


- judgment-debtor, with the result that the 


decree will not be executed to the- extent 
it has ‘been satisfied, it should not be 
open to a decree-holder, when a contro- 
versy of limitation has been raised, to 
come forward with a statement (certificate) 
that, on account of a certain payment or 
adjustment, his application for execution 
should. be treated as within time. This - 


result must follow from the sub-r. (3) 
of r. 2 of O: XXI of the Oivil 
Procedure -Code. That sub-rule says: 


“A payment or adjustment, which has 
not been certified or recorded as aforesaid, 
shall not ‘be recognised by any Court 
executing the decree.” This means that 
before a payment or adjustment can be 
recognised by the. Executing ‘Court, 
there shoald be already, in existence, a 
certificate of payment or adjustment ora 
record of the payment or adjustment. | 
After the time for recognizance comes, it 
would be too late for the decree-holder to 
make certification, My answer to the 
fourth que8tion, therefore, is that the 
certificate should always come before the 
controversy ds to limitation has arisen, 


‘either on account of the judgment-debtor 


appearing and objecting to the decree 
as being time-barred, or on account of a 


subordinate officer, officially reporting to 


the Court, that the decree is time-barred. 
The question No, 5 would have been 
slightly differently framed, if the Bench 
making the reference had a correct trans- 
lation of the decree before it. The ques- 
tion as framed, assumes, as a part of the 


“terms. of the decree, that the decree- 


holder has the option, either to enforce 
payment: of the entire decretal amount og 
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Hot to do ao, in the case of thd defaultin the 
payment of one of mora instalnients, As a 
matter of fact, the decree in this present 
gase, if correctly interpreted wauld mean 
that the judgment-debtor bound himself to 
‘pay the whole of the decretal amount in 
case of any two instalments remained un- 
paid on the due dates. The point of law, 
however, that is involved is not affected by 
this altered circumstance. 

Article 182 of Sch. I ofthe Limitation 
Act is the Article which ‘applies to execu- 
tion of decrees, 
which relates to instalments payable 
under a decree is as follows :— 
“7, (Where the application is to enforce 
any payment which the decree or order 
directs to be made at acertain date) 
such date.” The meaning seems to 
ba plain to me. It means that where 
the decree or order under execution says 
that a certain sum ‘of money is to be 
paid on a particular date (it does not 
matter whether the date is expressly men- 
tioned or is mentioned by necessary im- 
pli¢ation)~. the decree-holder will have three 
or six years time, as the case may be under 
column 2 ofthat Article from- the date so 
mentioned inthe decree, for realising: that 
amount. Where a decree or order directs 
that in case of a certain amount being. not 
paid on a particular date, the’ whole of the 
amount then payable shall at once be 


realizable it cannot be said that the whole of. 


the amount sọ payable is “a payment which 
the decree or order directs to be made ata 
certain date’. The date that is mentioned 
in the decree or order is the date for the 
payment of a particular amount (instal- 
ment). Although the non-payment makes 
the whole balance at once realizable,’ there 
is no direction in the decree ore order as to 
the date when the whole of the balance is 
to'be paid. In the - case of eny ordinary 


decree, directing payment of money, al-. 


though the whole of thezamount is payable 
as soon as the decree is passed, it cannot 
be said that the decree directs that the 
payment should be made on a particular 
date. If this be ‘so, no ‘certain’ date hav- 
ing been fixed for the payment of the entire 
decretal amount, it cannot be said that 
el. (1) of Art. 182 compels the decree-holder 
to apply for the recovery of the balance of 
the decretal amount on the first or subsequ- 
ent dates given in the decree for payment 
of -an instelment. The argument that, on 
‘default being made on 16th of June (1921), 
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The cl. (7) of this Article ` 


8G 
the whole of the decretal amount besaine 


payable on 17th of June and that, thete-- 
fore, the decree should have been executéd™ 


within three years of 17th of: June, “is 
entirely fallacious. } 
that the date, 17th of June, is neigher 
specified in the decree nor is it a date 


which is mentioned, by necessary implica-” 


tion, as having been fixed by the decree 
for payment. The result, therefore, is tlat 


the decree is executable without any bar 


of limitation in respect of a particular. 


instalment, within three yesrsof the date- 


on which the instalment falls due, irres- 
pective of the provision, making the whole 
of the balance payable on default, 


The provision in the decree, which makes 
the whole of the decretal amount payable, 
in case of one or more defaults, is only 
an ancillary clause and can have no inde- 
pendent existence. It is, therefore, not 
right to say that, there being no clause 
in Art. 182 which would directly apply, 
Art. 181 should . apply to it. If this argu» 
ment were correct, we would arrive at 
this anomalous position that, in the case, 
on which the reference is based, the whole 
decretal amount fell due on thel7th June, 
1921, and became barred on 17th June, 1924, 
by the application of Art. 181, while by 
the application of Art, 182, cl. (7) the in» 
stalments of 1924, 1925 and 1926 may still 
be recovered. Then, 
residuary Article, should not be apphed to 
the execution of a decree, for which 4 


- special- rule has been provided, 


My answer, therefore, to this question is 
that the clause which makes the balance 
of the ' decretal amount at once payable, 
does not makethe whole of the amount 
payable on the dates fixed in the decrée 
for payment of particular items or on the 
dates following such dates. The decree- 
holder may seek to realise either the instal- 
ments which have fallen due within three 
years of the dates fixed in the decree, for 
payment of an instalment, or the entire 
decretal amount then dueand not already 
barred by time, where the decree makes the 
same payable on default. 


S, J.—On the first three questions 
I ne Ta entire accord with the Acting 
Chief Justice and Mr. Justice’Mukerji-as 
tothe answers to be given. . U PRN 

As tothe first, I agree that there: is: no 
period of limitation applicable to a decree- 


holder certifyifg payment under Ọ; XXI, 


Art,..lsl being a: 


It overlooks the: fact . 


kê 


r. 2, eubr, (1) of the Code of Civil Pro- 

oadure, 

“Ag to the second question; I agree that 
the paymént need not be certified before 
‘the decree would be time-barred if the 
payment sought to be certified by the 
decree-holder had to be ignored, 

As tothe third question; I agree that 
R statement of payment made by the decree- 
holder in the execution application satisfies 
the requirements of O. XXI, r. 2, sub-r, (1) 

.of the Code óf Civil Procedure, and per- 
mits him to prove that the payment was in 
fact made; and I would add that it is 
quite immaterial for this purpose in which 
column or in which part of the application 
the statement is made, provided that it 
amounts to a clear statement of the receipt 
of payment, 

- As to fourth question, there is nothing 
te prevent a decree-holder stating sub- 
sequently to hisapplication for execution 
that he received a certain sum prior to the 
application.. ; | 
: If such a statement was made before con- 
troversy of any sort as to limitation arose 
either by.a Court Officer reporting the ap- 
plication to be barred by limitation or by 
objection by the judgment-debtor or other- 
wise, such statement may be treated as in 
Gffeet an amendment of the application for 
execution and in viewof my answer to the 
third question amounts to a certificate. 

But if such statement.is made after con- 
troversy arose, while there isno reason why 
the Court. should refuse to allow the state- 
ment to be filed for any other purpose 
than that of constitutinga certificate, e. g. 
to place on record evidence suggesting 
that the omission in the ‘application for ex- 
ecution was a bona fide mistake, it cannot 
have the force of a certificate, - ; 

As to the fifth question, 

The question as put to us reads:— 

' (5) Where a compromise decree directs 
payment of the decretal amount by instal- 
ments on particular dates and also author- 
ises the decree-holder, in the case of. a 
default in payment of one or more: instal- 
ments to realise the balance of the decretal 
amount at once, what arethe “such dates” 
within the meaning of cl. (7) of Art, 182 
of the First Schedule of the Limitation Act, 
namely, the dates fixed for the payment of 
the instalments or the date of the default ? 
_ But this was due to a mistranslation of 
` the decree. The question should read :— 

(5) Where a compromise degree l 
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(a) direste payment by instalments of 
named dates, and 

(b) further directa the judgment-debtor tô 
pay the entire balance due if he 
makes default as to any two succese 
sive instalments, 

what are the “such dates” within the 
meaning of Art. 182 (7), the dates fixed 
for the judgment of the instalments or the 
date of the default? : 

The desree was for a totel sum of 
Rs. 18,512 14-6. The decree-holder alleged 
payment of Rs. 11,000 (Rs. 6,U000n July 12th, 
1918, Rs. 1,000 on July Ist, 1919, Rs. 2,000 
on June 12th, 1921, and Rs, 2,000 on 
June 14th, 1923), and on that basis 
Rs. 2,512-14-6 was due at the date of the 
application for execution. The decree-holder 
applied to execute for the whole balance. 


But payment of the last fwo sums of 
Rs. 2,000 each was denied by the judg- 
ment-debtor, and we-have to answer this 
question on the assumption that, the 
instalments being payable on each June 
16th, the judgment-debtor had- on June 
16th, 1921, made default as to two succes- 
sive instalments and a balance of 
Rs. 6, 512-14-6 remained. 

What remedy or remedies had the decree- 
holder open to him on June 16th, 1921, and 
what is the law of limitation applicable to 
such remedy or remedies. .. 

The first step is to examine the decree. 


“ The decree gave two directions:— 

(1) that the judgment debtor was to payiane 
nual instalments on a eertain specified date 
each year; (2) that ifhe made default in Tes 
pect of “any two successive instalments” the 
judgment-debtor was to pay up the whole 
balance: — 

“The amount of claim" in the application 
for execution of the decree is stated aa 
follows :— 

- “Amount of claim Rs, 12,902-6-6 costs 
Rs. 610-8. Adecree for a total sum of 
Rs. 13,512-14-6 was passedin terms of the 
mutual compromise, thé amount being pay- 


able in annual instalments of Rs 1,000; in . 


the event of default in payment of two 
instalments, tlie remaining decretal amount 
was made payable in a lump sum with 


| interest at 6 per cent. per annum, by the 


defendants; thus the remaining decretal 
amount is Re, 2,512-14-6, and interest from 


a 


16th July 1918 to 15th September, 1925, — 


- Rs. 1,070. 


` Total Rs, 3,582-14-6." 


419 1,0. 1928 


_ This may seem on the fies of it an ap- 
plication or claim under the second part 
of the decres; it does quote the “default” 
Conditfon-upon which occurring “the re- 
maining decretal amount” becomes payable 
end itthen states the total of “the re- 


maining decretal amount” which is claimed, 


It is, of course, true that it so happens 
that at the time ofthe application the dates 
for all the instalments payable had passed 
and 80 whether the application was “for 
specified unpaid instalments” already due 
or for “the remaining decretal amounts” 
the amount claimed in this case wouldbe 
the same. 

But it is so clearly on the face of it an 
&pplication under the second part of the 
decree that I should have difficulty in treat- 
ing it as one under the first part, if I had 
to deside the point. 

The question, however, has not been re- 
ferred to us to decide under which part of 
the decree the application is made, so 1 
am content to leave that to the Bench that 
referred the case to the Full Bench aad 
tHat will decide the case, and I will give 
my answer on either hypothesis. 

- If „the application be interpreted as an 
application under the first part ofthe decree 
for instalments due, I can see no reason for 
holding that the fact that the judgment- 
debtor had made two successive defaults 
and incurred the more severe penalty pro- 
vided by the second part of the decree de- 
prived the decree-holder of the right to 
enforce the first part of the decree and 
execute it at any time in respect of any 
instalment or instalments his right 
which was not barred by limitation. 
Article 182 (7) is here beyond question ap- 
plicable, for in-the case of the direction for 
gnnual instalments, the dates for payment 


are beyond doubt specified and “certain.” ` 


The right under the second part of the 
decrees is an additional right and not a 
restriction on his firstright. In the present 
case the decree-holder could, therefore, 
have executed for the instalments of 1923 
(for we have assumed that that instalment 
must for the’ purpose of our answer be 
treated as unpaid), 1924and 1925. 

. But if the application -bs interpreted 
as an application under the second part 
of the decree, the case will be different. 

On the assumption (on whieh we are 
proceeding) that the alleged payment of 
Rs, 2,000-on June 12th, 1921, was not made, 
there. was undoubtedly a default in two 
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audcessive payments, a default which gave 
the decree-Holder a right to executes in 
June 17th, 1991, for the whole balance, 

. Next, before we consider whether the 
decree-holder got by. subsequent default 
any fresh starting point for limitation of 
his’ right to execute for the balance, it 
must be determined what Article of the 
Limitation Act applied to the right td 
execute for the balance which accrued to 
him on June 17th, 1921. 

It is, in my opinion, quite clear that 


Art. 182 (7) cannot apply. It could only - 


be held toapply by holding the words” 
“certain date” to mean “a date certain (3. è., 
either apparent or determinable on the face 
of the decree) or -a date which on the 
happening of a particular event, which 
might never have happened af all, becomes 
certain.” I canseeno justification what- 
ever in the language of Art. 182 (7) for im- 
porting the second alternative intoit. The 
words “the decree directs to be made at 
a certain date’ seemto me open only to 


the construction that the date must be — 


specified in, or with certainty ascertainable 
from the decreeitself. Therefore, though 
the application is one of the class describ- 
edin the first column of Art. 182, it is 
impossible to hold that Art. 182 applies to 
it because none of the seven provisions in 
the third column is applicable to it. 

“It, of course, follows that, whether or not 
any two later successive defaults could 
be relied upon, by waiving or ignoring a 
prior default or defaults, the date of the 
second of such successive defaults would 
be equally not “certain” within the mean- 
ing of Art. 182 (7), and the question of tha 
right of the decree-holder to waive or 
ignore a default does not here arise. ` 

- I would answer, then, that, while Art. 


182 (7) would apply to an application to- 


execute in respect of and for particular in- 
stalments due on dates-certain from the 
decree itself, it does not apply at all to the 
present application for execution which is 
under thesecond part of the decree. 

The only other Article is Art. 181. By 
the second part of the decree the judgment- 
debtor is made liable to pay and a corres- 
ponding right. in the decree-holder to apply 
clearly first arose on June 17th, 1921, and, 
in the absence of any other considerations, 
the application would have become barred 
on June 17th, 1924. E ; 

But there is another consideration, to 
which | have referred (but which it was 


\ 


4 
88. = 
notin that connection necessary to pursue) 
when considering the applieability.of Art, 
4189 (7) to thé second part of the deeres. 

.. That considetation srisea upon a cone 
gtruction of the particular decreas. 


The second part of the decree makes the 
liabflity of the judgment-debtor arise upon 


default in payment of “any two successive - 


instalments." There is nothing whatever 
in this phrase to limit it to the “first two 
successive defaults” and sucha restriction 


. would moreover be ordinarily to the.pre- O. X 


< judice of the judgment-debtor by - forcing 
the decree holder to take action. This last 


- ig only a question of expediency, but apart 


altogether from such expediency, I can see 


no justification for forcing such a construc- - 


tion upon, the words “any two.” i 
- I hold, therefore, that the execution of 


the second portion of the decree is governed 
by Art. 181 and the right to apply first 


_ arose'on June 17th, 1921, and again on the 


occurrence -of each ‘default (in respect of 
that and the previous default). Therefore, 
in this case the decree-holder could apply 
on June 17th 1925, (by reason of .the de- 
faults on June 16th, 1924, and June 16, 
1925) for execution for the balance due 


"(4 e. for the- whole decretal amount ‘less 
amounts paid and less individual instal- . 


ments already barred by limitation). 
I would, therefore, answer the fifth ques- 
tion as follows ;— 4 


. Ifthe particular application for execu- 
tion be interpreted as an application under 


the’ first part of the deoree to recover. 
gartain instalments already overdue, Art,- 


182 (7) applies and limitation will run-in 
respect of each instalment from the date 


. on which it became payable, 


. Ifthe particular’ application for execus 


-tion be interpreted as an application under ' 


the second .part of the decree to- recover 
“the balance of the decretal amount re- 
maining unpaid,” Art. 181 applies and 
limitation will run as to the whole balance 
unpaid from the date of the later of the 
last two successive instalments unpaid, the 
‘decree-holder being . entitled to a decree 
for the whole balance ifhis application is 
within three years of that date less the 
amount of. any individual instalments 
which regarded as individual, instalments 
are not already barred by limitation. 


_- By the Court.—@. (1)—Whether theré 
jg -any period of limitation applicable toa 
decree-holder certifying @ payment under 
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O. XXI, r: 2) iber, (1) of tha Code of 
Givil Procedure ?- SA gi 
A,—Thera is no such period. . | 
Q. (B).—]£. not, must a decree- holder’ 
certify payment before a. decree will ba 
time barred if -the payment sought to be 
certified by the decree-holder be ignored? © 


A.—No. l 

Q (3).—Whether.a statement of payment’ 
made by the decree-holder in the execution 
application satisfied the requirements of 
XI, x. 2, sub-r. (1) of the Code’ 
of Oivil Procedure, and permits him to 
prove that the payment was in fact 
made ? 

A.—Yes. és s 

Q. (4)—Whether a zdecree-holder may 
certify en alleged payment after he has 
made an application for execution s0 a6 
to be able to prove that payment in the 
execution proceedings ? 
- A.—If the statement purporting to certify 
the. alleged payment, though made after 
the application for` execution has been 
made, is made before any controversy 
arises, either by a Court Officer reportiig 
the application to be barred by limitation 
or by objection by the judgment debtor 
or otherwise, such statement has the effect 
of,a certificate, 

But if such statement is made after 


‘gontroversy arose, while there is no reason 


why the Court should refuse to allow the 
statement to be filed for any other purposé 
than thet of constituting a certificate, e g. 
to place on record evidence suggesting, 
that the omission in the application for 
execution wana bona fide misteke, it cannot 
have the force of a certificate. 

-Q. (5) (As re-drafted by the Full Bench) 
Where e compromise decree 

(a) directs payment by instalments on 
named dates, and 

(b) further directs the judgment-debtor 
to pay the entire balance due if he makes 
default ag to any two successive instal- 
meats, | i ` 

what are the “such dates” within the 
meaning of Art. 182 (7) the dates fixed. 
for the payment of the instalments orthe 
date of the default.? 

A—(Mukerjee, J. dissenting) (a) If the ap- 
plication is one for the payment of instal- 
ments under the first part of the decree 
it will be governed by Art. 182 (7) and 
the date from which limitation will run 
as regards each instalment will. be the 
date oa which that instalment was due, - 
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(b), If the application “is one for. the 
remaining unpaid balanta . of” the decretal 
amount under the second part of the decree 
it is not governed by Art. 182 at all but 
by Art. 181 and limitation will run from 
the date -of the last of any two successive 
defaults, the decree-holder being entitled 
to a decree for the whole balance due 
less the amount of any individual instal- 
ments which, regarded as individual in- 
-gtalments,; are not already -barred by limi- 
- tation.. < i 
(c).In cases of this description it is un- 
desirable. to interpret the application too 
strictly ; the Court may well pay regard 
to the substance of the application. ' 
ANAL | Answered accordingly. 





LAHORE HIGH COURT. 

First Orvis, APPBAL No. 21 oF 1922. 

: _ June 27, 1927, 

, Present:—Mr. ‘Justice Addison and 

. Mr. Justice Johnstone, 
FIROZ DIN AND oTanrs—DEFENDANTS 
an: APPELLANTS A Bd 
can. versus ei 

NAWAB KHAN AND OTHERS —PLAINTIFFS, 
Musammat MUBARAK BEGUM. . 

. AND ANOTHRE—DEFENDANTS— | 
. RESPONDENTS. es 
Muhammadan Law—Acknowledgmént—Presump- 
ton of legittmacy—Disproof of marriage, effect “of 
Mother proved to have been prostitute, effect of— 
Burden of proof, question of, when immaterial—Civil 
Procedure Code (Act Y of 1908), 0. XIII, r. 11—Wrong 
admission without proof, effect of. 
. Under the Muhammadan Law 
illegitimacy is proved beyond doubt, by reason of the 


marriage of its parents being either disproved or 


found to be unlawful cannot be legitimatised by 
‘acknowledgment.. [p. 94, col. 1.] Ste 
The presumption of marriage aristhg from ‘pro- 
longed cohabitation does not arise where the mother 
before she is brought to the father's house was ad- 
mittedly a prostitute. |ibid.] 
Habibur Rahman v. Altaf Ali (9) and Ghazanfar 
Ali Khan v. Kaniz Fatima (8), followed. MA 
Where both parties have adduced all their avail- 
able evidence on an issue, the question of burden of 
proof becomes ‘one of mere’ academic nature. [p. 
91, col. 1.) oss ; i 
- Unproved documents cannot be regarded as proved 
and considered by an Appellate Court merely 
because they were wrongly admitted by -the lower 
Court in evidence. [p. 91,-col. 2.] Fe ern Se 
FAT he practice of admitting documents in evidence 
under O.. XIII, r 4, 
they are proved is illegal. [p. 91, col. 1:]; . : 
EhFirst appeal from a decree of the Senior 
Subordinate Judge, Hoshiarpur, dated the 
i AA e ` 


let October, 1921. : 


MEOZ BIN, NAWAB EBAN: 


the Respondents. > 


a. child whose . 


Civil Procedure Code; before 


we Bh 
“Lala Moti: Sagar, R, B., Messrs. Jiwan 


Lal Kapur, Hemraj and Nias Muhammad, 


dor the Appellants. DO 

Sir Muhammad Shaf, Kt., Messtg, 

Badri Das and Jagan Nath Bhandari, for 
- JUDGMENT.. AE 

- Johnstone, J.—The parties to thig 

appeal are | Muhammadan Rajputs of 


.Garhshankar, a small town of about 5,000 


inhabitants, in the Hoshiarpur District, 


.Səven plaintiffs -instituted the suit and 


“were later on joined by an eighth defend-: 
ant No,5 mentioned in the plaint. These 
eight persons claim to be, and it is not 
denied that they are, reversioners in the 


-third degree of one Chaudhri Ghulam Jilani 


Khan, who died in 1912, leaving a widow 
Musammat Basri (defendant No. 1) and 
three reputed sons (defendants Nos. 2 to 4), 
by Musammat Begam. Theré are also two 
daughters, one of whom was married but 
had no childjwhen the suit was brought, while 
the other was at the date of institution an 
unmarried minor, but has since married 
and given birth to a son. ` Wi 
Defendants Nos, 2 to 4 claimed to be the 
legitimate sons of the Chaudhri by Musam- 
mat Bagam, who was formerly a tawaif, 
te, dancing girl or . prostitute by profes» 
sion. On the death of the Chaudhri mutation 
was effected in the revenue papers and with 
the consent of Musammai Basri defendants 
Nos, 2 to 4 succeeded to half the estate, 
Against this order the plaintifis appealed 
to the Collector who held that defendants. 
Nos. 2 to 4 were illégitimate and | directed. 
mutation to be made in the name of 
Musammat Basri only, An ‘appeal to the 
Commissioner against the order of the 
Oollector was unsuccessful, | Se 
The next. step was taken by defendants 
Nos. 2 to 4, whe instituted a declaratory 
suit against Musammat Basri only. The 
appellants obtained information of that | 


suit and applied to be made parties, Thè - 
Court refused to-implead them and, on’ 


Musammat Basri’s confessing judgment, a 
decree was passed.in favour of defendants 
Nos. 2 to 4 to the. effect that they were in. 
possession of half the estate as sons and 
heirs of the deceased Chaudhri. A peti- 
tion for revision filed by the. Collector in 
the Chief Court was rejected. So, 

The present suit was filed by the plaint- 
iffs in January, 1919. After explaining 
the previous history the plaintiffs prayed 


fora declaration (a) that defendants Nos, 


40 
949 + are not the sons of tho deceased 
Chaudhri and (b) that the decree obtained 
by defendants Nos.2 to 4in collusion with 
Nusammat Basri is invalid and . ehall 
not affect their own rights as reversioners. 

Various preliminary pleas were preferred 
by the defendants. Those relating to the 
status of the plaintiffs as reversioners of the 
deceased and to the question of limitation 
. have been abandoned. The other main 

. preliminary pleas were (a) that the plaint- 
“ifs had no locus standi to sue in the 
presence of daughters -and particularly of 
the unmarried daughter, and (b) that 
while part of the property in sult is 
‘ancestral, the other partis self-acquired. 
On merits it was pleaded that defendants 
Nos. 2 to 4 ware the legitimate sons of the 
Chaudhri, that they had been admitted by 
< the brotherhood and even by some of the 
plaintiffs as sons of the Chaudhri and had 
beenacknowledged by the Chaudhri himself 
as legitimate sons. It was denied that 
Musammat Begam was not the lawful 
wife of, and married to, the Chaudhri 
“On these pleadings issues were framed 


and the lower Oourt came to the following. 


findings ;— > 
(a) that the ‘plaintiffs had a: locus standi 


fo sue; i 
(b) that there was acknowledgment by 
the Chaudhri of paternity if not of legiti- 


age 
2 ty hel the alleged marriage between 
him and Musammat Begam was not proved, 
and was in fact disproved; - 

(d) that at the time when defendants Nos. 
9 to 4 were born Musammat Begam was 


living at her own house as a prostitute; 


n l 
j (e) that they, having heen born out of 
wedlock in such circumstances could never 
have acquired the status of legitimate sons, 
even if acknowledgment of legitimacy had 
been proved. T E 
On these findings the plaintiffs’ suit was 
decreed with costs against defendants Nos. 
to 4. — 
i Since the passing of the decree and 
institution of the appeal Musammat Basri 
has died and her daughters have been 
brought on to the record as. her legal 
representatives, The decision in this 
appeal will in no way affect their rights as 
heirs of Ghulam Jilani Khan. ; : 


The first question which calls for a 


decision is whether the pļaintifis had a 
locus standi to sue. There is; in my 
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opinion, no dificulty in providing thé 
answer to that question. The plaintifs ara 
the nearest reversionary heirs of the decease 
ed Ghulam Jilani Khan. The daughters 
are not reversionary heirs and the fact that 
one of them has, since the passing of the 
decree, given birth toa son does not alter 
the situation. ‘That son may have rights, 
as against the plaintiffs, but a question of 
that kind will have to be raised, if ever, ina 
subsequent suit. Mr, Moti Bagar relied on 
Rani Anand Kunwar v. Court of Wards (1). 
That was a case of an adoption by a Hindu 
widow. It. was held that a suit to contest 
the adoption might, in certain circumstances, 
be brought by a contingent reversionary 
heir, but that as a rule a suit of that kind 
must be brought by the presumptive rever- 
sionary heir. The authority cited does not 
assist the defendants’ case. The general rule 
is laid down for the Punjabin para. 67, 
Rattigan’s Digest of Customary Law, which 
states that the proper person éo contest an 
alienation is the nearest reversionary heir, 
For asimilar -case I would refer to Tek 
Chand v. Soman Singh (2). That rule*is 
equally applicable to the facts of the 
present appeal. - 


. The second preliminary contention was 
that no distinction had been made between 
the ancestral and self-acquired property 
left by the deceased. It isnot denied that, in 
respect of the ancestral property in suit the 
plaintifis have a right to sue, for, when the 
‘suit was brought they were the persons 
entitled-to succeed -to-the-ancestral land on 
the death of the widow, whose estate was 
limited one, It is clear, too, that the 
plaintiffs. have contingent rights in the 
self-acquired property. On the date of the 
suit only the widow and daughters were in 
existence, ‘and not the - daughters’ sons, 


“The females mentioned’ would take a meré 


life-estate in? the self-acquired property, 
though the- daughters’ sons, had they been 


in existence, would usually succeed in 


preference to the collaterals as absolute 
owners -with respect to the self-acquired 
land. There is no bar, therefore, to the 
plaintiffs’ suing for a declaration with. 
regard to both kinds of property. It is 
~ (1) 6 0. 764; 80, L.R. 381; 81. A. 14; 4 Shome L, 
R: 78; 4 Sar. P. O. J. 195; 5-Ind. Jur. 161; Rafique 
and Jackson’s P.O. No. 63;3 Ind. Dac. (n.s,) 495 


P. 0). , | 
: (2) 4 Ind. Onas. 831; 27 P, R, 1916; 147 P, L, R. 1916; 
218 P. W. R. 1915, : 
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wonecessary at this stage to determine what 
property is andestval and what is not 
ancestral, The suit as brought by the 
plaintiffs cannot rightly be described as a 
speculative suitand [ would hold that both 
‘of the preliminary contentions urged by 
-the defendants’ Counsel must be overruled. 

The question of onus with regard to proof 
of legitimacy or the contrary has not been 
argued at any length. The lower Court 
placed the onus on the defendants Nos, 2 to 
4 to prove that they were legitimate. It is 
contended before us that the onus in such 
‘matters is alwayson the person alleging 
illegitimacy. In the present case, however, 
after the plaintiffs in their plaint had 
-alleged illegitimacy, the defendants pleaded, 
‘in para. 2 of their written statement, that 
‘Ghulam Jilani Khan had admitted defend- 
ants Nos.2 to 488 hissons by words andacts. 
It was nowhere definitely stated in these 
pleas that Musammat Begam was the married 
wife of the deceased; only the converse 
was denied, and then it was remarked that 
Musammat Begam and the deceased had all 
‘along been declaring themselves as husband 
_ and wifeand treating each other as such, 
Jn view of the pleadings I consider 
that the burden of proof was not 
wrongly placed on the defendants. The 
parties having produced all their available 
evidence, the dispute on the point is now 
mainly of an academic nature. 

Before discussing. the evidence and the 
legal questions which arise in the appeal, I 
-must advert for a moment to the manner in 
which documents were admitted on to the 
record, Itappears that when the docu» 
menis were filed, they were then and there 
_ stamped by the Judge as being “admitted 

in evidence”. under O: XIII, r. 4, -Oivil 
Procedure Code, At that time none of the 
documents had been proved, and in the 
‘result a considerable number of documents 
-of both parties was never proved during 
the trial of the suit. This practice is 
condemned as being entirely illegal, The 
position now is that all the documents 
havebeen formally admitted, though some 
are not proved. The Judge, though asked 
by the defendants to doso, did not remove 
unproved documents from the record, and 
the question is whether we should eonsider 
‘all the documents to be admitted or only 
those which were proved at. the trial. I 
would hold that the admittance under O. 
XIII, r.“4 was wrong and was not binding on 
the jparties, and [that unproved documents 
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cannot ha regarded as proved merely ` bee 
cause they were wrongly admitted by the 
Court, I shall, therefore, when dealing 
with the documents, rely on only such as 
were proved at the trial. 

The defendants made an attempt tg prove 
that a formal marriage between the aar 
ód and Musammat Begam had taken place 
about the year 1884. The attempt was, in 
my opinion,a complete failure, There are 
only three witnesses who give direct evi- 
dence on the point and say that they attend- 
ed the ceremony. These persons are Amir 


‘Bakhsh (D.. W. No. 50), Ohhajju (D. W. 


No. 51) and Nabi Bakhsh (D. W. No. 58), 
Amir Bakhsh, a patwari, omits to mention 
Nabi Bakhsh and it is obvious that Nabi 
Bakhsh, who was only about 12 or 13 years 
ofage in 1884, cannot have been called in 
as a witness, for an occasion of this kind. 
The Maulvi, who is alleged to have perform- 


-ed the ceremony, is said to be dead.” We 


are thusleft with a patwari, a gujar (D. W. 
No, 51) and a mirasi Rahim Ali (also dead) 
as the witnesses of the marriage. I have no 
-hesitation in rejecting this oral evidence as 
worthless. Norcan the defendants bene- 
fit by the suggestion that it was intended 
that the marriage should be kept secret. - It 
is extremely improbable that, if such was 
the intention -of the parties, they would 
choose strangers such as a patwari, a gujar 
and a mirasi to witness a secret marriage. 
Moreover, this suggestion of secrecy is ins 
consistent with the main plea of the de: 
fendants that the deceased openly treated 
Musammat Begam as his wife and acknow- 
ledged defendants Nos. 2 to 4 to be his song 
byher. | The only piece of documentary evi- 


-dence is a statement (D/4) made by the 


deceased in 1902, in which he declared that 
he had married Musammat Begam 25 years” 
before. That-would fix the date of the 
marriage in the year 1877, a date which 
is out of the question, since Musammat Be- 
gam admittedly had illegitimate sons, e, g., 
Babu, born in 1884, after that year. The 
statement of Musammat Begam herself 
(paper-book, Part I, pages 183 to 135) is . 
naturally in favour of these sons, but it is 
not worthy of credit. In view of what has 
already been said, one instance of disproof 
will suffice. Amir Bakhsh says that the 
deceased's second wife whose name he did 
not know, was alive when the marriage with 
Musammat Begem took place. We know 
that Musammat Barkat, the third wife, died 
in 1801 (paper-book, part III, page 90) after 


_ four years of maried life, and Amir Bakhsh 
gaye that the marriage with Musammat 
Begun took place two or thred years before 
that with Musammat Barkat, Taking the 
maximum period of seven years before 1901, 
we go back only as far as 1894 for the marri- 
age of Musammat Begam, and-by that time 
all thedefendants as I shall proceed to show, 
had been born. It is manifest that no marri- 


age took place before the defendants Nos. 2: 


to 4 were born; : 
; Itisimportant in this connection to fix 
_She dates of the births of defendants Nos, 2 
to 4, Now Musammat Begam herself ad- 
‘mits that she had three sons born out of 
‘wedlock. These were Ghulam Ghaus, Ghu- 
lam. Muhammad and Afzal alias Babu. She 
herself cannot give the dates ef births but 
Firoz Din (defendant No. 2) admitted (paper 
book, part I, page 129) that Babu was born 
in 1884 or 1885. The birth registers (part 111, 
pages 1U,etc,,) show that Babu (page 13) 
was born in March, 1884. In col. 5, 
under the “ name of father ” is inserted the 
nameof Musammat Begam. Three other 
sons were born in August, 1885, November 
1889, and November, 1892.. No later birth 
-entry has-been produced and, since the 
birth of a seventh son has never been alleg- 
ed, it follows that the youngest of the de- 
fendants was borna in 1892, It is significant 
that in all the entries, except the latest patti 
- Raske is shown as the place where the 
- mother resided, In three of them Musam- 
- ‘mat Begam is described. as a dancing girl, 
Bad. in one of them as a Muhammadar, 
kanjar (prostitute) by caste. In June, 1892, 
‘phe was inhabiting.a house in pati? Raeke 
ewyide page 17] at part ILI, page 111. | 
> Toere is abundant evidence on the record 
to prove that until Musammat Begam went 
to live at Ghulam Jilani Khan's house she 
was a prostitute, living in the prostitutes’ 
quarters of patti Raeke. Itis sufficient for 
my purpose to refer to the clear admissions 


of four of the witnesses produced by 


the defendants; namely, Niamat. Khan, 

Amir Khan, Ghulam Ghaus and Mahndi 

Kaan (D. Ws. Nos.-5, 7, 8 and 9 atpaper- 

“ book part I, page 19, line 32; page 20, lins 38; 
page di, lines 23 and 37). 

The next step, therefore, is to sscertain 

‘when Musammat Begam- went to live in 

Ghulam Jilani Khan’s house. Mr. Moti 

Sagar began by arguing, on behalf of the 

- defendants, thatshe moved to that house 


7” before the birth of Firoz Din (defendant 


No, 2). That position has now been abandon- 
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ed and it is fot seriously denied that 
she moved to the house about 1888 and at 
first lived in the male apartments and not 
in the zenana. This view is confirmed by 
the evidence of many of the plaintiffs wite 
nesses, whom I have no ‘hesitation in -rês 
garding as more reliable than those called 
by the defendants. : 
Enough has been said on the subject of 
direct evidence regarding .the marriage, 
andI must now decide whether Ghulam 
Jilani Khan acknowledged defendants Nos. 
2and4as his legitimate sons. On this 
point nearly every one of the 60 witnesses 
for the’ defendants had some general re- 
marks to offer. Itis now, as I have said, 
common ground between the parties that 
‘Musammat Begam and the other defendants 
resided in Ghulam Jilani’s house from 
about 1898 onwards. The evidence shows 
that two of the admittedly illegitimate sons 
of Musammat Begam and Chulam Jilani 
were looked after by the latter and ëm- 
ployment was obtained for them. Deiend- 
ants Nos. 2 to 4 continued to reside in ‘the 
house. In 1902 Ghulam Jilani is said to 
have appointed Firoz Din (defendant No, 
2) ashis mukhtar, vide the document ex- 
hibited as D/i5 (paper-book, part II, pages 
19and 20). This document, however, is a 
copy and is consequently nétadmissible in 
evidence, There are other such powers-of- 
attorney on the record, but none of them 
haye been produced in original and copies 
cannot be admitted. There is, however, — 
some documentary evidence of recognition 
by others and of acknowledgment by the 
deceased himself. In the former category 
are to be found various receipts, bonds and 
mutation-entries in the revenue papers, all 
of which establish recognition by the people 
of the place.. These are all in the name 
of “ Firoz Khan, son of Ghulam Jilani 
Khan.” As instances of this recognition Į 
would refer tothe documents exhibited as 
D/11 D/12, D/16 to D/23, D/48 to D/30, D/33 
and Di3¢. Thereare also some testimonials 
by officials, but these are of little value, 
since the writers of them had no personal. 
knowledge. ; i 
_In the second category, the most import- 
ant documents are D/26 and D/27 (paper . 
book, part Il. pageb 47 to 49), These are 
deedsrelating to the marriages of Firoz 
Din and Ata Muhammad Khan, defendants . 
Nos. 2 and 4, both described as sons of 
Ghulam Jilani Khan. These marriages, cele- 


-bratedsin 1908, were with the daughters of 
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Mr. Ghulam Ahmad, Barrfster, who.is there 
described as a Rajput, although the plaint- 
iffs’ version is that Mr. Ghulam Ahmad i is of 
alees reputable caste. That is a point 
which I do not propose to discuss. The do- 


cuménts prove, at all events, that Ghulam- 


Jilani Khan had his two sons married. 
Lists of marriage presents and expenses are 
given in D/25 (part II, pages 35 to 46). It 
has been argued, and with force, that in the 
marriage deeds Ghulam Jilani Khan is not 
. himself a contracting party. - Mr. Badri Das, 
for the plaintiffs, also contended'that, while 
the daughters of Mr. Ghulam Abmad were 
described as legitimate (sulbya), that term 
is omitted in the description of the bride- 
grooms. 
the deeds were on printed forms and the 
forms themselves omit the word (which 
would be sulbi in the case of males). The 
documents are, however, relevant fcr the 
purpose of’ proving an acknowledgment 


under the Muhammadan Law. It appears, 
too, from the testimony of some impartial 


witnesses that Firoz Din, during. hisi:father’s 
lifetime, 
Government. on behalf of his father. Two of 
these witnesses are' Jan Muhammad (D. -W. 
No. 2) and Nasir-ud-Din (D. W. No. 3), who 
held minor official posts in Garhshankar. 
These facts, combined with along course 
i of treatment, do undoubtedly. show that the 
deceased acknowledged defendants Nos, 2 
to 4 as his sons. Mr. Badri Das argued that 
the acknowledgment went nofurtherthan an 


admission of paternity and pointed to the . 


treatment, meted out to the other sons. It 
is clear, howevei, that the treatment accord- 
ed to the older sons’ was not similar to that 
which defendants Nos. 2 to 4 received at 
his hands. 
in’ Garhshankar and were apparently got 
rid of as soon as they could be put out in 
the world: On the other hand, defendants 
'- Nos. 2to 4 lived’ continuously in Ghulam 
Jilani Khan’s house from about 1898 on- 
wards and were recognised by him as sons. 


A furtherindication of acknowledgment is 


the fact that Ghulam Jilani Khan never 


made any gifts to these sons, whom he , 


‘would certainly have assisted in some such 


way, if he had regarded them as illegitimate l 


- and, therefore, incapable of inheriting from 
him. Taking into consideration all the 


evidence before us I would held- that the 7 
defendants proved that the deceased had- 


eta ae them as his legitimate sons, 
H will,” 1 think, he: convenient _ ah thii 


This contention has no weight for © 


used to transact business with . 


‘appeal are at once . apparent. 


The older sons no longer reside ` 
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stage, to examine the legal ‘position which 
is established when a father acknowledges 


sons born out of wedlock as legitimate. A 


considerablé body of authority has been 
brought to our notice, and I propose, as 
briefly as possible, to discuss it, 

The first case cited before us was Ehajah 


Hidayat Oollah v. Rai Jan Khanum (3). At 


page 318* the view taken by their Lordships 


.was that, “ where a child has been born to a 


father, of a mother, where there has been 


“not ameré casual concubinage, but a more. 


permanent connection, and where there is 
no insurmountable obstacle to such a mar- 


riage, then; according to the -Muhammadan 
Law, the, presumption is in favour of such . 


marriage having ` taken “place.” In 


that particular case it was found that the’ 


mother of the child’ had been taken 


into the father’s house’ a year before’ the 


child's birth, that the child had been born’ 
under the father’s roof and that there had 


been a consecutive course of treatment for’ 


seven or eight years. On those facts and’ 
the inferences -drawn from them’ it was 
held that acknowledgment had been. proved! 


and that the child was legitimate. The ` 


difference between the factsjust mentioned 
and the facts proved in the . present 
It is evident; 
too, that inthe authority cited, no attempt 


was made to establish thé ‘existence of any. 
‘insurmountable obstacle,” 
In Mahomed Bauker Hoossain Khan Baha- : 


door v.Shurfoon Nissa Begum (4) : their 


Lordships affirmed the general proposition’ l 


that according to the Muhammadan Law, the 
legitimation or ‘legitimacy of a .child of 
Muhammadan parents may properly be 


presumed or inferred from circumstances, . 


without proof, - or at least without any 


‘direct proof, either of a marriage between 


the parents or of any formal act of legitima- 
tion. 

The position is succinctly stated in a 
passage taken from Ashrufood Dowlah 
Ahmed Hossein ‘Khan `v. 
Khan (5) to which reference has frequently 
been made inthe case-law of later years: 
“An antenuptial child is illegitimate. A 
child born out of wedlock’ is .illegiti- 
mate; if: acknowledged, he ac quires the 

= 3 M. I. A. 295 at p. 318; 1 Sar: P. O. J. 282; 18 


(GSM I; A. 136; 3 W. R.P. oat 1 Suth, P, 0. d.. 


400; 1 Sar. P.O J. 728; 19 E. R, 4 
(5) MLM. I. A. 94 at p.113; 1-W. R P. O 15-1 Su 
P. O. J. 659; 2 Bor, P O. ee OER T. Z 


*Page of 3 MLA a 


Hyder « Hossein: 


a 


94 


child really illegitimate by birth becomes 
legitimated, itis by force-of an acknow- 
ledgment express or implied, directly 
proved or presumed.” It is also laid 
down:—“The acknowledgment and recogni- 
tion ofschildren by a Muhammadan as his 
sons, giving them the status of sons capable 
of inheriting asbeing of légitimate birth 
may, without proofof express acknowledg- 


ment of them, beinferred from his treat-' 


. ment of such children, provided that certain 
conditions negativing this relationship 
àro absent.” The concluding proviso - to 
this later dictum is important and is re- 
peated in a different way in Sadakat Hossein 

_v. Mahomed Yusuf (6). “The acknowledg- 
ment and recognition of a natural son by 84 
Muhammadan as his son gives him the 
status ofa son capable of inheriting asa 
legitimate son, unless certain conditions 
exist.” . 

Another way of stating the case is found 
in Muhammad Allahdad Khan v. Muham- 
mad Ismail Khan (7) where Mahmood, J., 

* observed: “A child, whose illegitimacy is 
` proved beyond doubt, by reason of the 

marriage of its parents being either dis- 

proved or found to be unlawful: cannot be 
legitimatised by acknowledgment.” 
Again, in Ghazanfar Ali Khan v. Kanié 

Fatima (8) it was held that there was no 


evidence of marriage between the parents,’ 


and that the presumption of marriage 
which might have arisen from their pro- 
longed cohabitation did not apply be- 
`. cause the mother, . before she was brought 
“to the father's house, was admittedly a 
prostitute, . o> 

There is thus a multiplicity of authority 
for the view taken that a presumption of 


marriage, derived froma long course of. 


treatment and from acknowledgment, can 
berebutted by positive disproof of marriage, 
The latest pronouncement onthe subject 
isto be found in Habibur Rahman v. 
Altaf Ali (9). At pages 864 5* their Lord- 


6 © 10 O. 663; 11 I. A. 31; 8 A 212; 4 Sar, P, . 


519; 5 Ind. Dec. (N, 8.) 466 (P. O.) 

7) 10 A. 289; 6 Ind. Dec. (N. 8.) 193. 

8) 6 Ind. Oas. 674; 32 A. 345; 14 O. W. N. 690; 7 
A. L.J, 579; 11 O. L. J. 649; 12 Bom. L. R 447; 8 M. 
- L. T. 59; (1910) M. W. N. 312; 20 M. L.J. 579; 13 0, 
0. 670; 37 I. A. 105 (P. 0.). : i 4 

(9) 60 Ind. Cas. 837; 48 O; 856; 40M. L. J. 510; 
33-0. L. J.479; 19 A. L. J.414; 23 Bom. L. R. 636: 
1921) M. W. N. 366; 29 M. L., T. 354; 14 L. W. 175; 
ip 9 w: N. 81; A, I, R. 1922 P, O. 159; 481A, 114 

P. 0.). ; 
Pages ul48 Q| Ed} 


-FIROZ-DIN 9; NAWAB KHAN, 
- . status of legitimacy. When, therefore, a 


- est of the defendants. 


112 1. O. 1998- - 


ships of the PrivygCouncil have summarised 
the law. Acknpwledgment;raises a presump- 
tion of marriage, but the presumption 
is capable of being set aside by contrary 
proof Marriage will be held proved and 
legitimacy established, unless the marriage 
is disproved. The facts out of which that 
appeal arose aré not similar to those 
which have been proved before us, There, 
the womanin the case was definitely 
proved tohave been employed as a mistress 
from štime to : time, being “dismissed” 
at intervals from the man’s house. 

So far it hasbeen held that an acknow- 
ledgment is proved on the record, and, 
therefore, according to the authorities, a 
presumption in favour of a marriage having 
taken place between Ghulam Jilani Khan 
and Musammat Begam has arisen. That 
presumption is, however, rebuttable and 
the only question which remains to be 
decided in this part of the appeal is whe- 
ther or not the plaintiffs have- positively 
disproved marriage. 

Musammat Begam did not begin to 
reside in Ghulam Jilani’s house until 1898 
or thereabouts and before then sbe lived 
in patti Raeke and was described as a 
tawaif, She admittedly had a paramour 
beforeshe started relations with Ghulam 
Jilani and her first two sons by the latter 
were born out of wedlock. The initial 
presumption: would be that that illicit 
connection continued,as is laid dewn in 
Indiv. Jaimal Singh (10). In support of 
the proposition that no change occurred 
subsequently, at least until 1898, the follow- 
ing points deserve notice:— 

(1) Musammat Begam had private 
accounts long after the birth of the young- 
The firat document 
to which a reference has been made is 
exhibited as P, W. 1 (paper-book, Part 
III, pages 164 5). The accountis against 
the name of .Musammat Begam, prostitute, 
daughter of Musammat Chando (admitted- 
ly a prostitute also), This account began 
in 1891 and continued till 1844. Then at 
page 166 of Part III is another account with 
the same shopkeeper, and Musammat 
Begam, is again described in the same way. ` 
It opens in 1899 and ends in September 
1904. The decuments are proved by Ghisu 
Mal (P. W. No.3), the son of the shop- 
keeper Ganga Ram. Inthe middle of thé 
period covering the ahove-mentioned 


(10) 98 Ind, Cas, 887; A., I, R: 1027 Lah, 48; 8 Lah, 


-Ja J. 532; 27 P. L, Re 829, 
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accounts, Musammat Begam executed two 
bonds (Part IH, page 171), ne of whieh 
(P. W. 5) is proved by Salamat Rai 
(P. W. 73). This bond is dated llth 
December, 1895, and Musammat Begam 
there also describes herself as a tawaif by 
caste. | 

(2) In certain civil litigation “Musammat 
Begam wasa party:—(a) The first caveis 
Chando and Begam v. Gauriand others 
(Part III, page 86). The plaintiffs describe 
themselves as nats (jats is a misprint). The 
appellate order in that caseisat Part II, 
page 62, and Gauri’s application for execu- 
tion at pages 567. Thissuit was followed 
up by one instituted by Ghulam Jilani 
Khan (Part III, page 155). 

(b) Begam v. Prabhu and others. This 
‘litigation began in 1894, Musammat 
Begam again described herselfasa tawaif 


(Part III, page 31) and impleaded Ghulam - 


Jilani Khan as a defendant; and he says 
inastatement appearing at page 21 of 
Part III, that he lives in the house of the 
plaintiff. No reliance need be placed on 


the heading of the pleasfiled by Ghulam 


Jilani (Part III, page 175) since he had to 
repeat the heading of the plaint, but the 
litigation is produced to show that Ghulam 
Jilani knew in 1894,.after the birth of the 
youngest defendant, that Musammat Begam 
was still publicly 4dmitting herself to be 
a tawaif and not the wife of anyone. It 


is proved, too, by the evidence of several. 


witnesses that Musammat Begam person- 
' ally attended the Oourt in this suit—vide 
“ Sundar Das (P. W. No. 39) and Mangal Das 
` (P. W.-No. 60). fo ok : 
'- (cà) The ‘third litigation was between 
Musammat Tabiand Musammat Begam in 
‘1896, Here -also Musammat Begam is 
entered as a tawaif and noobjection is made 
to that designation. In this suit Musammat 
Begam not only appeared in person but 
actually cross-examined witnesses, as ap- 
pears from a. reference to Part III, pages 
30 and 38, and Part IV, pages 10 and 11, 
Her personal attendance is deposed to by 
several witnesses. 

(3) I would next refer to the statements 
of certain men, since dead, who described 
Musammat Begam in 1897 as the paramour 
of Ghulam Jilani. These statements are in 
Part IH, pages 72, 74,75 and 76, and there 

-is another statement of a similar kind made 
in 1898, at page 47. 

(4) It is proved, further, by the clearest 

pvidence*’ that Ghulam Jilani married 
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twice long after his intimacy with Musam- 
mat Begam began. Ihave already alluded 
toa marriage with Musammat Barkat, which 
took place not before 1893,and it is not 
denied that after the close of the century he 
married Musammat Basri. According to 
respectable witnesses for the plaintiffs, 
these marriages were made in order to 
enable Ghulam Jilani to beget legitimate 
children. > 

` (5) A reference was also made by the 
plaintiffs’ Counsel to two other documents, 
in order to show that Ghulam Jilanidid 
not have common interests with his son 
Firoz Din (defendant No. 2), These 
documents refer to mortgages by Ghulam 
Jilani in which Firoz Din tried to sub- 
stitute himself in place of his father.- That 
isapossible interpretation, but not the 
most probable, since later on Ghulam 
Jilani married off Firoz Din and another 
defendant,and the more reasonable ex- 
planation is thatthe father instructed his 
son to take his place, The documents re- 
ferred to area at Part IV, pages 1-3, and 
Part II, page 152. 

(6) Finally, the plaintiffs’ Counsel alluded 
to the previous history, as set out in the 
plaint and supported by some documents, 
which shows that officially the defendants 
were notregardedas legitimate sons, until 
the civil suit between these sons and 
Musammat Basri,in which, it is alleged, 
Musammat Basri colluded with them and 
confessed judgment. 

In summing up this portion of the case 
I wouldremark that the facts set forth 
above are sufficient to disprove marriage. 
The most important factor is undoubtedly 
the manner in which the liaison began, 
That has already been described. It is 
apparent from various passages in the evi- 
dence that these illicit relations between 
menand women in that locality are ex- 
ceedingly common, and that the parties to 
them are not regarded with reprobation on 
that account. There was, therefore, 
nothing unusual in Ghulam Jilani co- 
habiting with a prostitute. Indeed, he had 
already hada similar liaison with another | 
womanof the same type. There isno 
doubt that Musammat Begam was an 
ordinary prostitute at the start. Her sub- 
sequentconduct in appearing in publie, 
living among prostitutes, conducting her 
own litigation and other business and ~ 
throughout describing herself as a tawaif 
constitute in my view, a positive dispraof 


“96 
‘of marriagé6, Thecase is on all fours with 
“that which I: have cited above, namely, 


Ghazanfar Ali Khan v. Kaniz Fatima 


(8). ~ 
- It was further contended by the Oounsel 
` for the plaintiffs that the parties are actual- 


ly governed by the Oustomary Law of the ~ 


’ Punjab and that the question of acknow- 
‘ledgment under the Muhammadan Law 
' . did not arise. There is some force in this 
‘contention per se, but the plea regarding 
. custom was not taken at 

the suit. It may be correct 

Customary Law does not as a rule recognise 


“the principle of acknowledgment (vide the | 
appearing - 


-.Punjab Chief Court judgment 
at Part III, page 124), but in the absence 
of a definite pleading, Iam not prepared 
to hold that the plaintiffs -are entitled to 
_ rely on a position which they did not take 
‘when they instituted the suit, 
_. The plea of estoppel,; which the defend- 
ants preferredin their written statement, 
“has mot been argued before us. All that 
- I need say is that the mere attestation, by 
. one of the plaintiffs,, ofone or two deeds 


in which. Firoz Din ‘was described -as the « 


“son of Ghulam Jilani cannot amount to -an 


: estoppel, since attestation does notfix an - 
attesting witness ‘with knowledge of the - 


contents of a document. 
-In conclusion I héld that the ‘marriage 
between Ghulam Jilani and Musammat 


Begam was not proved; that he did acknow- - 


_ ledge his sons, but that, marriage having 

- been positively disproved, the presumption 
arising from acknowledgment has been 
completely rebutted. 


- Iwould accordingly dismiss the appeal - 


with costs, - 
Addison, J.—I concur. | < 
ALN, As Appeal dismissed. 


ee 


MADRAS HIGH COURT. 
Oi1vIL Revision Petirton No; 23 
-oF 1926. 
November 17, 1927. `. . 
„Present: —Mr. Justice Ramesam and | 
f Mr. Justice Jackson. ‘ 


_ASUMILLIVEERARAGHAVALU ? ` 


_ —PLAINTUE—PRTITIONER 
versus ‘ 


: ASUMILLISREERAMULU AND OTHERS—~ 


. DAFENDANTS—RESPONDENTS, 
Court Fee Act’ (VII 6f- 1870); é 7 iv (abuk by 


_ ASUMILLI VEBRARAGHAVALU V, ASUMILLI SREERAMULU. 


the outset of: 
that the . 


b 515;-A. I, R. 1925 Mad, 1248; 50 M, L. J. 406, 
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minor to recover #roperty ‘alienated by guardian= 
Court-fee payakle—Article applicable. 

A minor has not got to set aside an alienation by 
a guardian in suing to recover the property alienated. 
He canignore the transaction and merely pray for 
-possession. In such a case he does not seek 
cancellation of the instrument, and cl. iv-(a) of. 7 
of the Court Fees Act does not apply. ; 

Petition, under s. 115 of Act V of 1908 
praying the High Court to revise the order, 
of the Oourt of the Subordinate Judge of 
Amalapuram, dated the 14th December, 1925, 
in-0. 8. No. 56 of 1924. : 

Mr. G. Lakshmanna, for the Petitioner. 

Mr, A. Satyanarayana, for the Respond- 
ents, 3 | 

JUDGMENT,—It has been heldin a 
long series of cases beginning with Unni v. 
‘Kunchi Amma (l): see also Putievu 
Kamraju v. Chunduri Gunnayya (2), that a 


-minor has not got toset aside the trans- 


action by a guardian in suing to recover the 
property. He can ignore the transaction 
‘and merely pray for.possession, That being 


.80, he does not seek cancellation of the | - 


instrument, In this respect, his position 
is different from that of an adult executing 
the document himself as pointed out’ in 
Unni v. Kunchi Amma (1). . 

Therefore, cl. iv (a) of s. 7 of the Court 
Fees Act does not apply.- We do not agree 
with the decision in Alagar Iyengar v. - 
Srinivasa Iyengar (3). - a 

In such casesit is proper that the plaintiff 
should not add unnecessary prayers to 
confuse the Court and himself. When such 


: Prayers are unnecessary it is best to expunge 


them, In the present case the plaintiff is 
willing to expunge the words in prayer 
Unni v. Kunchi Amma (1) from tbe words 
“setting aside”. If he does so, the Cvurt-fees 
paid by him isenough. The petition ‘is 
allowed. No order as to coste. a 
VNV o Petition allowed, 
2 14 M. 26; 5 Ind. Dec. (x.5.)19. f 

2) 74 Ind. Cas. 1003; (1923) M. W, N. 756, 45 M, il, 
J, 240; 18 L. W?233; A. I. R. 1924 Mad. 322, T’ 
(3) 91 Ind. Oas .709; (1925) M. W, N. 777; 22 L, W, 
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BOMBAY HIGH COURT.. . 
ORIMINAL APPLIOATION IN Ruyision No, 452 | 
: . oF -1927, i 
February 28, 1928. 
. Present :—Mr. Justice Fawcett and 
- Mr. Justice Mirza. 
In re DAGA BHIKA KUNBI—Acoosrp— 
© > - APPLIGANT.- | 
- Penal Code (Act-XLV of 1860),-8. 441—Criminal 
” tréspass—Property trespassed not in complainant's 
possession, effect of—Delivery of symbolical posses- 
sion to complainant during absence of accused—Ob- 
struction by accused—Offence—Bona fide claim of 
right—Intent to annoy. z 


-Fo constitute criminal trespass it is not necessary 


l |. that the land trespassed upon should be in the actual 


possession of -the complainant at the time of the 
trespass.: [p 97, col.-2.] . $ CN S 
Imperatrix.v, Keshavlal Jekrishna (1), followed. 
Delivery of symbolical possession in execution of 
& Court’s decree -or order amounts, as between the 
parties to the suit, to a transfer of possession: from 
one party to the other and neither the absence of the 
judgment-debtor at the time of giving possession nor 
prior possession of the land by. the judgment-dehtor 
eae the validity of euch possession. [p. 98, cols. , 


2 Radha Krishna v. Ram 


` Hirachand v. Bala 
vappa Dundappa Hampiholi | 


Bahadur (3). and Mahka 
Y, Bhima Daddappa Maled (4), referred to. 
` Ina prosecution for criminal trespass. the plea of 
a bona fide claim only arises in cases when tha tres- 
pess is not of an aggravated kind and is supported 
y at least a plausible show. of title or. by :such - 
éiroumstances as would justify an inference that the 
accused's intention was not to commit an offence or 
to insult, ' intimidate or annoy the person in posses- 
sion, but merely to vindicate what he .conceived to 
be his legal right. [p. 99, col. 1] |. 

It must be presumed when a man voluntarily does 
an act knowing that the natural consequence of his 
act would be to annoy ‘another, that he intended to 
annoy ‘him. - ue) : z 

Emperor v. Lakshman Ragunath (7), followed. 

. Selldmuthu Servaigaran v., Pallamuthu Karuppan’ 

(6), dissented from. se Tass 

` Oriminal application against ‘an order 

of the: Second Olass Magistrate at Dhulia, 

upheld on revision by the Sessions Judge, 

West Khandesh. - a tgs oe 
` Mr-A. G. Desai, for the Applicant. 

Mr. P.B Shingne,- Government: Pleader, 


for the Crown. ; - 

- -7 JUDGMENT., 

Faweett, J.—The facts, out of which 
this application arises, are sufficiently 
stated in the judgment of the Sessions 
Judgeat Dhulia. Briefly stated, the field, 
which isthe subject-matter of the case, 
liad been sold in execution of a money- 
decreé against the accused, and possession 
had -beer given to the auction- purchaser in 
- 1914, Obstruction was then offered by the: 
coused's sons, but eventually a decree was- 
pbiained against them and possassion iṣe 


Tn re DAGA BHIRA 


“ant on January 1, 1927. 


einer, ` 07. 


qi 


“of the field on December if, 1926, The 
:decree-holder Ratanbai through her husband 


Shaligram-leased the land to the complain- 
The evidence 
shows that actual possession was given, the 


- land teing ploughed -over to a certain. 


extent on behalf of the decree-holder. The 
accuséd was not actually present, But- he 
was informed by the Bailiff about the pose 
session having been given under this decree 
„and is said to have stated he did not re- 
cognize its validity. On January 3, the 
complainant went to the field with his 


. servants for harrowing, but no sooner had 


-he entered it than he was obstructed by 
“the accused, who prevented the complain 
ant and:his men from doing any work 
‘upon it. The accused was consequently 
charged with the offence of criminal tres- 
-pass under s. 447 of the Indian Penal 
Code. The Magistrate held that the evi- - 
dence for the prosecution clearly showed 
that the accused had trespassed on the land 
on the date of the alleged offence,:and that 
the accused was not in possession at that 
time, But, on the other hand, he held that 
there was no clear proof that the complain- 
‘ant was given actual possession of the'land, 
‘and as that- is one of the ingredients’ res 
-quired to’ constitute the offence of criminal 
trespass, he discharged ‘the accused under 
's. 253 of the Oriminal Procedure Ocdé, 
‘He says, in his judgment, that there was’ 
no evidence -to show that the complainant - 
took possession of the field from Shaligram, 
the- husband of the decree-holder, in whose 


` -posession the land was on January 1, 1927; 


‘and that Shaligram ought to have been 
the complainant in’ this case, This latter 
‘objection may be at once dismissed, be- 


- cause under the ruling in Imperatrix `v,- 


.Keshailal. Jekrishna (1) it has been laid 
down -that s. 441 doss not require the land 
to be inthe actual posséssion of the com: 
plainant. , -` ah MEA b 

The complainant applied to the Sessiona 


` “Judge to have this order of discharge set 


aside and further. enquiry made, The 
Sessions. Judge dismissed’ the application, 
In doing so, he went on somewhat differs: 
ent grounds to. those taken by the Magis..- 
trate. Heheld that the evidence did not 
‘establish that the complainant, or even his 


‘Jandlord, had" got actual possession of the 


field from the opponent and that ‘the latter 
was rightly dischargéd, He held that, ag 
` (i) 24 B, 836; JA Tad, Dec, (saat i 


T 


ga 
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the accused was not present [when posses- 
sion was handed over on . December 17, 
1926, and the evidence showed that the 
accused had been in possession of the land 
for a number of years, and was even at the 
time ofthe application still- in possession, 
it could .be said that he put forward his 


right to his own possession and to ouster 


of others merely as a-cloak tocover a crimi- 
nal act. He says :— 


“Unless a Criminal Court is satisfied that 
the civil right claimed by an-accused per- 
son is merely a disguise for the purpose of 
committing an offence that Court would not 
be justified in proceeding criminally against 


‘the accused." The parties should be relegat- 


ed to a Civil Court, I donot wish to say 
that the opponent has proved his right 
to resist thecomplainant’s entry into his 
field. All Isay is that it is not shown 
that the complainant or even his landlord 
has got actual- possession of the field from 
thé opponent.” ' 


To the extent that thereis a concurrent 
finding of fact that- the complainant was 
not in actual possession; this might be 
held to bea reason forour not accepting 
this application, in view of the practice of 
this Court not to gointo questions of fact 
in revision, But, in the present case, there 


-4s a difference of opinion on the point whe- 


ther-the landlord, Shaligram, as agent of the 
decree-holder Ratanbai, had actual posses- 
sion. The Magistrate.clearly finds he had, 


and the Sessions Court's opinion to the. 


contrary seems to be based simply on the 
accused's long possession and the fact that 
he was notpresent at the time when the 
Bailiff gave: possession to Shaligram's 
gumasta, There is, however, the clearest 
authority for the proposition that if posses- 
sion is given under a Court's decree or 
order that posséssion binds a party to the 


‘Suit, who was formerly in possession, Even 


. as regards giving symbolical possession, it 


was laid aown in Hirachand v. Bala (2) 
that the delivery _of such possession as 
between the parties to the suit amounts to 


-@ transfer of possession from one party to 


‘ 


the other, and that has been confirmed by 
the Privy Council in Radha Krishna v, 
fam Bahadur (8): cf. Mahadevappa Dundap- 


(2) 1 Bom. L, R. 48, 
(8) 48 Ind, Cas, 268; 20 Bom, L, R. 502; 16 A. L, J, 
33; 23 M, L. T. 26; 4P, L, W, 9; 34 M., Lid, 97;7 L, 
W, 149; 22 O, W, N.33% 270, Ind. 191; (1918) M. W 
N. 163 (P, 0.) i . ` 
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pa Hampiholi v3 Bhima Daddappa Maled 
(4). There is no authority for the proposi- 
tion that the mere absence of the accused 
at the time of giving possession affects the 
validity of such possession; nor, of course, 
does prior possession of the land by the 
accused, and his predecessors-in-title, 
Therefore, the finding of the Sessions Judge, 
to my mind, goes against elementary princi- 
ples of civil law. f 

- Inthe present case there is also the fact 
that the accused cannot assert any genuine 
claim ofright to retain possession, such 
as that he is a member of a joint Hindu 
family, consisting of himself and his sons, 
who are not bound by the ‘decree. That 
method of obstruction has already been 


‘defeated; a separate decree has been obtain» 


‘ed against these sons, so that the accused 
cannot set up any juridical claim to posses- 
sion on the strengih of his son's original 
rights inthis field. The case is, therefore, 
very different from that of In the matter 
of the petition of Gobind Prasad (5). where 
8 decree had been obtained against the 
accused and possession given to the com: 
plainant thereunder, but the accused re 
entered into possession under the assertion 
that his sons alsohad rightsin the land 
which were not affected by the decree, 
and that he was a member of.a joint Hindu 


- family with them. The Court held that 


on those facts the accused could not be 
convicted of criminal trespass. It was ree 
marked that re-entry or remaining upon 
land from which a person has been ejected 
by civil process, or of which possession has 
been given to another, for the purpose 
of asserting rights he may have solely or 
jointly with other persons, isnot criminal 
trespass unless the intent to commit an 
offence or too intimidate, insult or annoy is 
conclusively proved; and it was held that 
the accused in that case was justified in 
protesting that what he had done had 
been with the bona fide object of asserting 
his rights or the rights of his co-sharers, 
No such assertion is available to the accused 
in this case; and the accused in his written 
statement to the Oourt did not set up any 
reasonable ground on which he could stil] 
claim tobe entitled to remain in posses- 
sion. He merely relied on his previous’ 
long possession. Tomy mind itis clearly 
& case where there isno plausible basis for 

(4) 66 Ind. Cas. 320; 24 Bom, L. R. 232; A, I, R, 1922 
Bom. 27; 46 B, 710, - e : 
“ (6) 2 A. 465; 1 Ind, Deo, (s, s.) 866, 
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any such claim. As is remarked in Gour's 
Penal Law of India, 3rd Edition Vol, II, 
Art, 4783 at page 2242 :— 

“The plea of a bona fide claim only arises 
in cases when the trespass is not of an ag- 
` gravated kind andis supported by at least 

a- plausible show of title or by -such cir- 
cumstances as would justify an’ inference 
that the accused's intention was not to 
commit an offence or to insult, intimidate 
or annoy the person in possession, but mere- 
ly to vindicate what he conceived tobe his 
legal right,” 

All that -the Government Pleader has put 
before us as a plausible basis for the ac- 
cused’s notion that he stillhadarighttoretain’ 
possession of this field is that he thought 
that his absence, when possession was given’ 
by the Bailiff prevented the possession be-. 
ing ofany validity against him. That, of 
course, is anidea for which there is not the 
slightest foundation, and the claim cannot 
be said to be abona fide one, To my mind 
the case falls within the words of the 
Sessions Judge, “a disguise for the purpose 
of committing an offence.” The accused 
wishes to obstruct the person who has the 
title, not by legitimate means but by going 
upon the land and obstructing his tenant 
in the cultivation of the field. It isclearly 
@ case, where the natural ‘consequence of: 
the accused's act would be to annoy the 
tenant and the landlord. The Government 
Pleader relied upon Sellamuthu Servaigaran 
v. Pallamuthu Karuppen (6) as supporting 
the view that it is nos sufficient to say that - 
the natural consequsnce of ‘his act would 
be toannoy. But this Court has not ac- 
cepted that view, Oa the contrary, it has 
been held in Emperor v, Lakshman Ragu- 
nath (7) that it must be presumed that 
when a man voluntarily does an act, know- 
ing at the time that in the natural course 
of events a certain result will follow, he 
intends to bring about that result. 


We think that, at any rate in a case of 
this kind, the evidence clearly establishes 
that the accused's intent was to annoy the 
tenant, and that this is the only inference 
possible in the present case, Itis one of 
an aggravated kind, where a person is try- 
ing deliberately to prevent effect being 
given to a Oivil Court’s decree and pro- 
ceedings, and, in my opinion, both the 


6) 9 Ind. Ona, 159; 35 M. 186; 91 M, L. J, 161; 9 
uct. 283: 12 Or, Ld. 30 : 9 A 
(T) 26 B. 558; 4 Hom, L R, 280, 


DURGA DÀTI. B8: 


lower Courts have grievously -erred ' 
in taking the view they did. We, therefore, : 
set aside the order of discharge: and direct 
the Second Olass Magistrate to continue’ 
the trial according to law from the stage 
which it reached before he discharged the: 
accused, . i DER 
I may add that such remarks as I have. 
made about the merits of the case are based 
on the present materials and are not intend- 
ed to prejudice thə accused, in any way; 
should he be able to establish that any evi~. 
dence I have relied on is not true, i 
Mirza, J.—I agree. P 
ALN, A, Rule made absolute, - 


OUDH CHIEF COURT. | 
OBIMINAL Appza No. 46 oF 1928.4 
February 17, 1928, | 
Present:—Sir Louis Stuart, Kr., Chief 
- Judge, and Mr. Justice Raza, 
EMPEROR—APPALLANT 
versus = 
Pandit DURGA DATT—Rasponpent, 
Police Act (V of 1861), 8. 29—‘Cowardice,’ what 
constitutes, : : 
Wherea Police Officer who was trying his best - 
to keep the rioters out during a Hindu-Moslem riot, 
was carried into a building by the rush of the men 
he was trying to protect and was prevented from 
coming out of it by the people who had entered: the 
building: ; 
Held, that he was not guilty of ‘cowardice’ and 
could not consequently be_ convicted for an offence 
under s. 29 of the Police Act. |p. 10J,col.1.] _ : 
Uriminal appeal against an order of the 
First Additional Sessions Judge, Lucknow 
at Bara Banki, dated the 13th December, 
1927. 4 ; 
Mr. G. H. Thomas, 
cate, for the Appellant, i 
Mr, Jagat Narayan Mulla, for the Rea 
spondent, - 


JUDGMENT 


Government Advo- 


This is an appeal by 


“the Local: Government under s. 417 of the 


Oode of Oriminal Procedure against the 
acquittal on appeal of Sub-Inspector Durga 
Datt who was convicted by a Magistrate of 
the First Olass ia the Bara Banki District of 
an offence of having, asa Police Officer, been, 
guilty of cowardice, an offence punishable 
unders. 29, Act V of 1861,and sentened ta 
two moaths' simple imprisonment. - 

The charge against the Sub-Inspector 
arose in connection wilh a small communal 


100 
disturbance which took 
of Ichauli in-the Bara 
the 21st August, 1927, the day following 
the Janam Ashtmi, On that day the Hindus 
of Ichauli were carrying in procession what 
is known as the Ram Dols, that is, earthen 
jars anti wooden structures upon which are 
placed idols connected with the worship 


place in the village 
Banki District on 


' of Sri Krishna, 


There had been an apprehension. that 
& riot might take place in the village and 
that there might be an, attack-on the pro- 
cession by the Muhammadans of the village 
‘and Sheikh Laig Ali, - Sub-Divisional- 
Magistrate, Sub-Inspector Durga Datt,.and 
three Police Constables were sent down-to 
preserve order,” There is no doubt as to 
the fact that shortly before sunset, that ig 
to say, at about 6 pP. m. the procession 
was coming down a lane from. north to 


“ south, Sheikh Laig Ali and Sub-Inspec- 


tor Durga Datt had prevously been with 


. the procession, but they had left it fora 
. time and. were waiting for it: agit was 


“companied the procession. 


: Jess -obstructed- the 


c 


“because ‘the ` 


coming down the lune. Sheikh Laig Ali 
took up -a-- position ‘on the roof of the 
house of’ a-man called’ Maddo. as he 
found that a large number- of: brickbats 
had been stocked thére and being on the 
roof he-was ina good position to prevent 
their use.’ Sub-Inspector Durga’ Datt” ac- 
-He was iti the 
front of the. procession, This much is 
élear.- The procession ` proceeded’ peace- 
ably until it had‘passed a mosque. It then 
camie to - where a pakar tree’ ‘more -ör 
lane- 
gort of'stoppage at the pakar tree, ‘either 
processionists ` had“ to? push 
the boughs on one side to get Ram Dol 


‘under them, or because they were “ possi- 


bly breaking the boughs, and‘Sub. Division- 


'al Magistrate, Sheikh Laig Ali, called the 
‘Bub-Inspector Durga Datt to keep the 
- procession moving and not allow it to 


“stop. He. apparently ‘did his best to do 


s0, but there was a stop ‘fairly ‘soon 
‘opposite the house of a.man called Ganésh. 
Bome’ sort of religious ceremony was 
performed and the. Hindus“ commenced 
‘clapping and then proceeded "again, -In 


“the meanwhile a considerable number of 
‘brickbats had been thrown by the Muhani-. 


` Madans-at the Hindus and by the Hindus 


me, våt- the 
<: procession reached the house of a` man 
- Called Surajbali a lathi fight began: The 
fam Dols: were put’ on the ground and 

t H 2 we 8 Li = £ Fi ` 


Muhammadans: “and, when ‘the 


_ EMPEROR v, DURGA DATE. 


There was.some - 


li 


X 
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it is in evidence "that they were smashed 
by the: Muhantmadans. Itis in-connection ' 
with what: happened close -to Surajbli's 
house that the charge of cowardice has. 
been brought against the Seb-Inspector | 
Durga Datti = > so Tp? 

-A telegram had been sent to Bara 
Bánki to summontassistance and at 7P; M, 
the District Magistrate andthe Superintend- 
ent of Police arrived in motor cars bring-. 
ing assistance. By that time the whole of 
the trouble had come to an end. Nothing 
was left except the broken jars. Appa- 
rently very few injuries had been done on. 
either side for wedo not hear any one 
having been sent to Hospital. - When. the 
District Magistrate and -the Superintend: 
ent of Police arrived, Sub-Inspactor Durga 
Datt. was found inside Surajbali’s ‘house, 
He was there according to the original 
report of the Superintendent of Police 
with 20 or 30 men: It is not proved in 
evidence exactly how many men were there, 
The charge of cowardice against him ig 
to the effect that when the lathi fight coms 
menced in front of Surajbali's house he 
deliberately ran away and locked himself 
in the. house.: His reply is that lie did 
nothing of the kind, that'he was: doing 
his -best to keep the Muhammadane back, 
that the Muhammadans were endeavour= 


‘ing to force their way into Surajbali's 


house and other places, that the door of 
Surajbali’s house was opened, that certain 
number of Hindus rushed in, that - they 
carried him’ with. them, that they closed 
the door and that-.they refused to ‘let 
him go outside as they were afraid that 
if the. door were opened the Muham- 
madens would rush in, Now if the story 
which -he tells-is true, we fail to see that 
he can. possibly be convicted of cowardice, 
A man doing his best to keep -roiters 
out, who is carried into a building by 
a rush of the “very men whom he ip 
trying to protect, is certainly showing no 
cowardice up to the time that he enters 
the building, and if- after’ entering the 
building the persons inside refuse to let 
him go out, we do not consider that he 
is’ guilty of cowardice, The question was 
how to get outside, He had a Tevolver, 
but it can hardly be’ suggested that he 
should have used his" revolver to shoot 
Surajbali and other members of the house 
when he was there to protect them, in 
order to get outside for the -purpose of 


‘shogting some of ‘the Muhammadans, Tha 
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whole question ig what ware the. facts? 
A. vary remarkable thing about the prosecu- 
tion casa is that therais no direct evidence 
of any. person who says that he saw the 
Sub-Inspector, Darga Datt, run inside 
Surajbali’s door and shut himself in, 
Sheikh Laiq Ali was not in a position 
to see what was happening: at Surajbali’s 
house. Police. Constable, Bajrang - Singh, 
the second prosecution witness, was also 
not in a position to see what had hap- 
pened at Surajbali's house for according 
to him he left before the Ram Dols were 
broken, The Superintendent of Police did 
-not arrive till. after the -whole affair was 
over, and the prosecution witnesses, who 
were present on the spot such as Suraj- 
bali, Dwarka, Suraj Prasad and Rambali, 
support Durga Datt's story. -Surajbali 
“who is the owner of the house has deposed 
clearly and distinctly that the Sub-Inspec- 
tor Durga Datt was carried in by a rush 
which he could not prevent and they all 
- depose to the Sub-Inspector having endea- 
voured to get out of the house. and -be- 
ing prevented from so doing by the Hindus 
„inside, Now even if these witnesses were 
not to be relied on it is difficult to see 
how the prosecution can gain in any way 
by a finding that their own witnesses were 
not -telling the truth, It.appears, however, 
to us that there. is. no reason to. suppose 
that these witnesses are not telling the 
truth. We note that two Muhammadans 
who were called for the defence have sup- 
ported the same story. .We have thus no 


hesitation in finding on the facts that the _ 


explanation given by the Sub-Inspector 
Durga -Datt is true and that in. these 
circumstances he was not in ‘any. way. 
guilty of cowardice and we think it only 
fair for this officer, who is & man of 16 
years’ service and whose character has 
not been attacked in the pf&st, to say that 
up till the. time that he was forced by 
.the. rush into the house of Surajbali he 
seems to have behaved not: only well but 
. courageously. After he was forced into 
the house in a manner which he . could 
not prevent, he was unable to get out 
` of the house through no fault of his own. 
We.accordingly dismiss this appéal. 

A Ne Ae Appeal: dismissed. 
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| SOMBAY HIGH GOURT. 

GxutMinaL APPLIGaTION POR Revision 

No. 416 oF 1927, 
February 23,1928, . 

Present ;~Mr. Justice Fawcett and 
Mr. Justice Mirza, 
EMPEROR—Appiioant 

is versus 
RAMA DEOJI—Acouszo—Opposits PARTY, 

Motor Vehicles Act (VIII of 1914), ss. 5, 16— 
Motor Vehicles Rules, r. 27-A—Rash driving while 
intoxicated—Separate trials under 3. 5 and r. 87-A, 
legality of-—‘Intoxicated’, meaning of—Criminal Pras 
cedure Code (Act V-of 1898), s. 185 (1). 

Where a person drove a motor car while-he was 
intoxicated and by rash and negligent driving cauaed 
damage to another car : 

Held, that there was nothing illegal in his being 
separately charged and tried for offences under 
r. 27-A of the: Motor Vehicles Rules ands. 5 of the 
Motor Vehicles Act. [p. 102, col. 2.1 

The word ‘intoxicated’ in r. 27-A of the Motor 
Vehicles Rules, does not necessarily mean that the 
driver must be absolutely incapable of driving a 
motor vehicle in the sense of not being able to steer 
in the direction in which he wants to go. It cop- 
responds to the word ‘drunk.’ [p. 102, col. 1.] ` 

Criminal application for revision by the 
Governmentof Bombay, against the sentence 
passed by the Honorary Presidency Magis- 
trate, Fort, Bombay: . j 


-- Mr. P. B.Shingne, Government Pleader, for 


the Crown. : 4 
Mr. Y. V. Bhandarkar, for the Accused, 


JUDGMENT.—This is a petition by 
the Government of Bombay to enhance the 
sentence of fine of Rs.'7, imposed by an 
Honorary Presidency Magistrate upon the 


accused Rama Deoji under r. 27-A of the 


Motor Vehicles Rules. This rule says: “No 
person shall, when intoxicated, drive a 
motor vehicle in a public place.” Informa- 
tion was laid that the accused had without 
any kind of warning suddenly swerved to 
his right in order to go to the Oooperage 
Maidan for parking his car, andin doing 
so he ran into a car which was on the - 
proper side of the road, with the result that 
damage was done te the mudguards of 
both the cars, and that at the time of the 
collusion the accused was under the influ- 


-enceof liquor. Upon this the Magistrate ` 


issued asummons to the. accused calling 
upon him to appearand answer a charge 
of driving a motor -car while under the 
influence of liquor, and so -having con- 
travened r. 27-A of the Motor Vehicles 
Rules. PEPR Tar 
The record of the trial in the--column™ of 
“fence complained of or proved" shows 


103 
‘Driving a eby.when under the influence of 
liquor, Rule 27-A, -Motor Vebicles Rules" 
and the column of “accused's plea and his 
examination” shows “accused pleads guilty". 

The Government Pleader in support of 
the application contends that this is a case 
in which a fine of Rs,7 is inadequate and 
that it should be increased. The maximum 
penalty for a contravention of the rules 
under 8.16 of the Motor Vehicles Act is 
Re, 100 in the case of a first offence, 

- Mr Bhandarkar for the accused has 
‘objected that the conviction of the accused 
forcontravention of the r, 27-A is improper, 
inasmuch as the charge actually stated to 
‘him was .merely one of being under the 
influence of liquor instead of | being 
„intoxicated, and that there isa distinction 
between the two things, He has cited 
Sheru v. Emperor (1) in support of this 
distinction. . He also contends that the 
“word “intoxicated” in this rule means that 
_the driver must be absolutely incapable of 
| driving a motor vehicle, in the sense of not 
- being able to steer in the direction in which 
Jhe wants to go. Inour opinion the word 
“intoxicated” cannot be read in this very 
_ extreme sense. It in fact corresponds with 
the word “drunk” thats generally used in 
Similar English enactments No doubt, 
there has been a good deal of controversy 
in England as to when a person can proper- 
ly be said to be drunk, and & distinction 
-has been made between his being drunk 
and his being merely under the influence 
ofliquor. Ido not, however, think it is 
necessary for usin this: particular case to 
. gointo any controversy of that kind. The 
fact. remains that the words “under the 
influence of liquor" do sufficiently repre- 
‘sent the meaning of the word “intoxicat- 
ed,” except that it may be said that the 


, latter word expresses a degree of influence’ 


which is not sufficiently expressed in the 
words ‘under the influence of liquor.” 
` But this, question of degree is one that is 
at any rateinvolved in the words; and if 
_ the accused intended to assert that he was 
not under the influence of liquor to a 
degree that really mattered in regard to 
his exercising due careand judgment in 
driving the car, then that should have been 
stated by the accused clearly, so as to raige 
an issueon the point. On the contrary he 
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‘Presidency Magistrate. 
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extreme rashnesé, as admitted by Mrs 
Bhandarkar -himself, tha cireumstanced 


clearly point to the accused's understand .—— 


ing that he was. pleading guilty to a 
degree of intoxication which would bring 
the case under this rule. There has, in our 
opinion, been no misapprehension of the 
accused, so as to justify our holding that he 
did not plead- guilty to a breach of this 
particular rule, 

Mr. Bhandarkarfurther urged that it was 
improper to have had two separate trials, 
one for a breach of this rule before the 
Honorary Presidency Magistrate, and 
another for an offence under s. 5 of the 
Motor Vehicles Act in regard to rash or 
negligent driving before a Stipendiary 
It appears -from 
his petition that he was convicted under 
this section bythe Presidency Magistrate, 
Third Court, two days after the conviction 
we are considering and was fined Rs, 25, 
The accused could, no doubt, have been 
tried at one trial for the two offences, as _ 
they were separate offences in one series 
of acts constituting the same transaction,.so 
as to fall under sub-s. (1) of s. 235, Criminal 
Procedure Code. A breach of ther. 27-A 
would be committed the moment that the 
aceused was driving the car in an intoxicat- 
edstate. The act ofrashness in regard to 


. which he was convicted was asubsequent 


event. But there is nothing illegal in his 
being separately charged and tried for each 
of the two offences. Therefore, there is,in 
our opinion, no substance in the technical 
objections that have been raised on behalf 
of the accused, j 

As regards the merits, we think that 
breaches of this particular rule should 
ordinarily meet with deterrent punishment, 
because the depgers involved in a person 
drivinga motor vehicle when intoxicated 
are very great. We take, however, into 
copsideration’the fact that the accused has 
been fined Rs. 25 unders. 5 of ihe Motor 
Vehicles Act, and that he isa poor man.- 
Wethink it will sufficeif we- raise the fine 
of Rs. 7 to Rs.25. A week's time is allowed 
for payment. 


A. N. A. Rule made absolute, 


2 


pleaded guilty; andin view of the fact that . 


‘his actin suddenly swerving was one of 


1) 94 Ind. Cas, 406; 7 Lab. 50; A, I, R. ; 
| 585; 27 Or, Lud. 630; 27 P, LR, apa, LR 1926 Lah. 
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GUDE CHIEF GOURT. . 
OSIMINAL APeRALS Nos, 44 AND 78 oF 1928, 


WITH 
Jory Reraesnos No, | or 1928. 
ORIMINAL MISOBLLANEOUS APPLICATION . 
No. 9or 1926. ~ 
February 25, 1928. 

Present :—Sir Louis Stuart, Kr., Ohief 

"Judge, and Mr. Justice Raza, 

Mirza MOHAMMAD HADI HUSAIN 

— AOGUSED —APPELLANT 
versus 

EMPEROR—OomPLAINANT—RESPONDÐENT. 

Criminal Procedure Code (Act V of 1898), s8. 807, 
517—Pawn by servant—Criminal breach of trust— 
Power of Court to order return of article to real 
owner—Pawner's rights—‘Stolen property'—Penal 
Code (Act XLV of 1860), ss. 120, 409—Conspiracy— 
Circumstantial evidence, sufficiency of—Jury trial— 
Interference with verdict. 

Property in respactof which criminal breach of 
trust has been committed is as much stolen property. 
as property the possession whereof has been trans- 
- ferred by theft according tothe provisions of s, 410 
of the Penal Oode and such property should be 
handed back by the -Criminal Court to the real 
owner unconditionally where there is no bona fide 
dispute as to title. [p. 107, cols, 1 & 2.) 

A psrson to whom such property has been pawned 
by the. accused is not entitled to retain it as against 
the true owner. [p. 106, col. 2.] 

Though itis not the practice of the Chief Court 
of Oudh to interfere with a Jury verdict if it is 
in any way a reasonable verdict, the Chief Oourt 
will set aside a verdict if it is unreasonable and 
perverse. [p. 105, col. 2.] 

In respect of.a charge of conspiracy direct evi- 
dence is naturally difficult to obtain and such a 
charge must depend largely on circumstantial evi- 
dence. [p. 106, col. 2.] i : 

Criminal appeal against an order of the 
Sassions Judge, Lucknow, dated the 24th 
January, 1928, : 

Messrs. St. G, Jackson and Iqbal Narain, 
for the Appellant. 

Mr. H. K. Ghose, Government Pleader, 
and Messrs. Brij Nath Shargha, Muhammad 
Zafar-ul-Hasan, for the Crown, 


JUDGMENT.—The cifcumstances 
which have given rise to these appeals, re- 
ference and application are as follows: 
Nawab Qudsia Begam is a lady directly 
connected with the ex-Royal family of Oudh. 
She is a daughtar of the late Prince 
Suleman Qadr, who was'the younger brother 
of King Wajid Ali Shah. She is a very 
old lady, more than seventy years of age. 
She resides in Molviganj, Lucknow Oity, 
but has of late years spent a considerable 
portion of her time in visiting sacred 
places. She is possessed of. considerable 
property. Amongst her numerqug re- 
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lations ig thé appellant: Mirza Mohémmad 
Hadi Husain, who is married to one of har 
grand-daughters, He has lived with her 


-or near her for 8 considerable number of 


years. We have it in evidence (and the 


- fact is admitted both by Mirza Mohammad 
, Hadi Husain and by the other appellant 


Anandi. Prasad) that Anandi Prasad, who 
is a Kayasth apparently of no means, enter- 
ed into a partnershipin 1917 with Moham- 
mad Hadi Husain and that they together 
opened a business in Lucknow for the sale 
of hosiery and wood. According to the 
lady's deposition she was not acquainted 
with the fact that her grand-daughter's 
husband, Mohammad Hadi Husain, who is 
himself a member of the ex-Royal family, 
was engaged in a partnership with Anandi 
Prasad. In 1921 the lady took Anandi 
Prasad into her employment as her con- 
fidential servant and manager on a salary 
of Rs. 15 a month, which was aubsequ- 
ently raised to Rs. 30 a month. The 
-partnership business admittedly was not 
successful after 1919. The business has now 
come to anend and there has been a consider- . 
able loss over it. According to the evi- 
dence, which is admitted as correct, the lady 
proceeded in July, 1924, from Lucknow 
first on a pilgrimage to Meshed to which 
she wentvia Lahore. She returned from 
Meshed to Lahore and thence went to 
Karachi whence she proceeded to Karbala, 
She returned to Lucknow in July, 1925, 
During her travels Mohammad Hadi Husain 
was usually with her. Anandi Prasad was 
occasionally with her. The case against 
these two men is as follows. According to 
the lady when she left Lucknow she handed 
over to Anandi Prasad through the hands 
of Mohammad Hadi Husain a box contains 
ing clothes and a box containing a large- 
amount of jewellery. Anandi Prasad was 
instructed through Mohammad Hadi Husain 
to deposit the boxes for safe custody in 
a Bank, On the same day, according to. 


“the lady, she handed over to Anandi Prasad 


through Mohammad Hadi Husain thirty 
thousand rupees in Government currency 
notes with instructions that he was to retain’ 
the ‘money at her disposal and despatch 
her such sums as she might require while 
she was on her travels. Admittedly a cog- 
siderable portion of this jewellery was 
pawned with the firm of Khem Chand- 
Gayan Ohand in Sondhi Tola, Lucknow, 
some jewellery was pawned on the 6th ` 
March, 1925, for Rs. 17,000 ; some more waa 
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Jpawned on the lst May, 1925, for Re. 3,500 g. 409. of the fndian Penal Oode. Accord- 
| 0d some more was pawned on the 13th jing to the procedure which prevails 
dune, 1925, for Re. 6,000. Thus a total in Lucknow, Anandi Prasad wae tried by. 
amount of Rs, 26,500 was raised upon aJury in the ‘case against him alone 
this jewellery. It is admitted thatAnandi and he and Mohammad: Hadi Husain 
Prasad pawned the jewellery and received were tried by assessors in the case against 
the money. In the accounts of Khem them. The Jury acquitted Anandi Prasad 
Ohand and Gayan Ohand the transaction is by a majority of 3 to 2 and. the same 
entered as having been with Anandi Prasad Jurymen, sitting as assessors gave a verdict 
personally, and it is further to be noted of not guilty as against the two men in 
‘that asthe interest on the advance fell the othercase. The learned Sessions Judge 
due Anandi Prasad executed on more than has convicted them both in the care 
one occasion promissory notes in favour of which was. jointly against them and has 
the firm representing the amountsodue. referred the verdict of the -Jury to us 
In respect of the thirty thousand rupees under the provisions of s. 307 of the 
alleged to have been deposited with Anandi Code of Oriminal Procedure. The hearing 
Prasad the cise forthe prosecution is that -of the case in the Sessions. Court was 
Anandi Prasad remitted-to the lady while “yery protracted and -we are constrained 
‘she was on her travels some ten thousand -to observe that the Counsel who appeared 
‘rupees and that he has to thisday notac- for the defence devoted an altogether un- 
counted for the balance. The lady returned necessary. amount of time to their cross- 
-to Lucknow, as we have said, in July, examination. of witnesses. There was & 
- 1925, but she didnot at once make inquiries most. unnecessary. delay caused by their 
“in respect of the clothes or jewellery and action, for the most part of the cross- 
‘she seems to have been equally remiss in examination was valueless. In the cage 
‘obtaining an-account from Anandi Prasad of the crogs-examination of Nawab Qudsia 
‘as to what had become of the balance of Begam there is in addition the faet that 
‘the thirty thousand. She got the clothes it was protracted to a merciless extent, 
“back aba comparatively-early date; but considering the fact that Nawab Qudsia 
according to her deposition, she did not Begam is a very old lady whose feelings 
ask for the jewellery that had been deposit- the learned Counsel might. have been 
ed with the Bank for safe, custody until expected to consider. As, according to 
- April, 1927, when she required it. When the defence, she was a person who should 
-Anandi Prasad was taxed in respect of the have been commiserated, their. action in 
jewellery he admittedly wrote to the lady subjecting her to such 8. cross-examination 
-A letter (Ex. A), dated the 23rd.of April, stands out as unjustified, The defence 
“4927, in which he said that during thelady's was-as follows, Both the learned Counsel 
absence he had been implicated in a serious representing Anandi Prasad and the learned 
criminal case, thatin thatcasehehadtospend Qounsel representing Mohammad Hadi 
‘a large amount andthat in order to save Husain admitted that the lady had lost 
his life he had pawned her ornaments, and `a large quantity of property owing to the 
: used the money for his own purposes. He shameless dishonesty of some person in 
asked to be forgiven. As a result criminal whom she had every right to repose her 
- proceedings followed. The lady directed confidence. Anandi Prasad, however, main. 
-' these proceedings against Anandi Prasad, tained that that person was Mohammad Hadi 
but inthe course of the proceedings Moham- Husain and that he was an innocent victim, 
mad Hadi Husain was also prosecuted. We Mohammad Hadj Husain maintained that 
‘have it that the lady, although she. gave the person was Anandi Prasad and that 
damaging evidence against Mohammad he was a victim of a false charge. On 
-Hadi Husain inthe course of the proceed- each side the defence endeavoured to show 
ings, has shown herself averse to his pro- that its. particular client was a simple 
‘-secution.. In fact she hastriedtoshieldhim. unsophisticated person, unspotted by the 
‘In the result Anandi Prasad and Mohammad word, who had been made the victim 
Hadi Husain were committed to Sessions at of the other man accused who in each case 
‘Lucknow jointly on acharge of conspiracy was represented to bea designing villain. 
“under ss. 120-B and 409 of the Indian On this general point it is sufficient to . 
` Penal Code, Anandi Prasad was tried sepa- say that both men are- between thirty 


rately on exactly similar charges under and forty years of age, that on their own 
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“showing they were engaged ‘together in 
| gonducting a business established in Luck- 
‘pow, and.that they were both well-ac- 
-quainted with money matters, the pro», 
‘gedure in Banks and the like. The first 
question to decide is the amount ‘of 
‘eredence to be attached to the evidence 
of Nawab Qudsia Begam. We have been 
‘taken at length through portions of her 
- deposition. We are satisfied that the old 
` lady is by no means unintelligent. Though 
-Bhe is very old, her mind ie clearly well- 
- preserved. She appears to us to be truth- 
-fal on all main points, She- undoubtedly 
is a woman of very little capability of 
‘looking after herself, and inclined to 
- place implicit reliance in her servants 
- and relations. We see no reason -to doubt 
the absolute accuracy ofher statement that 
- she handed over this box of jewellery to 
- Mohammad Hadi Husain in order that he 
‘should give it to Anandi Prasad and that 
she handed oyer thirty thousand rupees 
‘to Mohammad Hadi Husain also to deliver 
| tô Anandi Prasad with certain instruc- 
tions. The first responsibility was thus 
with Mohammad Hadi Husain, but the 
guilt of Anandi Prasad in respect of the 
jewellery. is establishéd absolutely by the 
- admissions: which he' made in Ex. A. 
“There, as we have said, he stated that 
‘he had pledged the jewellery and, utilised 
the. money for his’ own purposes: but 
“while admitting this he made a statement 
-which was false. He said that he had 
been implicated in a serious Railway -crimi- 
nal. case and had used the money for his 
defence, It is now admitted that, although 
he wae suspected of having been `a. par- 
‘ticipant in some elaborate frauds, which 
‘were perpetrated upon a Railway Company 
{dn Lucknow and formed the. subject of 
‘a somewhat sensational. case, which was 
decided. a few years ago, he was never 
actually prosecuted: The fact remains, that 
‘although he gave a false account as to 
how he had expénded the money obtained 
by pawning the ornaments, he admitted 
that he did pawn the ormaments and 
kept the proceeds. Further in respect 
of the thirty thousand rupeesxthere is 
-on the record a memorandum (Ex, O) 
‘dated the 24th July, “1925, in Anandi 
_ Prasad's handwriting and signed by him. 
“This is not exactly a receipt and does 
not requireastamp. Itisan acknowledg- 
“ment that he hês received thirty thousand 
rupees from the lady for the purpose of 
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utilising-the amountdn making remittances 
to her while she was.on her travels, Unless 
Er. A and- Ex, O can be explained away, 
it is difficult to see how the case as against 
Anandi Prasad of having committed erimi- 
nal breach of trust is not proved absolutely, 
According to him now-he never received 
the jewellery and he never received thirty 
thousand rupees. Hesays that the jewellery 
was handed overtohim by Mohammad Hadi 
Husain with instructionsthathe was to pawn 
it and despatch, out of the proceeds, money 
which the lady required. It is to be noted 
that this was not what he said to the lady 
in Ex. A, Farther itis admitted now that if 
he received thirty thousand rupees from ` 
the lady on the 24th. July, 1925, he certainly 
has not been able to accountfor the whole of 
that amount. He says hé sent her more than 
ten thousand rupees. We find upon the 
facts that he did not. do so, but'on his 
own showing he did not send ag 
inuch as thirty thousand. What is his 
explanation? The explanation which he 
advances is that he was so much under the 
domination of Mohammad Hadi Husain’ 
that he was ready to sign anything or to do 
anything which Mohammad Hadi Husain 
directed him to do and ‘that he accordingly 
wroteand signed Ex. A, which he admits 
is in his handwriting, to oblige Mohammad 
Hadi Husain. According to him he was - 
ready to incriminate himself because he 
was terrified of Mohammad. Hadi ; Husain, 
In respect to Ex. O he says-that he aléo 
wrote that, but not till 1927, because he 
was terrified and’ under the domination of 
Mohammad Hadi Husain. There is no 
evidence to support the statements. Wa 
have only Anandi ` Prasad's bare word upon 
the subject.. His statements throughout the 
case appear tous to be completely false, 
It would be difficult, in our opinion, to find 
a-more untruthful man than he is. We 
find that he has been completely unable to 
explain away his admissions in Ex. Aand .. 
Ex, O,'and that the case is fully proved . 
against him. It is not the practice of this - 
Court to‘interfere with a Jury verdict,- if it, 
isin any way a reasonable verdict but the 
verdict of the majority in this case was 
both unreasonable and perverse and wa 


“have not the’ slightest hesitation in setting . 


it aside. This conclusion disposes of the 
reference. But in order to bring the case of 
conspiracy home against Anandi Prasad it 
is necessary t prove the guilt of Mohammad - 
‘Hadi Husain, forif the case against Moham- 
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yaad Hadi Husain is not made out there 
could have - been -no conspiracy. As 
againat Mohammad Hadi Husain we have 
the following facte. On our finding Anandi 
' Prasad committed criminal breach of trust 
‘as an agent in respect both of the jewellery 
and ef the money, It was a gross case of 
‘preach of trust. Anandi Prasad was 60 
much in the confidence of Mohammad Hadi 
‘Husain that Mohammad Hadi Husain had 
“ taken him into partnership in 1917, There 
are letters proved between the parties 
which show that Mohammad - Hadi Husain 
and Anandi Prasad were on the terms of 
the greatest intimacy. On our finding both 
the jewellery and the money passed to 
Anandi Prasad through the hands of 
Mohammad Hadi Husain. We have it that 
on the 26th June, 1926, Mohammad Hadi 
Husain wrote to Anandi Prasad a letter 
(Ex. P) which was produced from the 
custody of Anandi Prasad. We agree with 
the learned trial Judge that this létter was 
written to Anandi Prasad. In it Hadi 
Husain said thet he had promised to get 
the jewellery, which had been pawned 
through Anandi Prasad, redeemed in the 
beginning of July, 1926, that he could not 
raise the money to redeem it and that the 
best thing to do would be to let the jewel- 
lery be sold. On this letter alone we find 
that the two men had conspired in respect 
of the jewellery, There is further a letter 
sent from Karbala by Mohammad Hadi 
Husain to Anandi Prasad. This is dated 
-30th April, 1926. The letteris a very long 
one, Jt contains some remarkable admis- 
gions. This letter was alsofound from 
Anandi Prasad., It is proved to have been 
written and was admittedly written by 
Mohammed Hadi Husain. We must 
consider the circumstances prevailing at 
the time that it was written. The hosiery 
- and wood business wasatthat time prac- 
‘tically bankrupt and there was no income 
accruing from it, Anandi Prasad had, 
-however, received from Nawab Qudsia 
Begam a considarable amount of valuable 
jewellery and thirty thousand rupees, In 
this letter Hadi Husain tella Anandi Prasad 
. to bring two thousand rupees for him 

while he is in Karachi. He also informs 
Anandi Prasad that out of four: thousand 
` rupees which Anandi Prasad had remitted to 
Nawab Qudisa Begam he (Hadi Husain) had 
abstracted one thousand for himself and 
had altered the figures in the letter sent by 
Anandi Prasad from four thousand to three 
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Thåra are other incriminating 
hig letter considerably siyang; 
Hadi 
Husain. When Nawab Qudsia Begam was 
trying to get the jewellery back she asked 
Hadi Husain as to what had happened te 
it. Hadi Husain: told her that Anandi 
Prasad had deposited the jewellery in a 
Bank. It is perfectly clear from Ex: P that 
Hadi Husain knew perfectly well that the 
jewellery had been pawned by Anandi 
Prasad ; and we have further the evidence 
of Gayan Chand that after Hadi Husain had 
returned to Lucknow he saw Hadi Husain 
with Anandi Prasad and that Hadi Husain 
had told him not to troublehimself as to the 
return of his money as the matter was all 
right. As against this the learned Counsel, 
who has represented Hadi Hussin, has 
pointed out that the jewellery was 
actually. pawned on dates. when Hadi 
Husain was notin India. That is so, but 
that circumstance does not materially 
alter the case. The learned Sessions Judge 
has tried the case with very great care, 
He has weighed the evidence most carefully 
and his conclusions are well-reasoned. In 
respect of such achargeas thisone of 
conspiracy direct evidence is naturally 
difficult to obtain and such a charge must 
depend largely, asitdoes here, on circum- 
stantial evidence. - We find that in this 
case a man of high family and position has 
joined in business partnership aman of no 
family or position and thatthey have con- 
ducted a business together which has 
ended in a total loss. Hadi Husain kas since 
become an insolvent. We find that the 
amaller man has undoubtedly committed 
criminal breach of trust in respect of money 
entrusted to him by his principal who is 
the grandmother of his partner's wife and 
that out of thesame money entrusted to the 
smaller man the high born man has 
embezzled a portion. We further find that, 
although Hadi Husain was aware of the 


thousand, 
passages, 


fact that this large amountof jewellery had 


been handed over to Anandi Prasad in 
order that he might deposit it for safe 
custody in Bank and of the fact that 
Anacdi Prasad had pawned that jewellery 
and keptthe proceeds we find not only did 
he not inform the lady, whose property had 
been misappropriated, of the fact, although 
heis married to her grand-daughter, but 
that he told her deliberate untruths upon 
the-subject. In these circumstances wa 
consider that the learned Judge has arrived 


~ 
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ata-corréet finding when hb has determined ` 
that both these men were engaged in a 
criminal conspiracy. We accordingly set 
aside the'verdict of the Jury and convict 
Anandi Prasad on charges under s, 409. 
We sentence him on each chargeto a 
sentence of five years’ rigorous imprison- 
ment, The sentences will run concurrently. 
As he-has already been convicted on the 
same charges in the other case his senten- 
ces in this case will run concurrently with 
his sentencesin the other case, Thus in 
setting aside the Jury reference we are not 
inflicting any further punishment on 
Avandi Prasad. We merely .correct a 
perverse verdict. With regard to the 
sentences which have already been pro- 
nounced on Anandi Prasad and Hadi 
Husain by the learned Sessions Judge, we 
see no reason to reduce them. The sen- 
tences are heavy, but theyare deservedly 
heavy. It would be difficult to find a 
more deliberate, cruel or ungrateful in- 
stance of criminal breach of trust. Nawab 
Qudsia Begam isa very oldlady. She appears 
tehave treated Anandi Prasad with unfailing 
consideration and kindness and she 
appears to have treated Hadi Husain with 
generosity. They have combined together 
to try and obtain dishonestly as much as 
they could possibly from a defenceless old 
lady, whom they were under an obligation 
to protect, and we are not disposed to 
reduce their sentences. It is, of course, a 
matter for regret that a man, such as Hadi 
Husain of high family and high position 
should -sink, as he has sunk, and has 
heen found capable of committing such a 
dastardly offence. We smypathize with 
his family for the disgrace which he has 
brought on them, but we donot sympathize 
with him. We consider that in the inter- 
ests of the public his sentence should be 
carried out as it stands and that no con- 
sideration of his high birth or his previous 
position should operate for its reduction, 
We accordingly dismiss these appeals. 
We have still to determine one matter. 
The learned Sessions Judge has directed 
that such jewellery as was recovered from 
the possession of the firm Khem Chand 
and Gayan Chand should be restored to 
Nawab Qudsia Begam and the firm inthe 
application, which we arenow deciding, 
have esked us to setaside that order. We 
see no reason to set itaside. Property in 
respect af which criminal breach of trust 
has been committed is as much stolen 
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.secution evidence, if he is satisfied 


109 


propérty 48 property tha possession wheres 
of has been transferred by theft according 
tothe provisions of s. 410 of the Indian 
Penal Oode.. The learned Sessions Judga 
has applied the rule which governs a case 
such as this. Such property shonld be 
handed by the Criminal Court back to the 
possession of the real owner unconditional- 
ly, Where there is abona fide dispute ag 
to title the procedure may be different, but 
here there is no doubt as to the fact that 
‘the jewellery in question is the property of — 
Nawab Qndsia Begam. She handed it 
over through Hadi Husain to Anandi Prasad 
in order that Anandi Prasad might deposit 
it for safe custody with aBank. Instead 
of so doing he retained it himself and 
criminal breach of trust in 

respect of it. Ithas been rightly restored 
to her. We dismiss Oriminal Miscellaneous 
Application No. 9 of 1928. This concludeg 
the matters before us. 
AN. A. > Appeal dismissed, 


BOMBAY HIGH COURT: 
CRIMINAL APPLIOATION For Revision 
No. 64 oF 1928. : 
February 29, 1928, 
Present:—Mr. Justice Fawcett and 
Mr. Juatice Mirza. 
BURJORJI NOWROSI 
KELAWALLA—Accuszp—Apprroant 


9 versus i 
~. _ EMPEROR—Oppos'ts Parry, 
Criminal Procedure Code (Act V of 1898), 9, 214—~ 
Committal in spite of disbelief in prosecution evidence, 
legality of. 
A Magistrate can commit an 


accused to 
Sessions even though he disbelieve the 


a the main pro» 


i satisfied that there are 
sufficient reasons for committing the accused in 


spite of his disbelief of such evidence, 

Criminal application against an order 
of the Sub-Divisional First Class Magis~ 
trate at Broach. 

Mr. G. N. Thakor (with him 
Chatrapati), for the Applicant. 

DGMENT. 

Fawcett, J.—In this case, 
been a comynittal of the three applicants 
for trial by the Sessions Judge of Broach 
on è charge under s. 302 of the Indian 
Penal Code. In his reasons for commit. 
ment, the Magistrate has expressed a- very 


Mr. Y. N, 


there hag 


è g ` ‘ N 
a 
_otrong opinion asto the evidence of certain 
‘eye- witnesses not. being trustworthy, and 
Says he thinks that they knew or saw no- 
thing of the incidents they. deposed. to, 
Oa-the other hand, in view of., certain 
authorities, he held that the Sessions Court 
and the asséssors might .believe the eye- 
` witnesses and convict the accused and that 
‘{t was incumbent upon him to be prudent 
and circumspect and actordingly- he com- 
-mitted the accused for trial, ~., co 
. Mr. Thakor for the applicants- has urged 
that this view is entirely opposedto deei- 
sions of this Court such as In re-Bai Parvati 
(1),and Emperor v. Bai Mahalaxmi (2); and 
that there is an error of law on the part -of 
the Magistrate, which justifies: the com- 
-mitment being quashed under s. 215-of-the 
*. QOriminal Procedure Oode; We have. con- 
‘ pidered these arguments; ‘but; inour opinion, 


`- "a distinction ‘must be made between a case 


where the : Magistrate has discharged an 
accuséd under s. 209 of the Oriminal 
Procedure Code, refusing to commit him, 
and one, where, in fact, he has directed a 
commitment, although he disbelieves the 
main prosecution evidence. In the former 
case, undoubtedly, the rulings that Mr. 
Thakor has quoted would be very strong 
authorities in favour of our not interfering 
with the-order of dischargé. But, in - the 
` present case,- the- Magistrate has. been 
satisfied that there are sufficient reasons for 
committing. the.. accused, in spite of his 
disbelief of the prosecution evidence. 

The Magistrate may be ‘right or wrong 
in supposing that it'was a. case which he 
ought to have committed; but he -has 
exercised: his discretion, and I think the 
- -ase.stands on A! very different footiüg to 
awhatit would be if-he had discharged the 
~ accused and we.had-been asked to ‘interfere 
“and-direct acommittal; : There certainly are 
` _ authorities which can be cited in support 
'. cof. the: view ,that the credibility. -of the 
prosecution witnesses in a ‘charge of an 
` offence which is beyond the jurisdiction of 
-.* a Magistrate is a question that can, at any 
.rate,.be properly -placed before the higher 


~ Tribunal, which has jurisdiction; and we: 


cannot say that, in law, the Magistrate has 
erred in-saying that he. will not'act „merely 
‘upon his own appreciation of the evidence 
“but will leave the case to the appreciation 
6 ay 8 Ind. ‘Cas. 631; 35 B. 163; 12 Bom. L. R. 923; 11 
„Or. L. J. 692. ' | ] 
“-"() 81 Ind, Cas, 347; 17 Bom. L. R2910;-16 Or. L, 4. 
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ofa higher. Tribunal.. IT know. of no 
authority where a commitment has been 
quashed upon this particular ground, nor 
has Mr. Thakor cited any. On. the other 
hand, it has been held. in Mahomed Moidin 
v. Emperor (3) thaton an application ta 
quash acommitment made by the investi- 
gating Magistrate in the exercise of hia 
discretion under s. 218 of the Criminal 
Procedure Uode, the High Oourt has no 
concern with the question of the credibility. 
of the evidence, when.there is in fact, some | 
evidence .on the committal record which 
would justify the Sessions Judge not leav- 
ing the question of guilt orinnocence tothe 
Jury. In that case also the Magistrate, as 
shown by the report at page 532, instead of 
discharging the accused, exercised the 
discretion vested in him to commit the - 
aecused for trial before the Sessions Court, 
Again, asin this case, in doing so, he made . 
certain remarks. as to the .evidence, and 
expressed the opinion that the -question of 
the. credibility of the evidence was a 
question. for -the decision of the Sessions 
Court. The case, therefore, is practically 
on all fours with the present case. - The 
same position- often arises in England. 
A Magistrate may take upon himself the 
responsibility of saying that. tke evidence 
adduced by the prosecution - would never be 
believed by a Jury, and, therefore, discharge 
the accused, If, however,he says that, al- 
though.-he has some doubts about.the evi 
dencehe thinksit better that the case should 
go before a Jury, I do not think that it could 
possibly be said that in doing this he come 
mitted. an error of: law, which would 
justify the quashing of the commitment. 

- In the present case, for the reasons I have 
given, we think that the application should 
not be allowed.. But even supposing there 
has been an error of law, in exercise of the 
discretion. conferred upon us by s.215 of 
the Oriminal Procedure. Code, we would 
not be disposed to interfere: with the com- 
mitment that the Magistrate. has made, 
The application is, therefore, rejected. 
Mirza, d.—Iagree. -.. fed 

aN,a  .- Application rejected, . 

(3) 76 Ind. Cas. 821; 1 R..526; 25 Or. L. J. 261; AT. . 
R. 1924 Rang. 165, pega 
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> OUDH CHIEF COURT. - 
ORIMINAL ÀPPEAL No. 328. or 1928. X 
July 21, 1928; ©- 
Present:—Mr. Justice Nanavuity. 
‘PARSHADI—AcovusED—APPE&LLANT | 
- a versus : <> ar. 38 
EMPEROR—COOoMPLAINANT —RESPONEENT. 
Criminal trial—Conviction—Accused not mentioned 
in First Information Report—Absence of identification 
proceedings in  Jail—Conviction founded on com- 
plainant’s testimony—Validity of conviction, 


Where an accused was not mentioned in the First 


Information ‘Report nor his identification carried out: 


in the Jail by any Magistrate and the accused was 

convicted on the sole testimony of the complain- 

ant :- : ' a eo, As 
Held, that the conviction under the circumstances 

was unjustifiable. Ki ee re : 
Oriminal appeal against an order of the 

aoa Judge, Hardoi, dated the 30th May, 

1928. aes f na Tt 
Mr, H. K. Ghosh, for the Crown. 


J UDGMENT.—Thesé are twoconnected 
appeals filed by Parshadi and Sanwal Singh 


from ..a:-judgment of the-learned Sessions _ 
Judge of Hardoi convicting ‘each of. them - 


‘of-an offence ‘under s. 395, Indian Penal 


Oode, and sentencing each -0f them - to 
undergo seven years’ rigorous imprisonment, 


‘I have heard the. learned Pleader- for; 
the. appellant Sanwal Singh as also the 
Government Pleader on behalf of the Crown 
and perused the evidence on: the record. 
Three persons 
Sanwal Singh were committed to the 
Sessions at Hardoion a charge.under s8. 395, 
Indian Penal Code. Barkau who-had been. 
` identifed by the complainant -Jabbar in 


Jail was. acquitted by the learned Sessions. 


Judge but Parshadi and Sanwal Singh have 
been convicted under s. 395, Indian Penal 
Code, and each of- them sentenced to seven 
years rigorous imprisonment. h 
It-is'common ground that no stolen pro- 
pérty was found in the possession of either 
of these appellants. It is also admitted 
on behalf of the prosecution that the, 


names of these appellants were not enter- ' 


ed_in the First. Information Report. No 
identification proceedings in respect of 
these appellants were conducted in Jail by 
any Magistrate. They have. been convicted 


solely upon. the testimony of the two. com-, 


plainants Maiku and hisson Subba. . 

The prosecution story is that Maiku with 
his two sons Subba and Jabbar were re- 
turning from Mawaiya Bazar where they 
had gone to sell cloth at about sunset. 
They had their bales of cloth on their 
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ponies -and when they reached Kumhoratal 


`- eight dacoits rushed from a neighbour- 


ing field and attacked them with lathis and 


.. knocked them down and looted them. Maiku. 
_ recognized the appellant Parshadi because 


he had known him long before the occur-, 
rence as a notorious badmash who ` used to. 


‘visit those bazars. His son Subba recog- 


nized the appellant Sanwal Singh whom, 
he had known for a year or two before the 
commission of this dacoity, Unfortunately 
for the prosécution, both of- these com- 
plainants, father and son, were knocked 
down and remained unconscious until next: 
day when the investigating Police Officer 
came tothe spot and examined them.,- In 
the mean time the third member. of the. 
party Jubbar, went tothe thana and made 
a report in. which he named no person, `I 
have examined closely the evidence of the 
prosecution witnesses and I find myself 
unable. to believe the evidence of. Maika 
and Subba. ' If Parshadi is a well-known. - 
badmash known. for years to the complain- 
ant. Maiku andif he used to frequent the 
bazars where Maiku and his son used to sell 
cloth then itis obvious that Jubbar and. 


‘Subba must also have known Parshadi as, 


well as he was known: to their father 
Maiku, yet neither Jubbar nor Subba. 
allege that they saw Parshadi at the. 
scene,.of the occurrence or recognized him 
as one of the ‘the dacoits. ` a Ss a 
Prosecution Witness: No, 6.Surjan Singh 
did not come tothe scene of the dacoity at 
the time of the occurrence. He has- known 
Sanwal Singh and Parshadi for alongtime, ` 
His evidence.in no.way helps ‘to prove 
the guilt of the appellants, Subba Arakh, - ` 
P.W. No. 7,admits that heisa tenant of 
Surjan Singh P. W. No. 6." He deposes’ 
that Sanwal Singh had black kurta, that; - 
Parshadi was wearing a bandi and that 
Barkau was wearing’a kurta of striped 
cloth. Maiku complainant, P. W, No. 4 
deposes that Parshadi was wearing a 
kurta saluka of black colour, The evidence 
of P, W. No. 7 is, in-my opinion, utterly 
worthless and unworthy of belief, ----* 
_Parshadi and Sanwal Singh werearrest- - 
ed at their homes on'the very day following . 


-the commission- of the dacoity. ““Barkau 


was arrested four days: later on the 27th 
of February, 1928; The learned Sessions 
Judge characterised the identification of 
Barkau in Jail by Jubbar as merely - 
accidental and. he, therefore, gave . Barkau 
the bengfit of the doubt. In respect af 
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these two appellants there is no identifi- 
cation of them by any prosecution wit- 
ness. They werenot named in the First 
Report. It wasopen to the investigating 
Police Officer to have drawn upa First 
Information Report embodying the 
statement of Maiku and his son Subba 
when he examined these persons, on 
‘the spot on the morning of the 28rd 
of February, 1928, but he did not do 
so, The complainant Jubbar admits that 
he isa tenant or riaya of Hardeo Bakhsh 
Singh and the learned Sessions Judge 
concedes that the accused persons may be 
connected with Dalel Singh and that there 
may be enmity between them arising out 
of some sort of litigation between Hardeo 
Bakhsh Singh and Dalel Singh. The 
Iéarned Sessions Judge, however, is wrong 
in saying that there is nothing on_ the 
record to show that Hardeo Bahksh Singh 
had taken any interest in the prosecution 
of the accused persons in this case, Maiku 
not only admits that he is a riaya of Hardeo 
Bakhsh Singh bnt he also deposes that 
Hardeo Bakhsh Singh came to the Magis- 
trate’s Court as witness but for some reason 
or other best known to the prosecution 
Hardeo Bakhsh Singh was not examined 
on behalf of the Crown. There is really no 
evidence on the record worth fhe name 
to justify the conviction of these two 
appellants. The assesgors with whose aid 
the trial was conducted in the Oourt of 
Session unanimously found these appel- 
lants not guilty of the offence charged, 
I agree with their opinion. ~ 

Tor the reasons given above I allow these 
appeals, setaside the conviction and sen- 
tences passed upon the appellants and 
acquit them of the offence charged and 
order their immediate release. 

Q. H. ne Appeals allowed, 
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acting upon adniiseion of Pleader—Mere irregularity 
—Admission ofPleader in criminal cases—Lvidence 
Act (I of 1872), s. 98. 

Though in original trials of criminal cases the 
requirements of the Code of Criminal. Procedure 
have to be properly followed and in a warrant case 
the accused cannot be convicted merely upon the 
admission of his Pleader, yet there is no rule of law 
which lays down that a Judge cannot in appeal, 
when the question whether further evidence should 
be taken arises, act upon an admission made by the 
accused's Pleader. [p. 111, col. 1; p, 112, col. 2.] 

Mahadev v. Sundrabai (1), applied. 

In a case under s. 43 (L) (a) of the Bombay Abkari 
Act, the question whether the report of an excise 
analyst which was admitted in evidence in the trial 
Court without any objection, was really admissible 
or not was raised in appeal. When the Appellate 
Court proposed to have the analyst examined under 
s. 428, Criminal Procedure Code, the accused's 
Pleader stated that hedid not want to challenge 
the correctness of the certificate and that he was 
prepared to admit that the bottle sent tothe analyst 
contained cocaine. The Pleader further stated that it 
was unnecessary fo examine the analyst and that the 
case may be decided on the merits. Upon this the 
Sessions Judge found that the bottle contained 
cocaine and convicted the accused. In revision: 

Held, that the Sessions Judge was justified in 
acting upon the admission of the accused's Pleader, 
that at the most, in waiving formal proof of an 
essential fact and relying on the admission of the 
Pleader the Court committed only a mere irregular- 
ity which did not prajudics the accused, and that 
me P RUR was not, consequently, illegal, [p. 112, 
col, 2; 


Öriminal application against conviction 
andsentence passed by the First Class Magis- 
trate at Jalgaon, confirmed on appeal by the 
Sessions Judge, East Khandesh. 

Mr. G. N. Thaker (with him Mr. V.N, 
Chhatrapati), for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 


JUDGMENT. 

Fawcett, J.—The applicant in this cage 
was accused of possessing cocaine and sò 
having committed an offence under s, 43 (1) 
(a) of the Bombay Abkari Act, 1878. During 


- the trial the report of a person called the 


—— set 


BOMBAY HIGH COURT. 
URIMINAL APPLIOATION For Revision No, 
ü -24 oF 1928. 

ur fe, @ Mareh 13, 1928. 
Present :—Mr. Justice Fawcett and 
Mr Justice Mirza. 
BANSILAL GANGARAM VANI— 
Accusap —APPHLLANT 
versus P ‘ 
EMPEROR—Opposite Party. 
Criminal Procedure Code (Act V of 1898), 33. 428, 
ja? when evidence in uppeal—fAppellate Court 


excise analyst, Government Central Dis- 
tillery, Nasik Road, that one bottle which 
had been sent to him contained cocaine, 
and that some other things contained no 
cocaine, was tendered in evidence and exe 
hibited by the Magistrate. No objection 
appears to have been raised to this being 
done, andthe Magistrate appears to have 
considered that the report fell under s, 510; 
Oriminal Procedure Code, It is quite clear, 
however, that the report does not come 
under that section; and the Magistrate wag 
presumably misled by the fact that thig 
excisg analyst was referred to in tho eyi» 
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dence asa chemical analyłer.. The acused 
was subsequently convicted of the offence. 
On appeal to the Sessions Judge the point 
arose that the report of the excise analyst 
was inadmissible in evidence. ‘The Sessions 
Judge records in his judgment that this 
point was not taken in the petition of appeal, 
but croppedup inthe arguments. Hefurther 
says that, if that certificate be discarded, 
there was no other evidence to prove that 
the powder in the bottle in question con- 
tained cocaine, and accordingly he 
proposed to have the excise analyst 
. examined under s. 428; Criminal Procedure 
Oode: Upon this the Pleader for the ap- 
pellant stated that he did not want to 


-challenge the genuineness or the correct- 


“mess of the certificate, and that he was 
prepared to admit that the powder in the 
bottlesent to the excise analyst was cocaine. 
The Pleader further stated that he thought 
that it would be a sheer waste of time 
and money to call the excise analyst, and 
wanted the appeal to be decided upon the 
merits. Upon this the Sessions Judge found 
thet the powder in the bottle contained 
cocaine, 

In this application for revision it is 
contended that the learned Judge had no 
right to act on the admission ofa. Pleader, 
and that any such admission was not bind- 
ing upon the applicant: Further it is con- 
tended that the Sessions Judge was wrong 
in supplying a gap in the prosecution evi- 
dence by having the excise analyst examined 
. under s. 428, Criminal Procedure Oode. Mr. 
Thakor for the applicant has argued this 
question very clearly andfully. The Govern- 
ment Pleader for the Crown submits that, 
although the certificate was inadmissible in 
evidence, the accused did not in the original 
trial really deny that the bottle in question 
contained cocaine, and that the objection is 
& purely technical one, in regard to which 
further evidence can properly be taken under 
s. 428, Oriminal Procedure Code. ', 

lt is certainly true that no stress was laid 
at the trial upon the denial that is now 
made that the bottle in question contained 
cocaine. Itis true that the accused did not 
admit that it contained cocaine. But his 
main contentions, as shown by the Magis- 
trate’s judgment, were that the contents of 
the bottle had been substituted, so that its 
containing cocaine did not show that the 
accused had possessed cocaine, and also that 
the bottle had been tampered with, in that 
it was originally intact, whereas now it, has 
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a hole at the bottom of it. Then again, 
as noted by the Sessions Judge, the point 
as to the admissibility of the certificate was 
not taken in the petition of appeal, and 
only cropped up in argument. Even as- 
suming that Mr. Thakor is right in hig 
contention that the Judge should ndt have 
acted upon the admission of the Pleader of 
the appellant, the case is, I think, one where 
clearly such action on his part amounts to an 
irregularity, which has not causeda failure 
of justice, and which, therefore, can be 
properly held to fall. under s, 537, Orimi- 
nal Procedure Code, T 

Apart from this I am of opinion that 
this is a case where the provisions‘ of s, 
428, Oriminal Procedure Code, can proper- 
ly be availed of in order to have legal 
evidence as to the contents of the bottle, 
There is no question of surprise. The 
certificate was put in; and no objection 
was taken, nor any suggestion made, that 
the excise analyst should becalled. It ig 
not a case of the prosecution having had 
ample opportunities to produce certain evis 
dence atthe original trial, which was not 
called and its being sought to rectify the 
omission in appeal; here evidence was ten- 
dered, but it was evidence that should 
not" have been admitted by the Court, 
It is very much on the same footing as a 
confession, which is inadmissible-in evi- 
dence, because the Magistrate recording 
it has not given a proper certificate, or 
for some similar reason; and in such cases 
the law expressly allows the omission tò 
be supplied by the examination of the 
Magistrate, who recorded the confession, 
This is provided for by s, 533, Oriminal 
Procedure Code, and sub-s. (2). of that 
section says that a Court of Appeal or re- 
vision can also have such further evidence 
taken, The mere fact that the Code makes 
provision for this particular case does not, 


.in my opinion, involve the conclusion that 


in no other similar case. can a Sessiong 
Judge act under the very wide provisions 
of s. 428, Oriminal Procedure Oode. ae 

I am also not satisfied that in fact the 


‘Sessions Judge could not legally act upon 


the admiesion of the applicant's Pleader 
in the appeal. It is not a case of some. 
thing being done at the trial or ‘of act. 
ing upon an admission at the trial, but 
upon an admission in the appeal: and 
the two cases are not quite on the same 
footing. Of course, in the original trial 
the requirements in the (ode of Oriminal 


mM 
- < Procédure have to be properly followed, 


..” Mirza, 


and ina warrant case (a8 this case was) the 
‘accused could’ not be convicted merely 
upon the admission. of his Pleader. But 
when in the appeal the question arose 
whether such further evidence should be 
taken, I cannot see any rule, authority or 
principle which ties -us down to holding 
that -the Judge could not properly act upon 
the Pleader’s admission. A Pleader’s author- 
ity to admit a certain fact so as to dis- 
pense with the necessity of further proof 
is clearly laid down in regard to a civil 
case in Mahadev v. Sundrabai (1), and 
I think the same principle applies in re- 
„gard to this particular case in the Appellate 
Court. The faet that it- wasa criminal 
case does not really make any difference, 
‘because, had the Pleader not made this 
admission, ‘what would have happened 
“would have been that” the-Oourt would 


have taken the evidence of the excise. 


‘analyst, and there is no reason to supposé 
that that evidence would not. have sub- 
stantiated the statements contained in this 
report,-and there would be no reason, in 


-my opinion, for this Court to interfere in 


-yevision with. such an order under s, 428, 
Criminal Procedure Gode. - : 

. Furthermore, I-am not convinced that 
B. 58 of the Indian Evidence Act doeg not 
‘apply to justify the action of the Sessions 
Judge. No doubt, in Englaiid an admis- 
‘sion by an accused, which falls short of 
‘hispleading guilty, is not taken: into: ac- 
‘count and is not binding against him. 
‘But s. 58 makes no exception in regard 
.to. criminal proceedings; and while 1 do 
not say’ that. it can be availed of to cure 
‘a clear contravention of apy directions 
of the: Oriminal Procedure Code as to the 


course of a trial, yet I think it can apply in a.. 


-case like this, which relates only -to -the 


“ proceedings of an Appellate Court, In‘the 


“particular circumetances of the present 


` case, I see no sufficient reason to inter- 
- fere with the conviction-or thé sentence 


passed by the Magistrate upon the ap- 
plicant, < - É ; 

j J.—I agree. The admission 
made by the Pleader in this case was not 


‘en admission of any law point, but it 
“was an. admission of a fact, and was made `- 
“with the object of saving time and expense , 


‘to his client. The Pleader was not ap- 


? 


-© (D bom, L; R, 467, 
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‘action would be to establish the 
admitted, and that by admitting the fact’ 


b 
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pointed by the, Court but was engaged by . 
the accused. -In Queen-Empress v. Sangaya 
(2) this Oourt held that admissions made 
by a Pleader appointed to help the accused 
in his defence are not binding on him to his 
prejudice. The Oourt drew a distinction 
between a Pleader appointed by the Court 
to defend a prisoner, accused of murder, 
anda Pleader the accused would himeelf 
authorize to-act for him. In the -case be- 
fore us the accused himself had engaged 
the Pleader. It follows that the accused 
must be held tohave authorized the Pleader 
to conduct the appeal on his behalf accorde - 
ing to his best discretion and judgment, . 


The admission made by the Pleader does 


not appear to have been unreasonable, 
or to have resultedin an injustice to the 
accused or in a prejudice which could have 
been reasonably avoided. The point now 
relied upon bythe accused that the bottle 
did not contain occaine, was not put for 


ward during the trial of the case, The 


Pleader in the exercise of his discretion could 
reasonably come to the conclusion ‘that the 
admission of the fact that it did contain 
-cocaine.would not: prejudice his argument 
in appeal. : f AG 

At the time the Pleader made the admis- 
sion he was made aware of the Judge's 
intention to take further evidence or to 
remand the case for further evidence on 
the point. The Pleader could reasonably 
anticipate that’ the result of such an 
fact he 


he would save time. and -expense to his 
client. Under the: circumstances, at the 


‘most it may be urged that in waiving 


the formal proof of an ‘essential fact in the 
prosecution - case and in relying on the 
admission only - of that fact’ made by 


the Pleader of the accused, the Oourt 
-has committed an irregularity.. This is no 


illegality. Iagree with my learned brother 


‘that ‘this application should: be dismissed. 


A.N. A. . Application dismissed, 
- (2) 2Bom, L. R. 751, 


J 
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CALCUTTA HIGH COURT. 
Appeal From ORIGINAL Beoxun No, 166 oF 
1926. A 
-June 1, 1928. 
Present :—Mr. Justice B. B. Ghose and 
Mr. Justice Bose. 
Srijukta SARAJUBALA DEVI 
AND OTHERS— PLAINTIFFS—A PPELLANTS 
Versus 
Sreemati JYOTIRMOYEE DEBI 
AND OTHERS— DEFENDaNTS—RE-PONDENTS. 
Construction of deed—Deed conveying heritable 


interest but regulating course of succession—Validity -. 


course of succession—Rule in 


of provision as to 
of ‘grantee—Right of 


Tagore v. Tagore—Death 
grantor's heirs. , 
- The relevant portion of a deed described as a 
miras talukdari patta ran thus:—‘“I give you patni 
talukdari patta in respect of purchased taluk....... 
You and your sons born of your womb and sons 


born of their loins in succession, and the daughters- 


born of your womb, shall continue to possess the 
same being malik in possession by right of miras 
talukdari in all the lands.... and by being entitled 
to the right of transfer by sale and gift. Excepting 
the above the descendants of your daughters and 
the adopted sons, etc., in your family, your husband 


or his wife or the descendants born of her womb.or . 


any other heir of any kind will have noright or 
title to this taluk ....-Ifthe particular heirs of you, 
whose rights have been mentioned in the lands of 
this patta, cease to ‘exist then the terms written in 
this patta will become inoperative and the taluk 
will revert to the right of me and my heirs :” 

' Held, (1) that ona true construction of the document 
the donor meant’ to grant a permanent heritable lease at 
a fixed rent to the grantee subject to certain restric- 
tions onthe course of succession; and [p. 115, col. 


1. 8 Sd 
i la that the limitation as to the right of succession 
to the property was void and the estate would not 
revert tothe donor or his heirs after the grantee's 
death. [p. 116, col, 1.] 

, Jotindromohan Tagore v. Ganendromohan Tagore 


(4), Soorjeemoney Dossee v. Denobundoo Mullick (5). 


and Purna Sashi Battacharji v. Kalidhan Rai (6), 
applied. 

“A document should not:be construed with reference 
to authorities as to how similar documents were con- 
strued. [p. 114, col. 2.) ‘ 

Aspdaen v. Seddon (2), referred to. - 

If a gift confers an estate upon a man with 
words imperfectly describing the kind of inherit- 
ance, but showing that it was intended that he 
should have an estate of inheritance, the language 
would be read as conferring an estate inheritable as 
the law directs. [p. 115, col. 2.] 


. Appeal againsta decree of the Subordi-. 
Dacca, dated. 


nate Judge, Fifth Court, 
the 7th.of. June, 1926. : 

Mr. N.- Sircar, Babu Surendra Nath 
“Guha, M. Syed Nasim Aliand Babu Kiran 
Mohan Sarkar, for the Appellants. 

- Mr. B. L: Mitter, Advocate-General, Dr. 
Naresh Ch. Sen Gupta, Babus Bhupendra. 


Chandra Guha, Jitendra. Kumar Sen Gupta, 
Upendra Lal Roy, Rajendra Chandra Guha,: 


8 ; 
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‘Hari Prasanna Mukherjee, Kiran Kumar 

Roy, Jitendra Mohan Banerjee and Nirmal 

Kumar Sen, for the Respondents, 
JUDGMENT. 

Ghose, J.—This is an appeal by 
the plaintiffs against the judgment and 
decree of the Subordinate Judge, Fifth 
Court, Dacca, datedthe7thof June, 1926, dis- 
missing their suit. The suit was for recovery 
of possession of a taluk on the allegation 
that the plaintiffs were the heirs under the 
Hindu Law of Raja Kali Narayan Roy who 
was the original owner of the property. 
The allegations of the plaintiffs were that 
the Raja granted a sub-lease of the taluk 
_to his daughter Kripamoyee Devi on certain - 
-conditions, The Raja died in 1878, Kripa- 
moyee died on the 27th of April, 1920, with- 
out leaving any issue. Under the terms 

of the lease Kripamoyee got only a life- 
interest and on her death without issue the 
lease-held interest lapsed-and the property 
has reverted to the estate of Kali Narayan 
and the plaintiffs are entitled to recover 
possession of.it as his heirs, The defend- 
ants claim the property undera Will said 
to have been executed by Kripamoyee and 
they -allege that Kripamoyee had-an abso- 
lute interest in the property in questicn 
and the-provisions in the lease on -which- 
the plaintiffs purport to base their claim 
are void: “They also raised other questions: 
in defence which it is not necessary to relate 
now, eae 

- Itis admitted that the plaintiffscan suc- 
ceed -only if after the death. of Kripa-~ 

moyee the. disputedlease-hold property 
reverted to and became part of the estate 
left by Raja Kali Narayan. The Subordi- 
nate Judge, therefore, took ‘up that ques-' 
tion only. for decision first and decided it 
against the plaintiffs,- If the conclusion of 
the learned Subordinate Judge is right 
then the-suit will-stand dismissed, other- 
wise the case must be remitted for decision 
of the other questions raised in- the suit, 

i The- guestion in controversy depends en- 
tirely upon the true construction of. the 
patta granted to Kripamoyeeand the validity - 
or otherwise of certain provisions contained. 
in it. There were-three documents execut. 
ed by Kali Narayan.in her favour. They: 
are more or less on the same terms. It: 
will be sufficient to-take into consideration 
the last of them dated the 5th of March.’ 
1877. The deed-is described asa miras taluk- 
dari patta, „Tho relevant portion-of it runs 
thus ;-“ I give you patni talukdart. patia 
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in, respectof my purchased taluk.............s. 
total annual sadar jama being fixed at 
Rs. 4,840, without any selami on account of 
my attection for you. You and your sons 
-born `of your womb and sons bokn of their 
loins - in succession, and the daughters born 
of your womb, shall continue to possess (the 
BAG) ii. ag naa aa being malik in pos- 
session” by right of miras talukdari in all 
the lands and the jamas relating to the 
whole taluk written in thepatia by cutting 
and fillingup, by making homestead and 
orchards, and by being entitled to the 
right of transfer by saleand gift. Except- 
ing the above, the descendants of your 
daughters, and the adopted sons, etc, in 
your family, your husband or his wife or 
the descendants born, of her womb or your 
daughter's husband, etc., or- any other heir 
of any kind will have no right or title to 
this -taluks oresonn God forbid, if 
you or your heirs aforesaid be ever under 
the necessity of making a saleor giving in 
mortgage by way of conditional sale or of 
giving ijara of kaimi miras patta, etc, or 
of muking transfer in any way of the whole 
or any portion of this taluk then you or 
they will have to sellthe same to me or 
my heirsat the value of ten times the 
amount of the realisable rent that may re- 
main after deducting the sadar rent or giant 
kaimi miras patta in respect thereof and 
if it.be necessary, to give in mortgage by 
way of conditional sale or grant ijara 
patia,-you will have to do it according to 


rile; butyou-will not be able to seli or: 


transfer, as aforesaid, in any way, or- 
mortgage by way of conditional sale or 
grant ijara or kaimi miras patta, to any 
other persons ; if youor they door give, 
the same will be rejected. ItI or my heir 
on being requested, fail to purchase, etc., 
as aforesaid, or do not take in mortgage by 
way of conditional sale or ijara or kaimi 
miras lease then you or your heirs, as 
aforesaid, will be able to putin a petition 
‘in Court, by mentioning the terms of this 
‘patta, and on the expiry of three months 
from the date of that petition, tosell or 
give in mortgage by conditional sale or 
grant ijara or kaimi miras patta, or trans- 
fer in any-other way; to that no objection 
on my part or on the part of my heirs will 
avail. Further, if you or your heirs, as 
aforesaid, ever willingly give up your re- 


sidence in Joydevpur, and, God forbid, if. 


the particular heirs of you, whose rights 
baye been mentioned in the landa of tbig 
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è l 
112 I. 0, 1928 


patta, cease to exist then the terms written 
in this patta will}become inoperative and 
the taluk wıll revert to the right of me and 
my heirs. Finis. Dated the 23rd Falgoon 
1283, B. 8.” , pi 

It is argued on behalf of the appel- 
lants that the effectof the words in this 
document is that at best an absolute estate 
was given to Kripamoyee defeasiblein the 
event of her dying without issue and in that 
event the property was to revert to the 
donor and his heirs. Reliance is placed in 


‘support ofthis contention on the case of 


Bhoobun Mohini Debia v. Hurrish Chunder 
Chowdhry (1) andit is contended that the 
words inthe patta in the present case bear 
a close resemblance to the words in the 
sanad in the abovecase and the present 
construed in the same 
manner. I am alwaysreluctant to construe 
a document with reference to authorities as 
to how asimilar document was construed, 
The well-known remarks of Sir G. Jessel, 
M. R., may bereferred to in this connec- 
tion. Says the Master of the Rolls—‘ I 
think it is the duty of a Judge to ascertain 
the construction of the instrument before 
him, and not to referto the construction 
put by another Judge upon an instru- 
tent, perhaps similar, but not the same, 
The only result of referring to authorities 
for that purpose is confusion and error, in 
this way, thatif you look at a similar ine 
strument, and say that a certain construction 
was put upon it, and that it differs only 
to such a slight degree from the document 
before you, that you do not think the differ- 
ence sufficient to alter the construction 
you miss the real point of the case, which 
is to ascertain the meaning of the instru-. 
ment before you.' It may be quite true 
that in your opinion the difference between 
the two instruments is not sufficient to alter 
the construction, but at the same time the 
Judge who decided on that other instru- 
ment may have thought that-that very differ- 
ence would be sufficient to :alter the in- 
terpretation of that instrument. You have, 
in fact, no guide whatever; and the result 
especially in some casesof Wills, has been: 
remarkable.” Aspden v. Seddon(2). I shall, 
therefore, endeavour to interpret the patta 
according to my own judgment, 


(1) 5I. A. 138; 4 O. 23; 3 O.L. R. 339; 8 Sar. P, O. 
J, 815; 3 Suth. P. O. J. 537; 2Ind. Jur. 430; 1 Shoma 
L. R. 241; 2 Ind. Dec. (N. 8.) 16 (P. O.). 

(2) (iers 10 Oh. 394 at p, 397m; 44 L.J, Ch, 359; 32 
L. T, 415; 23 W., R 680, ‘ ` 


` 


e `~ 


taluqdari patta, 
miras taluk, miras talukdari” in various 
portions of the document are quite apt to 
convey such aright. The grant of the in- 
terest was to her as malik and not to any 


other person designated after her death. - i 
“was well expressed by Lord Justice Turner 
„in Soorjeemoney Dossee v. Denobundoo Mul- 


It isnot necessary to consider at present 
whether the restrictions on the right of 
alienation are valid or not. Nor is it neces- 
sary toconsider whether the stipulation 
.giving the right to purchase the lease-hold 
- interest on cartain terms by the donor and 
his heirs offends against the rule against 
perpetuity. It may, however, be noticed 
that on: the refusal of the donor or his 
heirs to purchase, the lessee and her 
heirs were entitled to transfer their in- 
terest to any person whatsoever. Hvident- 
ly an estate of inheritance was conferred 
on Kripamoyee subject to certain restric- 
tions as to the persons who would béentitl- 
ed to inherit. The words ‘your sons born 
of your womb, etc,', refer to succession to 
the property as also the prohibition clause 
commencing with “Excepting the above, 
etc.” It seems to me clear that ona true 
construction of the grant the donor desired 
to give apermanent heritable right to his 
daughter. Kripamoyee subject to certain 
réstrictions on the course of succession 
which he desired should follow in a parti- 
cular manner, with which I shall deal 
next, - 


The question then is whether the pro- 
visions as to succession are valid or not, 
The question depends on the true mean- 
ing of the clause relating to succession, 
whether the donor intended an indefinite 


failure of issue or failure. of issue at 


the time of the death of Kripamoyee. If 
the words relate only to the time of the 
death of Kripamoyee then their effect would 
be to make the absolute estate defeasible 
in theevent of failure- of issue at that 
‘time. The case would then fall under 


Soorjeemoney Dossee v. Denobundoo Mullik.- 
(3) where the Will was held not topoint . 


to an indefinite failure of maleissue. See 
also Bhooban Mohini Debia v. Hurrish 


Ko OMT. A, 128at p. 194; 1 Sar, P,O. J, 837; 10°H, - 
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Chunder Chowdhry (1). If ‘the intention of 
the donor was- to control the succession to 
the property for all time, then the question 


“must be decided according to the obser- 


vations of their Lordships in Jotendra- 
mohun Tagore v. Ganendromohun Tagore (4), 
Their Lordships say: “A private indi- 
vidual, who attempts by gift or Will to 
make property inheritable otherwise than 
the law directs, is assuming to legislate, 
and thatthe gift must fail, and the inherit- 
ance take place as the law directs. This 


lick (5):, ‘A man cannot create a new form . 
of estate or alter the line of succession 
allowed by law, for the purpose of carrying 
out his own wishes or views of policy’ 

“ Another general principle applicable to 
transfers by gift (more liberally applied in 
the Law of England to Wills than to gifts 
inter vivos) is, that a benignant - construc- 
tion isto be used, and that if -the real 
meaning of the document can be reason-. 
ably . ascertained from the language used, 
though that language be ungrammatical 


-or untechnical, or mistaken as te name or 


description, or in any other manner incor- 
rect, provided it sufficiently indicate what 
was meant, that meaning shall be enforced 
to the extent and in the form which the law 
allows- a . 

“ Accordingly, if the gift confers an es- 
tate upon aman with words imperfectly 


‘describing the kind of inheritance, but 


showing that itwas intended that he should | 
have an estate- of inheritdnce, the language - 
would. be read as conferring an estate - 


\ 4 


inheritable as the law directs.’ 


In my opinion, the donor in this case 
desired to grant an estate of inheritance to 
Kripamoyee but directed that the succes» 
sion should take place in a specified man- 
ner. It was not limited to what should 
happen atthe death of Kripamoyee but. 
gave directions foran indefinite period of 
time, or, in other’ words, he intended to. 
alter the rule of succession under the Hindu 
Law. This, the donor had no power to do, 
and those provisions are, therefore, void. 
As their Lordships observed in- Purna 


(4) 1.-A.-Sup. Vol. 47 at p. 65; 18 W. R. 359: 9 B.D, 
R 377; 2 Suth. P. O.J.’ 692; 3 Sar. P. O. J. 82 
(P. 0). 


(5) 6M. T A: 526 at p, 555;- 1 Ind. Jur. (N. 8.) 37: 4 
à Q 114; 1 Boulr. Rep 228; 1 Suth, Pi O.J, 201;. , 
1 Say. P, O: J, 592 10 E, R, 198, vie Á 
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Sashi Batlacharji v. Kalidhan Rai (6): “If 
the attempt to interfere with the course of 
descent according to law is to be regarded 
as a condition of defeasance. it was appli- 
cablé not merely to the case of Ananda, 
but to the case of every male deecendant 
who happened to leave no male issue; and 
its application might have been postponed 
for an indefinite period. Their Lordships 
are not aware of any authority to warrant 
such a provision." : 

‘Io my judgment the limitation as to the 
right-of succession to the property is void 
but the grant to Kripamoyee being one 
of inheritance she got an absolute titlé 
,88 a permanent tenure-holder and was 
entitled to deal with the property as she 
‘liked. The estate did not revert to the 
donor or his heirs after Kripamoyee's death 
and, therefore, assuming that the plaintiffs 
are heirs of Raja Kali Narayan they are 
not entitled to the property. In the view 
I.have taken it is not necessary to express 
an opinion on the question whether a 
defeasance. clause and a right of re-entry 
of the lessor provided in a lease may or 
may not be void for remoteness, as in this 
case I think the defeasance clause is void 
being contrary to the general law of inherit- 
ance, 

-The result is that this appeal will stand 
dismissed with costs, to be divided equal- 
ly among the different sets of respondents 
appearing in this Court. 

‘Bose, J.—l agree. 

A.N A z ppeal dismissed, 

(6) 1L Ind, Cas. 412; 38 I. A. 112 at p.120; 15 O, W. 
N, 693; 8 A. L. J. 681; 13 Bom. LR, -451; 14 O.L, J, 


1; (1911) 2 M.. W. N. 403; 38 O. 603; 10 M. L. T. 361; 21 
IL. J. 1119 (P; CO). : 


a 


MADRAS HIGH COURT. 
, `` FULL BENCH, - 
ÖryıL Reviston Petition No. 1216 or 1925, 
February 9, 1928. l 
Present:—Sir Murray Coutts Trotter, KT., 
_ Chief Justice, Mr. Justice Beasley and 
Mr. Justice Madhavan Nair. 
PERUMAL PILLAI— 
_ °° DEFENDANT No. I— PETITIONER 
versus oe 
| PERUMAL OHETTY AND ANOTHER ` 
5 — PLAINTITFS.NOS. 2 ann 3— .. - 
A RESPONDeNTS, |. - 
Civil Procedure, Code (Act V of 1908), 0. XXIL, 
pr 3, Mortgage suit—Death of plaintiff after pie 
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liminary decree—Legdl representatives not brought 
on record within prescribed time—Suit, whether 
abates. f. i 

Kules 3 and 4 of O. XXII, Civil Procedure Code, do 
not apply to cases of death after the`passing ‘ofa 
preliminary decree. The only rule applicable to 
such cases is O. XXH, r. 10. [p. 120, col. 2] 
Consequently, where a mortgagee-decree-holder 
dies after the passing of the preliminary decree on 
the mortgage and before the passing of the final 
decree, the suit will not abate by the fact that his 
legal representatives are not brought on record within 
three months from the date of his death. [p. 120, col. 


1. 
Dakoju Subbarayudu v. Musti Rama Dasu (1), over- 
ruled. 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
for revision of an order of the Court of 
the District Munsif, Palani, dated the Ist 
August, 1925,and passed in I. A. No, 159 : 
cf 1925, in O. S. No. 587 of 1920. f 

The petition came before Mr. Justice 
Wallace, on 20th April, 1927, who 
made the following 

ORDER.—The preliminary decree in 
a mortgage suit was passed on 18th 
November, 1921. The plaintiff died on 
25th February, 1922. On 17th Febru- 
ary, 1925, the respondent in the civil 
revision petition put in an application 
under s. 151, Civil Procedure Code, and s, 
5 of the Indian Limitation Act, praying 
that the abatement of the suit be set aside, 
He claims the mortgage right by virtue of 
a, registe:ed Will by the original plaintiff 
bequeathing ittohim, The judgment- debt- 
or’s contention was the suit had abated 
three months after the plaintiff was dead 
and cannot now berevived. The District 
Munsif held that O. XXII, r. 3,did not ap- 


. ply but O. XXII, r. 10, that the suit was 


still pending and that-the respondent's apa 
plication wasin order and not barred by 
limitation, The lst defendant has put in 
this Civil Revision ‘Petition contending 
that the District Munsif has erred in law. 

. The respondent raised a preliminary ob- 
jection that. no Oivil Revision Petition 
would lie because the District Munsif has ~ 
purported to act under O. XXII.r..10, and 
orders underthat rule are appealable -and 
that since an appeal lies, no right to come 
upin revision can be admitted. To. this, 
the petitioner rejoins that as the Distzict 
Munsif’s order is merely that there has been 
no abatement and does not purport to give 
or refuse to give leave to continue the suit, 
no appealable order has, been passed. I - 
think this contention must prevail. If the 
matter lad been taken up on appeal an, 

e % > , 


t 
. 
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Appellate Court might very well have refus- 
ed to eutertain it onthe ground that no 


order of an appealable nature had been pass- ` 


ed. Joverrule the preliminary objection. 
On the merits, the. decision must turn on 
the question whether or not the suit did 
abate three months after the déathof the 
plaintiff or as the question presents itself 
in this case, whether or not a suit can abate, 
or will abate after, a ‘decree therein has 
been passed. There is a direct ruling of 
this Court on very similar facts in Dakoju 
Subbarayudu v.iMusti Rama Dasu (1) by a 
Bench which holds that when a prelimi- 
nary decree ina mortgage suit has been 
passed and the plaintiff dies thereafter, an 
application by his legal. representative to 
be brought on record must be made undér 
r. 3 and not r. 10 of O. XXII, This 
ruling has been followed without discussion 
by another Bench in Natesa Pillai v. Kan- 
nammal (2). Respondent contends that this 
ruling requires re-consideration and re- 
“quests me to refer the matter to ‘a 
Bench. The Dakoju Subbarayudu’s case 
(1) refers to a ruling in Bhugwan 
— Das Khettry v. Nilkanta Ganguli (3) a 
ruling under the old Oode where it was 
held-that s. 365 (corresponding to O. XXII, 
r. 3-(1)) applies only in the case of the death 
-of a plaintiff before decrée. I donot myself 
find thatcase of much assistance, since I 
am not able to accept the general principle 
there laid down that the right to sue may 
continue even after a finaldecres. I think 
it is difficult to maintain that a right to 
sue continues afterasuit has come to an 
end by a final decree. After the final 
decres, the right to sue has baen transform- 
ed into arightto execute and byr. 12 of 
O. XXII, r.3 does not apply to execution 
procesdings. To allow an application of r. 
3 even after a final decree has been passed, 
“would seem under the new Code at least, 
if not under the old Code, to contradict 
r. 12. On the other side, I have been refer- 
red to a ruling of the Nagpur Judicial 
Commissioner reported as Tularam v, Tuka- 
ram (4) and,asat present advised, I am in- 
clined to agree withthe arguments therein 
set out. An argument put forward by the 
respondent in support of that view is tha; 
. (1) 68 Ind. Cas. -912; (1922). M. W. N. 375; 15 L. W. 
309; 12-M. L. J. 301; 30 M. L. T. 202; 45 M 872; A L 
R. 1923 Mad. 237. SER eae 
. (2) 78 Ind Oas. 64; (1924) `M: W N. 216; 19L. wW. 
73; 46 M, L. J. 181; A: I. R. 1924 Mad. 786.. WA 


“(3)96.W.N.17L > l 4 
2) 64 Ind, Cas. 307; 17 N, L. R. 81: K 
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r, 9 (1) of O. XXII, implies that-a cause: of 
action does not ordinarily come to ane 
when a suit abates, since it was necessary. 
to lay down specifically that no fresh suit 
on the same cause of action is maintain- 
able when a suit has abated. Noy a cause 
of action does not persist beyond the decree 
in that action and, therefore, equally an 
abatement doesnot come into being after 
a decree has been passed. Now, if there'is 
an abatement after decree the cause of action 


‘is continuing after the decree and could be 


sued on in a separate suit, This would 
produce an anomalous result. To prevent 
this result, r. 9 had to be enacted. Beyond 
this, however, if the cause of action as such 
is terminated by the decree, it would fol- 
low that the right to sue. on that cause of 
action likewise comes to anend, even though 
for certain purposes the suit continues. 
In that view,.O. XXII, r. 3, would not ap- 
ply to acase in which a preliminary decree 
has been passed and the only rule appli- 
cable would be O. XXII, r. 10.” Under the 
old -Code that certainly would have been 
the position, and under the old Code the 
suit would never have abated since the one 
and only decree in it would have been passed. 

It is further contended by the respond- 
ent that O. XXII, r.3, cannot -apply bè- 
cause he is nota legal representative being 
merely a legatee, but that argument would 
hardly help him if the suit had abated bs- 
cause’ the truelegal reprasentative did not 
apply in time under r. 3. So this point 
is not different from the one already {dealt 
with. ; 

For the rəasons I have given I am of opin- 
ion that theraling in Dakoju Subbarayudu 
v. Musti Ruma Dasu (1) doss require some 
re-consideration and Icomply with the re- 


“guest ofthe respondent and refer this case 


to a Bench for decision, or reference, if 
it thinks fit, to a Full Bench. 





The petition was then posted before 
Kumaraswami Sastri and Wallace, JJ., on 
31st October, 1927, who made the following 

ORDER OF REFERENCE TO 
‘A FULL BENCH. 

The questioa for decision ia this revision 
petition is “whether’O XXII, r. 3, Civil 
Prosedure Oodle, applies to a case waere & 
preliminary decreas has been p2sselia a 
morigiga suit ‘and ths decree-holder dies 
subsequent tothe pissiag of the prelimi- 
nary décres and bafore the final decresis 
passed.” The facts areshortly these: — 


“116 
The preliminary decree in the mortgage 
suit was paseed on the 18th November, 1921. 


The plaintiff died on the 25th February, 
- 1922. On the 17th of February, 1925, the 


respondent in the Civil Revision Petition 
putin an application under s 151, Civil 
Procedure Code, and s.5 of the Indian 
Limitation Act praying that the abatement 
of the suit be set aside, He claims the 


mortgage right by virtue ofa registered ` 


Will by the original plaintiff bequeathing 
itto him. The judgment-debtor's conten- 
tion was that the suit had abated three 
months after the plaintiff died and cannot 
now berevived. The District Munsif held 
thatO. XXII, r. 3, did not apply, but 
O. XXII, r.10, applied, that the suit was 
still pending and that the respondent's 
application was in orderand not barred by 
. limitation. The lst defendant has put in 
this Civil Revision ‘Petition contending 
thatthe District Munsif has erred in law. 
Weare inclined to hold, that O. XXII, 
-r.3, does not apply to cases where. the Jaw 
requires successive decrees to be passed and 
where the death of a party occurs after 
_ the passing of the preliminary decree. | 
. The preliminary decree for sale in ‘a 
.mortgagesuit declaresthe amount due to 
the plaintiff on,account of principal and 
-interest and costs calculated up to the date 
of the decree and where interest is payable 
declares the rate of interest to be paid until 
realization. When it’ says that if the 
defendant pays the amountso decreed into 
Court on a particular date, the plaintiff 
‘should deliver the document and, if requir- 
ed, transfer the property to the defendant 
and, if necessary, give possession, In 


default of such payment, it directs the pro- - 


perty to be sold. It then gives liberty to 
.the plaintiff to apply fora personal decree 
for the balance if any. 

` It will thus be seen that all the questions 
in issue between the parties are settled and 
afterthe preliminary decree: is passed the 
only question at the time of the passing 
of the final decree is whether there has 
‘been payment as directed. Asregards all 
other matters the cause of action has be- 
come merged in the preliminary decree. 
If the cause of action as such is terminated 
by the decree it ‘follows that the right to 
gue on this causeof action likewise comes 
to an end even though for certain purposes 
the suit continues. Inthis view O. XXII, 
r. 3, would not apply toa casein which a 
preliminary decree has been, passed and 
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the only rule. applicable will be O; XXIh 
r. 10. : 


Where a preliminary decree has been 
passed, it is difficult to see how the death of 
a party subeequent to the passing of the 
preliminary decree can wipe out the decree 
ifa legal representative was not brought 
on record within time and enable the Court 
to dismiss the suit. In Lachmi 
Narayan Marwary v. Balmukund Marwary 
(9) their- Lordehips of the Privy Council 
observe: “Aftera decree has once been 
made in a suit, the suit cannot be dismies- 
ed unless the decree is reversed on appeal. 
The parties have, on the making of the 
decree, acquired rights or incurred liabili- 
ties which are fixed, unless cr until the 
decree is varied orset aside,” 

The preliminary decree in that case for 
partition had been passed and the case wes 
sent back to the Subordinate Judge by the 
High Court to pass a finaldecree. As the 
plaintiff failed to appear on the day ap- 
pointed by the Subordinate Judge, he. 
dismissed the suit. Their Lordships of 
the Privy Council set aside the order on 
the ground that asthe preliminary decree- 
had been passed, it could not ke affected by 
any subsequent default of appearance. Jn 
Bhatu Ram Modiv. Fogal Ram 6) it was 
held following the decision of the Privy 
Councilin Lachmi Narayan Marwary vy. 
Balmukund Marwary (5) that: where a 
decree for mesne profits had been passed 
and an application was made for ascertain- 
ment of-mesne profite, it is not competent 
to a Oourt at any stage to dismiss the ‘ap- 
plication, it being beyond its power to 
dismiss aclaim which has already becn 
decreed. In Chandra Shekhar v. Amir 
Begam (7) the learned Judges observe that 
afterthe decision of the Privy Council in 
Lachmi Narayan Marwary v. Balmukund 


‘Marwary (5) they are bound to hold that 


the provisions of O. IX, r. 3, could not apply 
after the passing of the preliminary 
decree so as to entailthe dismissal of the 


‘whole suit, 


(5) 81 Ind. Cas 747; 4 Pat. 61; A. T.R 1994 P 0. 
198; 35 M. L. T. 143; 47 M. L.T. 441; 20 L. W. 491; 
(1924) M. W. N. 707; 10 O. & A. L. R. 1033; 5P. L. 
T. 623; 22 A L.J. 890; 26 Bom L. R 1129: 400 
I. J. 439: 51 I. A. 321; L. R 5 A. (P. C.) 171; 290, 
W. N. 391; 10. W. N 629 (P. C). < 
` (6) 92 Ind. Cas. 629; 5 Pat. 223; (1925) Pat. 357; A.I, 
R. 1926 Pat. 141; 7 P. L. T. 340. j 

(7) 101 Ind. Cas. 676; 49 A. 592; 25 A.L. J. 437; A, 
I. R. 1927 All. 489, > 4 ; 
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It seemsto us difficult in principle to 
distinguish the dismissal of a suit-after a 
-preliminury decree has been passed for 
default of appearance under O. IX- and 
O. XVII and abatement by not bringing a 
party on record under O. XXII in so far as 
the effect of such an order on the prelimi- 
‘nary decree is concerned, We think where 
.a cause of action has been merged wholly 
or in part by a decree, if follows that the 
right to sue on that cause of action comes 
toan end to the extent to which it has 
merged in the decree even though the suit 
may continue for certain other purposes. 
Itis difficult tosee how the suit can be 
said to continue in so far as it relates to 
that portion of the claim which has been 
adjudicated upon andin respect of which 
a decree has been passed. Any abatement 
can only apply to such part of the cause of 
action as has still to be adjudicated upon 
and in respect of which a separate decree 
has to be passed. In this view it seems to 
us r. 3 could not apply to cases where 
“successive decrees are required to be passed 
by the Courtand the death of party occurs 
ata stage subsequent to the passing of 
the preliminary decree. -We think r. 3 
contemplates the usual class of cases where 
matters in dispute are adjudicated upon 
once for all by a decree and where prior to 
that date one of the parties dies. In Dakoju 
Subbarayudu v.. Musti Rama Dasu (1) it 
was held by Ayling and Venkatasubba Rao, 
JJ.,.that O. XXII, x. 8, applies to mortgage 
suits even after the passing of the prelimi- 
nary decreson the ground that the suit 
should: be treated as pending till the final 
decree is passed and r. 3, in terms applies 
to a pending suit. This decision was 
followed without discussion by Spencer 
and Odgers, JJ., in Natesa Pillai v. 
Kannammal (2). In Manujendra Dutt 
Chowdhury v. Janan Ranjan Somaddar 

. (8) it was held that-the provisions of O. 
XXII, r. 4 apply both before and after the 
passing of the -preliminary decree, The 
learned Judges were of opinion that al- 
though under the old Code it was held that 
where a preliminary decree had been pass- 
ed and one of the parties subsequently 
died, the matterdid not fall: unders. 368 
but under s. 372, still, as the words 
“before decree” are omitted in r. 4, it made 
a difference in the present Code. Greaves, J., 
observed that though he was first inclined 


5 S 4 A e 
~ (8) 87 Ind, Oas; 818; A; I. R. 1926 Oal, 308, | ~ 
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to the view that the first, four rules of 
O. XXII apply to -deaths occurring before a 

preliminary decree had been passed, yet-he 

was constrained to follow Bhutnath Jana v. 

Tarachand Jana (9). In Bhutnath’s, cage-(¥) 

toe learned Judges were of opinion that 

until the final decree was passed, following 

the preliminary decree in a mortgage suit, 

the proceedings must be treated.as proceed- 

ings in a pending -suit, and that the con- 

sequence was that though a decree-holder 

can apply within. three years for making a 

preliminary decree final, yet if a judgment- 

debtor dies, he will have to come in within 

six months (it is now 9U days under the new 

Code) to make his heirs liable. “In” 
Ali Bahadur Beg v. Rafi-Ullah (10) the view 

of the Madras High Court was followed. 

As the decision of the Privy Oouncil in 

Lachmi Narayan Marwary v. Balmukund 
Marwary (5) was passed subsequent to the 
decisions of this Court in Dakoju Subbara- 
yudu v. Musti Rama Dasu (1) and Natesa 

Pillai v. Kannammal (2) we are of opinion 

that these cases require re-consideration. 

We refer the following for the decision of 
a Full Bench: “Whether O. XXII, rr. 3 and 
4, Civil Procedure Code, apply to cases of 
death after the passing of a preliminary 
decree.” < 

Messrs. S. Varadachariarand N. Swami- 
nathan, for the Petitioner. ae 

Messrs. C. S. Venkatachariar and P.N. 
Appuswami Iyer, for the Respondents, 

OPINION. 

The short point in this case arises 
in this way. The plaintiff obtained a 
preliminary ‘decree in a mortgage suit 
on the 18th November, 1921. He 
then died on the 25th February, 1922, 
before a final decree had been passed. No 
application had been made or acceded to 
within three months of the plaintiff's death 
to add his legal representatives to the 
record. It is contended that in the cir- 
cumstances the suit must be deemed by the 
provisions of O. XXII, r. 3 to have abated. 
The question referred to us is whether on a 
proper construction of the authorities that 
is the true position. The most illuminat- 
ing principle which shouid guide us appears 
to me to be contained in the case of Chap- 
man v. Day (11) tried before Polluck, B, and 


(9) 59 Ind, Oas. 177; 250. W.N. 595; 330. L.J, 
5. 

(10) 100 Ind. Cas. 288; 49 A. 310; A.I. R. 1927 All 
2:2 L. J. 175 


272; 25 A. L. J. 175. 
(11) (1873) 48 L. T. 907. 
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- ‘Lopes, J., and the passage that appears to 
put it very shortly -is‘contained in the judg- 
ment of Lopes, J: - ; 

“It is said that, the defendant having 
died, the maxim of actio personalis moritur 


cum persona applies.: I think it does not. 


apply in such s case ás this. Ithink ‘ac- 
_ tion’ means right of action, and if that 
is the true way of looking at it, the right 
of action here had been determined before 
the death of the defendant.” 


Applying that principle, it would appear 
that theright of action as there defined by 
the learned Judges is determined by a 

. preliminary decree because the final decree 
is only by way of working out in detail 
the principles laid down and determined in 
the preliminary decree. The decision in 
Chapman v. Day (11) has been followed 
and applied in this country in thecase of 
Gopal v. Ramchandra (12). There was a 
difference of opinion at the outset, then 
Crowe, J., was called in and he based his 
judgment on the decision in Chapman v. 
Day (11). In Madras acontrary view seems 
to have been taken and there is no doubt 
about it that Dakoju Subbarayudu v. Musti 
Rama Dasu (1) is a definite position adverse 
to the respondents in’ this reference. The 
learned Judges who referred this case to us 
thought that by implication, the authority 
of Dakoju Subbarayudu v. Musti Rama Dasu 
(1) had been very much shaken by the 
Privy Council's decision in LachmiNarayan 
Marwary v. Balmukund Marwary (5). With- 
out discussing that casein detail, it-seems 
clearly to proceed on the basis that a 
preliminary decree determines the rights of 
the party and that the rest, whatever it be, 
assessment of damages working out of 
accounts and so forth is a mere subsequ- 
ent defining of the effect that is to be 
given to the declaration of right which 
is contained and finally determined 
(subject, of course, to appeal) in the 
preliminary decree. We think that the 
principle underlying that case where after 
preliminary decree, the plaintiff did not 
appear when the case came on for final 
decree and the case was struck out, a course 
which the Privy Council disapproved on 
the grounds we have mentioned, applies by 
analogy just as much to a case where a 
man does not appear because. he cannot 
appear since he is dead. In our opinion 
all that is really important ‘in these 


(12) 26 B; 597; 4 Bom, L. R. 325, 
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matters, is tō .have'a settled rule of 
practice, The present case is .obviously 
a casus omissus from the Code of Civil 
Procedure and probably nobody had 
thought of providing for it. In these 
circumstances all that is important is that 
we should endeavour to formulate the most 
logical rule we can and follow as best we 
may the nearest analogies. We, therefore, 
think that Dakoju Subbarayudu v. Musti 
Rama Dasu(1) is no longer good law and we 
must answer this reference by saying that, 
in our opinion, O. XXII, rr. 3 and 4 do not 
apply to the present state of circumstances, 
The case will be referred back to the ~ 
Division Bench with that opinion. 

Y.N. V. Reference answered, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civin REFERENCE No. 174 oF 1926. - 
February 28, 1927. l 
Present :—Mr. Hallifax, A. J. O., and 
Mr. Kotval, A. J. 0. i 
RAMOHANDRA-—PLAINTIFE 
versus 
SAMBASHIV— DEFENDANT. 

Specific Relief Act (I of 1877), s 9~—Landlord and 
tenant —Dispossession of tenant—Landlord's right to 
sue for possession. 

A landlord whose tenant has been dispossessed 
by a stranger is not entitled during the term of the 


lease to institute a suit for recovery of possession 
ünder, s.9 ofthe Specific Relief Act. [p. 123, col. 


“Dinkarsha v. Anantsha (2), followed. 

Samsher Khan v. Abdul Sattar Khan (3), over- 
ruled., é X 

Reference made by the Subordinate Judge, 
Second Olass, Ohanda, dated the 19th April, 
1925 f 


ORDER OF REFERENCE. 

Hallifax, A. J. C.—The question rə- 
ferred to this Court under s. 113 of the 
Oivil Procedure Code is: which of two 
officially published judgments of this 
Court, each the judgment of a Single 
Judge, is correct? This is one of the 
not inconsiderable number of cases in 
which ajudgment of a Single Judge of 
this Court has been officially published, 
presumably through inadvertence, though 
it breaks the rule of practice that a Single 
Judge is bound to follow all officially pub- 
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lished rulings tillthey have been overruled 
by a Bench. The inconvenience caused 
by the mistake is apparent. The learn- 
ei Subordinate Judge who mide the 
raference states the opinion that the 
two conflicting judgments are “of equal- 
ly binding authority”. That would 
mean that neither is of any authority at 
. all, its effact being cancelled by the other, 
aud indeed it is hard to say that that is 
not the actual position. The only means 
of escape from such an impossible position 
is to refer the question to a Bench,.which 
will ovérrule one decision or the other. 

The facts of the present case, including 
those not yet proved but assumed to be true 
for the purposes of the decision, are these. 
The original plaintiff Balaji Rangari (who 
has since died and been succeeded as 
plaintiff by his son Ramchandra) was the 
owner ofa house, used as a shop, andofa 
plot of land adjoining it in the town of 
Chanda, which for some years he has been 
letting out on oral leases from year to year 
to one Uttamchand Marwari The term of 
the last lease given before the present suit 
was instituted was from the 29th of Oato- 
ber, 1924,to the Lëth of October, 1925. On 
the 26th of February, 1925, the defendant 
Sambashiv Kamti dispossessed the tenant 
Uttamchand of the open plot, but not of the 
house, and ọn the 3rd of August of the 


same year the landlord Balaji filed the pre- - 


sent suit, claiming to be restored to posses- 
tion under s. 9 of the Specific Relief Act. 
On the 7th of September, 1925, the de- 


fendant put in a written statement alleging 


facts relating to the merits of the case, 
aod also pleadiag that the plaintiff was not 
entitled to possession of the land, on his 
own showing, and, therefore, could not 
maintain this suit under s. Y of the Speci- 
fic Ralief Act. It appears that the tenant 
Ustamchand is quite willing to be joined 
io the suit asa plaintiff with his landlord, 
but the question was not raised till twelve 
days after the expiry of six months from the 
dis possession. 

But for the decisions that have been men- 
tioned, there would seem to me tobe no 
question to decide in the case. We have to do 
nothing more than apply the plain words of 
s. 9 of the Specific Relief Act. That section 
lays down that any person dispossessed of 
immoveable property may recover posses- 
sion thereof. A right to receive rent is 
immoveable property,anda person dispossess- 
èd of that right .can.recover possessiof of 


' e RAMOMANDRA 2, SAMBASHIY, _ £ 


- 191 


that right, but he cannot recover possassion 
of the land, of which he was not in posses- 
sion and has not been dispossessed, It 
was Uttamchand who was dispossessed of 
the land here, not the plaintiif, aid Uttam- 
chand alone could re-gain possession ‘of it. 
The plaintiff was apparently not dispossess- 
ed even of hisright to recover the rent 
from Uttamchand, anyhow not by the de- 
fendant, and that is the only immoveable 


property of which he can claim posses- 


sion, < 

It is, however, necessary to discuss the 
rulings that have been mentioned in this 
connection, Balaram Misar v. Bairagi 
Mali (1) decided by Ismay, J. O.,in 1898, 
is not exactly in point, but contains a clear 
definition of what is undoubtedly meant 
by possession in the section under considera- 
tion, except that forthe word land, which 
was sufficient for the purposes of.that case, 
we must, to make the definition more géne- 
rally applicable, substitute. the words im- 
moveable property which appear in the sec- 
tion itself. The meaning of the word pos- 
session in that section then is a physical 
detention or oecupation of immoveable pro- 
perty. In Dinkarshav. Anantsha (:!) de- 
cided in 1903, Drake-Brockman, J. O, held 
very distinctly that where a tenant-has been 
ejected by a person other than his landlord, 
the iandlord cannot sus under the Specific 
Relief Act for actual possession of the 
land. - 

The fact that the contrary view was 
taken by Prideaux, A. J. C., in Samsher- 
khanv. Abdul Sattar Khan (3) has led to the 
present referenco. My learned brother men- 
tioned the judgment in Dinkarsha v Anant- 
sha (2) and also that in Sonaton Shome v, 
Sheikh Helim (4), decided by the Calcutta 
High Court in 1902, which is to the same 
effect. He considered, however, that the 
authority of thesa two cases was outweighed- 
by that to the contrary in three cases of the 
Calcutta High Court, two of the Madras 
High Court and one of the Court of the 
Judicial Commissioner of Oudh; the judg- 
ment contains no discussion of the question 
itself. 

None of the threə Calcutta cases has ~ 
baen officially published.” The first of them 
is Bindubashini Chaudharanit v. Srimati 


(1) 120. P. L. R. 52. - 
(2) 16 ©. P. L. R. 154, 7 
_ (3) 94 Ind. Oas. 70; 22 N. L. R. 30; A. I. R.1926 - 
Nag. 290. ‘ i $ 


(0) 6 0. W.N. 616, l i 
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Jahnavi Chaudhurant (5) which was decid- 
ed in 1897, but was not published, even 
unofficially, till 1902. The learned Judges’ 
reason for holding thata suit by a land- 
lord not himselfentitled to possession was 
not outside the purview of s. 9 was that 
: they had not been referred to any case in 
which this narrow construction of the 
section had been adopted. The case of 
Sonaton Shome v. Sheikh Helim (4) which 
takes the contrary view, was decided in 
1902, and also appears in the same un- 
“official publication. 

In Akhil Chandra Dey v. Akhil Chandra 
Biswas (6), decided in April, 1910, the Cal- 
cutta High Court indicated a leaning tothe 
opinion that the ruling in Sonaton Shome 
v. Sheikh Helim (4) was wrong, because it 
had never been followed and there were 

` five rulings to the contrary effect, but 
refused to decide the point,as it was not 
necessary for the decision of the case. 

_ Nabin Das v. Kailash Chandra Dey (7) was 
also decided in 1910, but some months later. 
. The decision rests on “a review of the 
` authorities”, but mainly on the fact that 
the tenancy had been surrendered to the 
landlord before the suit was filed, that is to 
say, that he was entitled to the possession 
he sought. 

In the first of the two Madras cases 
mentioned Jagannatha Charry v. Rama 
Rayer (8), decided in 81904, the tenant's 
interest had terminated before the suit was 
filed. Onthis decision, as on that in the 
last Calcutta case mentioned, it may be 
remarked that though the landlord became 
entitled to possession of the land itself on 
the termination of the tenant’s interest, he 
‘could not be said to have been dispossessed 
of it, as he had never had possession since 
the beginning of the tenant's interest. The 
learned Judges of the Madras High Court 
also based their decision on an unreported 
caseof their own Court, in which “it was 
held that the right to collect rent was 
immovable property, and that an action 
could be brought under s. 9of the Specific 
Relief Act for the dispossession of that 
right.” That hardly supports the view 
that hecould sue for possession of another 
rightof which he had not been dispossess- 


ed, 
(5) 1 Ind. Cas. 150; 13 C. W. N. 303. 
(6) 10 Ind. Cas. 455; 15 O. W. N. 715. 
(7) 7 Ind. Cas. 924; 15 0. W. N. 294; 12 0, L, J. 


(8) 28 M. 238: 


i 
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The. view that this judgment and the 
unreported case mentioned init do support 


- was taken in 1910 by the same High Oourt 


in Rathnasabathi Pillai v..Ramasami Aiyar 
(9). In that case the plaintiff said he was the 
landlord of certain lands and claimed a de- 
claration of his right to possession through 
tenants and an injunction restraining 


‘the defendants from obstructing that right. 
‘It was objected that he could not get these 


reliefs without suing for possession “of the 
landlord’s right to receive rents”, and he 
get possession 
because the tenants held it. It was held 
that he was entitled (and, therefore, bound) 
to sue for possession of the right he 
claimed, the right to receive rents, and 
it was incidentally mentioned that he 
could sue for possession of that right 
even under s. 9 of the Specific Rélief 


‘Act, That again is not saying that he 


could sue for actual possession of the 
land, which he was not holding, and, there- 
aa had not lost and was not entitled to 

o 

The judgment of the Judicial Commis- 
sioners of Oudh in 1915 in Nihal Singh v., 
Raghuraj Bahadur Singh (10) is printed in 
another private publication, The only 
question that arose in that case was whether 
the right to collect rents, of which the 
plaintifis said they had been dispossessed, 
was immoveable property of the sort men- 
tioned in s. 69 or not, and the learned 
Judges decided that it was. Thereafter 
they expressed their opinions on several 
more orless cognate questions of law, and 
finally found that the plaintiffs had never 
been dispossessed of their right to 
collect rents at all, so that even the 
question ofthe nature of that right did 
not arise, : 

It appears then that of the six cases 
mentioned as supporting the proposition 
that a person is entitled to sue for pos- 
session of land which he is not entitled 
to possess, having transferred that right to 
another, ope only supports it fully. That 
is the earliest of the Calcutta cases, 
Bindubashinit Chaudharani v. Srimati 
Jahnavi Chaudhurani (9) and the reason 
for taking that view is that the contrary 
view had apparently never been taken. In 
one other case, Nihal Singh v. Raghuraj 


> (9) 5 Ind. Oas. 630; Sag te (1910) M. W. N, 112; 


7 M. L. T. 311; 20 M. L š 
Kae 32 Ind. Cas. 202; 18 O. 0. 353; 3 O.L. J, 
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Bahadur Singh (10), the leaned Judges 
expressed an opinion that that view was 


correct, but the question was not before ` 


them for decision. Inthe second Calcutta 


case mentioned, an expreesion of opinion . 


on the point would have been an obiter 
dictum if it had been expressed, but it 
was not. In the third Oalcutta case as 
in the first of the two Madras cases, the 
plaintiff was entitled to the possession 
he claimed, that is actual possession of 
the land, before he filed his suit, and in 
both the Madras cases all that is laid 
down is that the right to collect rents 
isimmoveable property within the meaning 
of s. 9 of the Specific Relief Act. ` 

If then the question is to be decided 
on “authority”, that is to say, on the mere 
fact of itshaving been decided previously 
one way or the other, without any ex- 
amination of the reasons given for those 
decisions, the position is this. 
of the view accepted by my learned brother 
in Samsherkhan v. Abdul Sattar Khan (3) 
there is one judgment of the Calcutta 
High Oourt given in 1897 and obiter dicta 
in another judgment of the same Court 
and in a judgment of the Oudh Oourt, 
none of which has been officially publish- 
ed, that is to say, accepted by the whole 
Court as correct, Against that. view thera 
- are two officially published judgments of 
the Madras High Oourt of which one is 
perhaps neither for or against it, and 
the two officially reported decisions of this 
Court already mentioned. 

The matter does not, however, appear 
fo me open to any argument, as a state- 
ment of it in the words of the section 
itself, with only such explanatory inter- 
polations.as are open to no question, must 
necessarily be the correct view. That 
statement is as follows: “If any person 
is dispossessed without his consent of 
immoveable property (including the right 
to recover rent) otherwise than in due 
course of law, he or any person claiming 
(possession of that property) through him 
may by suit recover possession thereof, 
notwithstanding any other title (to that 
property) that may be set up in that 
suit.” Ia this case, therefore, Ramchandra 
canoot sus under s. 9 of the Specific 
Ralief Act to recover actual possession 
of tha land, because he was not in pos- 
session of itand was not dispos3essed of it ; 
he could sue for possession of the right 
to resover reut from Uttamchand if ehe 
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nee been dispossessed of it but he ha 
not. f 

The question of law to be referred to 
a Bench, to which the question’ of the cor- 
rectness of the decision in Samsherkhan v. 
Abdul Sattar Khan (8), is subsidisry, -is 
whether the plaintiff is entitled to main- 
tain the present suit or not in the cir¢um- 
stances set out at the beginning of this 
judgment. a 

Mr. M. R. Bobde, for the Plaintiff, 

ORDER. 

_ We have nothing to add to what is said 
in the order of reference. made by one 
of us, with which we agree, except on 
one minor matter, It is suggested in 
para. 9 of that order that the fact of the 
tenancy having been surrendered would 
not give the landlord the right to sue 
under s8. 9 of the Specific Relief Act, as was 
held in Jagannatha Charry v. Rama Rayer 
(8) and Nabin Das v. Kailash Chandra 
Dey (7) because the landlord could not 
be said to have been dispossessed ; he was 
merely excluded from possession on the 
termination of the tenant’s interest, It 
would seem, however, that under those 
circumstances the landlord would be'a 
pereon claiming possession of the land 
through. the person who was actually 
dispossessed. We are of opinion that the 
plaintiff Ramchandra is not entitled to 
maintain the present suit. 

VNV Order accordingly, 


aeee 


OUDH CHIEF COURT. 
Seoonp O:vit Appeal No. 360 oF 1927, 
February 24, 1928, h 
Present:—Mr. Justice Hasan and 
Mr. Justice Pullan. 
GAYA PRASAD AND ornzss— 
DgrenDANTs—APPELLiNI8 


R VETSUS 
SAHDEO SINGH—Praintirr— 
Peiron DENT. 
Co-sharers—Lambardar—Right to manure of non- 
agriculturists—Custom— Right over such oes ithe: 
ther can be acquired by adverse possession or by way 
of easement. A 
“The manure of the non-agriculturists of the 
village is one of those perquisites given by village 
custom to a lambardar and there is nothing unusual 
in the existence of such a custom. i 
But a lambardar cannot acquire rights over 
manure which is collected by the non-agricultunt 
by means of adverge possession, nor can he acquire 
an easement over it. s 
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-Appeal against a decree of the Sub- 
Judge, Sitapur, dated the 27th August, 
1927, setting aside -that of the Munsif, 
Biswan, District Sitapur, dated the 27th 
1926. i 

Messrs. Hyder Husein and Rajeshwari 
Prasad, for the Appellants. 

_ Messrs. A.P. Sen, Ali Zaheer and Kashi 
Prasad Srivastava, for the Respondent. 

JUDGMENT,—This is a defendants’ 
appeal in acase which was brought by a 
lambardar claiming Rs. 4 as the price of 
manure said to have been misappropriated 
by the defendants and fora declaration 
that the plaintiffas lambardar of the village 
is alone competent to appropriate the 
manure of the non-agriculturists residing 
in the village. There was also a plea for 
a perpetual injunction restraining the 
defendants, who are co-sharers in the village, 
from interféring with the, said manure 
as long as the plaintiff remains lam- 
bardar of the village. The suit’ was 
decreed by the Courts below, but the 
reasons given by the Oourts arenot, in our 
opinion, satisfactory. The Court of first 
instance decided that the lambardar was 
entitled to the manure of all the non- 
agriculturists in the village by means of 
adverse possession and this was amended 
by the lower Appellate Courtinto a finding 
that the lambardar’s right was rather a 
prescriptive right of easement over the 
manure of the non-agriculturists. We are 
not prepared to hold that a lambardar could 
obtain rights over manure which is collected 
year by year by the non-agriculturists in the 
village by means of adverse possession, 
nor are we able to see how he could acquire 
an easement over it. On the other hand, 
we find that according to the Record of 
Rights in this village all manure belonging 
_to non-agriculturists resident in the village 
is atthe absolute disposal of the lambardar. 
Nothing is said as to the rights of-the co- 
sharers and we are unable to read into these 
-words the interpretation given by the Oourt 
below, namely, that the lambardar took 
possession as manager for the benefit of 
himself and ‘his: co-sharers. It has been 
found as a fact in the present case that 
the plaintiff lambardar has been taking 
possession of this manure year by year 
for the last 25 or 30 years and-his right 
was only interfered with” in the year 
1924 it appears that this is one of those 
perquisites given by village custom to the 
lambardar, and we find nothing unusual 
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in the existence ofsuch a custom. We also 
find that it'is proved that the custom was 
accepted at the time of the settlement of 
the year 1867 and has been acted upon 
until the events out of which the present 
suit arose, , | 
The second ground on which the appel- 
lants seek to meet the plaintiff's claim is 
thatin the year 1917, there wasa partition 
of the village by which the appellants 
were entitled to a half share in the variou 
sewat items including manure. The evi- 
dence of thisis the partition proceeding. 
We have read that proceeding and we do 
not find any reference to the manure of non- 
agriculturists and we'are unable to interpret 
this section which appears in the printed 
form of the partition proceeding to refer 
to the manure of the non-agriculturist, 
Generally speaking, these sewai items 
deal with the property of the agriculturists, 
and the manure is the manure of cattle 
grazing of the village grass lands. Nor 
can we hold that this partition, even sup- 


posing it to be an agreement between the _ 


parties, deprives. the lambardar of “the 
right given to him by the wajib-ul arz, 
which remains unaffected by the partition 
proceedings and is still valid. Last of all 
there is nothing shown to us which gives 
the appellants any right to take the 
manure for themselves and to make a. 
partition of it according to what they 
consider to be their shares. In our 
opinion, the plaintiff lambardar was entitled 
to win his suit on these grounds if not on 
those on which the decrees were passed 
by the lower Courts. We, therefore, dismiss 
this appeal with costs. f 

A, N. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 397 _ 
oF 1927. . 
June 1, 1328, ° 
Present :—Mr. Justice B. B. Ghose 
and Mr. Justice Bose. 
DALILUDDI alias DALILUDDI SONER 
—DEFENvANT—APPELLANT ` 


| versus 
BAKSHI BEPARI AND oTaBRs— PLAINTIFFS 
—ReusPon DENTS. i 
Bengal Tenancy Act (VIII of 1885), 8.66 (2) (3)— 
Rent, suit—Decree directing payment within 15 days 
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—Jurisdiction of Court to extend” time—Order. ex- 
tending time—Appeal—Civil Procedure Code (Act V of 
1908), s. 47. >y 

Where a decree passed under, s.. 66 (2) of 
the Bengal Tenancy Act states that the judgment- 
debtor should pay the decretal amount within 15 
days and that he would be liable to be-ejected on 
failure to do so, an extension of time for payment of 
the amount due under the decree would not be an 
order under. sub-s, (3) of s.66 and would not fall 
within the purview of s. 47, Civil Procedure Code. 
It would be an order varying the terms of the decree 
and can be set right only by way of revision. 
, Poth Narain v. Mahomed Moosa (1), distingu- 
ished, | ; 


Appeal against an order of the Officiat- 
ing Subordinate Judge, Barisal, dated the 
16th of May, 1927, reversing that of the 
Additional Munsif, Bhola, dated the 29th 
of July, 1926. 


‘Babu Jitendra Nath-Sanyal, for the Ap- , 


pellant. 


‘Mr. Gunada Charan Sen and Babu 
Prasanta Bhusan. Gupta, for the Respond- 
ents. 


JUDGMENT. 
“B.B. Ghose, J.—This is a case arising 


` out of an order passed by the Munsif under’ 


B.. 66 (3) of the Bengal Tenancy Act. A 
decree was made ina suit brought by the 
respondents for rent and ejecinient of an 
_under-raiyat. Under sub-s. (2) of s. 66 
of the Acta decree.was. passed in favour 
ofthe plaintiffs specifying the amount of 
the decree and the interest due. Under 
the second part of that sub-section it seems 
to me thatit is not necessary to. specify 
anything with reference to the execution 
of the decree, because the Jaw provides 


that the decree‘should-not be executed if- 


the amount of the decree and the costs of 
the suit are paid into Court within-15 days 


or on the re-opening day, if the. Court is. 


clesed on the fifteenth day. Under sub- 
s. (3) the Court may for special reasons 
extend the period of 15 days. The Munsif 
extended the time.. On appeal io the 
Subordinate Judge he held that the time 
was wrongly extended and he ‘set aside 
the order of the lower Court extending the 
time. From that order the present appeal 
is preferred by the judgment-debtor. 
. The first objection taken is that there 
18 no appeal-against the. order of- the 
Munsif tothe lower Appellate Court. It 
is argued on behalf-of the respondents rely- 
ing upon the observations of the learned 
. Judges. in. the case..of Bodh, Narain v. 


DALILUDDI V. BAKSHI BEPARI, - 


195 
Mahomed Moosa (|), that there would be an 
appeal, as the order fell within the provi- 


sions of s. 47, Civil Procedure Code. The 
decree in the present case stated the amount 


‘due to the plaintiffs and it further ordered 


that the judgment-dJebtor do pay the 
specified amount within 15 days and on. 
failure to do that he would be liable to be 
ejected. As I read the provisions of sub- 
s. (2) of 8. 66 it does not contemplate the 
decree to be drawn up in that form, The 
decree would bean ordinary decree in eject- 
ment stating the arrears of rent. But 
sub-s. (2) ofs. 66 prohibits the-decree holder 
from executing the decree if the amount is. 
paid within the specified date. If the 
décree is properly drawn up and. if the 
period within which-the decree-holder is 
prohibited under fhe law from executing 
the decree is extended by sub-s. (3) ofs. 66 
then I can understand very well that the 
order falls within s, 47, Civil Procedure 
Code, because that would bean order re> 
lating to the execution of the decree, and 
then there would .be an appeal from such 
an order. But-when the decree is drawn 
up as in this case directing the judgment- 
debtor to pay the decretal amount within 
a specified time, the extension of the time 
would not be an order under sub-s; (3) of 
s. 66 extending the time specified within. 
which the decree-holder was prohibited’ 
from executing the decree. It:is an order. 
varying the.terms of the decree. It seems. 
to me at least doubtful whether the Court 
had any jurisdiction to. vary the decree.in 


“that way. 


. The learned Advoéate. for the respond- 
ents, however, points out that in the. case, 
above cited, reported as Bodh Narain v. 
Mahomed Moosa (1), the decree was appa- 
rently drawn up in the same terms as in 
this case, as is. shown from the facts stated 
at the top of page 640* of the report, and it 
is argued thatin that case it was- held: 
by the learned Judges that the matter 
fell within s, 244 of the Code.of 1882 (now 
8.,47). With some. diffidence I think that 
there is some fallacy in the argument; 
If the Munsif had no jurisdiction to extend 
the time as- I think he had not then. 


“there would be no appeal to the Subordi- 


nate Judge from that order and it can 
only be set right by an application for 
revision. But I may assime that there 


ist 26 O. 639; 3 0O. W. N, 628: 13 Ind: Dee. (N, Ba). 
*Page.of 20 0.—|#¢.]* ai ae 
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was an appeal. Assuming that to be 
so and although the defendant judgment- 
debtor does not seem to haveacted with prom- 
ptitude in this matter it seems to me 
that no sufficient ground has been made 
out for interfering with the order of the 
Muntif. | 

I would sei aside the judgment of the 
Subordinate Judge and restore that of the 
Munsif. I understand that the amount of 
Rs. 15 odd has been deposited by the 
judgment-debtor. 

Having regard to the facts of this case 
the judgment-debtoris not entitled to any 
costs in any of the Oourts. = 

Bose, J.—I agree. 

ALN. A. Judgment sef aside. 





NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
MiIzO2LLANE9U3 Civic Appgau No. 31-B 
c 1925. 
September 1, 1927. 
Present:—Mr, MaeNair, A.J. O. 
LALSINGH—DEFENDANT—APPELLANT 
6 _- versus 
JIWANRAM—Ptaintire —ResPonDENT, 
"Limitation Act (IX of 1908), Sch. I, Art. 89—Sutt 
against agent's legal representative—Limitation. 

A suit against the legal representative of an agent 
for property not accounted’ for is governed by 
Art. 89 of Sch.I of the Limitation Act. It is not 
necessary for the application of Art. 89 that the 
person -sued must be actually a contracting party. 

Kumeda Charan Bala v. Asutosh Chattopadhya (1), 
distinguished. | . 

Miscellaneous appeal against the decision 
of the Additional District Judge, Akola, >` 
dated the 26th September, 1925, in OivilAp-` 
peal No. 19 of 1925. i 

Mr. W. R. Puranik, for the Appellant. 

Mr. G. G. Hatvalne, for the Respondent. 
. SUDGMENT.—Jiwanram, the respond- 
entin this Court, sued the defendant, the 
adopted son of one Harisingh, for an account 
of the produce of certain fields for the years 
1913 to 1919. He alleged that Harisingh 
retained the produce of the fields during 
these years on his behalf, It appears quite 
clear that on the plaint allegations either 


Art. 62 or Art. 89 of the Limitation 
Act would govern the suit. In either case 
the claim was barred by time. The lower 


Appellate Court considers that because the 
defendant is not -actually a contracting 
party, Art. 89 of the First Schedule to the: 
Limitation Act will notapply, There is no 


~ 
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force in tbis reasoning and it receives no ` 
support froh any dicta in Kumeda Charan 
Bala v. Asutosh Chattopadhya (1). 

‘If there were something in the nature of 
a contract of agency, the agent or his repre- 
sentative could be sued, and the suit would 
fall under Art. 89. Apart from this, it 
is admitted before me that Harisingh 
returned the fields in his lifetime, so that 
the cause of action accrued when he returned 
the fields. The defendant stated that the - 
fields were given to him on a lease in order 
to satisfy a debt due to him. Jf this ig the 
case, there was probably an implied promise - 
to pay the surplus profit to the plaintiff, 
but clearly a suit for such profit would be 
governed by Art. 62 of the Limitation ` 
Act. The lower Appellate Court has failed 
tocome to a clear finding regarding the 
facts but in any case the suit is barred by 
limitation, The order of the lower Appellate 
Oourt, directing further enquiry into 
questions of fact is, therefore, set aside, and 
the decree of the first Court, dismissing the 
svit is restored. Costs in all Courts will be 
borne by the plaintiff. Pleader's fee in this 
Court Rs. £0, f 
Order set aside, 


G. B. D, 
n 16 Ind, Cas. 742; 170, W. N, 5; 160, L.J. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL OIVIL JUDICIAL MIscELLANEOUS 
OasE No.’ 47 oF 1928, A 
July 4, 1928. ' 
Present :—Mr. Rupchand Bilaram, A. J. O. 
. Turu or MANGHIRMAL-TEKOHAND— : 
; RESPONDENTS No. L 
VETSUS 
Messrs, AKBARALI & Co.— 
` ResPONDENTS No. II, 
Civil Procedure Code (Act V of 1908), O. XXT, 
r, 60—Arbitration Act (LX of 1899), s. 15—~Award, 
how far decree of Court—O. KAT, r. 50, applicability- 


of. 
- The provisions of O. XXI, r. 50, Civil Procedura 
Oode, are applicable to an award filed in Court. 
under the Arbitration Act. 

Purusottum Das Narain Das v. Louis Dreyfus &. 
Co. (4), Gladstone Wyllie & Co. v. Joosub Peer 
Mahomed & Co. (5) and Sital Prasad v. Clements 
Robson & Co. (6), relied upon. 

- Valabhdas Narandas & Co. v. Keshavlal Himatlal 
(1), dissented from. , 
An award filed under the Arbitration Act has thg 
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status of a decree of the Court, though itis not a 
decree of the Court, and may Be enforced in the 
same manner and to’the same extent asa decree of 
the Court. s 


In re Bankruptcy Notice (T), relied upon. 

Application by Respondents 1 under OQ. 
XXI, r. 50, Civil Procedure Code. 

Mr. Suganlal Hassanand, for the Respond- 
enfs. No, L f 

` Mr. Javhermal Villiatrati, for the Respond- 
dents No, II. i 

ORDER.—The .only point, raised in 
this case is one of law. . . - 

It has been argued that O. XXI, r. 50, Civil 
Procedure Code, does not ‘apply to an 
award obtained without the intervention 
of the Court against a firm and made rule 
of the Oourt under the provisions of the 
Indian Arbitration Act. 

Reliance has been*placed on the follow- 
ing passage in the judgment of Mirza, J., in 
Valabhdas Narandas & Co. v. Keshavlal 
Himatlal (1): 

“To entitle the applicants to the benefit 
of O. XXI, r. 50, Civil Procedure Code, they 


an award purporting to be made against 
a firm. O. XXI,-r. 50, Oivil Procedure Code, 
of the Supreme 
The pro- 
visions of O. XLVIII-A have been held 
to form a Code by themselves requiring 
that’ they should be read together and each 
rule in the lightof the rest: Worcester City 
Banking Co. v Firbank (2) and per Lindley, 


L.J., in McIver. v. Burns (3). Under the. 


English Law there is no provision for the 
execution of an award against a firm under 


the provisions of O., XLVIII-A, r.8. Mr.. 


Wadia has called my attention to several 
precedents of Ohamber’ Judges of this 
Oourt, who have accepted awards on the 


file against’ firms and granted’ execution ` 


against. the partners...... With great respect 
Jam unable to follow these precedents,” - 
From the above passage itis abundant- 
ly clear that -prior to this case the practice 
of the Bombay High Court was to enter~ 
tain applications under O. XXT, T. 50, 
Civil Procedure Code, in proceedings taken 
by way of execution to enforce awards 


filed under the Indian Arbitration Act. The 


(1) 104 Ind. Cas, 94; 29 Bom. L. R. 660 at p. 664; A, 

L R. 1927 Bom. 428. : : 
(2) (1894)1 Q. B. 784 at p. 788; 63 L. J. Q. B. 542; 9 

R. 367; 70 L. T. 443: 42 W.R, 402 > 

___(3) (1895) 2 Gh. 630; 64 D. 

18 La T, 99; 44 Y, R, 40, 
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“ decrée and a decree of th 


J. Oh, 681; 12 R. 467; 
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same practice has prevailed in this Court for 
the laet twenty years. It would also appear 
that the same practice prevails in the 
Calcutta and the Allahabad High Courts: 
see the cases, of Purusottum Das Narain 
Das v. Louis Dreyfus.& Co. (4), Gladstone 
Wyllie & Co. v. Joosub Peer Mahomed & 
Co, (5) and Sital Prasad v. Clements 
Robson & Co. (6), In Louis Dreyfus’ case (4) 
Mr. Justice Rankin (now Sir George 
Rankin, O. J.) has said: < 
“It is perfectly well-known in India, 
just ‘as it has been known for many years 
in England, that a large proportion of 
awards in commercial’ cases are made in 
favouriof or against the firm. Business 
cannot be carried on unless commercial 
men who have. constituted themselves into 
firms can be ‘allowed to deal with firma, 
and I shall be doing something that I 
should be extremely sorry to do, causing 
much inconvenience and trouble, giving 
much opportunity for fraud and collusion, 
if I give my assent to the argument which 
has-been put before me. Under the Indian 
Arbitration Act the award is not a decree, 
but it is to be enforced as though it were a 


hold—and I have held in Chambers before 
to-day—that the provisions which relate to 
the execution of a decree against a firm , 
apply in the case of l 
been filed, the award having been made 
against the firm.....,, In this case the 


arbitration and. award by reason of a 


| tion [ think, is un- 
founded in. Principle and has got no com- 


With these observations I respectfully 
agree, and. in the absence of strong, clear 
and cogent reasons for holding that the 
long standing practice which is now well. 
known to the Commercial community ig 
wrong in principle and that O, XXI, r. 50 
Oivil Procedure Code, has no application 
whatsoever. I am not prepared to give it 
a go-bye. The cases of the Oalcutta and 
the Allahabad High Courts have not’ been 


referred to or distinguished in the 
(4) 56-Ind. Cas. 325; 47 O. 29 Bombay 


(5) 77 Ind. Cas, 868; 27 O. W. N. 666; A.I R° 
Oal. 117. i ATR, 1994 


81 Ind. Cas,.401; 004; 1 dn i l 
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case, andthe reasons on which the judg- 
mentin that case has proceeded do not, 
with all respect, appear to me to be con- 
vincing. 

Anaward filed under the Iudian Arbitra- 
tion Act has the status of a decree of the 
‘Court though it is not adecree of the 
Court; Inre Bankruptcy Notice (7); and may 
be enforced inthe same manner, and to 
the same extent as a decree of the Court. 
That being so; I can find nothing in 0. 
XXI, r. 50, Civil Procedure Code, to suggest 
why its provisions should not apply to 
awards in the same way as the provisions 
of any other rule in that Order. In inter- 
preting the language of r. 5u, so far asits 
applicability to awards filed under the 
Indian Arbitration Act is concerned, no 
analogy can, in my opinion, be drawn frem 
the alleged English practice. In the first 
place the provisions of 8. 15 of the Indian 
Arbitration Act are unlike the correspond- 
‘ing provisions of s. 12 of the English 
Arbitration Act, mandatory. They afford 
no scope to the Court to refuse to enforce 
an award in the same manner asa decree 
ofthe Court, except in cases when the 
Court either remits the award back to the 
arbitrator for re-consideration or sets it 
aside. Under the English Act, it is within 
the competence of the Court to refuse to 
afford the claimant a summary remedy 
and to refer him toa regular suit based 
on the award. [am not at present con- 
cerned with the rights of a claimant to 
enforce an award passed in his favour by 
a regular suit, but with his rights to en- 
force it by way of execution, and I can 
find nothing in the Act-to justify the ‘Court 
to refuse to enforce an-award as adecree: 
and thereby compela party to. file a suit 
- onthe award. l 

In the next place, the provisions relat- 
ing to execution of decrees obtained against 
firms do not form part of O.. XXX, Civil 
Procedure Code, which corresponds to 0. 
XLVIII-A, Rules of the Supreme- Court, 
They have been made part of O. XXI, which- 
relates to execution of decrees generally, 
and, therefore, the argument that O. 
XLVIILA, Rules of the Supreme Court 
that all the 


is self-contained, and 
rules in that Order should be read 
together and each rule in the- light of the- 


other loses much of its force; r. 50 is not 
in O. XXX, but in O. XXI, and there is, 


<q, (1907) 1 K. B.478 at p, 482; 78 I, J. K. B; 171; 96° 
Ju, T. 131; 14 Manson J; 23 T, Le R, 214, 
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ho reason why- it should not at the sme 
time be read in the light of the other 
rules in O.°XXI, In my opinion and with 
all respect, these reasons are insufficient 
for the Court to hold that the applicability 
of O. XXI, r. 50, Civil Procedure Code, has 
not been extended to awards filed under 
the Indian Arbitration Act or that it is, 
limited only to decrees passed in suits 
instituted under O. XXX, Civil Procedure 
Code. : i 

_ I accordingly disallow the objection and 
grant the application for permission 10 
enforce the award against Akbarali with 
costs. 


P, B. A. Application granted, 


rne 


. CALCUTTA BIGH COURT. 
APPEAL FROM ORIGINAL Di. REE NO. 77 oF 1928. 
, May 25. 1925. 
Present:—Justice Sir Hugh Walmsley, KT., 
and Mr. Justice B_ B. Ghose. 
MOHESH CHANDRA DEB NATH— 
> DEFENDANT—APPELLANT 
VETSUS 
MATHURA CHANDRA DEB NATH AND: 
OTbEAS—PLAINTIFFS— RESPONDENTS. 
. Occupancy right—Right of occupancy tenant to 
bequeath his interest—Bengal Tenancy Act (VIII of 
1885), 8. 26. 
. A raiyat having a non-transferable right of 
occupancy has no right ordinarily to bequeath his 


Jote interest, [p.129,col.1.] > 
Amulya Ratan Sarkar v. Tarini Nath Dey (1), 


Kunja Lal Roy v. Umesh Chandra Roy (2) and 
ae Chandra Dutta v. Joy Nath Das (3), fol- 
owed, ~- 


Dayamoyt v. Ananda Mohan Roy (4) and Chandra 
Binode Kundu v. Ala Bux Dewan (5), explained. 
` Appeal against the decree of the Subordi- 
nateJudge, Third Court, Mymensin gh, 
dated the 20th of January, 1923. 
` Babu Kali Kinkar Chakraverty, for the 
Appellant. 
Babus Tarak Chandra Chakraverty and 
Prafulla Chandra Chakraverty, for the Re- 


spondents: 

JUDGMENT. 
` Walmsley, J.—This appeal is prefer- 
red -by -the defendant. He is the eldest 
son. of Mucharu,-who died leaving five 
sons, including the appellant, and a widow, 
One of the sons, namely, Dhirendra, died 
childless after-his father and his interest’ 
passed to his mother Soudamini. The other. 
three sons and the mother brought the 


` 


Bs 
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“uit out of which this appeal arises against 

- he defendant Mohesh for partition of thé. 
-properties left by Mucharu claiming. abhare ` 
of. 4/5th for themselves and admitting the . 
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Joy Nath. Das (3). where Mr. J ustice ° 
,Ohatterji in .delivering his judgment re- 
“ferred to the argument that the Full Bench 
decision in the case of Dayamoyi v. Ananda 


defendant's share to be, 1/5th. “Mohesh in’ ‘Mohan Roy (4) had affected the question 
defence set upa Will, executed by Mucharu’,.. and“ expressed his view that it had -not 


in. January 1918 about three weeké before 
his. death, aud after the. institution of the 
present suit, he. applied for Probate. of 
that Will and sůccėeded in obtaining Pro- 
bate, after a struggle, on the 13th Janu- 
ary, - 1922, . In this case, Mohesh contends 
that the. Will of which he has obtained 
Probate gives him an` one-fourth share 
in- the money-lending business anda share 
of six-annas odd in-the:jote properties 
left by. Mucharu and that a, decree for 
partition must not override the provisions 
of the Will, 


So far as the sana A ada -business 
is; concerned, the learned Judge of the 
Court below has- accepted the defendant's, 
proposition that he is entitled to the share 
allotted to him by the Will.” The appeal 
relates to the jote properties only, In rè- 
gard to them, the learned Judge hasheld 
that the Will did not operate to disturb the: 
ordinary mode of devolution. It is contend- 
ed- before- us on behalf ofthe defendant- 
appellant that tho learned Judge was wrong 
in taking this view and that the defendant 
ought to be allowed thé share mentioned : 
in the Will. There is no provision in the 
Bengal Tenancy Acton the question whether ` 
a raiyat having a non-transferable right of : 
occupancy can bequeath that right. Section 
26 of the Aet alludes to. what happens 
when the raiyat dies intestate, but that is 
all, 
has tobe determined according to custom 
and usage. In regard to that, there is no 
evidence in this case.. The learned Subor- : 
dinate Judge has referred to three decisions 
of this Oourt upon the question whether ` 
such a raiyat ordinarily has a right to ' 
bequeath his occupancy jote. One of the 
ey is the case of Amulya Ratan Sarkar 

Tarini Nath Dey (1) which was followed 
shortly afterwards by the case of Kunja 
Lal Roy v. Umesh -Chandra Roy (2). 


raiyat had not the right to bequeath his 
jote interest. ‘The same view was adopted 
‘in the case of Umesh Chandra Dutta v, 


-0 NA Ind. Gas, 285; 42 0. 254; 18. O. WAN, 1290; 21 
l eh 27 Ind. Oas, 352; 18 O. W, N, 1204, 
go e 


Consequently, the matter is one which 


In : 
` both these cases it was held. that such a 


dofie-so. I refer to that case. because “it 
-has -been . contended -before us tht the 
principle of the rulings I have mention- 
ed; has been changed, first by the 
decision in, Dayamoyt’s case (4) and then 
by the decision’ of the Special Bench -in 
the-case of Chandra Binode Kundu v.. Ala 
Bux -Dewan ; (5). 

1. fully. agree ‘with what Mr, Justice 
Ohatterji said -with reference to the 
argument based:on , Dayamoyi's case (4). 
With regard _ to. Chandra Binode's’ case 
-(5) our-attention has been drawn to the 
judgment delivered by Mukerji;. J.,-in 
‘that’ case and it is urged: that hò- himself 
.cast a doubt on his own decision'i in Amulya 
-Ratan’s -case -(1).. To. my mind, that, is 8 
‘complete misreading of the learned J udge's 
judgment, He said that it was not- ne- 
sGessary. to refer to Amulya Ratan'e case (1), 
“He did not say. why; but I think. it í 
_Glear.that he regarded. the question lavor 
-èd in Amulya Ratan's case (1) as'lying; outs 
-gide the question then under Gonsideration. 
The - conclusion. in , Chandra | Bindde’s 
case (5) was that the. case of Bhiram Ali. v. 
“Gopi “Kani (6) was erroneously decided 
.and thatthe decision of the Full Bench in 
Dayamoyi v, Ananda Mohan Roy (4) could 
‘not be supported in so far as it affirmed the 
principle enunciated therein.. An exami- 
nation of Bhiram Ali's case (6) shows that 
the question raised by it had not the ré- 
motest connection with. a raiyat's power - 
of bequest. I am, therefore, of opinion that 
the decision of the Special Bench has not 
-weakened the authority of the, ‘decision 
which I have mentioned and I hold that 
in this case, the learned Judge of. the 
Court below has-taken a correct view of 
‘the matter and that his decision must ba 
affirmed. The appeal is accordingly. dise 


missed with costs, hearing-fee ten golg 
“mohurs. ; 
‘Ghose, J.—I agree. ° ` 
A. N. A. ae dismissed? 


(3) 43 Ind. Cas. 779; 22.0. W. N. 4 
AS FA Ind. Qas. 61; 420. 172; 18 0. W: N. 971; 20 0, 


a EA er Oas. 353; ‘24 O. W. N. 818; 31 O. L. J. 510; 


48 O. 184 ( 
oc 24 0, 995; 1 O, W. P i 12 Ind, Deo, m % 
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OUDH CHIEF COURT. 
FULL BENCH. ~— 
First Orvin APPEAL No. 83 or 1927. 
March 1, 1928. - - 
Present :—Sir Louis Stuart, Kr., Chief 
_ Judge, Mr, Justice Hasan and Mr, Justice ~ 
e - Misra. 
Musammat RAM KOER—DEFENDANT— 
5 “APPELLANT 


versus 
Musammat PATRAJ KOER-—PLAINTIFE— 
RESPONDENT. 
Limitation’ Act (IX of 1908), Sèh. I, Art. 182— 
Mortgage for term—Condition restricting right to sell 
- tillexpiry of term but giving right to recover money 
bejone forin Ruis for sale—Limitation—Construction 
of deed, 

A deed of mortgage for a term of nine years pro- 
vided that the mortgagor was not entitled to redeem 
“the property within the said period. There was 
also a condition in favour of the mortgagor that the 
mortgagee could not bring the property to sale 
on account of a default till the expiry of that period. 
There was afurther peculiar condition to the effect 
that the mortgagee may recover at his wish either 
by mutual settlement or through suit in Court the 
entire principal and interest even before the expiry 
of the said period. A suit on the mortgage for ‘sale 
of the- mortgaged property was instituted more than 
twelve years after the date of the mortgage but within 

twelve years of the expiry of the term : . 
Held, (by the Full Bench) that the cause of action 
for recovery of the mortgage-money by sale of the 
property arose only on the expiry of the term and the 
guit was not. barred. [p. 131, cols. 1 & 2; p. 182, cols. 


1&2. 

Sid Dayal v. Meharban (1) and Gaura v. Ram 
Charan (2), referred to. - : 

First appeal against the decree of the Sub- 
J nine Bahraich, dated the 15th February, 
- 1927.. | F 

The case was originally heard by Hasan 
and Raza, JJ., who referred it to a Full 
Bench. - i = 

ORDER OF REFERENCH.. 

The question of law in this case is one of 
limitation and, having regard to itsnature, 
js -of considerable importance. Under 8. 
14, sub-s. (1), Oudh Courts Act, we accord- 
ingly refer thequestion as to whether the 
suit, out of which this appeal has arisen, is 
barred by limitation, for decision to a Full 
Bench. 
Mr. Moti Lal Saksena, for the Appellant, 
_ Messrs. Niamat Ullah and Naim Ullah, 
for the Respondent. E 


—- JUDGMENT OF THE FULL 
dod BENC . x 
Stuart, C. J.—This is a reference 
made under s. 14 of Act IV of 
1925. (the Oudh Courts Act) by a Bench 
of Judges of the Chief Oourt to a Full 
Boneh for decision on & apecific question, 


FRAM EORR V. 
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the question being asto whether a certain “ 
suit was or was` not barred by limitation. 


The circumstances are as follows: Thakur 
Sukhraj Singh executed on the 19th June, 


` 1911, a registered deed; which in certain 


aspects is undoubtedly a deed of simple 
mortgage, in -favour of Thakur Bisheshar 
Bakhsh Singh. The suit based upon this 
deed was not filed until the 19th of May, 
1926. It has been decreed in favour of the 
mortgagee and it is against this decision 
that the appeal was filed in which the main 
argument teken (in fact the only argument 
taken) was that the suit-was barred by limi- 
tation, I wish first to examine closely the 
terms of this deed. I understand that in 
the plaint relief was sought also in: respect 
of a deed of further charge. But I need not 
discuss the terms of the latter deed as, if it 
be decided affirmatively that the suit is 
not barred by limitation in respect of the 
relief claimed on the deed of 19th June, 
1911, no question will arise as to the deed 
offurther charge. Underthe deed of the 
19th June, 1911, Thakur Sukhraj Singh 
received Rs. 12,000 in cash on which he 
agreed to pay 104 per cent. simple interest 
per annum. The deed commences by say- 
ing that he has charged certain immoveable 
property for the re-payment of the amount 
due from him, It continues with an under- 
taking of Sukhraj Singh to pay the interest 
regularly every six months, with the condi- 
tion that if he doesnot do so, the interest 
shall accumulate as compound interest and 
thatinterest shall be added to the interest, 
The deed continues that this payment of 
interest isto take place until June, 1920, 
and that then and only then shall it be open 
to Thakur Sukhraj Singh to satisfy his full 
liability by payment of the principal. It 
is distinctly laid down that it is not until 
June 1920 that Thakur Sukhraj Singh is to 
begiven an opportunity of redeeming the 
mortgage. Tothis limitation of the ordi- 
nary power of redemption is added a condi- 
tion in favour of the mortgagor, to the effect 
that the mortgagee is not to bring the pro- 
perty to sale on account of a default until 
June, 1920, Sofarthe terms of the deed 
present no difficulty. It is clear that the 
mortgagor is ordinarily not permitted to 
complete his power of redemption until 
June, 1920, and that the mortgagee is not en- 
titled to proceed against the property until 
June, 1920. Butthen comes a peculiar con- 
dition in the fourth paragraph which is to 
the effect that, although the mortgagor ig 


ton 
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not in any circumstances entitled to pay up ' 


the principal and redeem the mortgage be- 
fore June 1920, the mortgagee may recover 
at his wish, either by mutual settlement or 
through a suit in Court, the entire principal: 
with interest, compound interest, and in- 
terest on interest in accordance with the 
conditions of this deed even before June, 
1920, Tothis ‘is superadded: in tho fifth 
paragraph a reiteration of the previous 
statement thatit is not until after June, 
1920, that the mortgagee is to be entitled 
to sell up the property. In order to decide 
whether the suit was or was not within 
limitation it appears to me only necessary 
to consider under the provisions of Art. 132 
ofthe First Schedule of Act IX of 1908, 


when the money sued for in the present’ 


Buit became due. Ido not wish here to go 
at length into the general question. I note 
generally that I am in accord with the’ 
views taken bya Full Bench of the Allah- 


abad High Court in Shib Dayal v. Mehrban. 


(1). What Iam mainly concerned with here 
is the construction to be placed upon the 
terms of the deed, The constructien which 
I płace upon the terms is this: Sukhraj 
Singh agreed to pay Rs. 630 as- interest 
every six months; Bisheshar Bakhsh Singh 
had no right to bring the property to sale 
until June, 1920, but he was not debarred 
from making a private arrangement with 
Sukhraj Singh whereby Sukhraj Singh 
should re-pay him the principal and interest 
within that period. Sukhraj Singh could 
not compel Bisheshar Bakhsh to make such 
an arrangement, but Bisheshar Bakhsh 
could compel Sukhraj Singh. to make the 
arrangement by instituting a suit against 
him to recover the principal and interest 
before June, 1920. Only if he took this 
course he had to refrain from enforcing the 
charge created by mortgage upon the pro- 
perty and to proceed for the recovery of a 
money relief alone. According to my viewa 
Buit to enforce payment of money charged 
upon immoveable property in this suit could 
not thus have been instituted until June, 
1920, for the money, the payment of which 
was charged upon immoveable property, did 
. not become due till June 1920, and in these 
circumstances the suit is within time. I 
answer the reference accordingly, 

Hasan, J.—My answer to the quesiion 
referred for decision to the Full Banch is 
the same as that which has just been given 

(1) 69 Ind, Cas. 981; 45 A, 27; A, L R. 1023 AIL 1; 20 
a ha J.S (F Dih ` hi > * 
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by the Hon’ble the Ohief Judge. On the 
general question of law presented before us . 
at the hearing of the appeal in arguments 
by the learned Counsel for both sides I. 
adhere to the view taken in Gaura v, Ram 
Charan (2) a decision to which I was a- 
party. In the present case the right answer 
to the question under consideration’ de- 
pends on the properinterpretation of para. 4 
of the deed of mortgage, dated the 19th of 
June, 1911, The general purport of the 
transaction evidenced by this deed is one- 
ofa simple mortgage as a -security for the. 
re-payment of the mortgage-money, princi- 
pal and interest both, from -the inception 
of the traneaction till the realisation of the 
mortgage-money. The charge on the im- 
moveable property, according to my. judg- 
ment, subsists all along. The mortgage is- 
to last for nine years certain. Io other 
words the mortgagor has no right to redeem . 
within the said period and the correspond- 
ing liability of the mortgagee is that he has 
no right to re-call the mortgage money with- 
in the said period. Thisis the general ine. 
tention conveyed by the words employed in- 
paras, 3, 4 and 5 of the deed of mortgage now - 
being interpreted. The intention, which I. 
have just now stated is not to be gathered: 
by any implication. To my mind these: 
paragraphs expressly say so. Now within 
this ambit of the rights and liabilities of’ 
the mortgagor and the mortgagee inter se, 
we have a provision in para. 4 of the 
deed of mortgage. It will be desirable 
to reproduce ths whole of this paragraph: 
“Para, 4, That within the stipulated 
period, 2. e., 1327 F., I, theexecutant, cannot 
be entitled to pay the. principal money, 
under any circumstances. Of course Thakur 
Saheb, the said mortgagee, is entitled to 
reeover if he likes either by mutual settle- 
ment or through Oourt, theeatire money, 
principal with interest, compound interest 
and interest on interest, ete. in accordance 
with the conditions of this deed even 
within the stipulated period; if he chooses- 
to recover only the interest ete., he can also 
do so within the stipulated period. 
This paragraph. debars the mortgagor 
from re payment of the principal money 
within the stipulated period. Woy refers 
ence is made to the principal money alone 
is clear from the fact that in the preceding 
paragraph provision was made that the 
interest shall have been paid six monthly 


i y 100 Ind, Oas, 655; 4 O.W, N. 207; A.I. R, 192? 
Qudh 589, E > a 4 
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as it fell due by the mortgagor to the 
mortgagee, and para. 4 contemplates 
that the liability had been satisfied from 
time to time as it arose. Paragraph 4, 
therefore, begins by excluding the mort- 
gagor’s right to. redeem within the period 
of nine years; and yet it proceeds to give 
a right to the mortgagee within the said 
period to recover his money both principal 
and interest from the mortgagor. Paren- 
thetically it may be mentioned that, in my 
opinion, the personal ` liability of the mort- 


gagor. expressed by the words employed. 


in para. 4 carry with it contractual 
liability of a charge on immoveable pro- 
perty as is expressed in the preamble of 
the deed of mortgage, and further it 
would follow, asa matter of law, but that 
is not the matter with which I am concerned 
at present, Now this right ofthe mort- 
gagee to recover his money within the 
period of nine years is clearly made de- 
pendent upon -arising of a contingency 
expressly stated in the paragraph itself,and 
that contingency is “either by mutual 
settlement or through Court’. The con- 
tingency contemplated by the words just 
now quoted isalternativein its character. 
The first alternative is that the re-payment 
of the loan shall be made by the mortgagor 
by means of mutual settlement. Obviously 
no mutual settlement can be reached unless 
the parties to it have expressed to each other 
the intention of reaching at such a settle- 
ment. The second alternative is by an 
action in Court. This alternative may be 
interpreted to mean either an action in 
which the Court will granta decree for 
the recovery of the mortgage money, only 
in the event of a precedent failure of a 
mutual settlement, or it may mean that the 
mortgagee may express his intention to 
recover the mortgage-money by means of 
an action in Oourt. If the last interpreta- 
tion is correct, and I am inclined to think 
that it is, if I may say so, then the suit out 
of which this appeal has arisen is the first 
expression of the mortgagee'sintention to 
claim his money, asit isagreed that there 
has been none before, In this view of the 
gase there can be no question of limitation 
whatsoever, : 

Misva, J.—I would also answer the 
reference in the way as answered by the 
Hon'ble the Chief Judge. I agree with him 
in his interpretation of the deed. In my 
opinion, reading paras. 3, 4and, 5 ofthe 
deed, the intention of the parties to this 
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deed of mortgage appears to be that if 
the mortgagee was to claim his money by 
sale of the property mortgaged he could 
only do so after the expiry of the stipulated 
period. If he, however, wanted to claim his 
money before the expiry of the said period 
he could do so but in that case he would. 
not be able to enforce his claim against the 
property. In that view of the case it ap- 
pears to me that the present suit being a, 
suit for the enforcement of thecharge 
must be considered to be one amply within 
limitation. Under Art. 1320f the Limita- 
tion Act, the period for a suit to enforce 
the payment of money charged upon an, 
immoveable property isa period of twelve 
years reckoned from the date when the 
money so charged : becomes due. Under 
the terms of the mortgage-deed the money 
charged was only to fall due in 1920, that 
is, the end of Jeth, 1327. The present suit 
was brought in 1926 and I am, therefore, 
of opinion that it was well amply within 
limitation. 

By the Court,—The reference is an- 
swered accordingly, 


ANA Reference disposed of. 


LAHORE HIGH COURT. 
Misosittannous Fresr Civin APPEAL 
No, 65 of 1927. 

December 21, 1927. l 
Present:—Mr Justice Tek Ohand. 
GURMUKH SINGH-—INsOLYENT— 

APPeLLANT 
versus 
RAM DITTA MAL AND OTHERS 
—CrEDITONS—RESPONFENTS, 

Provincial Insolvency Act (V of 1920), 8.6 (g)-+. 
Notice to suspend payment, requisites of—Ezpression 
of intention to deal with creditors collectively and 
statement expressing inability to pay, effect of. 

The notice contemplated by s. 6 ig), Provincial 
Insolvency Act, need not be in writing or expressed 
in any particular form. It is sufficient ifa verbal 
statement to that effect is made by the debtor to one 
of his creditors. r 

Ex parte Nickoll, In re Walker (1), referred to. 

The Provincial Insolvency Act does not prescribe 
any form of words for the notice and it is sufficient 
if, having regard to all the surrounding circum- 
stances, the words used are such as convey to an, 
ordinary business man the impression that the debtoy 


ee 


‘or da about to-suspen 
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fine no intention to poy his debts and has suspended 
payment, S 


Orook v. Morley (3), referred to. 


` Where a statement by the debtor that-he is unable ` 
to pay his debts is accompanied by an expression of - 
‘an. intention on his. part to deal with his creditors 
collectively and not individually, it amounts to a 


: notice to suspend payment. ` 


In re Scott, Ex parte Scott (5), referred to. 
Miscellaneous first appeal from an order 
of the District Judge, Jhang ‘at Sargodha, 


T dated the 30th November, 1926. 


Mr. J. L. Kapur, for the Appellant. 
Mr. Shiv Charan Das, for Mr. Jagan Nath 
Aggarwal, for the Respondents. 


-JUDGMENT.—The ‘appellant, Gur- 


mukh Singh, has been adjudicated an in- 


--polvent on the petition of certain creditors. 


“Thelearned District Judge found that the 


appellant was unable to pay his debts, that 


-he had suspended payment and had been 
‘openly notifying to his- creditors that he 
“would not -pay any individual creditor but 


would settle the claims. of all of them col- 


- lectively at -one time. On these. facts he 
- held that an act of insolvency within the 
. meaning of s.-6, cl. (g) of the Provincial 


Insolvency Act had been committed by the 
appellant. nN oy Woo 

“On appeal Mr. Jiwan Lal Kapur has not 
contended the finding that the appellant is 


~ unable to pay his debts but has argued that 


hehasnot been proved to have committed 
an actof insolvency. In order to establish 
his contention he has taken me through 
the record and -has minutely criticised the 
evidence led. by thé petitioner's creditors, 


. but after giving full considerations to his - 
. arguments, 


I am of opinion. that the 


learned District Jud ge has weighed the evi- 


dence. properly and has drawn correct con- 
clusion therefrom. Thé evidence fully 


establishes that the appellant has not paid 


_ his creditors anything for along time and 


-that within three months of the application 


he told.in clear and unambiguous terms 


several creditors, who had -demanded pay- 


‘ ment from him that he was not: prepared to 


ay up any individual creditors separate- 


Jy -but that he would settle with all of them 
~ collectively. There is also evidence on the | 
record that he actually told some of them 


- that he had suspended payments of his 


on, 


debts and that he would settle with all 
simultaneously. 
were not cross-examined and there’ is no 
reliable evidence per contra led ‘by the ap- 
pellant. On these facts it has, in my opin- 
jon, been rightly held that the appellant 
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Most of these witnesses , 
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had given notio to suspend papine with. 
in the meaning of ol. (g) of 8.6 of the Act, 
It is settled law that the notice -contem ` 
-plated by that clause need not be in writ- 
ing ‘or expressed in any particular form, it 
is sufficient if a verbal statement ta that. 
effect is made by the debtor.to one of his 
creditors: Ex parte Nickoll, In re Walker 
1): See also Narayan Das v. Chimman Lal 
(2), Again the Provincial Insolvency Act, 
like the English Bankruptcy Act, does not 
‘prescribe any form of words for the -notice 
‘and it has ‘been held by the highest sau- 
thority that it is sufficient if, having regard 
-to all the surrounding circumstances, the 
words used aresuch as convey to-an ordinary 
businessman the impression that the debtor 
has no intention to pay his debts: and has 
-suspended or is about to suspend payment: 


“per Lords Selborne and Watson in Crook v, 


` Morley-(3): f 
_ Mr: Jiwan Lal Kapur has relied’ on thé 
case of Ex parte Oastler, In re Friedlan- 
der (4)-where it was held that an oral state- 
ment made by a debtor to a creditor that 


“he is unable to pay his creditors in full is 


not a notice that he has suspended or is 
about to suspend payments of his debts so as. 
“toconstitute an act of bankruptcy within the 
meaning of sub-s. (1), cl. (4) of s: 4 of the 
English) Bankruptcy Act, 1883. But in 
the” present. case there was not only the. 


“statement that he was unable to pay his 


debts but it is further proved that he told 
his creditors that he intended.to deal with 
them collectively and not with one or 
more of them individually... Such a 
statement clearly amounts to a- notice 
to suspend payment, See In re Scott, 
Ex parte Scott (5) and Halsbury’s- Laws of 
England, Vol. 2, page 84, os : 

For the foregoing reasons I hold that the. 
appellant has been rightly adjudicated in- 
solvent. The appeal fails and is dismissed 
with costs. . ee 

. B. L. Appeal dismissed. 

(1) (1885) 13 Q. B. D. 469; 1 Morrell 188. 
- (2) 102 Ind. Gas, 191; 49 A, 321; 25 A. L, J. 219; A. 
I: R. 1927 All. 266. £ 4 noe ate 

(3) (1891) A..0.316; 61 L. J. Q. B. 97; 65 L. T. 389; 
8 Morrell 227. > 

(4) (1885) 13 Q. B. D. 471; 54 L. J, Q. B. 23; SLL. T. 

9; 33 W. R. 126; 1 Morrell 207. i ~- 
. ` (5) (1896) 1 Q.B. 619; 65 L. J. Q. B. 465; 74L T, 
555; 44 W. R, 587; 3 Mangon 102. : 
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SIND JUDICIAL SCOMMIS- 
SIONER'S COURT. 
ORIGINAL Oyin Gash No. 22 of 1928, 
March 28, 1938. 


_ Pregent :--Mr, Rupchand Bilaram, A. J. O, 
Inte APPLICATION BY FIRM oF RELOOMAL 


“ TOLARAM To ADJUDIOATE THB Firm 


. or PARMANAND-HEMRAJ—Insoxvants. 


Presidency Towns Insolvency Act (III of 1907), 
s. 11, cl. (b)—Jurisdiction—Ezpression “carrying on 


` business either personally or through an agent”, mean= 


ing of—Business done through general Commission 


'-Agent—Insolvency petition against principal,: whe- 


ther can be filed at such agent's place of business. _ 
The expression “carrying on 


` sonally or through-an agent" in s. 11, cl. (b) of the 


Presidency Towns Insolvency Act is not intended to 
be used in-its most general sense. To give juris- 
diction to the Court, the business should be carried 
on within the limits of the Oourt either personally 


“"py.the pergon against whom the jurisdiction of the 
-Court is invoked or by his agent properly and strict- 


ly so-called and. under his effective’ control, but_not 


¿bya general agent who carries on business in his 
own name for diverse constituents on payment to 


him ofa commission. [p. 135, col. 1.] 
Business done by a commission agent in his own 


‘name: though for the benefit of an undisclosed 


principal who is‘liable to indemnify the commis- 
sion agent.against loss is not business done by such 
undisclosed principal through the agent, but business 
done by the agent. [p. 135, col, 2.]. i 
Chinnammal v. Tulukannatammal (1), Mitchell v. 


, Hender (2), Rolfe v. Learmouth:.(3), Framji Kavasji 


Marker v. Hormasji Kavasji . Marker (2), Khimji 
Chaturbhuj v. Sir Charles Forbes (5), Muthaya Chetti 


.-y. John Harrison Allan (6),. Murugesa Chetti v. 


` Murugasa Chetty (8); relied upon. 


1 


Annamalai Chetti (7) and Annamalai Chetty v. 


Goswami Shri Girdharijs Makraj v. Shri Govare 
dhanlalji Mahraj (9), distinguished. ; 


"Mr, Srikrighendas H. Lulla, for the Appli- 


 Gauts, - i 


ORDER.—This is an application by a 
Firm of commission agents carrying on 
business here, to declare one of their up- 


-country constituents as insolyents. It is ad- 
. mitted that the debtors reside and till lately 
carried on business outside the jurisdiction 


of this Court, but it is contended that in so 


' far as they employed the petitioning credi- 


tors as their commission agents to buy and 
‘gell- commodities forthem in the Karachi 
market they must be deemed to have car- 
ried on business at Karachi through their 


‘agents ‘the petitioning creditors, within 


the meaning of s.11,cl. (b) of the Presidency 

Towns. Insolvency Act, Ae A 
I think that this argument is entirely 

misconteived. The expression ‘carrying on 


business ” within the jurisdiction of a.Oourt ' 
has been the subject of several judicial de- | 
cisions both here and in*England and has 
received a much naitower interpretation 799 


usiness either per- . 
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than the one which. has been suggested bY 
the learned Pleader, In Chinnaminal V 


Tulukannatammal (1) it waa beld that in 
‘8. 12 ofthe Letters Patent the expression 
“ carrying on business * was not intended 
“to be used inits most general sense but 


referred toa defendant who at thetime of. 
the ‘commencement of the suit carried on 
within the local limits of the Court's jurise 
diction some independent regular business 
in person, as in the case of Mitchell v. 
Hender (2) or at any office or other fixed 
place of business ,see Rolfe v, Learmouth 
(3)] either personally or by clerks or servants 
employed by the defendant and conducting 


‘the business under his control and in his 


individual or partnership name, In that 
case the defendant had no place of 
business in Madras, and the sales were ef- 
fected on his behalf by one Narayan in his 
independent trade or business name of a 
general broker and the Oourt declined to 
entertain the suit for want of jurisdiction. . 


_ In Pramji Kavasji Marker v, Hormasji 


Kavasji Marker (4) the Bombay High Gourt 
declined jurisdiction - under s. 12 of the 


-Letters Patent against a retail dealer in 


European goods.residing and carrying on - 
business in an up-country station though he 
had an agent in Bombay for the purpose 
of purchasing and forwarding goods to be 
used in his trade. 

In ‘Khimji Chaturbhuj v. Sir Charles 
Forbes (5) the Bombay High Court 
likewise declined jurisdiction against an 
English firm having in their employment 
a Bombay firm as their commission agents 


- for the purpose of transacting their business 


on usual terma, - 

in Muthaya Chetti v. John Harrison Allan 
(6) an up-country trader who habitually sent 
goods to, Madras for sale by a firm of com- 
mission agents whose business it was to sell 
goods for others on commission was said 
not to carry on business in Madras so as to 


_ give jurisdiction to that Oourt. 


In Murugesa Chetti v. Annamalai Chetti 
(7), a case governed by 8.17 of the Oivil 
Procedure Code of 1882, corresponding to 


i) 3M.H. 0. 146. | - i 
© 01854) 23 L. J: Q.B. 273; 18 Jur, 430; 23 L. T, 


(o. 8.) 82. i 
3 (1849) 14 Q. B. 196; 19L. J, Q.B. 10; 13 Jur, - 
986; 117 E. R. 79. _ | 
(4) 1B. H. O.. R. 220, 
- (6) 8B. H. O. R. 113.” , 
(6) 4 M, 209; 1 Ind. Dec, (xN. s.) 981. 
e(7) 23 M, 458; 10M, L. J. 39; 8 Ind, Deo, (N.a) 


a 
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ò. 20 of the present Code, the’ Madras High 
Qourt held that a person acting as agent 
Within the jurisdiction of the Court should 
be an agent in the strict sense of the term, 
and that the mere fact the defendant was, 
as a member of a joint Hindu family, entitl- 
ed tc claim an interest in a business carried 
on within the jurisdiction of the Court by 
a person who was also the manager of the 
family was not sufficient to bring him with- 
in the purview of the words “ carries on 
business " within the meaning of that sec- 
tion. A distinction was, however, drawn 
between such a person and a member ofa 
joint Hindu family who had consented to a 
trade being carried on on his behalf or by 
his conduct put himself in the position ofa 
joint trader. Sat 
_ The decision on this point was confirmed 
in Annamalai Chetty v. Murugasa Cheity 
(8) and in delivering the judgment of their 
Lordships of the Privy Oouncil, Lord Lind- 
Jey says :— i : 
“ Aftercarefully considering the evidence 
their Lordships have come to the conclu- 
sion that the District Judge fell into the 
error of treating Kandasami Chetty as the 
‘agent of the defendant. This mistake is 
clearly pointed out by the High Court, 
‘Kandasami Ohetty’s acts and his payments 
to the defendant are all attributable to his 


being the manager of joint family pro- . 


perty, of which the defendant had a share ; 


and their Lordships entirely concur with, 


‘the High Court in holding that such a per- 
son is not the agent of the members of the 
family so as to make them liable to be sued 
‘as if they were the priacipals of the manag- 
er. The relation of such persons is not 

‘that of principal or agent, or of partners, 
it is much more like that of trustee and 
‘cestui que trust.” 


It is elear from these rulings that in order. 


to give jurisdiction either under the Letters 

Patent or the Code of Oivil Procedure, the 
business should be carried on within the 
_ limits of the Court either personally by the 
defendant or by his agent -properly and 
strictly so-called and under his effective 
control, but not by a general agent who 
carries on business in his own name for 
diverse constituents on payment to him of 
a commission as in the present case. 


The present application is against the. 


firm and not an individual carrying on 
(8) 30 I. A. 220 at p. 328; 26 M. 544; 7 0. W. N. 75; 


5 Bom. L, R. 494; 13 M. L.J. 287; 8 Sar, P. Ọ. «J, 523 < 


PO) 


w% 


business, It, therefore, falls within tha 
purview of cl. (d) of 5,11 which contains 
the identical expression as inthe Letters 
Patent and the Oivil Procedure Oode with - 
the further limitation that such business 
should have been carried on within the 
period ofone year preceding the date of 
the application. Prima facie, therefore, . 
this expression should receive the same 
meaning as that contained?in the other 
two Statutes. 

My attention has been invited to the 
following observations of Lord Morris in 
Goswami Shri Girdhariji Mahraj v. Shri 
Govardhanlalji Mahraj (9). 

-“ The phrase ‘carry on business’ as has 
been often said, is a very elastic one, and is 
almost incapable of definition. The tribu- 
nal must in each case look tothe particular 
circumstances, It appears to their Lord- 
ships that the Letters Patent intended it to 


` relate to business in which a man might con- 


tract debts and ought to be liable to be sued 
“by persons who had business transactions 
with him,” ; 

It has been argued that if this test be 
applied to the present case, the debtors 
having made contracts through the peti-° 
tioning creditors on ketcha addat system 
exposed themselves to suits being filed by 
local dealers against them as the undis- 
closed prineipals of the petitioning creditors. 
The obvious answer to that argument is 
that they are not liable to be sued-on busi- 
ness transactions entered into with them but 
with the petitioning creditors as principals 


-and theirliability is only secondary. Busi- 


ness done by a commission agent in his 
own name though for the benefit of an un- 
disclosed principal who is liable to in- 
demnify the commission agent against logs 
is not business done by such undisclosed 
principal through the agent, but business 
done by the agent. It is pertinent to note 
that the observations referred to above 
were made in a case where the point at 


‘issue was whether transactions which were 


said to give jurisdiction to the Oourt, name= 
ly, receiving of offerings, amounted to 
“ business” within the meaning of s, 12 of 
the Latters' Patent or not and that point 
having been answered in ths negative, whe- 
ther the receiving of such offerings by local 
agents amounted to business carried on 


“ through agents or not did not arise. 


_It has further been argued that the words - 


(9) 231 I.A. 13 at p. 15; 18 B. 294; 6 Sar. P. O, J, 398; . 
9 Ind; Dec, (N. 8.) 104 (P, 0.). Sey tye ae S 


> 


EGN: 


pan 


: thosa of either s. 12 of the Letters Patent or 


`: B 20 of. the Code of Oivil Procedura and 


that the addition of the words “either 


: personally or through an.agent”.was intend- 
„ed to" give a more extended jurisdiction to 


“the Insolvency Court than that conferred on 

Oourts of Ordinary Original Civil Juris- . 
fiction and that the words “ through 
-an.egent" include purchases and sales 
-made by employing a commission agent 
. 88 in the present case. I am not ‘pre- 
. pared to accede to that view. 


‘Side Jurisdiction had been left undecided 
- in - Annamalai Chetty v. Murugasa Chetty 
.. (8) ~ notwithstanding 

- opinion on that. pointin Keshowji Damo- .. 
. dar Jairam v; Khimji Jairam (10) and. 


The - jurisdiction over foreigners of British 
Indian Oourts sitting as Courts of Original 


the’ divergence of 


Girdhar . Damodhar v. Kassigar Hiragar 


- perly and strictly so-called.. -> 
Prior to the Act of 1913, the English; 


Bankruptcy Courts exercised only a limited 
jurisdiction over foreigners. This jurisdic- 


: tion was extended by as, 8 and 9 of the:Act 
= Of 10:3, which are now reproducedins, 1 
. (2) and s. 4, ol, (d) of the Bankruptcy Act.of 
41914. Ing, 4, ol 
, Words appear =- 


(d), inter alia, the following 


“Or has carried on business in England 
personally or by means-of an agent or 


~ manager, or (except as aforesaid) is or within 


the said period hasbeen a member of a firm 
or partnership of persons which has: carried 


'.- -on -business in England by means of a part- 
. ner or partners or an agent-or manager.” 


These words are more explicit than els. 
(b) and (d) ofs. llofour Act, but I think 


“. the provisions of both these Statutes bear. 


the same meaning and confer the same 


“ jurisdiction ;over debtors and confer juris- 


' - diction over'all! debtors including foreign- 


ers, who carry off business’ either as indi- 


‘viduals or as partners in a firm within the 


jurisdiction of the Oourt provided they 


carry on such business either personally or 


(10) 12 B. 507; 6:Ind. Deo. (N. 8.) 822, 


) oS 
ay | ee Ohitty’s 8, O. O, R. 375; -9- Ind. Dec, 
* (N. 8. mie Sagon i £ eee meee io 
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‘of cl, (b) of s, 11 are not identical with 


-and his 
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through a masager or an agent properly go- 

called and not otherwise, . A 
For these reasons I reject this application 

as incompetent. ; 
PBA. ‘Application rejected, 


ama rak arepan 


OUDH CHIEF COURT. __ 
Firat Orvin APPEAL No. 54 or 1927, ` 
; . March 9, 1928. : 
. Present:—Mr. Justice Hasan and 
`. _ Mr. Justice Raza. 
-~ Babu KAMAKHYA DAT RAM— 
E _ DEFENDANT—APPELLANT 
h versus : ` 
KUSHAL OHAND-—PLAINTIFPR— 
. : REXPONDENT. ` = 
Will—Construction—"Shall pass to Aand after him 
to his ‘aulad-i-akbar’ according to the rules of success 
sion laid down by Oudh Estates Act (I of 1869)," mean- 


4 d t of. 
- ..(11).. Iam of opinion that the words “either - Whe fect 


. personally or through an agent” were intro- 
- duced for the purpose of removing a doubt 
which might otherwise have existed as to 
. the jurisdiction of the Insolvency Court 

„ over foreigners carrying on- business within 
-. ‘the jurisdiction of the Insolvency Court by 
< the employment of agents dr managers pro- 


f. : 4 
Where the Will ofa talukdar of Oudh stated that 
certain villages "shall pass to A and after him to 
his aulad-i-akbar (eldest son), according to the rules 
of succession laid down in Act I of 1869”: 
Held, (b that the meaning of the Will was thaf A 
eirs after him were to receive the estate 
in question as an estate of inheritance regulated by 


‘the rule of primogeniture asit is enacted ing, 22of - 


the Oudh Estates Act of 1869; [p.137, col. 2.] .. 
(2) that the primary intention of the testator to 
confer an estate of inheritance was consistent with 


law, but the testator’s further direction’ that the 


` succession to such properties should be according to 


the rules laid'down in s. 22 ofthe Oudh Estates Act 


‘of 1869 was contrary to law and void. - [p. 138, col. 1.) 


Skinner v, Naunthal Singh (1), distinguished. 
Lal Ram Singh v. Deputy ommissioner of Partab- 


_ garh (2), followed. 


First appeal against a deoree of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 17th January, 1927, ~ , | 

Messrs. Ali Zaheer and Ali Mohammad, 
for the Appellant. ` ` : : 

Messrs, A. P. Sen and Makund Behari 
Lal, for the Respondent, 


JUDGMENT.—This is an appeal by 


- the defendant No. 1, Kamakhya Dat Ran, 


from the decree of the Additional Subor- 
dinate Judge of Fyazbad, dated the 17th 
of November, 1927. as 

The appellant is the eldest and one of 


: the four sons. of one Babu Sitapat Ram 


deceased. The other, three sons of the 
deceased were defendants Nos, 2,3 and 4 
respectively inthe suit, out of which this 
appeal arises, They are no parties to 
this appeal. There were two more defend- 
ants Nos. 5 and 6 respectively, who were 
allgged to be the transferees of portions 
of the property now in question but they 
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us. Theappellant, Kamakhya Dat Ram, 
alone contested the suitby filing his written 
statement on the 6th of December,:, 1925. 
Subsequently he absented himself from 
the proceedings ofthesuitin the Court 
of first instance. The decree under appeal 
“was consequently passed ex parte and the 
only ground urged in support of the 
appeal is ground No. 4 embodied in -the 
‘memorandum. of appeal to this Oourt. 
The Counsel for. the plaintiff-respondent 
agreed that the said ground ¢ may be 


decided in the present appeal by admitting. 


in evidence a duly certified. copy of the 
“Will mentioned in that ground. Accord- 
ingly we now proceed to decide the ques- 


tionraised in ground No. 4 mentioned above. - 


‘The suit is founded.on a deed of mortgage 
executed by -Babu  Sitapat Ram on the 
26th of October,- 1910. The plaintiff-re- 
‘spondent and his brother, Gyan Ohand 
‘since deceased, were ‘the mortgagees and 
the property mortgaged .is mentioned in 
.para. 4 (e)ofthe plaintofthe suit. The 
‘amount of the mortgage-money for which 
the deed of the 26th of October, 1919, was 
executed by. Babu .Sitapat Ram is the sum 
¿of Rs. 12,600 and bore interest at the rate 


.of 12 annas per cent. per mensem with six~~ 


‘monthly rests.. Inthe event of default in 
payment of.two instalments of interest the 
mortgagees were given the right to re-call 
the entire mortgage-money. Default has 
_oecurred and hence the suit.. 


` Thë relief asked for is- a decree for 
the recovery of Rs. 23,329-6-2 together with 


future interest by sale of © the. mortgaged 


`, property. 


The property, previous: to its’ vesting 


-{n the- mortgagor Babu Sitapat Ram, ber. 


longed to his father, Babu. Sri Ram and 
.-pince the death of the latter ‘it. devolved 
: upon Babu Sitapat Ram by virtue’ of the 
provisions of the Will of Babu Sri Ram 
dated the 2lst of May, 1911. Babu Sitapat 
, Ram died on the 3rd of November, 1925, 
-Tt is agreed that the property: covered by 

| the mortgage in suit is the property 
-entered in Sch. IV of the Will andthe devise 
“in respect of that property in favour of 
: Babu Sitapat Ram is contained in cl. 4 
of the said Will of Babu .Sri Ram. The 
contention in appeal is that under this 

| devise Babu Sitapat Rem, the mortgagor, 
, obtained only a life-interest in the proper- 
+, ties entered in.Sch. IV of the Will antongst 
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have: also dropped out . of the.appeal before - 


: -187 
which, as tlready stated, the mortgaged 
property ia included. : 

The only question: for decision, - there. 
fore, is the. interpretation of cl,4 of the 
aforementioned Will. That clause is as 


- follows:— 


. °“ Besides the villages comprised in taluga 
- Rasulpur entered in List IJI other villages 


and shares in: villages entered in List IV 
given at the foot of this deed, shall pass 


“to the said Sitapat Ram and after him to 


his eldest son (Aulad-i-Akbar—senior line — 


‘of igsue) under the rules of succession laid. 


‘down in Act Iof 1869," 
_;:Tohelp us in the task of interpreting . 
the clause under consideration . we were 
referred toa decision of their Lordships - 
of the Judicial Committee in the case of 
Skinner v. Naunihal Singh (1) by the 
learned Counsel for the appellant. 

If cl.4 of the Will interpreted by their 
Lordships in. the case above-mentioned, 
had stood alone the resemblance with the 
‘Will now being interpreted would have 
been ramarkably great but it appears to 
us that the interpretation of cl. 4 in that 
case was mainly controlled by an elaborate 
scheme of destinations over, embodied in 
el. 5 of that Will. - In the present case there 
is no gift over whatsoever. We, therefore, 
think that the decision in Skinner v. Nau- 
nihal Singh (1) is of no help to us in 
interpreting cl. 4 of the Will of Babu 
Sri Ram. me neo tae 
The precise words of devise are “shall 


- pass to the said Sitapat Ram and after 


ni o Pa oulen raar according to 
e rule of succession laid down i 

I of 1869.” , Ha g 
_ We think that the meaning of the words 
just now quoted is. that Sitapat Ram and 
his heirs after him are to receive the 
estate in question as an estate of inheritance 
regulated by the rule of primogenituré 


as it is enacted in s. 22 of Act I of 1869. 


Babu : Bri Ram's sgrandfather, Diwan 
Anant Ram, was a taluqdar and also a 
grantee within the. meaning ofs. 8 of the 
Oudh Estates Act. (I of 1869).. On the 
death of Diwan Anant Ram, his son, Diwan 
Mewa Ram, succeeded- to the estate of 
Rasulpur inthe character of an heir of a 
talugdar and on the death of Diwan 
Mewa Ram his son, BabuSri Ram, succeed- 


(1) 19 Ind, Ona, 267540 I/A. 103; (1913) M. W. N. 


` 500; 13 M. L. T. 488; 11 A. L. J. 494; 17 O. L. J. 555; 


15 Bom. L. R. 582; 17 


O, W. N. 853; 35 A. 211; 25 M, 
L J.I @, 0). naa 99 Ae A115285 M, 
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ad ans nn beir to his father to the sama 
ostalo, Taluga Rasulpur is entered -in 
‘eh. IT of the Will of. Babu Sri Ram and 
ja the subject-matter of the devise - con- 
tained incl.3: of the same Will. This 
Aevias is also in favour of Babu Sitapat 
Ram, who was Babu Sri Ram's. eldest 
is- agreed that the devise of 
Rasulpur in favour of Babu Sitapat Ram 
conferredon him an absoluté estate as 
contradistinguished from-an estate for 
life. Thewords of devise contained in 
cl. 3in respect of Taluga Rasulpur are 
strikingly sari to the wots of pea 
| ained in cl..4 in respect of properties 

pen in Sch. IV of the Will. The words 
inthe former clause are “my eldest son. 
Sitapat Ram and his ‘awlad-2-akbar’ shall 
get the said taluga’ according to the rules 
of succession laid downin Act I of 1869. 
This similarity strongly points to the 
- conclusion that- the intention of the 
‘tastator was to confer the same estate on 
Babu Sitapat Ram in m one The 
‘syle of primogeniture regulates the succes- 
5 ae the alga of Rasulpur by the force 
ofthe provisions of s. 22 of Act I of 
1869, and-it appears to us that by the 
.-devise contained in cl. 4 the testator. 
‘intended thatthe same rule - should also 
regulate the succession 


_ Thé primary intention was; - therefore, to 


confer an estate of inheritance in the pro“ 


IV of the Will 


: ies mentioned in Sch. d ; 
parties I consistent with 


“and that intention was, 


‘Jaw, The testator's further wish that the . 


succession to such properties should be 


according to the-rules laid down in s. 32. 


1869 cannot, however, be given 
l Ka view of the case falls in 
line with the decision of their . Lordships 
of the Judicial Committee in the case of 
Lal Ram Singh v. Deputy Commissioner of 
Partabgarh (2). Paragraph 7of the Will inter- 
preted in that decision was:—. er 
“Babu Lachman Singh, the second son of 
Raja Hanwant Singh, and heirs and: re- 
presentatives, shall succeed to’ the entire 
` Rampur Kaithaula estate, as provided by s, 
92 of Act I of 1869”. . h 
It was held in that case that : the words 
‘heirg and .representetives’ are to 
“TE : 501. A, 265; 26 0..0. 257; 45 
AG BUH P OAK; (1923) M. W, N. 591: 9 
L. R. 746; 21 A. L. J. 777; 33 M. L. T. 355; 
CL. J, 818; 47 M,L. J. 260; 29 0, W.N. 86 


J 
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of the property - 
~. devised under cl. 4 to Babu Sitapat Ram. 
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-ba treated as words of limitation and 
not of purehase—that is, that they ara 
merely intended to express the absolute 
estate, which it was proposed to give ta 
Lachman as distinguished from the life 
estate which had _ precededit. This being 
so, the-later words in the sentence may be 
regarded either as an idle attempt to 
derogate from the grant previously made 
and, therefore, to be rejected, or as words 
of description only, stating the legal in- 
cidents which the grantor conceived to 
belong to the estate which he had granted. 
In this case his mistake as to the legal 
consequences does. not affect the grant 
which he has made. They think, therefore, 
that Lachman received an absolute estate in 
reversion.” x - . 

Following the reasoning embodied in the 
above quotation we hold that the words 
inol, 4 of the Will under consideration 
“and after him” to “aulad-i-akbar" are 
words oflimitation and not of purchase 
and areintended to express the absolute 
estate which the testator proposed to 
confer on his eldest son, Babu Sitapat 
Ram and that the later words: “ac- 
cording to the rule of succession laid 
downin ActI of 1869” also connote the 
-same estate though the line- of inheritance 
indicated by the same “words” which the 
testator desired to . fasten on the estate 
must berejected as an idle ‘attempt to 
legislate. This interpretation is strongly 
strengthened by the provisions contained 
- in cl. 6 ofthe Will. By this clause devise 
is made in favour of Babu Sitapat Rem in 
respect of properties mentioned in Sch. VI 
ofthe Will.’ The nature of the estate còn- 
ferred by this devise isexpressed by the 
words; “but he. shall have no power to 
make any transfer or create any incum- 
brance in respect of those villages. The 
said Sitapat Ram shallremain in posses- 
sion during his lifetime and after him his 
‘sons, Adyadat Ram, .Bidyadat Ram and 
Shanadat Ram or of them any person or 
persons who may be alive after . Sitapat 
Ram, shall get equal shares.” Then follow 
words embodying a series of destinations 
over. It follows that had the testator in- 
tended toconfer on Babu Sitapat Ram 
the same limited estatein the properties: 
in suit as was conferred on him in pro- 
perties entered in Sch. V1 the former algo 
would have been entered in Sch. VI and not 
inSgh.1V. Itis quite clear to us, indeed 


- ~ itseems to us impossible to hold otherwise, 
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thattheestate devised to Babu - Sitapat 
pee underel. 40f the Will is different 
rom, 


estate devised tobim under cl. 6 of the 


Will: and we are of opinion that the former ’ 


is anabsolute estate and the latter an estate 
for life only. 
We accordingly dismiss this appeal with 
costs. eS 
AUN. A. Appeal dismissed. 
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MADRAS HIGH COURT. 
Civit Revision Petition No, 785 
oF 1926. 
March 14, 1928. 
Present:—Mr. Justice Devadoss.and 
- Mr, Justice Jackson. 
: RATHINA TEVAN—DESFENDANT— 


7 PETITIONER 
: A versus 
- PAOKRISAMI TEVAN—PLAINTIFE— 
o RESPONDENT. 


Limitation Act (IX of 1908), ss. 13, 14—Absence 
of defendant from British India—Deduction of time 
-Cause of action arising out of British India, effect 
'of—8. 18, whether applicable—Suit on different 
causes of action—Applicability of s. 14. 

In order to claim the benefit of s.13, Limitation 
Act, the cause of action must have arisen in British 
India. Itis not enough that on the date of suit the 

arties are resident in British India. [p. 142, col. 


1 eal Kristo Bose v. Lyon & Co. (1), considered. 

The plaintiff and the defendant were natives of 
Tanjore District and while both of them were at the 
Federated Melay States the defendant executed a 
pro-note in favour of the plaintiff who brought a suit 
onthe note in a Kany State Court and obtained a 
decree. He then sued in. British India on the 
foreign judgment, but it was dismissed on the 
ground thatthe Malay State Court had no jurisdic- 
tion to entertain ‘the suit. In suit filed on the 
promissory note itself in a Tanjore Court: | É 

Held, (1) that the time taken in prosecuting the 
suit on the judgment of the Malay State Court could 
not be excluded in computing the period of limita- 
tion under s. 14 of the Limitation Act inasmuch as 
the cause of action in the first suit in British India 
was a -the same ag that in the second suit; [p. 139, 
col. 2. ‘ z . 
(2) that x i 
tho pro-note did not arise in British India, s. 13 had 
no application. and the period when the defendant 
was absent from British India could not be excluded 
either. [p. 142, col. 1.] s 


Petition, under s. 25 of Act IX of 1887, 
praying the High Oourt to revise a 
decree of the Court of the District Munsif, 
Mannargudi, in 9. O; S. No, .1394 of 
1925, i 


since the oause ofaction for the suit on 
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and larger in quantity than the.. 


` 


» 33$ 

Mr. K. V. Sesha Iyengar, for the Petlo 
tionér, : i 

Mr. S. Guruswamt Chetty, for the Ras 
apondent. 

JUDGMENT.—The plaintiff's suit is 
on a promissory note executed by the 
defendant on 17th November, 1921, at 
Kaulalampur, Federated Malay States, for 
70 dollars. The defence is limitation. The 
District Munsif had decreed the suit, and 
defendant prefers this civil revision 

etition. The petition came on before the 

earned Qhief Justice who directed it to be 
posted before a Bench of two Judges as 
the question involved is of some im- 
Po Tho plaintiff and defend 

e plaintiff and defendant are natives o 

Mannargudi Taluk, Tanjore District. Thee 
went tothe Federated Malay States to earn 
their livelihood; and while they were there 
the defendant borrowed 70 dollars of the 
plaintiff and executed the promissory note 
sued on. The plaintiff instituted Civil Suit 
No. 166 of 1923 on the promissory note in 
Kaulalampur Magistrate's Court in the 
native state of Selangor and obtained judg- 
ment on 15th March, 1924. He filed O.§8. 
No. 319 of 1924 in the District Munsif*s 
Court at Mannargudi on the. foreign judg- 
ment obtained by him, and the suit was 
dismissed as it was found that the Magis- 
trate of Kaulalampur had no jurisdiction-to 
entertain O. 8. No, 166 of 1923, against the 
defendant. The plaintiff has now brought 
this suit on the promissory note alleging 
that he bona fide prosecuted O. 8. No. 319 of 
1924 in the District Munsif's Oourt against 
the defendant and that he is entitled to 
deduct the time taken up in the disposal of 
the suit, under s. 14 of the Limitation Act 
The District Munsif found that the defend. 
ant returned to British India a few days 
tefore 8th March, 1923, and the plaintiff 
bona fide prosecuted the suit in the District 
Munsif'’s Court and is entitled to the 
benefit of ss. 13 and 14 of the Limita- 
tion Act. : : 

Itisclear that s. 14 cannot apply to this 
case as the cause of action in -O. 8. No. 319° 
of 1924 was different from the cause of action — 
in this suit. Here the plaintiff bases his suit 
on’ the promissory note executed on 16th 
November, 1921. In the original suit he 
based his claim upon the foreign judgment 
obtained in the Magistrate's Oourt at 
Kaulalampur. Mr. Salla Gurusawmi Ohetty 
who appears for the respondent contends 
that inasmuch asthe suit on. the, Kaul- 


40, 
alampur Court was baséd on tho promissory 
‘pote and as the promissory note is the basis 
of action in this suit, the cause of action 
muat be considered to ba one and the same, 
This argument overlooks the fact that the 
promisgory note was merged in the decree 
passed by the Kaulalampur Court; and the 
basis of action in 0.8, No. 319 of 1924 wag 
not the promissory note but the decree 
obtained on the promissory note. It cannot 
be said that the decree is the same as the 
promissory note, The defence to the action 
on the promissory note is not the same 
‘as the defence to the action on. -the 
‘foreign judgment. We have no hesita- 
'- fion in. holding that the cause of action 
in this- suit is different from the cause of 
-action in O. S. No. 319 of 1924 and, therefore, 
8. 14 of the Limitation Act cannot be invoked 
by the plaintiff to save limitation. 
` The next question is, is the plaintiff 
entitled to the benefit of s, 13 of the Limita- 
“tion Act? Itis in the following terms:—‘In 
computing the period of limitation 
prescribed for any suit, the time during 
which the.defendant has been absent ‘from 
British India and from the territories 
beyond British India under the administra- 
` tion of the Government shall be excluded”. 
The District Munsif has not discussed this 
„point. It-is urged for the petitioner by 
- Mr. Sesha Ayyangar that the section applies 
-only to cases where the defendant wasin 
British India when the period: of limitation 
began to run against the plaintiff and does 
“not-apply to a case where the cause of action 


-grises out of British India. The section is- 


-in Part- III of the Act which is headed 
“computation of period of limitation”, In 
computing the period of limitation for any 
suit, the time during which the defendant 
has been absent. from British India shall be 


RATHINA TRVAN 9, PAORRISAMI TRVAN, 


< 1121, 0, 1988 


dècided--that the defendant need not have ` 
been present ‘in British India at the. time 
when the cause of action arose} anda suit 
would be maintainable however long the 
“period of time be when the defendant 
returns to British- India. It is unnecessary 
in the view we take of this case to decide the 
question, whether s. 13 of the Limitation 
Act applies only to cases where defendant 
was in India at the time when the transaction 
. took place and left it afterwards, or whether 
it applies to all cases of persons not in 
British India. In this case the transaction 
took place outside British India, though the 
contracting parties are natives of British 
India. ‘The time did not begin to run 
agaiast the defendant in British India. To 
hold that the plaintiff is entitled to bring 
the suit ona foreign bill by reason of the 
presence of the defendant.in British India 
would lead to any foreign bill or foreign 
cause of action, however old it might be, 
and however long it may have been barred, 
being’ sued on in British India within 


-the period of limitation prescribed 
‘by the Limitation Act. Supposing 
a bill which is barred by the Law 


‘of Limitation in England or in France 
is sent to India when the promisor hap- 
pens to visit it; could -a suit be brought 
on it because the defendant is in British 
“India, and the timecould only run from 
‘the time he came into India? The da- 
fendant: coming to. India does not give 
rise to any- cause of action. The Opode 
-of Oivil Procedure,s, 20, provides among 
other things, that a suit ‘could be instituted 
‘in a Court within whose local limits 
the defendant resides. The residence of 
‘a person within the jurisdiction of a Court 
‘is not “the cause of action for a suit, 
-But- residence gives jurisdiction to ‘the ` 


~excluded. It obvicusly means computing-~Oourt because he lives, within its territorial - 


: the period of limitation for a suit which is 
- maintainable in India, and, therefore, the 
transaction must have taken place in India. 
‘Two interpretations with regard to the 
expression ‘absent from British India’ are 
possible. One is the person should have 


- . been present in British India and should 


‘have left.it, for the word ‘absent’ implies 
‘presence at some time. The other inter- 
pretation is that absence means, not being 
present’ in British India and does not 
necessarily imply that the person should 
have been once present in British India, 
The view of the Oalcutta High Oourt is— 
“though the point has not*béen expressly 


jurisdiction: The plaintiff did not get a 
‘cause of action against the defendant 
-because he returned to India in 1923. 
-It would be stretching the provisions of 
8. 13 to an unwarranted limit if we hold 
that “in whichever part of the world the 
“cause of action might have arisen and 
however old the cause of action might 
be, a suit is.maintainable on it here, pro- 
‘vided it is brought within the period of 
limitation prescribed by the Act for such 
suit, the time being calculated from the 
date of the arrival of the defendant in 
British India. 
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In Atul Kristo Bose `v, Lyon & Co.. 
(1) it was held that “the :words ‘absent 
from British India’ in s. 13 of the Limita- 
tion Act, should be construed broadly 
and not limited in their application only 
to such persons as have been present 
there, or would ordinarily be present, or 
may be expected to return.”. The plaintiff 
brought a suit in the Small Oause Oourt 
at Qalcutta, against Jeremiah Lyon < 
Oo., and a firm carrying on business at 
No.4 Lombard Court, Grace Church Street. 
‘London, to recover Rs, 539-10-0 as money: 
had and received by the defendants to 
the plaintiff's use and a further amount 
by way of damages and interest. The 
‘Chief Judge of the . Small Cause Court, 
made 4 reference'to the High Court, whether 
8: 13 of the Limitation: Act applied to 
the case. Wilson and O'Kinealy, JJ., 
held that s. 13 applied to the case and 
saved the plaintiff's suit from the bar of 
limitation. It was admitted that the cause 
of action arose wholly or in part at 
Calcutta. The Judge of Small Causa Court 
_ was of opinion that absence implied some 
. previous presence;. and having regard 
to the general purport of the Act, some 
. presence after the time the limitation began 
to run was necessary. With regard to 
that opinion the learned Judges observe :— 
“And if we were to attempt io restrict 
the meaning of ‘absent’ in such ways 
as are contended for, there- is probably 
no limit to the number of suggestions 
that might be made and, as far as we 
can see, no reason for accepting one sug- 
gestion in preferance to another.” They 
referred to 21 Jas. 1, O. 16, s. 7, and 4and 
5 Anne, O. 3 s. 19 as regards the expression 
‘return from beyond theseas’ and observe:— 
. “It was never held that that word imported 
& previous presence and departure. For 
this it is enough to refer to the decision 
of the Privy Oouncil in Ruckmaboye v. 
Lulloobhoy (2).” The partners of Jeremiah 
Lyon & Oo, were never resident in India. 
They visited onca or twice Oalcutta for 
the purpose of trade. but they were per- 
manent residents of London. The learned 
Judges held that the plaintiff was en- 
titled to the benefit of. s. 13 and that 
the plaintiff's suit was not barred. And 
the argument that that construction 
would enable a person’ to sue one in 


-(1) 14 O. 457; 7-Ind. Dec (xN. s.) 304, 


(2) 5M, I. A. 234; 8 Moo, P, 0,4; 1 Sar. P. O, J, 4287- 
» 15 B, R, 884; 97T:R, R. 1; Aner 
¢ ’ . 
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England after any length of time, did not 
appeal to them, for they observe,’ “The 
words of the section are express and the, 
case is within them.” | 

In: Ruckmaboye v. Lulloobhoy (2) it was 
held that the saving words of the Statute 
of Limitations, 21 Jas, 1, O. 169s, 7, 
“beyond the seas” were not to be con- 
strued literally, those words being in legal 
import and effect synonymous with the 
words “without the territorious," and that 
the replication disclosed a valid answer 
to-the defendant's plea, and as the words 
of the replication, “without the territories”, 
were equivalent to the words “beyond the 
seas”, the plaintiff was within the express 


_ provision of the seventh section, and that 


the plea, setting up the Statute, was no - 
bar.” In that case the defendant was 
outside the territories in the possession 
of the East India Oompany. The cause 
of action arose in Bombay. The Privy 
Council held that the defendant being 
outside British India, the plaintiff was 
entitled to the benefit of s. 7 of the Statute 
of 21 Jas. 1, O. 16. There are some ob- 
servations in the case which may be said 
to support the contention of the respond- 
ent, that even though the cause of action 
has arisen ina foreign country, yet a suit 
is maintainable here when the defendant 
returns to India, and even though by the 
Law of Limitation prevailing in the country 
in which the cause of action arose it was 
barred. But that point was not decided 
by the Privy Council and the observations | 
on that point are only obiter. In Poorno 
Chunder Ghose v. Sassoon (3) a Full Bench 
of the Calcutta High Court consisting of 
the Ohief Justice and four other Judges, 
held that “s. 13 of Limitation Act, which 
excludes the time during which the defend- 
ant has been absent from British India 


in computing thé period of limitation for. - 


any suit, applies even where, to the know- 
ledge’ of >the plaintiffs, the defendants, 
partners in a firm, are during the period of 
their absence carrying on business in 
British India through an authorised 
“agent”. In that case the plaintifis sued’ E. 
D. Sassoon & Co., for a certain amount bee 
ing the balance of. price of myrabollams 
sold” by’ them to the defendants. ‘The 
Ohief Judge of the Small Cause Cecurt 
made a reference to the High Court om 
several points, one of which being, whe- 


ab : O, 406; 2 O. W. N. 269; 13 Ind, Deo. (N. e) 329 
Y, Bia e P ik 
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ther a suit was barred by reason of the 
defendant having a manager to the know- 
ledge of the plaintiffs in British India ? 
It was not denied that at least two of the 
partners of the defendants’ ‘firm always 
resided in Europe and one of the partners 
J. E. Sassoon resided in Bombay and 
went Homejonce in three years, Sir Charles 
Paul, Advocate General, strongly urged 
that if the section were to be interpreted 
literally, the period of. limitation might 
be extended to 144 years, if the defend- 
ant was only present in India quarter of 
& month in each year and the intention of 
the Legislature could not have been to 
extend the period to such length. This 
argument did not find favour with the 
Oourt. Maclean, O. J., who delivered the 
judgment of the Court, observed:—‘I do 
not see my way to getting over the clear and 
precise language of the section, feeling 
as Ido thatthe words of the section are 
< too strong against the view contended 
for by the defendants.” The point whe- 


ther the defendants should have been present 


in India when-the cause of action arose, 
or not, was not decided in that case speci- 
fically. Both in Atul Kristo Bose v. Lyon 
& Co. (1) and Poorno Chunder Ghose y. 
Sassoon (3) some of the defendants were 
admittedly never resident in British India. 
As observed above, it is unnecessary to 
decide in this case, whether the term 
‘absence from British India’ necessarily 
implies presence in British India at the 
time when the transaction -took place. 
. But in order to get the benefit of s. 13 
the cause of action must have taken place 
in British India and it lays down "In com- 


puting the period of limitation prescribed ` 


for any suit, the time during which the 
defendant has been absent from British 
India and from the territories beyond 
British India under the administration of 
the Government shall be excluded.” 

As- the period of limitation did not 
begin to run in British India, the plaintiff 
cannot claim the benefit-of s. 13 which 
can only apply to a cause of action which 
arises in British India. In this view, the 
plaintiff's suit must fail and we allow 
the civil revision petition, but in the 
gircumstances without costs. : . 

UNY Petition allowed, 


RAM ÖHAND V. MAHARAJI, 


` Court in second appeal. 
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OUDH CHIEF COURT. 
Seconp Civic Appsa No. 397 oF 1927, 
March 20, 1928. 

Present:—Mr. Justice-Raza and 

- Mr, Justice Nanavutty. 
RAMA NAND AND anoTa=eR—PLAINTIFFS 
—APPELLANTS - 
f versus - 
Musammat MAHARAJI AND OTHERS 
—D5FaNDANTS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 100— 
Finding of custom, whether question of law—Inter« 
ference in second appeal. 

A decision to the effect that no family or tribal 
custom has been established by reliable evidence is 
a fatig of fact which cannot be disturbed in second 
appea ` 5 

P Rampal Singh v, Jai Ram Singh (1), relied on. 

Second appeal against a decree of the 
Subordinate Judge, Fyzabad, dated the 20th 
September, 1927, setting aside that of the 
Munsif, Akbarpur, dated the30th April, 1927, 

Mr. Niamat Ullah, for the Appellants. 

Messrs. St. George Jackson and R, D, 
Sinha, for the Respondents, 


JUDGMENT.—This is an appeal from 
a decreeof the Subordinate Judge, Fyzabad, 
dated the 20th. September, 1927, setting 
aside a decree of the Munsif, Akbarpur, 
dated the 30th April, 1927. i 

The plaintiffs sued for -possession of the 
property in dispute alleging that they 
were entitled to the same as the rever- 
sionary heirs of one Bhawani, Dehal. 
Bhawani Dehal died long ago leaving two 
widows, the last of whom Musammat Jagdei 
alias Musammat Ohhutka died in 1921, 
The defendant No. 1 is the widow of Ram 
Karan, the son of the daughter of Musammat 
Jagdei. . 

The suit was resisted by the defendant 
No, 1, Musammat Maharaji, on various 
grounds, ` 

The plaintiffs’ claim was decreed by the 
learned Munsif, but on appeal the learned 
Subordinate Judge dismissed the suit, on 
the finding that the plaintiffs are not en» 
titled to possession ofthe property in suit 
in the lifetime of Musammat Sartaji, the 
surviving daughter of Bhawani Dehal and 
Musammat Jagdei. It was contended on 
behalf of the plaintiffs that daughters are 
excluded from inheritance by custom. This 
point was decided against the plaintifis 
by the learned Subordinate Judge. 

The plaintiffs have now come to this 
Tt is contended 
on their behalf that the custom of exclusion 
of daughters from inheritance, as alleged 
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by the appellants, is established in this. 
case. ; ; 

We have heard the appellants’ learned 
Counsel. We think this appeal is conclud- 
ed by findings of fact. As peinted out 
by a Bench of this Court in the case of- 
Rampal Singh v. Jai Ram Singh (1) the 
decision to the effect that no family or 
tribal custom has been -established by 
reliable evidence is a finding of fact 
which cannot be disturbed in second 
appeal: The learned Subordinate Judge 
has considered the wajib-ul-arz in question 
carefully. He has cometo the conclusion - 
that the wajib-ul-arz does not help the 
plaintiff in this case. We think he was 
perfectly right in arriving at that conclu- 
sion. It should be borne in mind that the 
weight or value of evidence is not asubject 
for discussion in second appeal. The 
‘learned Subordinate Judge has given good 
reasons for his finding on the point under 
consideration. We see no reason why his 
finding should not be accepted by this 
Court in second appeal, 

The result is that the appeal fails and 
must bedismissed. We dismiss the appeal 
with costs. 

The decree of the lower Appellate Court 
is confirmed in all respects. 
ALNA. l Appeal dismissed. 

(1) 107 Ind. Cas, 560; 4 O. W. N. 1229; A. I, R. 1928 
Oudh 121, 


ue. FULL BENCH. 
Lerrers Parent ArrsaL No. 11 or 1926. 
July -11, 1928. 
Present :—Mr. Justice Boys, Mr. Justice - 
Kendall and Mr. Justice King. 
Babu HANUMAN PRASAD NARAIN 
SINGH—PvaintTirr—APPELLANT 
s versus 
. Babu MATHURA PRASAD NARAIN 
SiINGH—Derenpant— RESPONDENT. 

Go-sharers—Eaclusive possession by one co-sharer 
—Decree for joint possession in favour of other co- 
sharers—Discretion of Court—Limits of such dis- 
cretion. : 

A decree for joint possession can be granted to 
one co-sharer against another co-sharer under the 
provisions of the Oivil Procedure Code of 1908, even 
though the former has not been in actual possession, 
[p. 145, col. 2.] P 

The Court has some discretion in granting 
such a decree, but if the plaintiff is entitled to a 
gecrea in; accordance with the principles of justice, 


. ALLAHABAD HIGH COURT, | 


_sir_ plots in the village of Baraon, 


equity and good congcience,-the Court hag no dis- 
cretion to refuse a decree merely on the ground that” 
it would be inadvisable or impracticable for reasons 
unconnected with the rights of the parties. [p. 146 
col. 1.) we 

[Case-law discussed.] s r 

Held, by the Division Bench.—Where ‘a co-sharer’s- 
possession has been exclusive and peaceful for a long 
number of years, his possession should not be djsturb- 
ed by passing a decree for joint possession in favour. 
of the other co-sharers. [p. 146, col. 2; p. 147, col. 1] 


Letters Patent appeal against a ju 
of Mr. Justice Mukerji, dated ee ae 
of November 1924, 

essrs. Iqbal Ahmad and Shiv 
Sinha, for the Appellant. corneas 
Mri Benod Behari Lal, for the Respond- 
ent. 
JUDGMENT OF THE FULL 
Th : BENCH. 

e two questions that hav 
referred to the Full Bench arin es 
a suit for joint possession of certain 
reliefs were claimed by the arenes 
but with these we are. not concerned. The 
two partiesto the suit are members of a 
Hindu family which has been found to be 
still in some respects a joint family, They 
own properties in several villages, and it- 
appears that although there has never been 
any regular partition between them they 
have in fact held some of these proper: 
ties separately, and there isa clear finds 
ing that the defendant has been in sepas 
rate possession of the sir plotsin the Village 
of Baraon for 24 years and hasbeen pays 
ing profits in respect of these plots to the 
plaintif. The plaintiff's suit was for a 
declaration of his title to a half share in 
the sir plots, and also for joint Possession, 
and thetwolower Courts decreed his suit 
fora declaration but found that he was not 
entitled to actual possession. The learned 
Judge of the High Oourt before whom the 
matter came in second appeal upheld 
these findings on the ground that under 
r. 35, of O. XXI, of the Oivil Procedure 
Code, a decree for joint possession is now 
executed only by affixation of a warrant or 
a conspicuous part of the property, and b 
proclamation of beat of drum ete, : and 
thata decree for joint possession is on] 
in the nature of a declaratory decree and 
in effect would be of no use to the plain- 
tif. An appeal against this decision wag: 
filed under s. 10of the Letters Patent and 
the Bench has referred the following two 
specific questions to us for decision :-~ 

(1) Whether a decree for joint possession 

é ng 


PB 
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another co sharer under the provisions of 
the Oode of Civil Prodedure of 1908 even 
though the former has not. been in actual 
possession ?, - ae : 

. (2) Whether the Court has any discretion 
in the matter (apart from the case where 
co-sharers have been in separate possession 
by consent or acquiescence) to refuse to 
grant a decree on the ground that it would 
be impracticable or inadvisable? 


The parties to these proceedings are `’ 


joint owners of shares in several mahals 
and not merely co-sharers in a single mahal, 
but we do not believe that this makes any 
material difference in the decision of the 
questions before us. f 
The leading case on the subject is that 
of Watson. & Co. v. Ramchund Dutt (1), 
decided by the Privy Council in 1890. 
In that case their Lordships refused to 
give a decree for 
i owner not, it is to be observed, 
ecause the law did not provide the 
machinery for the granting and the exe- 
eution of such a decree, but because the 
circumstances of the case did not warrant 
the Court in justice, equity and good con- 
science in giving the plaintiff that relief. 
In the judgment Sir Barnes Peacock re- 
marked: “It seems to their Lordships that if 
there be two or more tenants-in- common, and 
one (A) be in actual occupation of the part 
of the estate, and is engaged in cultivating 
that part in a proper course of cultivation 
as if it were his separate property, and 


“another tenant-in-common (B) attempts to 


come upon the said part for the purpose of 
carrying on operations there inconsistent 
with the course of cultivation in which A- 
is engaged and the profitable use by him 
of the said part, and A resists and pre- 
vents such entry, notin denial of B's title, 
but simply with the. object of protecting 
himself in the profitable enjoyment of the 
land, such conduct on the part of A would 
not. entitle B toa decree for joint posses- 
sion.” . After remarking on the waste and 
deterioration in the value of land that 
might follow in India if the Courts were 
invariably to give such decrees without a 
full consideration of the circumstances, the 
judgment, proceeds: “In Bengal the Oourts 
of Justice, in cases where no specific rule 
exists, are toact according to justice, equity, 


(1y 18 ©. 10; 17 L A, 110; 5 Bar,-P, O. J, 635; 9 Ind, 
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“ean'be granted’ to (one) co-sharer against 


joint possession -to a 


` 


and good conscience, and if, in a case of, 
shareholders - holding land in common, it 
should -be found that one share-holder is 
in the act of cultivating a portion of the 
lands: which isnot being actually-used by 
another, it-would scarcely be consistent 
with the rule above indicated to restrain 
him from-proceeding with his work, or to 


‘allow any other shareholder to appropri- 


ate to himself the fruits of the other's . 
labour 'or capital,” ` 

We: believe -that the materials for an 
answer to both of-the questions referred 
to us are-to be found in this judgment; 
but we propose to- review briefly some of 
the cases which have:come before this 
Oourt in recènt years in order to see how 
the principles laid down by the. Privy 
Council have been applied. j 


In the case of Jagar Nath Singh `v. Jat . 
Nath Singh (2), the Court refused to give 
the plaintiff a decree. where the defendant 
had entered into possession of the ‘derelict 
land’ which belonged to him and his co» 
sharers without doing anything illegal. In 
that casethe Bench appears to have been 
of opinion that the Court had no power 
to give-a decree for joint possession unless 
the plaintiff had ‘been illegally ousted. 
The next case to which we have been res 
ferred is that of Jagar Nath Ojha v. Ram- 
phal (3), in which a decree for joint pos-. 
session was given. The appeal was referr- 
ed by Mr. Justice (now Sir Edward) Ohami- 
er toa Division. Bench because he found 
that in some cases the Court had refused 
to give a decree for joint possession, and 
in his order he referred to the case of 
Watson & Co. v. Ramchund Dutt (1), as 
authority for the propositions that a. decree 
for joint possession could- be given and 
the decision must depend on the circum- 
stnces of the case, and that it is important 
to ascertain whether what the defendant 
is doing withthe land is done -in denial 
of the plaintiff's title. In the case before 
him the defendant had all along denied 
the plaintiff's title,and the Division Bench 
gave the plaintiff a decreefor joint pos- 
session, remarking, however: “There may, 
no doubt, be cases in ‘which the Court 
may not deem it reasonable in the interests 
of all the parties concerned to make a 
decree for joint possession,” though they 
do not give any precise indication of the 


(2) 27 A. 68; A. W. N. (1004) 194; 1 A, I J. 488, 
rey 18Ind, Oas, 79} 24 100; 8 A Le J 1342, 
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kind of considerations by which .the Oourt 
should be guided. We can have little 
doubt, however, that they believed the guid- 
ing principles to be those.set.forth in the case 
of Watson & Co. v. Ramchund Dutt (1). 
In three more recant cases which have been 
relied on in argument bsfore us decrees for 
joint possession have.been given. In the 
case of Bisheshar Singh v. Hanuman, Singh 
(4) the parties. had been in joint possession 
of the land until 1324, but in the following 
year the defendant had ousted the plaintiff, In 
the case of Sarbjit Singh v. Raj Kumar Rai 
(5) ‘the parties had been jointly cultivating 
ths. land in dispute till 1318 Fasli after 
whichia tenant was put in cultivatory pos- 


_ S§e3sion on behalfof both parties until 1321 


Fasli after which the defendants ousted the 
plaintiffs.appareotly by getting the joint 
tenant to surrender the land ssparately 
to them—and the Oourt gave the plaint- 
iffs a decrae for joint possassion. In the 
case..0Ê Bhirgunath Rai v. Apnarain Rai 
(6) the defendants were alleged to have 
disposse3sed the. plaintiff by collusion with 
Bans noa-occupancy tenants, and the learn- 
ed Judges remarked: “In the present case 
the learned Judge: of the lower Appellate 
Osurt hasstated in his judgment that a 
decrees for joint possession might lead to 
considerable difficulty and trouble by: rea- 
soa of the parties not being on good 
terms. Io every case in which one co- 
share -forcibly -dispossesses’ another or 
keeps another co-sharer out of posses. 


sion,’ there is undoubtedly a. good deal 


of bad feeling between them, but that 
is no reason for depriving a plaintiff of 
possession to which he is entitled. No doubt, 
there may be cases in which joint possession. 
ought not to be granted.” i 


In every one of these cases in which a 
decree for joint possession has been given 
there appears to have been an ouster of the 
plaintiff by thedefendant. That there has 
always been & definite denial of the plaint- 
iff'a title is not so clear, but where the 
circumstances showed that force had been. 
used, where fraudulent collusion had been 
detected, there must always have been an. 
implied denial of the plaintiff's title. We 
have not been shown any cases in which. 


(4) 63 Ind. Cas. 802; 44 A. 1; 19 A: L, J. 780; 3 U, P. 
L. R. (AJ 143; A. L R, 1922 all. 314, < : 


(5) 63 Ind. Oas. BUH; 44 A, 5; 19 A. 


Le (A) 146; A, L R. 1922 All, 162, 
) 
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Lind, Oas, 455; 45A, 157; A, I. R, 1923: All, 


19 


119 I, 0.1928 HANUMAN PHASAD-NanAiN SINGH V. MATHURA PRASAD NABAIN SINGH, 


L. J, 783; 3 U. P. 


148 


“the Courts have given a decree for joint 
possession in circumstances like those dis- 
closed in the present suit, where the de- 
fendant has been in separate possession 
with the acquiescence ofthe plaintiff for a 
large number of years and has never denied 
the plaintiff's title. . 

We may turn now to the two questions ` 
which have been put to us and answer them 
as follows :— 7 l ! 

(1) A decree for joint possession-may cere 
tainly be granted to.one co-sharer against 
another. Such decrees were given before 
the Code of Civil Procedure of 1908 came 
into force and the rule introduced in that 
Code (r. 35, O. XXI) merely defines the man- 
ner in which such a decree is to be execut- 
ed. Such adecree may, undoubtedly, be 
given even where the plaintiff has not been 
in actual possession. The late Mr. Justice 
Aikman in the case of Ram Charan Rai v. 
Kaulshar Rai (7) remarked: “If a decree can 
be passed to put back a plaintiff into joint 
possession, 1 see no reason why it should be 
-considered impossible to pass a decree for 
joint possession in the case ofa plaintiff who ` 
has never been in possession. Whether | 

-such a decree ought to be passed is another 
question” and these remarks were endorsed 
in the referring order in the case of Jagar 
Nath Ojha v. Ramphal (3). ; 


(2) That the Oourt has some.-discretion 
inthe matter of granting a decree is obvious 
from the decision of the Privy Oouncil in 
the case. of Waston.& Co. Y. Ramchund Dutt 
(1) but we can find no authority in that 
judgment for holding thatin the exercise 
of their discretion the Oourts are to be 
guided by any other consideration - than the 
rights and interests of the parties concern- 
‘ed. Such considerations. asthe danger of 
a riot or criminal proceedings have really 
nothing to do-with the rights and interests 
of the parties inter se and should not we 
consider, be entertained. by a Civil Court. 
The question whether the Oourt has. any - 
discretioa to refuse to- granta decree in 
such a case onthe ground that it would 
be impracticable must be answered in the 
negative. Ifthe plaintiff is entitled to a 
decree in accordance with the principles of 
justice, equity, and good conscience as laid 
‘down in tne decision of the Privy -Oouncil 
we consider that the Oourt must.give him 
a decree whether it believes thatit would 
be useful to him or not. As has been 


(1) 27 A, 158 at p. 155; A, W. N, (1904) 199, 


ad 
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pointed out in the referring order, even if 
the decree has not the effect of putting 


him in actual physical possession of the 


disputed property, it would greatly streng- 
then his position in the Revenue 
Oourt, -and the very fact that the pro- 
_ Cedurs for executing such a decree has 
been specifically laid down inthe Code of 
Civil Procedure shows that the Legislature 
did not believe that the decree- would be 
impracticable, Asregardsthe second part 
of the question, whether the Oourt has any 
discretion to refuse a decree on the ground 
that it would be “inadvisable” it might be 
said that their Lordships of the Privy 
Council were influenced by the question 
of advisability when they discussed the 
damage that might be done to- the land 
if in certain cases the defendant’s posses- 
sion were to be disturbed. They were 
however maioly guided by the facts that 
the defendant had not denied-the plaintifi’s 
title, and that he had been in peaceful 
possession and had earned a ‘right to pro- 
tect: himself in the profitable use of the 
land for good husbandry. We think, there- 
fore, that we may answer this part of the 
question by saying that the Court has no 
discretion to refzse a decree merely on 
the ground that it would be inadvisable 
for reasons unconnected with the rights of 
the parties. f 
Let the papers be returnedto the Refer- 
Ting Beach. ! w 
JUDGMENT OF THE DIVISION 
1 wi BENC e z ae 
In this -case the plaintiff's claim for 
joint possession had been disallowed 
py the. Oourt below. The refusal of that 
relief. was upheld by a learned Judge of 
this Court on the ground that the decree for 
joint possession is only inthe nature of a 
declaratory decree and does_not materially 
. differ from itin view of the new provisions 
of the Code of Civil Procedure, If that 
view, were correct we would have been 
bound to dismiss the claim for joint pos- 
session without considering the merits any 
further. Under the old Act it had been 
held by a Full Bench of this Court in the 
‘ease of Bhairon Kai v. Saran Bai. (8) that 
if a plaintiff had been in joint possession 
of some property and had been illegally 
- ousted from joint possession of any portion 
` of tnat property by a co-owner, he was 
entitled to be restored to such joint pos- 


© 26 A, D88; 1 A, L. J..183; A, W. N, (1904) 106° 
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session. There was, however, some conflict 
of opinion under the new Code. With- 
out going into. the question whether this 
was afit case or not for refusal to grant 
such a relief we referred two questions 
of law for consideration by a Full Bench. 
The answers received make it clear that 
even under the new Code a Oourt has 
jurisdictiou to pass a decree for joint 
possession where the plaintiff has not been 
in actual possession; but that there is some 
discretion in the matter of granting such a 
decree which has to be exercised by con- 
sidering tbe rights and interests of the par- 
ties concerned and the decree for joint 
possession cannot be refused on the 
mere ground that it would be impracticable. 
We must accordingly examine the facts 
of this case and the findings of the Court 
below. In the written statement the de- 
fendant did not expressly deny the plaint- 
ifs title. On -the other hand, it was 
admitted that they were joint zcmindars. 
The main point taken in para, 18 was that 
the sir and waste lands had been in exclu- 
sive possession of the defendant, and the 
Plaintiff had no right to get actual posses- 
sion thereof. The posilio was made 
clear further by a statement of the Ccuneel 
for the defendant, dated the 2nd December, © 
192], when he stated that he had no objec- 
tion tothe granting ofa declaratory decreeto 
the plaintiff establishing histitle tothe extent 
of one-half, but that he would contest the 
plaintiff's right to obtain joint possession 
‘before the partition of the joint mahal takes 
place, The Oourt of first instance found 
that the sir lands in dispute had been in 
the defendant’s possession for some 24 or 
25 years and that this possession must 
have been with the plaintifi’s consent as 
the plaintiff had been receiving profits 
from the defendant during these years. It 
accordingly held that it could not distrub 
the possession of the defendant extending 
over 25 years and with the plaintiff's con- 
sent. The learned District Judge also 
remarked that there was positive evidence 
of the defendant's separate possession for 
24 years in the statement of the Rajah, 
and then held that it was clear to him 
that the defendant, whose separate posses« 
sion had been legal from the outset and had 
not been by virtue of any illegal act or 
ouster, was entitled- to retain his separate 
possession. ie A < 
We, therefore, think thatas in this casa . 


‘the defendant's possession had been eRe 
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‘clusive and peaceful for a, long number of 
years this is not a fit case ïm which his 
possession can be disturbed by ‘passing ` 
“8 decree for joint possession in favour of 
the plaintiffs. We accordingly dismiss the 
appeal. h 
We are of opinion that the decree.for 
costs passed by the District Judge should 
.be maintained, that the plaintiff should - 
further-pay thecosts of the defendant before 
‘the learned Judge of this Court and bear 
his own costs, but that the parties should 
bear their own costs of the appeal under 
the Letters Patent. 
“ALN, As Appeal dismissed, 


-and decreed the plaintiffs’ claim. 
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proof of their case. They did not set-up any 
positive case about any particular relation 
equal to or nearer in degree than Kashi Ram 
having been in existence. 

The trial Court held the pedigree proved 
As 
regards one man Karya, whose name ap- 
pears in the pedigree and about the date of 
whose death there is some controversy, the 
learned Munsif found that he had predeceas- 


-ed Ramdhan but went on to remark as 


follows: —‘' But now that Karyais also dead 
without any heir his rights also merged in 


_ the rights of the plaintiffs”. On appeal the 


learned District Judge has agreed with the 


` trial,Court in holding the pedigree proved 


but has found that Karya survived Ramdhan . 
and that at the time of the latter's death ` 
he left two heirs who were-equal in degree, 


-namely, Kashi Ram, plaintiff No. 1 and 


OUDH CHIEF COURT. 
Seconp Civie ApPPraL No. 126 oF 1928. 
August 10, 1928, 
Present: —Mr. Justice Srivastava. 
Mahant GANGA DASS AND ANOTHER 
—DEFENDANTS—ÅPPELLANTS 
versus 
` KASHI RAM AND ANoTHER—PLAINTIFFS— 
< _ RESPONDENTS, 
. Hindu Law—Plaintiff claiming as reversioner— 
Duty to prove prima facie absence of nearer herrs. 
. Itis incumvent ona plaintif claiming as a rever-~ 
sioner not only to establish the particular relation- 
ship set up by him but also to give some evidence 
showing prima facie that there are no nearer heirs, 


[p. 148, col. 2.] : ; 
Mathura Prasad Singh v. Bhulan Singh (1) and 


Jasodha v. Murlidhar (2), followed. 
' Javitri v. Gendan Singh (3) and Rama Row v., 
Kuttiya Goundan (4), explained. 

Second appeal’ against a decree of the 
District Judge, Fyzabad, dated the 19th 
March, 1928. >`- 3 

Mr. Radha Krishna, for the Appellants, 

Mr. Haider-Husain, for the Respondents, 

ORDER.—The litigation which has 
given rise to this second appeal relates to: 
the right of succession to the estate of one 
Ramdhan, who died in 1916. Kashi Ram~ 
plaintiff No. 1 set up a pedigree and claimed 
that at the time of Ramdhan's death he 
was the sole heir to his estate, all 
other persons equal or nearer in degree 
having predeceased him. The plaintiff No. 
2 was joined as & transferee in respect of a ` 
share in the property in suit. Toe defend- 
ants who are in possession of the property 
‘denied the allegation about Kashi Ram 
being the sole: heir at the time of Ram- 
ghan's death and put-the plaintifs to 


« 
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Karya. However, he came to the conclusion 
that as Karya had died before suit and it 
had been proved that: he died issueless, 
therefore, the plaintiff No.l was the sole 
héir of Ramdhan at the time when the suit 
was instituted. i 

Two contentions have been urged before 
me by the learned Counsel for the defend- 
ants in support of the appeal. ' 

The first is that the case as set up by the 
plaintiffs was that the plaintiff No, | was 
tbe sole heir of Ramdhan. He did not 
-claim as an heir of Karya and, therefore, it 
is argued that the lower Courts were wrong 
‘in giving the plaintiffs a decree fer the 
entire property. i 7 5 

I cannot accede to this contention. The 
substance of the plaintiffs’ case was that 
the plaintiff No. 1 was entitled to the 
‘entire property which belongéd to Ram- 
dhan. It isno body’s case that Karya ever 
-came in possession of any portion of Ram- ` 
dhan's property.. It was nota matter of 
much consequence whether there was any . 
intermediate heir between Ramdhan and 
the plaintiff No. 1. The learned Counsel 
for the defendants has not been able to 
show that he has in any way been prejudic- 
ed by both the Oourts below considering 
the plaintiffs’ claim on the footing of hia 
being entitled to the whole property at the 
date’ of suit partly as the direct heir of 
Ramdhan and partly as his heir through 
Karya. “On the-other band, it is equally 
clear that if I give effect to the contention 
of the defendants at thia stage it will 
seriously.prejudice the plaintifis inasmuch 
‘as it will not be. possible for them “ta 
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institute another suit, claiming as heir of 
Karya because such claim would now’ be 
barred by time. Under the circumstances I 
réject the sontention. 

‘Ths next argument urged is that the 
plaintiffs bave. failed to prove that Kashi 
Ram plaintiff No, 1 was an heir of Karya 
-at the time of his death. It is admitted 
that the defendants have proved that Karya 
died childless and that only surviving male 
member in the family of Sheo Dayal, 
‘the’ grandfather of Ramdhan is- Kashi 
Ram. It has been suggested that there is the 
possibility of Karya having left a widow, a 
Mother, a grandmother or a great grand- 
mother, any of whom would have a.preferen- 


- - tial right as against Kashi Ram. It has also 


been suggested that it is possible that 
Karya might have made a transfer of his 
share in the inheritance before his death. 
The argument is that it was the duty of the 


plaintiffs to -exhaust all these possibilties | 


before they could. be entitled to succeed 


through Karya and reliance has been placed | 


on two decisions of the later Oourt of the 
‘Judicial Commissioner, namely, Mathura 
Prasad Singh v. Bhulan Singh (1) and Jaso« 
‘dhav Murlidhar(2). In the firatof these cases 
it was laid down that where a person claims 
asa neXt reversioner to a deceased Hindu 
he has not merely to prove his descent from 
the comifion ancestor: as the person whose 
estate he is claiming but also to adduce some 
evidence ‘that there was no intermediate 
héirin existence with a better claim than 
him, The-sécond ċase follows the previous 
decision. The learned Counsel for the 
plaintiffs has sought to distinguish these 
cases_on the ground that in those cases 
evidence was lacking to show that no 
intermediate heirs were in existence. : He 
claims that in the present case he examined 


~ - a Witness’ whose evidence which except as 


regards the date of Karya’s death has been 
accepted by the lower Appellate Oourt, is 
‘sufficient to satisfy the requirements of the 
tule laid down in these cases. He contends 
that if the defendants suggested the 
existence of the widows mentioned above or 
any other persons whose. names do not 
appear inthe pedigree they should have 


given evidence to prove it. He relies.on. 


a decision of the Allahabad High Court 
in the case of Javitri v. Gendan Singh. (3) 
D 14 Ind. Cas. 339;-15 6. O. 864, E 
2), 61 Ind; Cas: 144; 24 0. O. 1,- A Aa 
(3) 102 Ind. Cas. 167; 49 A, 779; 85 A, LJ. 500; A, 
gi R IIAL = | ae ' 
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‘lish the particular 


issues to the lower Appellate 
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n which their Lordships of the Allahabad 

High Court adopted the rule laid down by 
the Madias High Court in Rama Row v, 
Kuttiya Goundan (4) in the following 
terms :— . 

“It is no doubt incumbenton a plaintiff 
seeking-to succeed: to property asa rever- 
sioner, to establish affirmatively the par- 
ticular relationship which he puts forward. 
He is also bound to satisfy the. Court that 
to the best-of his knowledge there are no 
nearer heirs. He cannot be expected to 
do anything more. It is for those who 
claim that their kinship is nearer than that 
of the plaintiff to prove that relationship, ” 

I. do- not think that for all practical 
purposes there is any very material difference 
in the rule as laid down by the two 
‘decisions of the late Court of the Judicial 
Oommissioner and the decision of the 
Allahabad High Court just, now quoted. 
In.my opinion according’ to the view of 
both Courts it is incumbent on a plaintiff 
claiming. as a reversioner not only to estab- 
telationship set up by 
him but also to give some evidence showing 
prima facie that there are no nearer heirs, 
The plaintiff No. 1 did. not- go into the 
witness-box. Hé contended himself with 
the evidence of one. witness. (P. W, No. D 


“but did not put any question to her 
-Tegarding. the non-existence of any of the 


widows mentioned before who obviously 
‘would be niedrer heirs, Undér the circum- 


“stances 1 am inclined-to agree with the 


‘learned Counsel for the defendants-on this 
part of the case, Bat in-view of ‘the circum- 


‘stances of the case. and: more particular- 


ly because the defendants never set up 
any positive case on the lines suggested in 
the arguments before me I think the proper 
course would be to remit the following 
Court for a 
finding, 

1. Were the widow, the mother, the 
grandmother or grandmother of Karya 
dead at the date of the suit ? f 


2. DidKarya make any transfer of his 
share in the inheritance of Ramdhan before 
his death? ; 

3. The parties will be allowed-to adduce 
such evidence as they want to give on the 
above. issues. The finding should be 
returned to this Court in six weeks. Ten 
days fromthe date of the. finding will be 


(4). 84 Ind, Cas. 294; 40 M. 654; 3 L, W, 331; 19 M, 
T. 276; 80 M, L. J. 514, E PR a 
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allowed to the parties for siling objec- 


tions. . 
G, H. Case remitted.. 
for finding. 
MADRAS HIGH COURT. 


FULL BENCH. 
INSOLVENOY Petition No. 627 oF 1923. 
i August 24, 1927. 
Present:— Sir William Watkins 
Phillips, Kr., Officiating Chief Justice, 
Mr. Justice Ramesam and Mr. Justice 
Madhavan Nair. 
Inthe matter of KENCHERLA 
KRISHNA RAO—Insouvest, 
Presidency Towns Insolvency Act (III of 1909), 
e. ?—Garnishee living outside jurisdiction—High 
Court, power of, to adjudicate on claim—Leitter's 
PEA (Mad), cls. 12, 18—Cl. 12, whether controls 
el. 


Section 7, Presidency Towns Insolvency Act, con- 
fers jurisdiction on the High Court in garnishee 
proceedings even where the garnishee lives outside 
its jurisdiction, te adjudicate on claims relating to 
immoveable property situated outside the limits of 
its ordinary original civil jurisdiction. [p. 149, col. 


Dlanso 12 of the Letters Patent of the Madras High 
Oourt, doas not control the provisions of el. 18 of the 
same. ([p. 149, col. 2.] ~ 

Official Assignee of Madras v. Vadavalli Ammal 
(1), relied on. : 

Messra. S. Doraiswami Iyer and K.J. 
Narayana Iyengar, for Ofizial Assignee. , 

Mesers. R. N Ayangarand O.T. Govindan 
Nambiar, for Garaishee. 

Phillips, Offg. C. J.—This potition 
comes befora us on a reference by Kumara- 
swami Sastri, J., and we are asked to deter- 
mine two questions of law relating to insolv- 
ency (1) whether s. 7, Presidency Towns 
Insolvency Act, confers jurisdiction on the 
High Court in garnishes proceedings where 
the garnishee lives outside its jurisdiction; 
and (2) whether cl, 18, Lotters Patent, 
is governed by cl. 120f the same. Both 
these questions were decided by a Bench 
of this Court in Official Assignee of Madras 
v. Vadavalli Ammal (1) and it was there 
held that s. 7 does give jurisdiction to the 


High Court to adjudicate on claims re- 


lating to immoveable property situated 
outside the limits of its ordinary original 
civil jurisdiction. The- learned Judges 
also held that cl. 12, Letters Patent, does 
(1) .36 Ind, Oas.'524; 40 M.810; 20 M. L. T. 311; 4 L. 
. 425, Í e 
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not sontrolthe provisions of cl. 18 co as 
to limit the insolvency jurisdiction of .the 
Court. The reference does not in. terms 
question the correctness of the decision 
in Official Assignee of Madras v. Vadavalli’ 
Ammal (1), but the learned ‘Judge refers 


` the matter on the ground that these .ques- 


tions are of considerable importance and are 
frequently arising in the. Insolvency Oourt. 
It is contended for the garnishee that © 
the proceedings in the Insolvency Oourt 
are governed by rules relating to the 
ordinary original civil jurisdiction of the 
High Court and that as such jurisdiction 
is limited by cl. 12, Letters Patent the 
same limitations must apply to insolvency 
matters. Section 7, Insolvency Act, is 
identical, with s. 105 of the English Bank- 
ruptey Act, 1914. Under thats. 105 it has 
been, held that the Court of Bankruptcy has 
jurisdiction in cases of claims by a trustee 


_ against a third party and such jurisdic- 


tion, is not limited to cases in which -the 
trustee’s right is a higher one than the 
bankrupt’s. While admitting this jurisdic- 
tion the Courts have observed that it isa 
discretionary one. which should - not be 
exercised in all cases but the partiesshould 
be allowed to fight out the dispute in certain 
cases by an ordinary action. The question 
is fully dealt with by Williams in his 
Bankruptcy Practice, pages 392 to 395, and 
the principles on which the Bankruptcy 
Court should refuse jurisdiction are sought 
to be explained. In view of the fact that 
the same question has been dealt with 
fully by a Bench of this Court in Official 
Assignee of Madras v. Vadavalli Ammal (1) 
it seems unnecessary to discuss the question - 
at greatlength and I.would merely. ex- 
press my agreement with the-decision in 
that case and would repeat the observations 
of Abdur Rahim, Officiating O.J., that 
the Insolvency Court will seldom deem it 
expedient to try difficult questions of 
title. We are aware that this view.ofs. 7, 
Insolvency Act,has not been adopted in 
allthe other High Courts of India and we 
understand that the question of further 
legislation on this point is now under con- 
sideration. Meanwhile I see no reason to 
differ fromthe previous decision of this 
Court so far as s. 7 is concerned. 

As to whether cl. 12 Letters Patent 
governs cl, 18, thé argument in Oficial 
Assignee of Madras v. Vadavallt Ammal (1) 
is somewhat brief, but Lagree that the con- 
clusion arrived at is correct, The insoly- 
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ency jurisdiction of the High Court is 
given by cl. 18, Letters Patent. It has 
been held by the Privy Council in Srinivasa 
Moorthy v. Venkatavarada Iyengar (2) that 
‘the entering up of a -judgment by'the 
Insolvency Court is an act done in the 
ordinary jurisdiction of the High Court. 
Similarly in Annoda Prasad Banerjee v. 

. Nobo Kishore Roy (3) Sale, J., following 
this case, held that the High Oourt ex- 
ercises the powers’of an Insolvency Oourt 
under a special jurisdiction, but as a part 
of the oridinary original jurisdiction vested 
by the law. Takingit that the jurisdic- 
tion is exercised as oridinary jurisdiction 
it does not follow that cl. 12, which deals 
with ordinary original civil jurisdiction, 
must govern the case. Itiscl.1], Letters 


Patent, that gives ordinary original civil’ 


jurisdiction řto the High Court and that 
prescribes that it shall be exercised “within 
such local limits as may from time to time 


be declared and prescribed by any law made . 


by the Governor in Oouncil.” Clause 12 
makes provision for receiving, trying and 
determining suits in the exercise of its 
“ ordinary original civil jurisdiction, and 
so: far -as suits are concerned the terri- 
torial -jurisdiction is limited to the town 
of Madras, but jurisdiction is also given in 
certain cases where the leave of the Court 
has been first obtained. Bo far as the 
Insolvency Oourt jurisdiction’ is concerned 
we have to referto cl: 18 which states 
that the Oourt for relief of insolvency 
debtors shall have and exercise within the 
Presidency of Madrassuch powersand author- 
ities with respect to original and appel- 


<“ late jurisdiction and.otherwise as are con- 


stituted by the laws relating to insolvent 
debtors in India. Inthe first place this 
clause shows that the Insolvency . Court 
` exercises not only original jurisdiction 
but also appellate jurisdiction, provided 
-Such is constituted by any law. The law 
which gives the Insolvency Oourt its juris- 
diction now is the Presidency Towns In- 
solvency Act ITI of 1909. 

- Unders. 3 of the Act the Courts having 
jurisdiction in insolvency under this Act 
- shall be the High Courts-of Judicature 
“at Fort. William, Madras and Bombay, 
and in the Act there is no limitation of 


- ` (D 11 Ind. Oas. 447; 34 M. 257; 15 0. W. N. 741; 8 
A. L. J. 174; 13 Bom. L. R. 520; (1911) 2 M. W.N. 
375; 14 O, L. J.64; 21 M. L. J, 669; 10 M. L. T263; 38 
_L A. 129°(P. 0). . ; 
(3) 33 C..560; 9 O, W. N. 952, 
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the jurisdiction to the town of Madras. 
Unless, therefore, cl. 12 governs cl. 18 such 
limitation cannot be upheld. It appears 
that the insolvency jurisdiction although 
part of the ordinary original jurisdiction, 
is a special power relating to insolvency 
matters which.can be distinguished from 
the power given under cl. 12 relaticg 
to suits. On a consideration of the two ` 
clauses it will be seen that it is, impossible 
that cl. 12 can govern cl..18, for if it” 
does the whole of it and not merely thè 
provision for obtaining leave of the Court 
in certain cases must apply. If, therefore, 
an insolvency matter is of a small-cause 
nature falling within the jurisdiction of 
the Small Cause Oourt at Madras, the 
High Oourt would have no jurisdiction 
at alland it is not contended that such 
petty questions arising in insolvency 


Should ‘go to the Small Cause Court. 


Similarly, when there is a provision incl, 
-18 that the Insolvency Court stall have 
such powers as are constituted -by the laws 
relating to insolvent debtors in India and 
there is no reference made to cl, 12, it is 
difficult to hold that the clause should 
be read asif the words “subject to the 
provisions of cl. 12" were inserted, Again 
if this were thecase, the converse would 
equally apply, and if the powers under 
cl. 18 were restricted by the Act, such 
restriction would be of no avail as against 
cl. 12. It is, therefore, impossible to hold 
that cl. 18 is governed by cl. 12 and this 
view is further confirmed by s. 90, Insolv- 
ency Act, which runs as follows:— 

“In proceedings under this Act the Court 
shall have the like powers and follow the 
like procedure as it has and follows in 
‘the exercise of its ordinary original civil 
jurisdiction.” 

This ` by itself may support the 
view that.cl. 12 is applicable, but we 
find the following proviso: ‘Provided 
that nothing in this sub-section shall 
in any way limit the jurisdiction con- 
ferred on the Court under this Act.” 

This proviso clearly provides that the 
limitations of cl. 12, if they limit the juris- 
diction conferred by the insolvency Act, do 
not apply. 

A further contention is put forward’ that 
the words “ within the Presidency of Mad- 
ras" in cl. 18 take away the jurisdiction of 
the Court to deal with persons living or 


- property situated outside the Presidency, 


but ít hasbeen held by the Privy Oouncil . 
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in Ofisial Assignee, 
Small Cause Court, 


Bombay v. Registrar 
Amritsar (4), that ang: 


had the effect of 


the debtors, including thatin the Punjab, 3 


in the Official Assignee of Bombay and_it 
cannot be ‘contended that the Insolvency 
Court has no jurisdiction to examine wit- 
nesses outside thè Presidency although it: 
may be necessary todo so by means of a 
commission, aud consequently the words 
‘within the Presidency of Madras”. must , 
be deemed to limit the jurisdiction ‘of the 
Figh Court at Madras to cases of insolvency - 
arising within the Presidency of Madras... 


I must, therefore, hold that the Insolvency: .` 


Court has jurisdiction under s. 7 of the Act’ 
and that cl. 12, Letters Patent, does not. 
affect the provisions of cl. 18. The case 
must, therefore, be remitted to the: Insalv- 
ency Judge with a direction - that - he 
should use his discretion in determining 
whether the present claim, which wé under= 
stand involves avery largesum of money; 
ig one that should be tried. in the Insolv- 
eney Courtor whether the Official Assignee 
should be directed to file a suit in the 
ordinary course. The costs of this refer- 
ence shall be costsin the cause to be pro-. 
videdfor in the order of the Insolvency 
Oourt. A ` 

Ramesam, J.—I agree. 

Madhavan Nair, J—lagree. 

V.N. V. Reference answered. 


L. J. 357; (1910) M. W. N. 177; 12 Bom. L. R. 395; 
“L. J. 418; 68 P. W. R. 1910; TM. L: T. 417; 45 
; ; 1910; 20 M. L. J. 432; 119 P. L. R. 1910737 L'A. 
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OUDH CHIEF COURT. 
SROOND Cıvıl APPEaL No.348 oF 1927. 
April 27, 1928. E 
Present: —Sir Louis Stuart, Kr , Ohief 
- Judge, and Mr. Justice Nanavutty. 
‘KAILASH SINGH AND OTHERS — 
PLAINTIFF3 —APPELLAN IS 
: versus - : - 
“BALBHADDAR SINGH AND ANOTAHR— 
` DEFENpanTS— RESPONDENTS. - 
` Limitation Act (IX of, 1903), Seh. I, Art. 126— 
Mortgage by father of Hindu family—Sale to mort- 
gajee—Suit tọ set aside sale barred—Suit for redemp- 
tion, maintaindbility of. | - 
Where a Hindu father mortgaged family property 
with possession. and subsequently sold the equity of 


| CRATLABHBINGR 8, BALBHADDAH SINGH. 


Bl R : : ub ah: than 12 years 
adjudication and vesting order in Bombay. . Aa diha 


vesting all the property Of", as the sons were 
sale and such a suit could not be maintained more . 


6 Ind. Cas 273; 37 C. 418; 14 O. W. N 569; 7. 


‘ consideration 


151: 
redemption to the mortgages, and the sons, ignoring 


„the sale, suedfor redemption of the mortgage more 


A after the date of the sale : 
“Held! that the suit was not maintainable inasmuch 
bound to sue for setting aside the 


than J2 years. after the date of the sale as the 
mortgagee must be considered to have takem posses+. 
sion as. proprietor from the date of sale. [p. 152, col, 


Ai ‘ $ 

Appeal against a decree of the Sub- 
Judge, Rae Bareli, dated the 26th July, 1927,: 
confirming that of the Munsif, Rae Bareli, 
dated the 31st January, 1927. 
“Mr. R. B. Lal, for the Appellants. 

` Messrs, Bisheshwar. Nath ‘and Radha 
Krishna, for the Respondents. 
JUDGMENT.— 0n the 13th April, 1866 
Baldeo Bakhsh Singh executed a deed of 
usufructuary mortgage of 15 bighas for 
Rs, 200. On the 31st May, 1866, the same 
Baldeo Bakhsh Singh executed a 
usufructuary mortgage for Rs. 1,000 in 
respect of property of which he owned 
only a portion. Another. person redeemed 
the remainder of the property covered by 


the latter mortgage prior to the. 2nd. 


August, | 1873, and on the 2nd August, 
1873, the property covered by the deed of 
31st May, 1866, which was owned by Baldeo 
Bakhsh Singh, was under a liability to ac- 
count for Rs. 675-7-6 out of the considera- 
tion money. At the date when these 
“deeds of mortgage were executed, Baldeo 
Bakhsh Singh had a son called Jadunath 
Singh aged 9, and a son called Kailash 
Singh: aged 2 and he and Jadunath Singh 
and. Kailash Singh formed the members 
of a joint Hindu family. On the 2nd 


August, 1873, Baldeo Bakhsh Singh execut-_ 


ed in favour of the. mortgagee in the two 


_ previous mortgages a sale-deed of all the 
him in the property mort- . 


rights left to 
gaged for a consideration of Rs. 1,000 the 
being made up in the follow- 
ing manner. The liability under the deed 
of the 13th 
be satisfied in full. The liability under 
the deed of the 3lst May, 1866, was de- 
clared to be satisfied infull and Rs. 124-8 6 
were paid to Baldeo Bakhsh Singh in cash, 
The original mortgagee was Bishwa Nath 
Bikhsh Singh and he was also the vendee 
under the deed of the 2nd August, 1873. 
He transferred hie rights to the prede- 
easgora-in-interest of the present defendant- 
respondents. In the year, 1926, Jadunath 
Singh, Kailash. Singh and their sons and 
one grandson instituted. the present suit 
against the <defendant-respondents for re- 


< 
sy 


deed of 


April, 1866, was- declared to ` 


+ 
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1866, and-3ls6 May, 1866. The Courts 
below have dismissed their suit on the 
ground that in view of - the 
effected by the sale-deed of 2nd August, 
“1813, they had lost all rights to redeem, 
They appeal against that decision. | ` 

` The appeal fails on two grounds. The 
first ground is that on the facts the sale 
of the 2nd August, 1873, effected a good 
transfer, It iste be noted that the plaint- 
if-appellants ‘have made an attempt to 
- question the validity of the two mortgages. 
Or examining’ the mortgages it would 
appear that the mortgage for Rs. 1,000 
had been ‘executed for legal necessity and 
it was, open to the mortgagee io prove 
that thé mortgage of the 13th April, 1865, 
had also beén executed for legal necessity. 
It does not, however, appear that the 
plaintiffs-appellants ever questioned the 
fact of the validity of these mortgages. 
In those circumstances the satisfaction of 
-: these mortgages was, in our op inion, justi- 
fied by necessity. There can be no doubt 
also as to the fact that Baldeo Bakhsh 
. Singh-when executing this deed of sale, was 
. executing it in consideration of antece- 
dent debt. How does the case then stang? 
He. was undêr a legal necessity to satisfy 
“the mortgages.and he eatisfied them. He 
was farther satisfying sntecedent debts; 
so in ŝo far as Re. 875-7-6 of the considers- 
tion are concerned, the transfer wes for the 
benefit of the family and for the payment 
of the antecedent debts and the care is 
a case which is covered absolutely by the 
decision of their. Lordships of the Judicial 
Committee in Lal Bahadur v. Ambika 
Prasad (1). In respect of the amount of 
Ra, 124 & 6 there is this to be noted. There 
is a finding of fect, with which we cannot 
interfere in second appeal that the pro- 
perty transferred by the deed of the 2nd 


August, 1873, was not worth more than. 


` Re. 1,000. So the price obtained was a 
fair price. While it bas not been estab- 
lished effirmatively that. the Rs. 12486 
was taken for legal necessity, it has cer- 
tainly not been. established that it was 
not taken for legal necessity. In view 
of the circumstance that the transfer took 
place some 55 years ago we consider that 
we should apply the principles laid downin 


(1) 91 Ind. Cas, 471; 52 I. A. 443; 2 O. W. N. 913; A. 
I. R. 1925 P, O. 264; (1925) M. W.N. 852; 47 A. 795; 
280 0.871; 12 O. L.-J. 649; 23 L. W. 220; 30 0. W. 
N. 701 (P. C.). . : 
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Sri Krisiin Das v. Nathu Ram (2) by their 
Lordships of the Judicial Committee, and 
hold the transfer to be a gocd transfer. 
The transfer being a good transfer the 
appeal must fail. It must, however, fail 
for “another reason. It wasimpossible for 
the plaintiffs to succeed without showing 
they were not bound by the transfer of 
sale. They were not at liberty to question 
that transfer because no suit had been 
instituted within twelve years of the 
vendee taking possession of the property. 
It was absolutely necessary for such a suit 
to have been instituted as this was a care 
of Hindus governed by the Law of Mitsk- 
shara who desire to set aside a father's 
alienation of ancestral property. The li- 
mitation was governed by Art. 156. of 
the First Schedule of Act IX of 1908. There 
cannot be the slightest doubt in our minds 
as to the fact that, although Jagannath 
Bakhsh Singh originally took possession . 
of the property as mortgagee, he took 
possession of the property after the 2nd 


- August, 1873, as full proprietor. “The learn- 


ed Counsel for the appellants bas referre 
us toa decision of their Lordships of 
the Judicial Committee in Khiarajmal v, 
Daim (3) as authority for the proposition. 
that Jagannath Bakhsh Singh remained 
in possession as mortgagee. But that de- 
cision does not -support his contention. 
There the matter was a perfectly dif- 
ferent matter. Certain Muhammdans were 
entitled in severalty to an equity of re- 
cemption. Each held a separate share, 
The sbares of all were sold in execution. 
of a decree to the mortgagee but it was 
Ciscovered that, in respect of certain: of 


. the holders of a portion of the equity of. 


redemption, the sale in no way affected 
their interests. Thus the case stood that 
although a portion of the equity of re- 
demption had been sold to the mortgagee, 
a portion of the equity of redemption 
had not been sold to the mortgagee and 
their Lordships decided (the parties be- 
ing Mvubemmadans) that those parties 
whose shares bad not been validly trans- 
ferred had aright to redeem. This in no 


O. W. N. 201; 2 A. L.J. 71; 7 Bom. 


. 584; 32 I. A. 23; 8 Sar, P. O, J. 734 
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way affects the question of the position 
of a mortgagee who purchased the equity 
_ of redemption, wbich belongs to a Hindu 
joint family, from the father who was 
the only adult member of the family. 
It is clear that such a person takes pos- 
session as a proprietor after he has pur- 
chased the equity of redemption. For 
these reasons we dismiss this appeal with 
costs. 

AL No A. Appeal dismissed. 


LAHORE HIGH COURT. 
First OIvIL APPKAL No, 294 or 1923. 
May 10, 1927. 

Present :—Mr. Justice Tek Chand and 

Mr. Justice Agha Haidar. ‘ 

ABBAS KHAN AND ANOTHER— PLAINTIPFS 

— APPELLANTS i - 
versus 
RAM DAS AND ANOTHER — DEFaNDANTS 
a — RESPONDENTS 

Mortgage—Interest, whether charge--Morigage for 
term-—Stipulation to pay interest and for possession on 
expiry of term—Omission to surrender—Mortgagee's 
right to interest. - 

A mortgagee is entitled to treat interest due under 
a mortgage as a charge upon the mortgaged property 
ia the absence of any contract to the contrary. [p. 154, 
col. 2.] : i 

Ganga Ram v. Natha Singh (1), followed 

A mortgage-deed for a period of eight years pro- 
vided that within that period the mortgagor shall be 
entitled to redeem the property on payment of the 
principal sum of money with interest and compound 
interest. It was further stipulated that if within that 
period the property was not redeemed, then on the 
expiry of that period the mortgagor should put the 
mortgages in possession, and that until the mort- 
g.igee obtained formal possession interest should be 
paid. Possession was not given on the expiry of the 
eight years. In a suit for redemption : 

Held, on a construction of the deed of mortgage 
that the mortgagee was entitled to interest at the 
stipulated rate even after the expiry of the period of 
sight pe till he actually got possession. [p. 155, 
col. 1. 

Motan Mal v. Muhammad Bakhsh (2) and Mathura 
Das v. Raja Narindar Bahadur (3), referred to. 

Firat appeal from the preliminary decree 
of the Senior Subordinate Judge, Attock 
at Campbellpur, dated the 27th November, 
1922, 


Dr. Sir Muhammad Iqbal, Kr., and C. L, 
Gulati, for the Appellants. 
Messrs M. S. Bhagat and G. D. Bhagat, 
for the Respondents. 
JUDGMENT. f 
Agha Haidar, J.—This is a plaintifs 
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appeal erising out of a suit for redemption. 
The trial Court has decreed the guit condi- 
tional upon the plaintiffs paying a sum of 
Ra. 8,791-12-3, in default, whereof the suit is 
to be dismissed. The plaintiffs have come 
up to this Court in appeal. . 
The facts are briefly these :—One Sultan 
Ahmad, the predecessor-in-title of the 
plaintiffs, executed a mortgage on the 
18th June, 1900, in favour of the defendant 
No. 1 fora sum of Rs. 600. The mortgage- 
deed in suit has not been printed and we 
are obliged to look into the vernacular 
document on the record. The main condi- 
tions of this document which are relevant 
for the purpose of deciding this appeal, 
are as follows:—Possession was to remain 
with ths mortgagor and he was to pay the 


“Jand revenue and appropriate the produce, 


Itis further provided that on the mort- 
gage money interest at the rate of Re. 1-4-0 
per cent. per mensem shall be payable at 
the end of each year and, on default, 
interest shall be compcoundable at the same 
rate; Further, it is provided that when 
the mortgage-money with interest and 
compound interest due shall be paid then 
the mor3gagor shall be entitled to have the 
mortgaged property redeemed. Theterm 
of the mortgage was fixed at eight years 
and it was stipulated that within that 
period, on payment of the principal sum of 
money together with interest and compound 
interest, the mortgagor shall be entitled 
to redeem the property. If within that 
period tae property is not redeemed, thenon 
the expiry of that period, the mortgagor 
shall put the mortgagee in possession 
and tke mortgagee also shall be 
competent to obtain possession from the 
mortgagor. And when the mortgagee 
shall have obtained possession of the mort- 
gaged property, then whatever may be the 
balance (due) as regards the principal mort- . 
gage mcney together with interest and 
compound interest, interest on the same 
shall be counterbalanced with the produce 
of the land. ` The document ends with 
the important clause that until the mort- 
gagee obtains formal possession, interest 
shall continue to run as heretofore. 
Nothing was paid during the first eight 
years of the mortgage and possession was 
neither given nor obtained by the parties 
concerned at the expiry of the period of eight 
years. The plaintiffs brought the present 
suit on tae 19th of April, 1921, and claimed 
that they were entitled to redeem the mort- 
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gago on payment ofthe mortgage money 
together with simple interest for the period 
expiring with the termination of the first 
eight years. They stated that they had paid 
Rs. 329-8-0 to the defendant No. 1 on various 
occasions on account of -the mortgage. 
They further alleged that they had paid a 
sum of Rs 500 to the mortgagees in respect 
of ‘the interest on the mortgage money. 
Consequently they claimed redemption of 
the mortgaged property on payment of 
Rs. 990. They also added a prayer for 
possession of the property although it is 
admitted that possession has all along been 
with them, Defendant No. 1 filed a written 
statement in which he pleaded that the sum 
of Rs. 500 was not paid tohim but he was 
prepared to allow credit for the sum of 
Rs, 329-80 which he admits having receiv- 
əd from the mortgagors. He pleaded that 
according tothe terms of the mortgage- 
deed he was “entitled to recover interest 
and compound interest on the principal 
sum from the date of the mortgage-deed 
till the acquisition of the possession of the 
land mortgaged.” He said that up to the 
time of the institution of the suit, the sum 
due to him was Rs.7,351-40 which ought 
to be treated as a charge upon the property 
and on payment of which only the plaint- 
iff could be entitled to redeem the mort- 
gage. In para. 7 he stated that he was not 
bound under the terms of the mortgage to 
take possession of the Jand mortgaged, 
after the expiry of the eight years and he 
further claimed that he was entitled to in- 
terest and compound interest according to 
the terms of the document, seeing that the 
plaintiffs had been enjoying the produce of 
the land. As already stated the learned 
Judge of the trial Court decreed the plaint- 
ifs suit on payment of the sum of 
Rs. 8,791-12-3. | ; 

So far as the sum of Rs. 500 is concerned 
the evidence on the record is very flimsy 
and the learned Judge of the trial Court 
did not believe it. The learned Counsel 
for the appellants at the very outset proper- 
ly stated that he was not prepared to press 
his appeal with respect to this sum of 
Rs, 500. So far as this finding of the 
Court below is concerned it cannot, there- 
fore, be disturbed. 

The learned Counsel for the appellants 
raised three points in his arguments. At 
first he contended that for the period of 


the first eight years his. clients were not’ 


liable to pay compound interest, but subse- 


` 
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quently he-had to admit in the course of 
his arguments that this contention could 
not be seriously pressed. His second 
contention was that after the expiry of the 
first eight years of the mortgage it was 
incumbent upon the defendant-mortgagee 
to take possession of the mortgaged pro- 
perty and since he had not done so, he 
could not claim any interest whatsoever for 
any period subsequent to the first eight 
years. We have considered the contents of 
the document and in our opinion the 
document does not bear the construction 
which the learned Counsel for the appel- 
lant has sought to place upon it. We do 
not see any wordsin it which would show 
that it was incumbent upon the defendant 
to take immediate stepson the expiry of 
the first eight yearsto obtain possession of 
the property. On the other hand, we have 
the fact that the plaintiffs have remained 
all along in possession of the property 
without ever having made any offer to 
deliver possession to the mortgagee. Under 
this contention the learned Counsel for the 
appellante, raised two subsidiary points. 
In- the first place he urged that nointerest 
sheuld be charged on the amount which 
was due under the mortgage at the expiry 
of the period of eight years. His argu- 
ment was based upon the contention that 
the amount of interest and compound 
interest could not technically be treated 
as ‘‘mortgage-money” and, therefore, it 
was not a charge upon the mortgaged 
property. This argument cannot be accept- 
ed, in view of the leading case on 
the subject Ganga Ram v. Natha 
Singh (1). There, their Lordships 
held that a mortgages is entitled to 
treat - interest due under a mortgage 
as a charge upon the mortgaged property, 
in the absence of any cantract to the eon- 
trary. In the present case there is no con- 
tract to the contrary which would take it 
out of the principle laid downin the above- 
noted Privy Council case. 


His second point was that there was 
no express stipulation in the document 
that after the expiry of the first eight years, 
simple interest or compound interest should 


(1) 80 Ind. Cas. 820; 5 Lah. 425; 11 0. L. J. 534; 2 
Pat. L. R. 257; 20 L. W. 101: 26 Bem. L. R. 750; A. 1. 
R. 1925 P. C. 183; 22 A. L. J. 688; 47 M. L. J. 64; 100. 
& A. L. R. 771; 35 M. L. T. 141; (1924) M. W. N. 599; 6 
Lah. L. J. 551; 51 I. A. 377; 1 Lah. Cas. 446; L. R. 5 
A (P. C.) 133; 6 P. L. T.97; 10. W. N. 469; 29 0. W. 
N: 558 (P. C.). pa 
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clients were. not liable to pay compound 
interest. 
‘tion as I find that this point is covered by 
the Full Bench decision in Motan Malv, 
Muhammad Bakhsh (2). In this connection 
I may also refer to the case-of Mathura Das 
v. Raja Narindar Bahadur (3). The terms 
of the deed .are given at page 46* in their 
Lordships’ judgment and are: in substance 
the same as those in the deed in the pre- 
sent case. The judgment of their Lord- 
ships on the point before usis to be found 
at pages 48-45* and is as follows:— 

“The covenant to pay within a year ties 
up the hands of the mortgagee for that 
year ‘and protects, the mortgagor; 
- but it rarely happens, and is rarely 
contemplated, that the mortgagor should 
. actually pay by that time. The 
provision for applying payments to reduc- 


tion of interest points strongly to the’ 
expectation of the parties that the transac- ` 


tion will not be closed when the fixed day 
of, payment arrives. The construction of 
the High Court ascribes to the parties an 
intention that, however: payment may be 
delayed - beyond the fixed day, the debt 
shall carry no interest, that the creditor 
. Bhall have no remedy provided by contract, 


broken, and to seek for damages, which lie 
in the discretion ofa Jury or a Court, and 
are subject to a different law of prescrip- 
tion. It appears to their Lordships that 
though contracts are not unfrequently found 
to be of that imperfect nature, it is more 
reasonable to ascribe tothe parties the inten- 
tion of making a perfect contract, especially 
when such a contract is of a very common 
kind, and suitable to the ordinary expecta- 
tions. of persons entering into a mortgage 
_ transaction.” 


Having regard to these authorities, it is, ` 


in my opinion, not open to the appellants 
to challenge the finding of the Court below 
on this poiut and the mortgagee is, there- 
fore, entitled to charge compound interest 
on the amount due at the expiry of the 
period of eight years. _ - 

The third contention raised by the learn- 
ed Counsel for the appellants is based upon 
the following facts:—“On the 4th October, 

(2) 66 Ind. Oas. 771; 3 Lah. 200; 4 U. P. L. R. (Lah) 
55; A. I. R. 1922: Lah. 254; 42 P. L. R. 1923 (F. B ). 

(3) 19 A. 39; 23 I. A. 138; 1 O. W. N. 52; 6 M. L. 
J. aS 7 Sar. P. O. J. 88; 9 Ind, Dee. (N.s) 25 
(œ ' 
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be paid, and in any case he claimed that his’ 


I cannot accede tothis conten- - 


appellants is to the effect 


any -interest for the 


‘session and cannot keep back 


“he obtained the decree for 
but shall be driven to treat the-contract as ` 
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1920, the mortgagee obtained a decteo 
against the mortgagor for possession of the 
mortgaged property. After the obtaining 
of that decree and up to this moment it 


‘does not appear from the record thatthə 


mortgagee: decree-holder took any steps 
whatsoever to execute the decree and to 
obtain possession of the property.” The 
contention of the learned Counsel for the 
: that. since the 
mortgagee in spite of obtaining his decree 
for possession of the mortgaged property ~ 
has rot taken any- steps to obtain posses- 
‘sion -of that- property, he A not entitled to 
period subse ( 
the 4th October, 1920. There ig sone ius 
in this argument and the learned Coun- 
sel for the respondent could not give any 
satisfactory . answer to this contention 
except that the plaintiffs havebeen in pos- 
t the interest 
and at the same time enjoy the usufruct of 
the property. This argument does not real- 
ly meet the situation created by the defend- 
ants sleeping over the decree which he 
obtained, about seven years ago. 
_ After considering the facts and circum- 
stances of the case! think that the mortgagee 
after the 4th October, 1920, the date when 
f f ossession, i 
entitled only to simple es at ha Tk 
of Re. 1-4-0 per cent, per mensem on the 
amount which was dueto him on that date 
till the payment in full by the-plaintiffe- 2 
mortgagors of the same. We have calculat- 
ed tie amount ourselves and roughly 
speaking it comes to Rs. 6,525. He is there- 
fore, antitled to simple interest @ Re. 1-4-0 
per cent. per mensem on this sum from 
the 4th October, 1920 onwards, I, there- 
fore,. allow the appeal to this extent only 
and order that a preliminary decree for 
redemption be passed in termsof O. XXXIV 
r. 7 cf the-Oode of Oivil Procedure. As tha 
appeal has succeeded only toa samll extent I 
order that the defendant-respondent shall 
get his proportionate costs in both the. 
Couris. . i 
Tek Chand, J.—I agree with the con- 
clusions arrived at by my learned brother, 
A. N. A. Appeal accepted in part, ` 
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à 7 versus ta 
Haji MALHOO KHAN AND OTHERS— 
_  PratnriFFs—REsPONDENTS, 
Registration Act (XVI of 1908), s.'1?—Sale of 
‘trees by Hindu widow—Deed, whether admissible with- 
out registration—“Immoveable property’—Right of 
Hindu widow to‘sell right to cut and remove trees— 
Liéense to cut trees, nature and revocability of— 
Easements Act ( V of 1882), s. 60. | 
Where trees are sold merely with the object of 
.their being cut and removed and with no intention that 
the purchaser should have any right of enjoyment of 
the produce either of trees or of the land, the sale 
does not amount toa transfer of an interest in im- 
moveable property and does not require registration. 
[p. 157, col. 1.] Te 
Sukry Kurdeppa v. Goondakull Nagireddi (2), fol- 
1 ie rs . 


ed. i 
° eeni Chettiar Y. Santhanathan Chettiar (1), dis- 
tinguished. 

Where & 
spontaneous growth which are subject to periodical 
‘cutting, the sale is binding on the reversioner as 
-being in the interest of the estate and in the ordinary 
course of management. [p. 158, col. 1] = 

Thakur Vasonji Morarji v. Chanda Bibi (3), refer- 

to. 

meio right to enter another's land and to cut and 
remove trees from the land isnot a mere license 
Dut a license coupled with a transfer of property 
and is not, therefore, revokable under s. 60 of the 
Basements Act. [p. 158, col 2.] 7 
Appeal against a decree of the Sub- 


ordinate Judge, Gonda, dated the 2lat 
December, 1927. - 


Hindu widow sells a class ‘of trees of 


Pandit Raj Narain Shukla, for the Appel- 


lant. l , j 
Chaudhri Khaliquzzaman, for the Re- 
“spondents. . 


JUDGMENT.—Thakurain Jairaj Kuar 
was the widow of a taluqdar and as such 


in possession ofthe Deotaha estate in the 


Gonda District. The plaintiffs’ case was 
that on the 2nd December, 1925, 30th 
January, 1926, and 27th February, 1926, 
she executed three documents granting 
the plaintiff No. L permission to’cut and 
remove within a period of four years trees 
of a specified class from the jungle in 
certain villages forming part of her estate 
in consideration of sumsof money paid to 
her by the plaintiff No. 1. Thakurain 
Jairaj Kuar died onthe 8th October, 1526, 
leaving the defendant as the nearest re- 
versioner of her husband. The plaintiffs 
further alleged that the deféndant, shortly 
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after his succeeding to the possession of 
the estate, on the llth “November, 1926, 


`. took unlawful possession of the jungle, 


and dispossessed them. They, therefore, 
sued for damages and in the alternative for 
possession of the jungle in question. The 
plaintiffs Nos. 2 and 3 were joined in the 
suit as persons who, subsequent to the 
transaction mentionéd above, had become 
partners with the plaintiff No. 1. The de- 
fendant denied the transactions set up by 
the plaintiffs and pleaded that Thakurain 
Jairaj .Kuar was an illiterate pardanashin 
lady and evenif it were proved that the 
plaintiffs had deceitfully obtained her 
signatures on any papers the defendant 
could not be bound by them. The defend- 
ant also denied the receipt of consider- . 
tion and pleaded that in any case the 
transactions were not within her compet- . 
ence as a Hindu widow and could not be 
binding upon him after her death. 

The learned Subordinate Judge of Gonda 
rejected the contentions raised in defence 
and gave the plaintif No. 1 a decree for 
possession of the jungle lands in suit and 
dismissed the claim for damages. The de- 
fendant has come here-in appeal and his 
learnéd Counsel has impugned practically 
all the findings of the trial Court. ; 

The first question requiring determina- 
tion is'regarding the due exeention of 
the three permits which are Exs. 2, 4 
and 6and-of receipt of consideration by 
the lady. Simultaneously with the ex-- 
ecution of these permits three receipts 
were also executed in respect of the con- 
sideration paid by the plaintiff No. 1 to 
the deceased Jairaj Kuar. These receipts 
are Exs.1, 3and 5. The learned Sub- 
ordinate Judge has relied on the evidence 
of P. W. No. 1, who is the plaintiff No, 1, 
Haji Mulhu Khan, P. W. No. 4 (Ram 
Sewak) and P. W. No..5 (Kazim Husain), 
We have carefully read the statements 
of all these witnesses and can see no 
reason for disagreeing with the estimate 
made by the trial Oourt of the value of 
their evidence. Plainiiffs’ witness No. 4 
and P. W. No. 5 were admittedly in the 
service of Jairaj Kuar and would in the 
ordinary course of things be expected to. 
be present when the transactions took place, 
The fact that the defendant when he 
succeeded to the estate on Jairaj Kuar's 
death dispensed with the services of these | 
old servants is no reason for discreditin 
them. It is contended that the lady did 
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not use to appear before these witnesses. 
The evidence shows that the lady was 
sitting behind a screen which was raised 
a little bit at the time of her making 
the signatures in the presence of the 
Wwitoesses.referred to. 

As regards the consideration, the wit- 
nesses deposed that the money was counted 
in their presence and handed over to the 
Thakurain behind the screen, The evi- 
dence further shows that the lady was an 
intelligent woman possessed of consider- 
able experience. She used to, manage 
the estate for herself and to pass necessary 
orders. Agreeing with the trial Court we 
have no hesitation in holding the due and 
intelligent execution of the documentsand 
payment of the consideration fully proved. 

The next point urged in support of the 
appeal was that the documents (Exs. 2, 4 
and 6) created an interest in immoveable 
property and as such could not be admis- 
sible in evidence for want of registration. 
The definition of inimoveable property in 
8. 2, sub-cl. (6) of the Indian Registra- 
tiox Act’ (XVI of. 1208) expressly excludes 
standing timber from the category of im- 
moveable property. The appellant has 
relied upon the decision of the Madras 
High Court in. Seeni Chettiar v. Santhana- 
than Chettiar (1). We think that that case 
is distinguishable. from the present ease. 
In that case-in the wordsof Shéphard, J., 
“The interest acquired by the defendant 
under the instrument consisted in the right 
to enjoy the produce of all the trees in the 
tank bed asalso the grass and the reeds, 
and further to cutand remove .the trees 
fora period exceeding four years.” The 
terms of Exs. 2, 4 and 6 are substan- 
tially. different from the terms of the in- 
strument which formed the subject of con- 
sideration in the Madras case. It is per- 
fectly clear in the present case that the 
trees were sold merely with the object of 
their’ being cut and. removed. There was 
no intention that: the purchaser should 
have any right of enjoyment of the- pro- 
duce either of the'trees or of the land. As 
regards the period of four years, it was 
allowed simply to enable the plaintiffs 
to cut and remove the trees. The fact 
that. the. period appears to be fairly ex- 
tensive would not render the transaction 
a transfer of an interest in immoveable 
property. In the-case of Sukry Kurdeppa 


(1) 20 M, 68) 6 M, L, J, 281; 7 Ind, Deo, (3, 6.) 416 
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v. Goondakull ` Nagireddi (2), Holloway, 
Acting O.J., remarked as follows : “Move- 


ability may be defined to bea capacity in 
a thing of suffering alteration of the te- 
lation of place, Immoveability incapacity 
for such alteration. If, however, a thing 
cannot change its place without injury to 
the quality by virtue of which it is, what 
it is, it is immoveable. Certain things, 
such as a piece ofland, are in all circum. 
stances immoveable, Others, such as trees 
attached to the ground, are, so long as they | 
are so attached, immoveable: when the 
severance has been effected they become 
moveable. A document, therefore, evidenc- 
ing an interest in land, .must always te- 
quire registration. One with respect to 
trees may or may not require it, according 
to the character of the transaction. If the 
parties .contemplate ~the interest passing 
after the conversion of the immoveable to 
2 moveable, it will not; if the interest 
passéd contemplatesthe continuance of the 
quality of immoveability’, it will," 

We entirely agree with the observations 
quoted above. The question has to be de- 
termined upon the circumstances of each 
case. We are satisfied thatin the present 
oase the parties to ‘the transactions did 
not contemplate that the trees should 
continue to stand and be enjoyed as such 
but that the object of the sale was to 
conver; themi into moveable by getting 
them cut and removed. Accordingly we 
hold tkat the documents in question do not 
create any interest in immoveable property 
and are, therefore, admissible in evidence 
even though unregistered, 


The next contention urged by the learned 
Counsel for the appellant is that the trans- 
actions were not within the competence of 
Thakurain Jairaj Kuar, who held only a 
widow's estate. It was contended that the 
plaintifs have failed to prove that the trans- 
actions were either for the benefit of the 
estate or for legal necessity and, therefore, 
they could not bind the reversioners, The 
argument has left us unimpressed. It seems 
to be based on a misconception of the true 
nature of the transactions, ‘They are all 
couched almost in identical terms and it 
would, therefore, be sufficient to reproduce 
the relevant portion from one of them, 
Exhibit 2 runs as follows:— 

“Permit forthe sale of tim jamun, withthe 
exception of pipal, barged, mangom mahua, 


1 = 
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bel, tandu hasna, sal. and nib trees, that is 
the remaining jungle in villages Lachman- 
pur, Lalnagar and Bareti, taluga Deotaha... 
aaa aane for four years from 2nd December, 
1925, to lst December, 1929, on payment of 
Rs. 4,100 to Mulhu Khan Haji, resident of 
Balrampur, sothat he may get tim jamun cut 
and sell it, he having paid the entire amount 
in a lump sum and having obtained a formal 
receipt will have aright to get the timber 
- gut and remove it. The condition is that the 
said tim jamun will have to be cat from one 


‘~ side; he will not have aright to cut tender 


shoots of those trees for ‘a second time the 
trunk of which was once cut and from which 
profit has been enjoyed once; within the 
period the wood will be cut. and sold; after 
the lapse of the period, the timber which 
will remain uncut and unremoved, will be 
the property. of the estate, he will see that 
no loss is done to the small shoots; if 
within the period there will be a breach of 
conditions the plots will be taken under 
direct management and the money deposited 
will not be refunded.” 

It will appear fromthe above that the 
transactions relate to a class of trees of 
spontaneous growth which are subject to 
periodical cutting. Itisin the interest of 
the estate and the proper growth of the 
jungle that such trees should be periodi- 
cally cut. We agree with the learned 
Subordinate Judge that these transactions 
must be regarded as. acts done in the 
ordinary ceurse of management of the 
estate. Mr. Mayne in his treatise on Hindu 
Law, 9th Edition, page 907, discussing the 
extent of a Hindu widow's estate remarks 
as follows:— | - w R 
- “Iti not alifeestate, because under 
certain circumstances she can give an 
absolute and, complete title. Nor is itin 
any sense an estate held in trust for rever- 
sioners. Within thelimitsimposedupon her, 
the femaleholder hasthe most absolute power 
ofenjoyment,” These remarks were quoted 
with approval by their Lordships of the 
Judicial Committee in the case of Thakur 
Vasonji Morarji v. Chanda Bibi (3). Again 
at page 309 Mr. Mayne remarks: “A woman. 
isin no sense a trustee for those who may 
come after her. She-is not bound to save 
the income. Sheis not bound to invest the 
. principal, If she chooses to invest it, she is 


d. Cas. 781; 37 A. 369 at p. 379; 190, W. N. 
9) rene. Gas 556; IBM. L T31; (1915) M. W 


3; 17 Bom. L. R. 558; W. 
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(B.O). 


RAJ INDRA BAHADUR SINGH Y. MALHOO KHAN. . 


7 
119 I. O. 1928 


not bound to prefér one form of investme?t 
to another as“ being more likely to prote® 
the interests of the reversioners, she 18 
forbidden to commit waste, or te endangel 
the property in her possession, but, short of 
that, she . may spend the income and 
manage the principal as she thinks pro- 
per.” 4 
We are of opinion that the widow, 
Thakurain Jairaj Kuar, was lawfully 
entitled to enter into transactions of this 
nature and that they cannot be questioned 
by the reversioner unless he could show that 
they amounted to a spoliation or destruction 
of the estate, Farfromitwe are satisfied 


that the acts wereforthe benefit of the 


estate. In this view of the matter the 
transactions would also satisfy the test laid 
down in the case of transfers: by Hindu 
widows. In this connection it was also 
contended that the period of four years was 
excessive and unreasonable and that 
evidence showed that the trees were not 
sufficiently mature for being cut. We are of 
opinion that in matters like this the widow 
must be allowed reasonable latitude for the 
exercise of her discretion. The conditions . 
imposed by her upon the plaintiffs as 
reproduced above show that she acted with 
care, The plaintiffs are not allowed to cut & 
tree more than once and any timber remain- 
ing uncut or unremoved within the time 
allowed is to be treatedas the property of 
the estate without refund of any partofthe | 
consideration. We have no evidence 
regarding the extent of the jungle which 
forms the subject of these transactions. The 
evidence as regards the age of the trees.is 
also of the vaguest description, The defend- 
ant relies on the statements of two 
witnesses, D. W. No. 1 and D. W. No. 3, 
Their evidence is worthless, It has not 
been accepted by the Court below. We are 
not prepared torely on it. We, therefore, 
hold thatthe transactions in question are 
valid and binding upon the reversioner. 

It was also contended that the right given 
to the plaintiffs of going into thejungle and 
cutting and removing the trees during the 
period of four years, constitutes a license 
and it must be deemed to have terminated 
with the death of the licensor. It should 
be noted that the alleged license is coupled 
with a transfer of property. Sucha license 
is not revokable under s. 60 of the Easge- 
ments Act and, in our opinion, must subsist, 
while the transfer is in force. In any 
cage the defendant has by his high-banded 
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interference with the plaintiffs’ right suc- 
ceeded in keeping them out òf the jungle 
since November, 1926, for a peried of about 
one year and nine months. The balance -of 
the period which is now left to the plaint- 
iffs is by no means unreasonable and, if 
necessary, we should be prepared to allew 
them that period independent of the terms 
of tne permits for the purpose of enabling 
them to have the fuil benefitof the purchase 
of the timber made by them. We, therefore 
reject this contention. 

Lastly, an objection has been taken to 
the form of the decree passed by the lower 
Court. The lower Court has granted the 
plaintiff No. 1 a decree for possession of 
the jungle landsin suit. As we have said | 
before, in our opinion, the rights acquired 
by the plaintiffs are limited to the cutting 
and removal of trees of certain specified 
classes. They have no right to other 
trees growing in the jungle .or to the 
grass or any other produce thereof; nor 
have they any right to the land except 
in so far as it is necessary to give them 
access to the trees purchased by them for 
the purpose of their cutting and removal. 
We are, therefore, of opinion that the 
decree of the lower Court should be modi- 

_ fied accordingly. 

We allow the appeal only to- this 
extent that we direct that instead of 
the plaintiff No. 1 being given a decree 
for possession of the jungle lanjs he. 
should be given a decree for posses- 
sion of the trees purchased by him. 
He and his workmen and staff will have 
the full right of access to the trees during 

“the ‘unexpired period of the permits for 
the purpose of getting them cut and re- 
moved. As regards costs we direct that 
in the circumstances the defendant should 
bear his own costs and pay half the 
costs of the plsintiff No. 1 in both the 
Oourts, l 


@. H, Appeal allowed in part. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civit Revision No, 189 of 1927, 
` ~ July 6, 1928. 
Present :—Mr. Justice Sulaiman, Acting 
Chief Justice, Mr. Justice Mukerji and - 
Mr. Justice Boys. 
SURAJ NARAIN DUBE-— PLAINTIFE— 
APPLICANT 


' versus 
SUKHU AHEER AND ANOTHER —DEFENDAXTS 
i — OPPOSITE PARTIES. 

Contract Act (IX of 1872), ss. 2 (d), 11, 25 (2)— 
Minor—Advance to minor—Agreement after attaining 
majority to re-pay, validity of—'‘Consideration'—- 
‘Promise to compensate promisee for something 
voluntarily done for promisor’. 

Held, by the Full Bench (Mukerji, J., dissenting).~ 
A bond executed by a person after attaining major- 
ity in consideration ofa sum of money advanced to 
him during his minority is yoid and unenforceable, 
[p> 161, col. 1; p. 166, col. 1.) ` 

Consideration received by a person during his 
minority cannot be good consideration for a fresh 
promise by him after his majority and a promise by 
a person after attainment of majority to re-pay a 
loan ‘incurred during minority cannot be held to be 
a promise to compensate the lender for something 
voluntarily done by him forthe promisor within 
s. 25 2) of the Contract Act. [p-1L0, col. 2; p, 164, 
col, 1. : 

[Case-law discussed. ] : 

Per Mukerji, J.-Such a bond falls within the 
purview cf s. 25 (2) of the Contract Act, is not void 


and should be enforced by Courts of Law. |p. 162, col, 


loivil revision from anorder ofthe M unsif, 
exercising the powers of a Judge of Small 
Cause Oourt, Jaunpur, dated the 15th Au gust, 
1927. . 
- Messrs, A. R. Pandey and S. C. Das, for 
the Applicant. : : se 
-7 JUDGMENT OF THE FULL 
© BENCH, 

- Sulaiman, Aetg. C. J.—The present 
case must be decided on theprovisions ofthe 
Indian Contract Act. Analogies drawn from 
the English Common Law, where the con- 
tract of a minor is only voidable, are wholly 
inappropriate when we have a codified law 
in this country. Since the case of Mohori 
Bibee v. Dharmodas Ghose (1) itis now set- 
tled law that a contract by a minor is not 
only voidable, but is altogether void. But 


not be said to be piohibited by law or 
otherwise unlawful. Nor does any ques- 
tion of public policy ‘arise. Section 23 ig 
jnapplicable.- | - so 

Under s. 11 a minor is not competent to 
contract. He is disqualified from contracta 


(1) 30 C. 539; 30 I. A. 114; 7 O. W. N, 441; 5 Bom, Ly 


TUR, 421; 8 Sar, P, Q. J, 874 (P, O.) 


` 
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ing.. He can, therefore, neither make a valid 
proposal, nor makea valid acceptance as 
defined in s. 2, cls. (a) and (b). He cannot, 
therefore, for the purposes of the Act be 
strictly called a promisor within the mean- 
ing ef cl. (e). Nor can, therefore, anything 
done by the promisee be strictly called a 
consideration at the desire of a promisor as 
contemplated by cl. (d). It may, therefore, 
be urged that an agreement by a minor 
cannot be strictly described as being one for 
“consideration” as defined in the Act. Itis 
not, however, necessary to-decide this point. 

The question before usis whether con- 
sideration received by a person during his 
minority can bea good consideration for 


afresh promise by him after his attaining - 


majority. No doubt under s. 2 a past con- 
sideration may be a goodconsideration, but 
that past consideration must be an exist- 
ing one anda valid one, Section 25 is the 
only section which declares that an agree- 
ment made without consideration is void. 
The whole question is whether such a 
transaction fails within s. 25, sub cl. (2). 

The case of Bindeshrt Prasad v. Sarju 
Singh (2) is distinguishable. There the 
defendant's father was a disqualified pro- 
prietor when he had incurred the first debt, 
The defendant wasa major when he bor- 
řowed Rs. 1,800 and agreed to pay not only 
that amount but also the money borrowed 
by his deceased father. The finding was 
that the creditor would not have advanced 
more money without an undertaking by the 
defendant to pay the whole amount. The 
contract by the father was void but ‘that 
made by the son was not so,and as there 
was fresh consideration for it, it was not 
without consideration. The promise was, 
therefore, held to be enforcible, . 

In the case of Narain Singh v. Chiranji 
Lal (3) it was remarked that if a minor, 
when of full age, takes it upon himself to 
pay a previous debt, there is no reason, 
either in law or equity, why his agreement 
should be deemed to be “unlawful.” Of 
course there is no question of unlawfalness, 
but, one of want of consideration, This 
also wasa caseof a further advance after 
majority. There is no question of ratifica- 
tion in such cases. The case of Gregsonv. 
Udoy Aditya Deb (4) was distinguishable 

(2) 73 Ind. Cas. 458; 21 A.L. J. 446; A. IL R. 1923 
All. 590. 


(3) 79 Ind. Cas. 945; 46 A. 568; 22 A. L, J. 461; A.L 
R. 1924 All. 730; L. R. 5 A. 353 Civ. 

(4) 16T. A. 221: 17 O. 223; 13 Ind, Jur. 410; 5 Sar. P, 
Q. J. 416; 8 Ind, Dec, (x, B.) 686 (P, O.) 
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on the ground that the transaction of a 


disqualified proprietor was voidable, But. 


the language of s. 37 of the Court of Wards 
Act is similar to that of 5. llof the Con-. 
tract Act, and it is difficult to hold that a 
contract by a disqualified proprietor is only 
voidable and not void. Thereal ground 
on which the Privy Council case is dis- 
tinguishable is that although the contract 
had commenced during the period of dis- 
qualification, it had been continued and 
performed after the disqualification hed 
ceased and fresh advances also had been 
made by the creditor. i 

Section 25, sub-cl. (2) applies when there 
ig a promise to compensate wholly or in 
part a person who has already voluntarily 
done something for the promisor. The word 
“compensate” has been used advisedly and 
does not connote the same idea as re- pay- 
ment ofa loan. The word “voluntarily” 
also indicates to my mind that something 
has been done without any promise of com- 
pensation. Itmay or maynot have been done 
out of one’s own accord without apy Te- 
quest of the other person, but there should 
not beany understanding between the par- 
ties that compensation would -be given for 
the act in future. 

Similarly the expression “done something 
for” does not, in my opinion, mean “advance 
money to another person.” Doing some- 
thing for a person is not paying money 
to him. | i 

There is another reason why I think that 
cl. (2) does not apply to such a case. Pay- 
ment of money is covered by cl. (3). If 
it fell under cl. 
previous loan, whether it was contracted 
by a minor, or whether it was barred by 
limitation, or whether it was a parol debt, 
or money advanced on a bond, would be 
equally good. Olause (2) would be wide 
enough to cover all such cases without 


(2), a promise to pay a 


any limitation. Such a result was obvious- . 


ly not contemplated by the Legislature. 
It accordingly made a special provision for 
a time-barred debt and permitted such a 
debt to bea good consideration provided 
the promise is in writing signed by the 
party to be charged therewith or his agent, 
If the previous indebtedness can be a good 
consideration, it is hardly appropriate to 
say that the said consideration has failed. 
In the same section the Legislature 
has used two distinct expressions ‘‘com- 
pensate for something done” and “pay 
aedebt” in two different clauses, They 
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obviously do not. mean the same thing. 
The fact that cl, (3) ‘specially provides 
for time barred debts, suggests to my 
mai thatsuch a debt does not come within 
el, (2 
É may farther bə observed that i in con, 
sideration for the first advance made by 
the creditor, he obtained a promissory note 
‘from the minor. The consideration. was, as- 
held by some of the learned Judges of the 
Madras High Court, completely exhausted. 
There was no longerany subsisting considera- 
tion which would supporta subsequent pro- 
mise to pay after attaining majority. Such a 
fresh promise if no further advance is taken ` 
ia totally without consideration and, there- 
fore, void and unenforcible. 
Mukerji, J.—This is a. <atsionee to the 


Fall Bench and has arisen -under the fol- . 


lowing circumstances: One Suraj Narain 
lent asum of money.on 24th June, 1919, 
to one Sukhu Ahir who was at that ‘date a: 
minor, 
of June, 1923, in consideration of the princi- 
. palsum -lent ‘aad interest which had swelled 
together to the sum of Rs, 76, Sukhu Ahir 
who had by that. time attained majority,. 
and his mother gave a simple money bond’ 
to Suraj Narain. Suraj Narain brought a 
suit in the Court of Small Causes at Jaun-. 
pur. _He was met with the plea that the. 
previous “bond, having been executed by a 
. minor, could not form a valid consideration ` 
for the subsequent bond and the suit must. 
fail. The learned Judge, Small Cause Court ` 
(Munsif with Small Cause Court powers) 
referred to two conflicting rulings of this 
Court’ and following the later ruling dis- 
missed the suit. The plaintiff came up in 
revision tothis Courtand thelearned Judges, 
before whom the-matter came, referred it to 
a larger Bench. 
On the applicant’s behalf,a large num- 
ber of rulings for and against the appellant's 
- contention have been brought to our notice 
and lam :thankful tothe learned Counsel 
for this assistance.rendered to the Oourt. 
This assistance is all the more valuable, 
eee the respondents are. unrepresent-. 
ed. .. < 4 . 
“The learned Counsel for the appellant 
has argued . that the case is covered by. 
s, 25, cf. (2) of the Contract Act and the 
learned Judge of the Oourt below was 


wrong in holding that the contract is with- 


out consideration. 
` Section 25 of the Oontract, Act says that: 
an agreement made without -consideration 


E ka 14 


- 
. 
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Nearly four years later, on 17th, 
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is void but furnishes certain exceptions. 
The one exception is when the considera- 


tion takes the shape of “a promise to com- 
pensase, wholly or iw part, a person who has 


. already voluntarily done something for the 


Promiaor ,.............. ” The question is whe- 
ther itis not the case that Suraj Narain, 
by advancing the sum of Rs. 40 on 24th of 
June, 1918, does not fall within the descrip- 
tion of “a person who has already voluntarily 
done ‘something for the promisor.” I have 
consulted Strouds’ Dictionaryand Wharton's 
Law Lexicon. According to them, the word 

“voluntarily” is used in contradistinction 
from the word “compulsorily” or the ex- 
pression “under compulsion”. It has been 
suggested that where a person does some- 
thing at the request of another, he cannot 
be said to have done that thing voluntarily, 
Let us take an example. A man in going 
out of- the.station; asks a poor neighbour 
of his, to be good enough to look after his 
house ‘which would -lie unoccupied. The 
neighbour as a good neighbour, takes care 
‘of the house and when the occupant comes 
back, he agrees to pay his poor neighbour 
Rs. 20 for services rendered. Oan it be 
said that the poor neighbour did not act, 
as he did, voluntarily? I do not think it 
can be saidthat the act was otherwise than 
voluntary. The poor neighbour could not 
` possibly sue, for ~his’ wages, his-- richer 
neighbour, for there was no contract to com- 
pensate. There may have been an expecta~ 
tion that some bounty would come out of 
the pocket of the richer neighbour, but it 
was a mere expectationand there was no law- 
ful claim. Then it was ‘suggested that the ex- 
pression “has done something” wili not cover 
a caseof paymentofmoney, butthedefinition 
of “consideration” to be found in s. 2, cl. (d) 
of the Contract Act will show that the ex- 
pression of doing something, has been used 
there and must be taken as being wide 
enough to cover & case of payment ‘of 
money. 

Yeta third objection was suggested, and it 
was this, If the consideration, paid, for what 
turned out to be a void contract, on account 
of the minority of Sukhu Ahir, could be 
treated as something done by Suraj N arain, -- 
the case of a debt ‘barred ‘by ‘limitation 
would be covered by cl. (2) of’ s, 25 and 
cl. (3) of the samé section would be a super- 
fluity. Ido not think that this “suggestion 
is really weighty. When there is a good 
contract, enforceable in law, the consideras 
tion paid is, to use an unscientific but oxy 
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pressive word, counterbalanced by the con- 
sideration passing from the other party. 
Once there is a perfected contract, that 
contract alone can be enforced and it is not 
a case where a consideration has failed. 
The case where a consideration has failed 
would be covered by the second clause, but 


`- not a dase where the contract was good, 


“It was, therefore, necessarv to provide, 
separately, for the case of a debt which was 
quite good but was not enforced within 
time by the creditor, Suraj Narain,in giv- 
ing Rs. 40 to Sukhu got nothing in return. 
The payment was, therefore, ‘something 
done,’ but for, practically, no considera- 
tion. - 

I do not at all propose either to enterinto 
a discussion of the English Lew or into 
adiscuseion of the case decided in the 
several Indian Courts, 
is not the same as the law in India and 
many of the Indian cases donot consider 
s. 25, cl, (2) at. all. In Chhunna Mal Ram 
Nath v. Moolchand Ram Bhagat (5) thePrivy 
Council disapproved reading asection of the 
Indian Oontract Actin the light of English 
Law, and they made similar observations 
‘in Ramanandi Kuer v. Kalawati Kuer (6), 


Under English Law (Infants Relief Act, 


1874, s. 2) the contract by a major, in the 
circumstances of the present case, would 


not be void like a contract by a minor,- 


- but no aetion is allowed to be maintained 
to enforce the contiact. Such a suit would 
not be maintainable even where a partof 
the consideration is fresh, and the balance 
consists of money lent during the defend- 
ants' minority. This Court, however, held in 
Bindeshri Prasad v. Sarju Singh (2). that 
such a contract would be-good and en- 
‘forceable in India. Some Lahore cases 
considered s. 25; cl. (2) and held that 
it: did apply. In some others, in the 
game Court, it was held . that it did not 
apply. In the Madras High Oourt it was 
said that the consideration originally paid 
under the void contract had, as it were, 
spent itself and could not support the 
subsequent contract; but, with respect, it 
is becausethe earlier contract has been 


(5) 108 Ind. Cas. 678; 268 A. L. J. 603; A. I. R. 1928 
P.O. 99350. W. N. 466; 47 ©. L. J. 503; 29 P. L. R, 
353; 32 O. W. N. 738; 30 Bom, L.. R. 837; 55 M. L. J. l; 
98 L. W. 231 (P.O). ; 
` (6) 107 Ind. Cas. 14; 26 A. L. J. 385 at p. 387; A. I. 
R. 1928 P. 0.2; 50 W. N. 96; I.L, T. 40 Pat, 19; 30 
Pop a e da bij a 

T.97; : W. N. ; » WEN, 262; 7 Pat, 
hit; RTh W, 782 (Pi O) ) ; 
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found to be void that the second contract 
has been allowed bys. 25, el. (2) to be valid. ` 
In my opinion it is notthe province of a 
Judge to'consider abstract principles of 
law and to find what that law should be, 
where the law is laid down in plain langu- 
age and as the only guide. Reading 
s. 25, cl. (2)asitstands and giving every 
word its natural meaning and comparing 
the language with the language of the de- 
finition of “consideration” to be found in 
s. 2,cl.(d)of the Act, I am perfectly 
satisfied that the case of Suraj Narain is - 
approved of by the Contract Act. 

I would, therefore, hold that the 
bond is not void for want of considera- 
tion and should be enforced in a Court of 
Law, — 7 

Boys, J.—This reference to a Full 
Bench concerns the validity of an alleged 
contract entered into by an adult nominally 
replacing butin effect confirming’ an un- 
enforceableagreement into which he had 
entered when stilla minor. 

The facts are that on June 24th, 1919, 
Sukhu, the defendant, . who was then a 
minor, executeda simple bond for Rs, 4y 
2 per cent. per 
mensem in favour of the plaintiff, Suraj 
Narain, the alleged necessity for the . 
borrowing being the payment of land 
revenue. > ` i j 
- On June 17th, 1923, by which date he 
had become of age, Sukhu and his mother, 
Musammat Bilasi executed a simple bond 
for Rs. 76 which recited and represented 
the Rs. 40 which had jbeen taken on 
the previous bond and Rs. 36 interest 
thereon, A P3 

Suit No. 145 of 1927 was filed by the 
lender in a Court of a Judge of Small 
Causes. The learned Judge of that Court, 
holding that there were two conflicting 
authorities, Narain Singh v. Chiranji Lal 
(8) and Bindeshari Bux Singh v. Chandika 
Prasad (7) and that he was bound to 
follow the later decision, dismissed the suit. 
In view of the apparent conflict between 


-thesetwo decisions the plaintiff's applica. 


tion tothis Court in revision has been re, 
ferred to this Full Bench. | 

Let us first consider by itself the earlier 
agreement, that of June 24th, 1919. It 
would seem superfluous to note the import- . 
ance of keeping in “mind of which agree- 
ment we are speaking, butin some of the 

(7) 100 Ind. Cas, 748; 49 A, 137; 25 A. L. J, 132; A, 
TR, 1927 All, 242, 
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cases ibis the failure to do so , which has 
led, Isaysowith all respect, to error. 
Particularly in referance to s. 25 (2) we 
shall find that part concerns the earlier 
stage and part concerns the later stage of 
the transactions,- while the opening 
words of the section concern the later stage 
only. < 

The first agreement was entered intc 
while Sukhu was yeta minor and was mani- 
festly, and the contrary is not. contended, 
an unenforceable agreement and, therefore, 
void [s 2 (g)], Sukhu being not competent 
to make a contract, 

It may be emphasized here (for ‘the 
distinction, as will appear later, is of import- 
ance) that this agreement was not enforce- 
able because the minor was not competent 
to contract and not because no considera- 
tion passed- from him. “Competency to 
contract’ and ‘‘consideration” are two.dis- 
tinct elements of a contract, and an agree- 
mont may fail to amount to acontract owing 
to the absence of either or both of them, 
The omission to bear in mind this dis- 
tinction. has also, I think, led toin- 
accuracy, i 

In this first agreement there was no 
“competency to contract’ but there was 
“consideration”. ‘Fhe minor made . a pro- 
miseand gave a bond and a promise 
amounts to consideration [cf. s.2 (d)] 
though the promise may for some reason be 
unenforceable. ‘Oonsideration” and “con- 
tractual capacity” being co ordinate con- 
stituents of a contract, the latter element 
should not be imported into the definition 
of the former([cf. Indran Ramaswami Pandia 
Thalavar v. Anthappa Chettiar (8)|. The 
lender would of course have not advanced 
the money without the promise and the 
bond. Ia the first agreement, then, there 


was ‘consideration’ on both sides offered 


and accepted. . 

The first agreement being void, it could 
not be, and itis not contended that it was 
or could be the subject of ratification, 
In fact the word “ratification” does not 
even appearin the Oontract Act in this 
connection. What is contended is, .that 
there wasa new and independent fresh 
agceement which is enforceable. The 
second agreement we must now consider, 


Admittedly there was no -competency to 
tontract, and the answer will be found to 
mn on the question whether the other 


10 M, L. J, 422, 
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pretation of ss.2 (d)and 25, second excep- 

tion. . 

In cases, exactly or nearly similar in their 

facts, in which the later agreement has been 

enforced asamounting to a contract,it is 

first to be noted as remarkable that the 

reasoning has advanced from two diamet- 

rically opposed standpoints. On the 

onè hand, it has been. held, relying ons. 2 

(d), that the agreement was supported by 

consideration, the past service or advance, ` 
moving from the promisee and that the 

agreement was, therefore, binding on the 

promisor: cf. Sindha Shri Ganpatsingji v. 
Abraham (9) and Narain Singh v. Chiranji 

Lal (3). 

On the other hand, ithas been held. that 
the agreement was without consideration 
moving from the promisee and, relying: on 
the second exception to s. 25, the agree- 
‘ment wes held binding on the promisor: cf. 
Karm Chand v. Basant Kaur (10) and Ram 
Rattan v. Basant Rai (11). - 

But in some cases where it was held - 
that there was no consideration móving 
from the promisese the Court didnot apply 
s, 25 (2) and held the agreement not bind- 
ing as ta the prior advance or service: cf, 
Indran Ramaswami Pandia Thalavar v. 
Anthappa Chettiar (8), Narendra Lal Khan 
v. Hrishikesh Mukerjee (12) and Bindeshari 
Bux Singh v. Chandika Prasad (7). 

The first question, then, fer determina. - 
tion is, whether in the case of this second 
agreement in suit there was or was 
not consideration moving from the :pro-. 


- misee, the plaintiff. I do not think that 


there was, . 

In Sindha Shri Ganpatsingji v. Abraham 
(9).and Narain Singh v. Chiranji Lal (3): 
it was suggested that the consideration 
moving from the promisee was past service 
or past loan and reliance was placedon s. 2 
(d), but, in my opinion, s. 2 (a) has no ap- 
plication to the facts. ` l 

In both cases the facts found or assumed 
on which the judgments proceeded may be 
stated as follows:— 

A asked for something from B. 

There was animpliedor express promise 
by A to pay. 

(In the first case 


(9) 20 B. 755; 10 Ind. Dee. (xt. 8.) 1074. 
W ll Ind. Cas. 321; 31 P.R. 1911; 192 P, ŁR, - 
19 


1; 236 P. W. N. 1 


it was found that 


911. i 
ey 64 Ind. Cas. 191; 2 Lah. 263; 3 Lah, L. J, 568, 


12) 460 Ind, Oes. 765, - 
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. neither party considered the service as in- 


' tended to be gratuitous, and in the second 


thers could be no suggestion -that the 
- advance was made as a gift). ; 

_B did what he was asked to do. 
i. e. ‘consideration passed on both sides 
. and there would have been a contract on 
which B could have sued but for A's want 
of competency to contract. The considera- 
tions were exhausted: [cf. Indran Rama- 
swami Pandia ‘Thalavar v. Anthappa 
_ Chettiar ($)Jand the latter promise was 
actually without consideration. (We are 
` limiting our consideration, of course, to 
services rendered or advances made during 
minority. To services or advances after 


majority other considerations would. 
apply). | - 
_, To the facis as above set out s., 3 (d) 


had in terms no application. It-applies, so 
far as. we are here concerned with it, to- 
a case where “atthe desire” of A. but with- 
oulany promise made by A, 'B “bas done” 
something for A and later A. makes a. 
and then the service is 
‘declared to be consideration for the pro- 
mise. i i 

.We shall see later that a corollary to this 
is to be found ins 25 (2) which deals with 
the case where something has been done, . 
siso without a promise by A but, further, 
Without any request by A, not at his 
desire, a case which has to be specially. 
provided for owing to the factof the 
absence of any request taking the case out 
of 8.2 (d) and so taking the- service out of 
the definition of consideration, : : 

Section 2 (d) does not state-a case where, 
At the desire of A and upon a promise by 
A, B has done something and later A 
makes afresh promise. Where such are 
,the facts between the parties there may 
-or may not be questions as to ratification, 
acknowledgment, novation, ete., -in the 
particular circumstances, but we are 
concerned at present only with s. 2 (d) 
| and s. 2 (d) is not concerned with a case 
where there was an earlier promise at tha 
time Bdid something for A and then an 
additional later promise. 
"I am of opinion, therefore, that where an 
. advance was made during minority upon 
a promise to pay, the advance so made 
cannot by virtueof s. 2 (d)be held to be 
consideration for a. subsequent Promise 
made after majority, ` ` 

The original advance was, then, no 
ponsideration for the segond argreement, 
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The defendant was given by the second 
agreement an extended period within 
which to pay, but. manifestly the grant of 
that extension could not amount to con- 
sideration when there wes no liability 
under. the first agreement to pay at all. 

There was in this case no further ad- 
vance and no further service after the 
defendant attained majority [as there was 
in the cases -Sindha Shri Ganpatsingji v. 
Abhram (9), Kundan Bibi v. Sree Narayan 
(13), Narendra Lalkhan v. Hrishikesh 
Mukherjee (12) (overruling the last case); 
and BindeshariBux Singh v. Chandika Prasad 
(7), so it would be inappropriate to discuss 
in this case whether such further thing 
done would or would not constitute con- 
sideration for the whole of a promise in» 
cluding the prior advance or service render- 
ed, but I should be prepared as at 
present advised, to answer the question in 
the negative, 

The second agreement being without 

consideration it is void (e. 25) unless it 
comes within one of the exceptions to that 
section. It is suggested, and it has some- 
times been held, that the case comes with- 
in Exception (2). 
- Was there a promise by the defendant, 
to compensate the plaintiff for something 
which he had- voluntarily done for ihe de. 
fendant ? 

It is suggested that the promise to re. pay 
contained in the second bond was a pro~ 
mise by the defendant to compensate the 
plaintiff for what he had already volun- 
tarily done, i.e, lent him money. `I think 
the contention cannot be supported, 


Before discussing authorities the very 
wording of the exception itself suggests 
to me its inapplicability to such cases ag 
the present,” Too narrow an interpretation 
must, ef course, not be put on words in- 
tended to cover a class.of cases differing in 
their detailed circumstances, But the word 
“compensate” js wholly inappropriate to 
a promise to “re-pay money lent,” and the 
words “voluntarily done” are wholly inap- 
propriate to the case of a lender making 
a loanon a promise of re-payment, Nor 
is the use of the word “voluntarily” to 
be explained asin antithesis to the word 
“compellable” ‘in the next sentence, The 
apparent antithesis is deceptive, for the 
word “voluntarily” applies to the act of 
the promisee and the word “compellable” 


© (18) 11 O. W.N, 185, 
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applies to the promisor. The wording of 
this part of the exception itself suggests 
to me thatthe condition is applicable only 
where the person to be compensated did 
something for the other person entirely 
of his own accord without any request, 
aud that it applies to the type of case 
where, e.g. Asees B's boat has got a 
drift from its moorings and, without any 
suggestion on the part of B, takes . steps 
to recover the boat, and B, appreciating 
the service that has been rendered, pro- 
mises to compensate. J am in entire accord 


in this respect, with what was said in Sindha ` 


Shri Ganpatsingji v. Abraham (9): “The 
section (s. 25) appears to cover cases where 


` a person without the knowledge of the ` 


promisor or otherwise than -at his request 


does the latter some serviceand.the pro- 


misor undertakes to recompense him for 
it.” That is the natural meaning of the 
language. 4 
So read 
lary to s. 2 (d). 
for B without any promise made by B at 
the time. If A did the thing at B's desire 
and B subsequently made A a promise, the 
thing done by A is by virtue of s. 2 (d) 
“ consideration which renders B's promise 
binding. But if A did the thing without 
any expression of desire by 8, then, although 
B might make a subsequent promise, the 
case would not for want ofthe request by 
B,.come within s. 2 (d); and the thing 
done would not constitute. consideration 
for the promise, To prevent such a pro- 
mise not being binding s. 25 (2) has been, 
inserted as an’ exception to the rule with 
which -s. 25 opens. - p > 
- Again, if the word “voluntarily” did. not 
exclude cases where the thing was. done 
at the request of the person subsequently 
making the promisor, the clause would as 
to those cases be outof place, for by s.2 
(d) the thing done would be “consideration” 
for the promise and the case would not come 
within the opening words of s. 25 and there 
would be no need to make an exception in 
regard to it. ais 
In passing it may be noted that the term 
“agreement” used in s, 25 is hardly appro- 
priate to the facts mentioned in the second 
exception, on any view of the , scope of 
the word “voluntarily.” 
To consider now the judieial authorities 
bearing on s. 25 (2). 
In Karm Chand v. Basint Kaur 10) it 
was said, “As, at the time when thee thing 


we find 6, 25 (2) a ‘natural corol- 
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was done, the minor was unable to contract, 
the person who did it for the minor muat, © 
in law, be taken to have done it voluntarily”. 
(page 330*, col. 2). This would suggest that: 
“voluntarily” is equivalent to “for a person. 
incompetent. to contract.” I have already 
referred to the distinction between “absence 
of consideration” and “‘absence of com-: 
patency to contract,” 
word “voluntarily” is quite inappropriate - 


to acase where consideration moved from 


the promisor. 3 . 
Then it was said: “Section25of the Act was -` 


intended to give effect to agreements which 


-would otherwise be void as being without: 
‘consideration; an infant’s agreement is 


such, and, in our opinion, the provisions. 
of the section, which are wide in terma,» 
apply no less to such an agreement than 
to a contract by a major to pay for past: 
services” (page 330*, col 2). It is of course 


clear that s. 25 was inténded to give effect 


to some (not all) agreements which would 
otherwise be void as being without con-, 
sideration; but apart from this obvious 
limitation, I would, with all respect, point 
out that here there seems some confusion... 
The agreement in this case which the 
opening words of s. 25 declare to be void | 
is not-the infant’s agreement, the first one. 
but the sscond, the major's agreement, 

One of the cases relied upon was Kundan 
Bibi v. Sree Narayan (139); which has ‘since. 
been overruled -in Narendra Lalkhan v.: 
Hrishikesh Mukherjee (12). 6: 

The nextcase, Ram Rattan v. Basint.Rat ` 
(11), practically did: no more than follow 
Karm Chand v. Basant Kaur (10) and. 
Kundan Bibi.v. Sree Narayan (19). which 
latter, asi have noted, was relied on.in Karm ` 
Chand's case (10) and has been overruled. . 

On the other hand, I find. support for 
my own view in the three following cases. 
Tò Indran Ramaswamt Pandia Thalavar | 
v. Anthappa Chettiar (8) . I have ‘already 
referred in another connection. The full text. 
isnotavailableto me at the moment, but the. 
facts appear to have been similar to the’ 
present cas and s. 25 (2) was not applied. 

To Narendra Lalkhan v. Hrishikesh 
Mukherjee (12) I have also referred as over-, 
ruling Kundan Bibi v. Sree Narayan (18). 
In both’ cases there was also a further 
advance. It was, however, said in Narendra’s 
case (12): o : al 
25 does not include the renewal 
of an infant's promise apparently because _ 
_ *Pages of 11 In , Das [Ed] 


and noted that the. . 


fee: 
an infant's profnise does not give rise to an 
imperfect obligation, but is ab initio void 


(page 773*, col.2) and again, in consider-- 


ing the enforceablility of the promise to 
Te pay the advance made during minority, 
~ “An ggreement by a minor is void, not 
voidable,.and as such it does not admit 
of ratification. It would, I think, be in- 
consistent with the general tenor and policy 
` of the Contract Act to hold that though 
the agreements were void when they were 
made and cannot be ratified by the pro- 
-misor on attaining majority, nevertheless 
the same result can be achieved by the pro- 


misor taking a trifling loan from the pro- `` 


_misee and promising to pay off that sum 
‘and the old irrecoverable debts” (page 774*, 
col. 1), i . 
. -A decree was only given for the pay- 
. ment of the new advance, i 
`: Bindeshari Bux Singhv. Chandika Prasad 
.(7) was another case in which there was also 
a further advance and a decree was only 
given for the amount of the further advance. 

- For the reasons that I have given I hold 
| that neither s.2 (d) nors. 25 (2) is of any 
help to the plaintiff-creditor. 

I am not overlooking that, if there wes 
in fact no desire expreseed at thetime and 
no promise made at the time the money 
was advanced or the service rendered dur- 
ing the minority but only a promise after 
attaining majority, the case might come 
literally within s. 25 (2)=but obviously 
such a case would be rare [ef., the remarks 
in Sindha Shri Ganpatsingji v. Abraham 
(9)]. The present is not such a case and 
I have not to consider it, ii 

I would add that where the Legislature 
has declared an infant incompetent 10 
contract, has declared his agreements void; 
and has pointedly refrained from declaring 
them to be merely voidable contracts, and 
from giving him any power ofratification, 
it ‘would take very cogent reasons to 
compel me, were I in doubt, which Iam 
not, to admit a creditor by a back door 
where the Legislature had. closed the front. 
That is, however, only a question of ex- 
pediency and public . policy. I am of 
opinion that the law also forbidsit. 

;, On the broad principle of expediency it 
is urged, “Why should an adult be unable, 
having reached maturity,to make a bind- 
ing promise to pay money hehad actually 
received ?” To my mind there is every 
reason. A lender would beable to advance 

*Pages of£46 Ind Cas—[2d.] 2 
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money toan inexperienced boy, knowing 
that, as soon ås the boy became of age, 
he, the lender, could use as a lever to 
extract a fresh promise the argument that 
it. was a debtof honour and shame him 
into making a fresh promise. to discharge 
an obligation which he had incurred ata 
time when, ex hypothesi he was not capable 
of judging for himself. 

I would dismiss the application. 

By the 'Court.—The order of the Court 
in accordance with the opinion of the 
majority is that this application be dismiss- 
ed with costs, j 
AUN. AL Application dismissed. 


OUDH CHIEF COURT. 
Szoonp O1vin APPEAL No. 93 or 1928, 
_ July 27; 1928. 

Present:—Mt. Justice Srivastava. 
Thakur JANG BAHADUR SINGH— 
DEFENDANT— APPELLANT 
versus 
Lala KANAHIA LAL AND 0THERg— 
—PLAINTIFFS—RERPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100— 
Second appeal—Finding of fact—Finding based upon 
misapprehension of law—Interference, 

Where the best part of the reasons upon which 
the finding of fact of the lower Court is based pro- 
ceeds upon a gross misapprehension of the law 


-and if that misapprehension be corrected the find- 


ing disappears, it is no finding at all. [p. 168, col. 1.] 
- William Robins v. National Trust Co., Ltd. (1), 
referred to, 


Appeal against a decree of the Sub- 
Judge, Sitapur, dated the 23rd December, 
1927, reversing that of the Additional 
Münsif, Sitapur, dated the 23rd February, 
1927. 

Mr. K. P. Misra, for the Appellant. 

Mr. A..P. Sen, for the Respondents, 

JUDGMENT.—The plaintiffs-respond- 
ents sued Thakur Auseri Singh defend- 
ant forthe recovery of possession of one 
jack-fruit tree and for Rs.15 on account 
of the value ofthe crop of that tree for 


(the three years preceding the suit. Thakur 


Auseri Singh is now dead and is represent- 
ed by his sop, Thakur Jang Bahadur 
Singh. The plaintiffs’ case was tbat they 
were the owners of a 6-annas share in 
village Pakaria Dhapupur and that the 
defendant was the owner of the remaining 
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annassharein that village; that the village 
was first partitioned in the year1s73 and 
two mahals were formed of. 8-annas each 
and that subsequently in the year 1880 
one of these two mahals was sub divided 
into two mahals, oneof -annas and the 
other of 2-annas. The plaintiffs alleged 
that they were the owners of the 6 annas 
mahal formed in the partition of 1880, that 
the plot ofland on which the tree stood 
had been allotted to the aforesaid 6-annas 
Share at the partition and that they and 
their predecessor had been in possession 
ofit until they were dispossessed by the 
defendant about three years ago. The 
defendant denied the allegations of the 
plaintifis and claimed that the land on 
which the tree stood belonged to him and 
had for a long time been in his posses- 
sion. He also claimed tohave acquired 
title tothe tree in dispute by adverse 
possession, 

The learned Additional Munsif, who tried 
the case, recorded a finding whieh pur- 
ports to be to the effect that the plaintifis 
are theowners of the tree in suit. He 
also held that in view of his finding men- 
tioned above no question of adverse posses- 
sion arose. Inthe end he decided that 
the plaintiffs were entitled to no relief 
and dismissed the suit. The plaintiffs 

. appealed tothe Court of the Subordinate 
Judge of Sitapur, who accepted the appeal 
and decreed the plaintiffs’ claim for posses- 
sion of the treeand for Rs. 10 as damages. 
The defendant has come here in second 
appeal. 

The learned Counsel for both parties are 
agreed before me that the tree in dispute 
is situated on abadi plot No. 123 gosha 
No, 1. The Commissioner, who was appoint- 
ed by the trial Court and made measure- 

_ ments at the spot, came to this conclu- 

sion. Both the lower Courts have found 
accordingly and this finding is not dis- 
puted now. The main 
requires determination. is regarding the 
ownership of this plot. As the question 
is obviously one of fact andthe finding 


is challenged in second appeal I repro- 


duce below the entire finding of ihe 
learned Subordinate Judge on this point:— 

“The learned Additional Munsif has 
found onthe first issue that the plaintiff 
ig the owaer of the tree in. suit and this 
finding has remained unchallenged as 
no cross-objection impugning the pro- 
priety of this finding has been filed. Hencs 
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the finding remains intact. I myself am 
of opinion that the finding is quite correct. 
The Oommissioner’s report goes to show 
beyond any shadow of doubt that the tree 
in question stands on gosha No. L°ofthe 
plot No, 123 belonging to the plaintiff, 
There is also other evidence on the record 
to show that the tree in suit belongs to 
the plaintiff. Hence I hold that the finding 
of the learned Additional Munsif on issue 
No. lis quite correct and it hasremained 
unchallenged and intact.” 

“Analysis of the above finding would 
show that the learned Subordinate Judge 
has based iton four grounds: (1) that 
the’ Additional Munsif had found on the 
first issue that the plaintifis were the 
owners cf the tree in suit; (2) that this 
finding of the Additional Munsif was un- 
challenged as no cross-objection had been 
filed against it; (3) that the Commissioner's 
report shows that gosha No. 1 of plot 
No. 123- belonged to the plaintiffs and (4) 
that there was other evidence on the record 
showing thet the tree belonged to the. 
plaintiffs. 

The determination of the question regard- 
ing ownership ofthe ploton which the 
tree stands depends upon an examina- 
tion of a massof documents relating to the 
partition which took place in 1880. The 


earned Additional Munsif made a care- 


ful examitation of the documents and the ~ 
whole tenor of his finding on issue No. L 
is to the effect that the plot in question 
had been allotted to the share of the 
defendant. I have no doubt that at the 
ead of his finding when he wrote the sen- 
tence, “I, therefore, hold that the plaintiff , 
is theowner of the tree in suit” heby a 
mere slip of pen wrote the word ‘plaintiff 
when he really intended to write the word 
‘defendant’. Mr. Sen, the learned Counsel 
for the plaintiffs-respondents, has very 
frankly conceded this. So the first ground 
on which thelearned Subordinate Judge 
bases his finding fails. Ne 

Next a3 regards his remark about the 
finding having remiined unchallengad as 
no cross-objection had been filed against 
it, itis obvious that the remark is based 
upon an entire misconception of the law 
upon thssuabject. Tas learaad Additional 
Muosif had dismissed the plaintiffs’ suit in 
its entirety, Under O. XLI, r.22 of the 
Code of Civil Prozadura the raspondent 
could file cro33-objections in respect of 


‘mattera which ba could question by way 
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of appéal, In this case the decree being 
entirely infavour of the defendant there 
was no occasion for him to ileany cross: 
objections. . The second ground also fails. 
he learned Subordinate Judge is also 
wrong in saying that according to the 
Commissioner's, report gosha No. 1 of plot 
No. 123 belongs to the plaintiffs, The 
Commissioner does not say any such 
thing inhis report. The learned Counsel 
- for the plaintifis-respondents admits that 
“he cannot support these remarks of the 
. lower Appellate Court. - i 
There remaine ‘the fourth ground. men- 
tioned above where the learned Subordinate 


Judge speaks‘ of other eyidėnce regarding . 


the plaintiffs’ ownership on the tree in suit. 
As [have said before, the determination 
of this question depends upon an exami- 
nation of a mass of documentary evidence, 
The learned Subordinate Judge, it seems 


to me, did not consider it necessary to- 


make any close examination of the evidence 
“orto make any reference to itin his judg- 
ment because he was under the impression 
that the trial Court and the Commissioner 
.- had found in favour of the plaintiffs’ title. 
` It is impossible for me to say what opinion 
the learned Subordinate Judge would have 
formed about the evidence ina. case his 
attention had been drawn to the fact that 
the Additional Munsif had really found in 
favour ofthe defendant and. that the Com- 
missioner had expressed no opinion in 
. favour of the plaintiffs’ title. In my 
: opinion the learned Subordinate Judge has 
. entirely misdirected ‘himself as -to the 
. true situation in the case and: procéeded 
- upon a misreading of the finding of-the 
trial Court and upon a gross misapprehen- 
` sion of law regarding the filing of cross- 
objections. If we cut out the first three 
grounds from his finding the result of it 
is that the best part of the reasons on 
which he bases his decision ‘would dis- 
‘appear. The present case seems to be 


.  govered by the principle of the rule en- 
. unciated by Viscount Dunedin in the case of 


‘William Robins v. National Trust Co. Ltd. 
(1) where his Lordship remarked: “If it 
can be shown that the finding of one of the 
-Courts is so based on an erroneous. proposi- 
tion of lawthat if that proposition be cor- 
rected the finding disappears, then in that 
case it is no finding atall.” - 

I, therefore, find myself unable to accept 


(1) 101 Ind. Cas, 903; 40. W. N. 463; A. LR.1 
P. ©, 66 (P.O) . ii 
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this finding of the lower Appellate Court. 
I set it aside and remand the case to the 
learned Subordinate Judge .for a fresh 
finding on the first issue, The finding 
should be returned to this Court within 
Ten days from the date of the 
finding will be allowed to the parties for’ 
filing objections. 


G. H, Case remanded. 


LAHORE HIGH COURT. 
First Civin APPEAL No. 2130 oF 1923. 
at May 16, 1928. 
Present :—Mr, Justice Broadway 
aod Mr. Justice Agha Haidar, 


: BARWAN SINGH 4ND OTHERS —PLaINTIFFS 


— APFELLANTS 
versus 
_LAL SINGH AND oTrmass—DaFENDANTS 
© RESPONDENTS. 
Custom—Alienation—Ancestral or self-acguired 
property—Land granted originally to father—Pro- 
prietary rights acquired by son—Property, nature 


of. 
When a land was granted by Government to a 
person on lease and he died without fulfilling the con- , 


-ditions for acquiring proprietary rights and the 


proprietary rights were subsequently acquired by 
his son in whose name the lease was renewed : 

Held, that theland must be regarded as the self- 
acquired property of the son. < : 

Sewa Singh v. Bholi (1), Lal v. Gauhar (2) and 
Harji v. Chanan Mal (3), referred to. 

First appeal from a decree of the Senior 


‘Subordinate Judge, Gujranwala, dated the 


39th July, 1923. ` 
Diwan Badri Nath, for the Appellants. 
Dr. Nand Lal and Mr. Jagan Nath Bhan- 
dari, for the Respondents, 3 y 
JUDGMENT. | 
Broadway, d.—The plaintiffs in the 
case giving rise to this appeal are four sons 
of one Maghar Singh., They sued Maghar 


, Singh and two other sons of his, as well as 


Lal Singh, Gurdial Singh and Harpal 
Singh for a declaration that an alienation 


‘effected by Meghar Singh in favour of Lal 


Singh, Gurdial Singh and Harpal Singh of, 
certain landssituate in Mauza Rakh Pindi 


-Jalol in the Gujranwala District would not 
affect theirreversionary rights. The alienees | 


contested the suit on various grounds in- 


` cluding the défence that the lands in suit 


were not ancestral qua the plaintiffs, who, ` 
therefore, had no right to challenge’ the 
alienation made by their father. Various 
issues were settled, the first one being {is 


NJAGA. MH 
the land in suit ancestral of Maghar Singh?” 


The trial Court after a consideration of the + 


avidence on the record held that the land 


in suit was not ancestral and dismissed the © 
suit. The plaintiffs have come. up to this’ 


Court on appeal and on their behalf we 
have heard Mr. Badri Nath. |, 5 l 
Now, it appears that'the land in question 
was originally granted by the Government 
to one ‘Sardar Kala Singh father of Maghar 
Singhon the Ist April, 186, The grant 
was a lease of the said lands for a period of 
ten years, Kala Singh having to fulfil cer- 
tain conditions before he could ask for any 
proprietary rights. He died-without having 
fulfilled the necessary conditions and in 1898 


the lease was renewed by the Government, 


in favour of Maghar Singh for another 
period of ten years with the same conditions 
attached. The lease was again renewed for 
five yearson the 15th of November, 1927, 
and on the 2ist of November, 1913, Maghar 
Singh, having fulfilled the necessary con- 
ditions, acquired proprietary rights in the 
land. The sale was effected on the 10th of 
April, 1916. 


Tomy mind it is perfectly clear that ` 


Maghar Singh was the first proprietor of the 
land in-:question and that it was’ self ac- 
quired property in his hands and cannot 
inany way be regarded as’ ancestral qua 
. the four plaintiffs, A similar question was 
before the Chief: Court in 1916 in Sewa 
Singh v. Bholi (1) where it was held that 


the widow of the deceased husband having = 


acquired proprietary rights became the pro- 
prietor and the land was self-acquired in 
her hands. Again in Lal v. Gauhar (2) it 
was held bya Division Bench of the Chief 


Court that in similar: circumstances the. 


parson who acquired the proprietary rights 
became the proprietor and the land must be 
regarded.as his self-acquired property. Io 
Harji v. Chanan Mal (3) the situation was 
- similar with the same result, : 
In my judgment there can be no doubt 
that the land was the self-acquired property 
of Maghar Singh and that it cannot %be re- 
garded as ancestral qua the plaintiffs. On 
this finding the plaintiffs’ suit has been 
rightly dismissed’and I would, ‘therefore, 
dismiss the apneal with costs. . 
Agha Haidar, J.—I entirely agree. 
E. L. - - Appeal dismissed. 
(1) 36 Ind. Cas. 
1917. ` . i 
(2) 44 Ind. Oas. 129; 5 P. R. 1918. 
--(3) 63 Ind. Cas. 908; 2 Lah. 195. ` 
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Se Ka 7. Sai 
' OUDH CHIEF COURT, 
“SECOND Civit Arrear No. 264 or 1927, 
f l February 22, 1928. 
Present:—Mr. Justice Hasan and 
: Mr. Justice Raza. =e 
DURGA PRASAD AND OTABRS— , 
|. DBFBNDANIS—APPELLANTS 
f f versus. . 
Raja-i-Rajgan, Maharaja JAGAT JIT 
SINGH BAHADUR-—PLAINTIFE 
— RESPONDENT. : 
Res judizata—Res judicata on general principles— 


_ Settlement Court decree—-Construction—Decree on ad- 


mission—Conclusiveness of question of interpretation— 
Estoppel by record, scope of. > i 

Where the question of interpretation ofa Settle- 
ment Court decree was directly and substantially 
raised in a'previous litigation between the parties 


and both parties interpreted the decree as conferring . - 


heritable but not transferable rights and 
was passed on the basis of the adnan : papers 

Held, that though s, 11, Civil Procedure Code, was 
not directly applicable to the case, the previous 
decree was conclusive onthe question of interpreta- 
pon of the decree on general principles, [p, 171, col, 
George Henry Hook v. Administrator-Gen 
Bengal (2) and Rama Chandra Rao v. Rama A 
Rao (3), referred to, : 

A made agift of herrights under a settlement 
decree to her daughter's sons who were her heirs. 
In a suit by the talugqdar for cancellation of the 
gift, the defendants admitted that.A’s rights under 
the decree were not transferable and a decree 
cancelling the gift was made. A died and the 
donegs’ representatives contended in a subsequent 
suit by the taluqdar that „A's rights were transfer- 


able: : 
. Held, (i) that the matter of the interpretation ‘of 


the decree was res judicata ; [p. 171, col. 1.] 

(2) that the finality of the decree was effective in 
respect o2 all the rights of the defendants. in so far 
as the power of alienation was concerned irrespective 
of the fact whether they professed to hold by virtue 
of the deed of gift or whether the right to hold 
devolved on them by inheritance. {p 171, col. 2.] ` 

Estopp2l by record operates as an estoppel to the 
whole rigat and not to a fragment of it which might 
be given effect to or repelled by the decree of the 
Court, [bid] : 

Second appeal against a decree of the First 
Subordinate Judge, Kheri, dated the 10th 
May, 1827 , reversing that of the Additional ` 
Munsif, Kheri, dated the 22nd December, 
1926, | a 

Mr. Radha Krishna for Mr. A. P. Sen 
and Mr. S. O. Das, for'the Appellants.. 

Mr, Ali Zaheer, for the Respondent. 


JUDGMENT.—This is the defendants’ 
appeal frem the decree of the Subordinate 
Judge of Kheri, dated: the 10th of May, 1927, 
reversing the decree of the Munsif of the 
same place, dated the - 27nd of December, 
1926. - i 
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The facts are as followa:— 
. Of the lith of August, 1871, a decree in 
‘respect of the plots new in suit together 
with other immoveable property was passed 
' by the Settlement Court of the District of 
‘Khefiin favour of one Dhondhe Pande as 
- against the talugder of the village Kunyan 
situate in the District of Kheri. The 
‘talugdart rights have now admittedly 
devolved upon the plaintiff-respondent, the 


. Maharaja of Kapurthala. The-interpreta- 


tion of this decree as to the nature of rights 
conferred thereby upon Dhondhe Pande 
isthe subject-matter of controversy in the 
„present litigation. This much is agreed 


‘that the tenure which Dhondhe Pande: - 


- acquired in the plots in suit by‘virtue of 
. the decree of the Court of Settlement was 
heritable tenure. Through the course of 
‘succession the plots in suit came to be 
vested in one Musammat. Muna, She held 
them in the year 1899. On- the 3rd of July 
of that year she executed a deed of gift in 
respect of these plots in favour of Chhanga, 
Bansi and Gajodhar.. The donees were the 
sons of Musammat Muna's daughter and it 
is agreed that they were the rightful heirs to 
the estate possessed by Musammat Muna in 
the propertyin suit. - : 


On the 13th of June, 1901, the talugdar ` 


commenced an action in the Court of the 
Munsif of Kheri for obtaining a declara- 
tion as tothe invalidity. of the deed of 
gift of the 3rd of July, 1899. The plaint 
-of that “action is before 
Musammat Muna, the donorand the three 


-donees were impleaded as defendants.’ The. 


. grounds ‘of the claim were that the plaintiff 
was theproprietor of the village Kunyan 
. and that under the Settlement Court decree 
of the 11th of August, 1871, Dhondhe Pande 
had acquired a heritable but non-transfer- 
able tenure in the plots in suit. The law- 
ful possession of Musammat Muna as 
` guccessor-in-interest to Dhondhe Pande was 
recognised and it “was further stated that 


T though according to the terms of the decree ` 


Musammai Muna had no transferable right 
in: the plots decreed to Dhondhe Pande 
nevertheless; she had madé a gift of the 
same in favour of Chhanga, Bahsi and 
‘Gajodhar, her daughter’s sons, and kad 
placed them in possession thereof. The 


claim for the relief as to the cancellation ` 


of the deed of gift ofthe 3rd of July, 1899, 
was further strengthened by the allega- 
tion that Musammat Muna had no right . of 
transfer and that if the deed of gift were 
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left unchallénged there was a danger of 
the proprietor's interest being injuriously 
affected in future. Musammat Muna did not 
appear to answer the claim for cancellation 
ofthe gift- The three donées, however, 
did appear and filed an application on the 
29th of July, 1901, in which they stated that 
the talugdar's claim was correct and right 
and that the applicants desired to enter con- 
fession of judgment. 
decree might be passed in favour of the 
plaintiff (Ex. A-7). Accordingly a -decree 
was madeon the 29th of July, 1901, in the 
following terme:— ' f 


“That the plaintiff's claim be decreed 
with costs against the defendants Nos. 2,3 
and 4, 8. 152, and the defendant No. 1, 


s. 100" -> . 
(Ex. 8-A.) 


The donees, Ohhanga, Bansi and Gajo- 
dhar, were left to continue in possession of 
the plots in suit and have consistently 
been recorded in’ the village papers’ as 
tenants with occupancy rights from year to 
year (Exs. A-9 to A-23), 


The defendants appellants held a simple 
money decree against Chhanga and his 
co-sharers and in execution of that decree 
they attached the plots in question. The 
plots were sold by public auction on the 


‘They prayed that a 


4 


22nd of April, 1924, and purchased by the ` 


‘defendants. Thedefendants have in con- 


sequence of the gale at the auction just now 
mentioned entered into the possession of the 
plots in suit. -In July Chhanga and his co- 
sharers surrendered their rights in the plots 
of the plaintiff taluq- 
dar by means of writing (Exs. 1 and 2).-The 
suit, out of which this appeal arises, asks 
for the recovery of possession of the plots 
in suit from the hands of the auction- pur- 
As already stated 
by us, the lower Appellate Oourt has made 
the décree prayed for in favour of the 
plaintiff-respondent, 


The substantial question for decision in 


‘the appealisas to whether Dhondhe did 


ordid not acquire transferable rights in 
the property in suit under the Settlement 
Court decree” of the lith of August, 1871. 
The lower Appellate Court is of opinion 
that on the question of the bare construction 
of that decree it must -be held, having 
regard to the decision of their Lordships: of 
the Judicial Committee in Lal Sripat Singh 
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v. Lal Basant Singh (1) that the Settlement 
Qourt decree did confer transferable right 
in the proparty covered by the decree, 
which admittedly includes the property in 
suit. The lower Appellate Court is further 
of opinion that the effect of the litigation 
of 1901 was to convert the heritable and 
transferable rights conferred by the decree 
of the Oourt of Ssttlement into bare 
occupancy rights, i.e., rights which are 
heritable but not transferable. 

This seems to us to be somewhat illogical 
view of the effect of the proceedings of the 
year 1901. The decision of their Lordships 
of the Judicial Committee just now men- 
tioned by us would seem to be almost con- 
clusive in favour of the interpretation which 
the defendants-appellants desire to be 
placed on the decree of the Court of Settle- 
ment dated the llth of August, 18/1, had 
there been nothing else but the words of 
the decree to guide us. It appears to us, 


however, that the question of interpreta- 


tion of the Settlement Court decree was the 
direct and substantial question raised. 
between the partiesin the litigation of 
1901. In the plaint of that litigation (Ex. 
A-5), to which we have already made a 
reference, the plaintiff taluqdar clearly and 
without gany ¿ambiguity whatsoever inter- 
preted the Settlement Court decree to have 
conferred heritable but not transferable 
rights on Dhonde Pande. That interpre- 
tation was accepted as correct and proper 
by the defendants who held possession of 
the property in suit under the gift made 
by Musammat Muna in their favour and 
the decrees in term3 of the admission was 
passed by the Court as already stated. It 
is truethat the matter of interpretation of 
the decree of the Settlement Court is not 
res judicata by virtue of the provisions of 
s. LL of the Code of Civil Procedure for the 
reason that no issue was raised and no 
decision was given by the Court concerned. 
But it is equally true that the principle of 
conclusiveness of a decree is much wider 
than the terms ofs ll ofthe Code of Civil 
Procedure. This has been the repeated 
pronouncement of their Lordships of the 
Judicial Committee, and by way of illust- 
ration the following decisions may be men- 
tioned:—George Henry Hook v. Administra- 


(1) 47 Ind. Cas. 424; 21 O. C. 180; 50. L. J. 497; 22 
GO. W. N. 985; 8 L. W. 328; (1918) M. W. N. 638: 16 A 
L. J.817:5 P. L. W. 255; 35 M. L. J. 595; 28 O. L.J. 
468; 24 M. L, T. 434; 34; 20 Bom. L. R.1101; 8 O. & A. 
b. R. 218 (P, O) ae Te 
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val 
tor-Genercl fof Bengal (2) and Ramachandra 
Ruo v. Ramachandra Rao (3). We hold, 
therafore, that the decree in which the 
litigation of 1901 resulted is conclusive on 
the question of interpretation of the Sattle- 
ment Court decree of the llth of August, 
1871. 

It was argued in support of the appeal 
that the decree might be conclusive as to 
the right ofthe donees to hold the plots in 
questionunder the deed of gift executed 
in their favour by Musammat Muna, but it 
is not conclusive as to their own right of 
transfer which devolved on them in the 
tenure in suit through the course of 
inheritanze. Weare unable to give effect ` 
to this argument. The finality of the 
decrees must be effective in respect of all 
the rights of the defendants in so far as the 
power of alienation is concerned irrespec- 
tive of the fact whether they profess to 
hold the property in suit by virtue of the . 
deed of gift or whether the right to hold 
the same devolved on them by way of 
inheritance. Estoppel by record operates 
as an estoppel to the whole right and not 
to a fragment ofit which might be given 
effect to or repelled by the decree of Court 
—Badar Bee v. Habib Merican Noordin (4) 
and Jones Brothers (Holloway) Ltd. v. 
Woodhouse (5). 

It was also argued thatin the present 
suit the relief of recovery of possession was 
barred by O II, r. 2, of the Code of Civil 
Procedure. It was contended that the 
plaintiff respondent should have sought 
the relief of possession as against the 
donees of Musammat Muna in the litiga- 
tion of the year 191. We find no sub- 
stance in this argument. On the interpre- 
tation of the Settlement Court decree ag 
concluded by the judgment of 1901 the 
act of transfer by Musammat Muna was 
ultra vires and by the force of the same 
judgment the donees could not be treated 
to have lawfully entered into the possession 
of the plots in suit by virtue of that trans- 


(2) 60 Ind. Cas. 631; 48 I. A. 187; 48 O. 499: 19 A. L. 
J. 368; 40 M. L. J 423; 29 M. D. T. 336: (1921) M. W.N. 
313: 330 L. J. 405; 3 U. P. L R.(P. 0) 
R. 648; 25 O. W. N. 915; 14 L. W.221 (P. G)). 

(3) 67 Ind. Cas. 408; 49 I. A. 129; 4 
T. 154; 26 O. W: N. 113; 350. L J. 
(1922) M. W. N. 359;°20 A. L. J. 684; 


1. a 
(5) (1922) 2 K. B. 117; 92 Le J, K.B: 638; 129 L. T. 
317; 67 S. J. 518, 


NI. 
“fer, -But the outstanding fact remains that 


they were in possession and their possession | 


. was recognised by the proprietor of the 
village as the frame of the claim of 1901 


and the subsequent events unequivocally - 


establish. It appears to us thatthe pro- 


‘prietor was under no legal obligation to. 


sue for the recovery of possession of the 
plots in suit from the hands of Ohhanga, 
Bansi and Gajodhar. Not only that, but 


they being the rightful heirs to the ‘estate . 


of inheritance which would have opened on 
the death of Musammat Muna had she died 
on the date when she put them in posses- 


sion of the plots in suit it must be held 


that the estate of inheritance was accelerat- 
„edin their favour in the circumstances 
ofthe ease and though the transfer was 
invalid the nature of their possession in 
law must be -treated as an acceleration 
of their rights as heirs-at-law. In this 


eonnection we may refer to the principle’ 
of the decision of their Lordships of .the. 


~ Judicial Oommitteein the case of Ajudhia 
Bakhsh v. Rakhman Kuer (6),, These 
were the only matters which were argued 
at the hearing of this appeal. 
+The appeal fails and is dismissed with 
= costs. a ee oo : 
ANA CO . Appeal dismissed, 
(6) 11 I. A. 1; 10 O, 482; 8 Ind, Jur, 163; 4 Sar. P. O. 
J. 497; Rafique and Jackson's P. O. No. 75; 5 Ind. Dee. 
(n.-8.) 823 (P. O.). a 


. - CALCUTTA HIGH COURT. 
f APPEAL FROM APPELLATE DEOREB 
No. 4&6 or 1925. 
` January 2, 1928, 
Present :—Justice Sir Arthur Herbert 
Ouming, Krt., and Mr. Justice Mukerji. | 
JOGENDRA LAL SARKAR 
—PLsINTIFF —APPELLANT 
: Versus 
MOHESH OHANDRA SADHU AND OTHERS 
' — DEFENDANTS — RESPONDENTS. 
Evidence Act’ (I of 1872), s. 116—Estoppel of ten- 
. ant—Agreement to pay rentto third party, whether 
- terminates tenancy—Llea of .non-liability for rent on 
account of “partial eviction, competency of—Eviction 
by title paramount, what constitutes—Patni tenure, 
incidents of —Bengal Patni Taluks Regulation (VIII 
- of 1819), applicability of. . | 


The estoppel under s. 116 of the Evidence Act. 


operates only during the continuance of the tenancy 
and only as regards denial of title in so ‘faras it 
felates to the beginning of the tenancy. [p. 174, col. 
2] > ae 


o 
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Consequently, though the tenancy may bè cons 
tinuing, it is duite open to the tenant to plead-and - 
show that his" liability to pay the rent has wholly 
or partially or fora time ceased. Such a plea does 
not amount to disputing the landlord's title but is” 
zeally one of confession and avoidance. [p. 175, col. 


nthe case of a partial eviction a plea of this 
description is available to the tenant. [ibid.] 

‘In order that .eviction by title paramount may 
constitute a good defence to a suit for rent, the 
eviction must have been from something actually 
forming part of the premises demised, the party 
evicting must have a good ‘title and the ‘tenant 
must have quitted against his will. [p 175, col. 2.] 

-Although it is not necessary to constitute eviction 
that there should be forcible expulsion, a mere 
agreement by the tenant to pay rent -to a third 
party claiming adverse title cannot amount to’ 
eviction by paramount title. [ibid.] 

A paramount title isa title superior to those both ` 
of the lessor and the lessee against which neither is 
enabled to make a defence. [p. 176, col. 1. 

The mere use of the words patni and patnidar 
would not enable one to judge of the exact in- 


- cidents of the tenures or the rights of the holders 


ey to which or to whom the terms are applied. 
ibid. = 
The terms of Bengal Patni Taluks Regulation, VIII 
of 1819, cannot -be called in aid for determining the 
incidents of a pre-Regulation Patni. [ibid ] 

Mere payment of rent to a third party is not 


‘enough to determine a. tenancy, and discontinuance 
. of the tenancy in such circumstances must be satis- 


factorily proved by the party who-alleges it. [p. 174, 


- col 2] - 


. Appeal against a decree of the District 
Judge, Burdwan, dated the 24th November, 
1924, modifying that of the Subordinate 
duces: Asansol, dated the 16th June, 
1920, : 

Mr. Dwarka Nath Chakravarti (with him 
Mr. Sarat Chandra Bose, Babu Jyotish - 
Chandra Sarkar and Babu Bhuth Nath 
Chatterji), for the Appellant. 

Babu Braja Lal Chakravartt (with him 
Babus Sures Chandra Das, Surjya Kumar 
Aich and Jyotish Chandra Paul), for the 
Respondents. of I 


JUDGMENT. . 


Mukerji, J.—The facts, so far as they 
are necessary for the purposes'of the pre- 
sent appeal, are these. 

“The suit out of which this appeal has 
arisen was forrecovery of minimum royalty 
(from kist Bhadra 1319 B. S to kist 15th 
Jaistha 1325 B. 8.) and coalrent (from Aswin 
1319 B. 8. to -Aswin 1324 B.S.) for some 
coal lands which the defendants are alleged 
to be holding under the plaintiff under a 
dar-patni lease. The lease is dated Falgun 
1314 B. 8. (=February, 1908) being in 
respect of the three-annas four-pies share - 
of touzt No. 12 Lot Churulia, to the extent 


‘ 


ane te 


of which share the plaintiff had then the 
interest of a patnidar in the said lot 
under the zemindar, the Burdwan Raj, 
‘and is one for a -period of 999 years. 
defendants were at the date of the lease 
the patnidars in respect of the remaining 
‘share in the lot. They 
‘purchased at. an auction two-thirds of the 
plaintiff's patni interest. The suit accord- 
ingly was for the amounts due to the 
remaining one-third of the three-annas 
four-pies share which still belongs to the 
plaintiff. 
- Of the defences that were taken, all that 
is relevant at the present stage is, that the 
plaintiff is only a patnidar and as such has 
. no title to the underground, that the 
defendants were evicted by title paramount, 
namely, the Burdwan Raj, whoin February, 
1913,. served a notice on the defendants or 
their sub-lessees informing them that they 
had no title to the underground and 
asking them to stop work in the under- 


ground and that accordingly the defendants ~ 


were obliged to take a prospecting lease 
from ‘the Burdwan Rajon the l9th Magh 
1323 B. S, (=February, 1917). - 
` The suit was 
August, 1918, Thereafter in October, 1919, 
the defendants, it is said, have taken a 
regular mining lease of the: underground 
from the Burdwan Raj. It is clear, 
however, that the incidents of this transac- 
tion can have no bearing on the rights of 
the parties as they were during the period 
in suit, 

The Subordinate Judge, who tried the 
suit, gave the plaintiff a decree substan- 
tially for the entire period in suit. Its 


correctness has not been challenged before 


us except as regards the view of the 

“ defendants’ liability on which he proceeded 
‘and in respect of which the District Judge 
‘has differed from him. On the decree 
being thus given the défendaiits appealed 
“to the ‘District Judge. In the appeal the 
- patni kabuliyat under which the plaintiff is 
alleged to be holding under the Burdwan 
Raj was produced on behalf of the defend- 

_ ants and was proved and marked as Ex. X, 
heing received as a piece of additional 
evidence. The plaintiff complained that 
the question of eviction by title paramount 
was not put in issue in so many words and 
so he had no opportunity of meeting the 
point. On this the District Judge remand- 
ed the suit to the trial Court to determine 
two.isaues, one of which was issue No; 3 


The ` 


subsequently | 


instituted. on the 31st ~ 


< 


193 


questior of eviction by title paramount. 
Issue No. 3 was worded thus: ‘‘ Whether 
the plaintiff had no title to the underground 


.coal when he created the ‘lease for the same 


in favour of the defendant No.1 and his 
co-sharer? Whether the plaintiff has no 
title to’ the underground coal of the 
leashold? Whether the defendant No.1 
executed the kabuliyat under the representa- 
tion of the plaintiff that he had such right 
and in honest belief in that representa- 
tion?” Thisissue had been decided by 
the trial Court in plaintiff's favour, but it 
was now to be decided again in the light 
of the terms of the document, Ex. A, The 
additional issue that was framed by the. 
Districts Judge was-in these words: "Was 
there eviction of the defendants by title 
paramount prior to their taking a lease of 


‘the underground right from the Maha- 


raja?” ; 


The Subordinate Judge on remand found 
on the 3rd issue that the patni kabuliyat, 
Ex. X, was not the original patni kabuliyat 
by which the patni, was created, but it was 
merely aconfirmatory kabuliyat which was 
executed by the predecessors-in-interest 
of the plaintiff by way of getting mutation 
of their names in, the sherista of the 
Burdwan Raj, that the terms of the original 
grant not being in evidence it was not 
possible to ascertain whether thé grant 
included minerals, that merely because the 
plaintiff was a patnidar it could not be held 
that he was entitled to the underground, 
that the defendants themselves being 
patnidars to the extent of about 15 annas 
cannot be said to have executed the dar- 
patni kabuliyat in plaintiff's favour by 
reason of any representation on the part of 
the plaintiff as regards his title to the 
underground and that they themselves had 
the belief that the plaintiff had such title, 
As regards the additional issue the Sub- 
ordinate Judge held that there was no 
eviction of the defendants by title para- 
mount, that they never went out of posses- 
sion or surrendered their tenancy under 
the plaintiff but that they attorned to the 
Burdwan Raj only witha view to facilitate 
their sub-letting of the lands which was in 
their contemplation, but the effect of that 
attornment was nota renunciation of their ` 
character as dar. patnidars under the plaint- 
iff, though there was a sufficient -claim or 
demand by the Burdwan Raj which was 
the reason for their adopting this'courge 4 


174 

in other words, by adopting this course, to 

` ussa homely phrase, the defendants only 
added a second string to their bow. 

Un the findings arriving before the 
District Judge (who was the successor of 
the District Judge who had made the order 
of remand), that learned Judge came toa 
Sarie8 of findings which, to my mind, do 
not seem to be altogether clear or reconcil- 
able with each other, except one very 
definite finding at which he ultimately 
arrived and which he put down in the 
following words: "The legal disposseseicn 
by title paramount must be held to have 
taken place in this case with effect from the 
19:h Magh 1323 B. S., that is, the date of the 
prospecting lease” (meaning the prospecting 
lease which the defendants executed in 
favour of the Burdwan Raj in February, 
1917). On that finding the learned District 
Judge modifed the decree of the trial 
Court by limiting it to the period down to 
the 18th Magh 1323 B.S, 

From this decree of the District Judge 
the plaintiff has appealed, Thearguments 
that have been advanced on his behalf 

give rise to two questions: first, whether 
the defendanta are estopped from pleading 
that the plaintiff has no title to the under- 
ground; and second, whether there has 
been an eviction such as would disentitle 
the plaintiff to recover. | - i 

The first question must be decided upon 
the provisions contained in s. 116 of the 
Evidence Act. The section as applicable 
to the case runs thus: “No tenant of 
immoveable property Era i ia 
, shall, during the continuance of the 
tenancy, be permitted to deny that the 
landlord of such tenant had, at the begin- 
ning of the tenancy, a title to such immove- 
able property”. The Judicial Committee 

-in the case of Bilas Kunwar v, Desraj 
Ranjit Singh (1) had occasion to consider 
the provisions of this section and what was 


said by their Lordships in that case was’ 


this: “Section 116 of the Indian Evidence 
Act is perfectly clear on the point, and rests 
on the principle well-established by many 
English cases, that a tenant who has been 
let into possession cannot deny his landlord’s 
title, however defective it may be,so long ag 
he has not openly restored possession 
by surrender to his landlord.” This, 


(1) 30 Ind, Cas, 200; 19 0. W.N. 1207; 20M. Lg, 
835; 2 L. W, 830; 1s M. L. T. 248; 13 A. L. J. 991: 17 
Bom. L. R. 1006; 87 A. 557; 22 O, L., J, 516; (1919) M, 
WW. N. 791; 42 I A, 202 (P, C), i 


‘ 


JOGHNDRA LAL SARKAR 4, MOHESH OHANDRA BANDHU, 


1121. O, 1928 


however, itmay be contended and indeed 
it has been so contended, is not an exhaust- 
ive exposition of the section, as the case 
in connection with which these observations 
were made was onein which a tenant who 
had received a notice to quit never gave up 
possession and yet denied his landlord's 
title. At the same time, in the words of 
the saction, the estoppel operates only 
during the continuance of the tenancy. 
There has not been, it must be conceded, a 
discontinuance of the tenancy in any of the 
modes by which a tenancy is ordinarily put 
an end to. Treating the matter as matter of 
fact only, all that was done by the tenants, 
upon the findings of the Courts below, is 
that they took a prospecting lease from the - 
Burdwan Raj and this they did, ss far as 
can be made out, without reference to the 
plaintiff and without giving Lim to under- 


“stand that they would thenceforward hold 


not under him but under the Burdwan 
Raj. As was pointed out inthe care of 
Parbuttt Dassi v Ram Chand Bhuttacharjee 
(2) in which the cirenmstances were ecme- 
what similar mere payment of rent to a 
third party is not enough to determine the 
tenancy, and discontinuance of the tenancy 
in such circumstances muet besatisfactori- 
ly proved by the party who alleges it, 
Now“ a tenancy determines either by 
having run its prescribed course or by act 
of parties whilst it is running or by act of law, 
Instancesof determination of the first kind 
are where a lease is made for a certain 
period and that period expires or where an 
event happens in itself uncertain (e g., 
the death of the lessee or sume other person), 
upon the happening of which the term is 
‘expressly limited. A determination of the 
second kind is brought about by oneof the 
following acts : determination of the will 
(in tenancies at will), disclaimer, and notice 
to quit (in yearly or other periodical 
tenancies), surrendér, merger, and forfeiture 
(in tenancies generally). A determination 
of the third kind,i.e, by act of law only, 
results from the operation of the Statute of 
Limitation.” (Fca on Landlord and Tenant, 
6th Edition, page 649). An attornment to 
a third party is a diselaimer (Ibid page 652); 
but “attornment” in the sense in which the 
word is used and understood in English 
Law isnot a mere agreement in favour of a 
third party te pay rent, but has been defined 


(2) 3 g. L. R.A, 
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as “the fact of the tenant's putting one 
person inthe place of another as his land-. 
lord” [Cornish v. Searell (3) per Holroyd, J.]. 
In the present case the tenancy of the de- 
fendant under the plaintiff has not run its 
prescribed course, nor hasit been deter- 
mined by any act of the parties or by opera- 
tion of the Statute, and,in my judgment, 
that tenancy was continuing at the date 
of the suit. In connection with the ques- 
tion of estoppel, however, there is another 
part of thesection thathas got to be còn- 
sidered, namely, the point of time to which 
the denial would relate. It is true that the 
defence was that the plaintiff as patnidar 
had no title to the underground, and 


from that point of view the denialof title 
related ‘to the beginning ofthe tenancy as. 


well as to any other point of time, but the 
estoppel would operate only as regards the 
denial in solar as it relates {to the begin- 
ning of the tenancy and not to any other 
point oftime. Though the tenancy may 
.bə continuing, itis quite open to the ten- 
ant to plead and show that his liability to 
pay the rent has wholly or partially or for 
a time ceased, Such a plea does not 
amount to disputing the landlord's title 
but isreally-one of confession and avoid- 
ance, One such pleais that of non-lisbility 


to pay the rent on the ground that the. 


leesor’s title has been defeated by a title 
paramount or in ‘other words that theré 
.bas been eviction by title paramount. In 


the case oi a complete eviction it is not. 


quite easy to see the distinction, as the 
question of continuance of tenancy and the 
question of eviction by title paramount 
terminating the liability to pay the rent 
would go hand in hand. But in the case 
of a partial eviction demanding not sus- 
pension but abatement of rent the distinc- 
tion is quite apparent. That under such. 
circumstances & plea of this description is 
available to the tenant has been held in 
cases both before and after s. 116 of the 
Evidence Act came into being. [Ammu v. 
Ramakrishna Sastri (4), Gopanund Jha v. 
Lalla Gobind Pershad (5), Burn & Co. v. 
Rusho Moyee Dossee (6) and Mohun Maktoo 
v. Meer Shuinsool Hoda (7).] ov 


(3) (1828)8 B. & ©.471 atp. 476; 1 Man. & 
103; 6 L. J. K: B. (0.8) 254; 108 B. R. 1118; 32 R. R. 


445. : 

(4) 2 M. 226; 1 Ind. Dee, (N, s.) 429, 
(5) 12 W. R. 109.) 
6) 12 W. R, 109, 
d #1 W, R.S, 
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The second question then comes -up for 
consideration. Against the covenant to pay- 
the rent eviction by title paramount js a 
good dezence. That defence obviously 
must be established by the party who sets 
it up. For this proposition of onus no au- 
thority is needed. “Eviction by title para- 
mount means an eviction due to the fact 
that the lessor had no title to grant the 
term, and the paramount title is the title 
paramount of the lessor which destroys the 
effect of the grant and with it the cor- 
responding liability for payment of rent; so 
that mereeviction from or deprivation of the 
use and enjoymentof the demised premises 
or part of them, whether such „eviction 
be lawful, of unlawful is insufficient where 
the lessor’s title is not affected or called 
in question. To constitute a good defence — 
in this case three conditions must te ful- 
filled. The eviction must have been from 
something actually forming part of the pre- 
mises demised; the party evicting must 
have a good title, and thetenant must have 
quitted against his Will.” (Foa, page 1:4). 
Of these elements the first is undoubtedly 
present end as regards the last its presence 
on the facts is atthe least extremely doubt- 
ful; but es regards the second element it 
is impossible to hold that the defendants 
have succeeded in making it out. To cone 
stitute eviction forcible expulsion is not 
necessary. Hill v. Saunders (8) followed in 
Noorijan Sardar v. Bimola Sundari Guptya 
(9): “It is not necessary that the tenant 
should gc out of possession, and if upon a 
claim being made byja person with title para- 
mount he consents to an attornment to such 
person to change thetitle under which he 
holds or enters into a new arrangement for 
holding under him, this will be equivalent 
to an eviction and a fresh taking:” Foeon 
Landlord and Tenant, 6th Edition, pages 194- 
195, Banka Behari Ghosh v. Madan Mohan 
Roy(10) and Ram Chandra Chatterjee v. Pra- 
matha Nath Chatterjee (11). But what the 
defendants did amounts not to an attorn- 
mentin favour of, but merely an agree- 
ment to pay rent to the Burdwan Raj, as ` 
I have already said. Moreover as explain- 
ed by Lord Denman, O. J., in Neale v, 


(8) (1825) 4 B. & 0.529; 7 D. & R. 17; 9 Moore 
238; 2 Bing. 112; 1 Car. & P. 80; 4 L. J. (o. s.) K. B. 2; 
28 R. R. 375; 107 E R. 1157. 

9) 18 Ind. Oas 87; 18 O.-W. N, 552. = 

(oy 68 Ind. Cas. 477; 26 O. W, N. 148, 

(11) 63 Ind. Cas, 754; 35 O, I, J, 146 at p, 152; AÌ 


R.4922 Oal 237; 


16. 
Mackenzie (12) title paramount is a title 
superior to those both of the lessor and the 
lessee against which neither is enabled to 


’" make a defence. . This the defendants have. ` 


failed to prove. The patni kabuliyat, Kx. X, 
is not the original document creating the 
patnè, ‘It .is dated 19th Dacember, 1818, - 
only afew months prior to the enactment 
of Regulation VIIL of 1819. It describes the 
status of the plaintiff's predecessors as be- 
ing that of patnidars, and neither adds to 
nor subtracts fromthe rights that they or 
their predecessor: in-interest had as holders 
of the patni. The preamble to the Regula- 
tion gives an idea as to the nature of the 
, patni taluks such as they were understood 
to mean in-those days, but the mere use 
of the words painiand patnidar would not 
enable one tojudge of the exact incidents 
of the tenures or the rights of the holders 


' thereof to which or to whom the terms were -` 
'. applied. It is obvious thatthe terms of 


-the Regulation cannot be’ calledin aid for’ 
the purpose of determining the incidents 
of a pre-Regulation patni such as the one 
in the present case. In my view, it was _ 
‘for the defendants to show affirmatively 
“that the Burdwan Raj and not the patnidar 


had the right to the undergound, and they 


- have failed to discharge that burden. It. 
` has been urged on behalf of the ; respond- 

ents thatthe fact that the Burdwan Raj 

ie the superior landlord relieves them of the 

burden they have todischarge, but in this I 
cannot agree. ` _ 
| In this view of the matter, I am of opinion 
that the effect of the grant made ‘by the 
“ plaintiff in favour of the defendants has not 
- been destroyed and that their liability to 
` pay the rent therefor continued. fs 
“ibi not necessary in the present ‘case to 
deal with the quéstion whether in the. 
absence ‘of evidence as to the grant 
itself the plaintiff as patnidar can be 
held entitled to the underground, a position - 
that has been contended for on behalf of: 

` the appellant on the supposed: authority of | 

the decisionin Bhupendra Narayan Sinha 
. v, Rajeswar Prosad Bhakhk (13). 

- “The result is that, in my judgment, the- 
appeal must succeed. I, therefore, allow the’ 
appeal, reverse the decision ofthe District 
Judge and restore that of the Subordinate | 
(12) (1836) 1M. & W. 747; 2Gale174; 6L,J, Bx. 
963; 150. B. R. "639; 46 R. R.478.° 0 |” 4 . ; 

t (13) 106 ‘Ind. Oas. 117; 55-0: 35; 32 O, W. N.16; 46 ©... 
L. J, 807; A, I, R. 1927 Oal, 956, i oh 
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Judge with costs’ in this and the lower 


Appellate Court. | 
Cuming, J,—I agree. : 
ALN. A. . Appeal allowed.. 


MADRAS HIGH COURT. 
“ Sgoonp OiVIL APPRALS Nos, 289 anv 293 
or 1927. > 
March’ 13, 1928. 
Present:— Justice Sir Kumaraswaml 
Sastri, Kr., and Mr. Justice Reilly. 
Sri Sri Sri SRINIVASA RAJAMANI 

RAJA DEO, RAJAH or MANDASA— 

f DEFENDANT— APPALLANT ` 

. 3 versus i 

SENAPATI JAGANNAIKALU AND 

ANOTHER—PLaINTIFFS —RuSPONDENTS. | |, 

- Madras Estates Land Act (I of 1908), ss. 51, 98, 98, 
96—Waram rent, changed to cash rent by settlement 
proceedings—Distraint by landholder without previous’ 
exchange of pattah and muchilika, legality of—Pattah 
by Settlement Officer'as to cash rent, suyficiency 0f— 
Cultivator whose crops are distrained, right of, to 
proceed under s.95—Cultivator not being registered 
ryot, effect of. . 

Where a waram pattah and muchilika had been 
exchanged between the landholder and the ryot but: 
in certain subsequent settlement proceedings under 
Chap II of the Madras Estates Land Act, the Settle- 
ment Officer fixed certain cash rates and: issued 
pattah therefor to the ryots, and there was no fresh 
patiah and muchilika exchanged between the parties 
thereafter : g 
` Held, that the waram pattah was ño longer in force 
after the money settlement and there was not a 
sufficient compliance with s. 53 of the Act so as to 
give the landholder the summary right to distrain 
after the money settlement had come into force. |p. 
177, col. 2. . 

A pattah and muchilika which isin forée under 
s.53 ofthe Act must be a pattah and muchilika 
containing the terms in force at the date of the 
distraint.. [ibid.j ' KK 

Pattahs under s. 53 of the Act should contain all the 
terms which are existing at the date of the distraint 
or else patiahs would not be available for the purpose 
of distraint when the basis of rent payable has been 
altered, kapan f 
_ Where a cultivator’s property has been distrained 
wrongfully, he isnot deprived. of the right of suit 
under the Actor of the right to plead that the dis- 
traint is not warranted by the provisions of the Act, 
simply ‘because he happens to be not the registered 
holder or the landholder chooses to say that he had 
no notice of his cultivation. |p. 178 col.2.] . 

The remedy given by 8.95 of the Act ordinarily 
would bethe remedy given to.a person whose prb- 
pérty hasbeen wrongfully distrained. [ibid] > 

Per Reilly, J.—The .term “cultivator aforesaid’ in 
s. 96 of the Act must be held to be a cultivator other 
than the defeulter as mentioned in 6; 79 (a) of thg 
Act. [p, 180, col, 2] OE SG 

e. 
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Second appeals against the deerees of the 
District Court, Ganjam, in Appeal. Suits 
.Nos. 208 and 207 of 1926, preferred against 
those of the Oourt of the Sub-Collec- 
tor, Berhampore, in Original Suits Nos. 
49 and 52 of. 1926 respectively, 


Mr. S. Varadachariar, for the Appellant. 
Mr. B. Jagannatha Doss, for the Re- 
spondents. 4 


| JUDGMENT. 

Kumaraswami Sastri, J.—This 
appeal arises out of a suit under s. 95 of the 
Estates Land Act, The plaintiff is the 
tenant of the defendant who is the Rajah of 
Mandasa. The case of the plaintiff is that 
the defendant illegally distrained certain 
properties of his and the suit is to set aside 
the distraint, The plaintiff in para. 8 of 
the plaint states that the attachment made 
by the defendant is. illegal, being contrary 
to the provisions of the Hstates Land Act, 
and that there was no valid exchange of 
pattah and muchilika or even a tender of a 
roper pattah, To this the defendant replied 
u the written statement stating that 
the pattah issued by the Settlement Officer 
continued in force, and that it is not correct 
to say that the attachment was illegal. It is 
not disputed that during F'asli 1333 a Record 
of Rights under Chap. Il of the Estates 
Land Act was prepared and in 1333 rent 
was settled under that Ohapter and before 
the Record of Right was prepared the system 
in vogue was the sharing system and by the 
settlement proceedings certain cash rates 
were fixed. Up to Fasli 1333 grain rents 
_ were paid and from 1334 cash rent was paid 
as per rate fixed by-the settlement. The 
ryots appealed to the Board of Revenue 


and it did not grant the prayer of the ryots. - 


The Board, however, acting under the 
powers given under Chap. II reduced the 
rates ef rent fixed ‘by the Settlement Officer 
by: an order, dated 17th December, 1925; 
by about three-annas in the rupee. Under 
the Act, this determination of the rent takes 
effect from the next fasli.. The defendant 
pleaded that there was sufficient compliance 
with the provisions of s. 53, as under r. 25 


of the rules framed under the Estates Land . 


Act, an extract has to be given to each ryot 
containing all the particulars of land and 
the tenant's liability. Section 53 runs 
as follows:—“ No lanudholder shall have 
power to proceed against a ryot for. the re- 
_covery of rent by distraint and sale of his 
movoable property or by ale of his holding 


14 - . 
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under Ohap. VI unless he shall have ex- 
changed a pattah and muchilika with. such 
ryot or tendered him such a patiah.as he 
was bound to accept or unless avalid patiah 
or muchilika continues in force.” Sections 
50, 51 and 52 refer to exchange of patiah 
and muchilikas. Section 51 requires that 
a pattah in addition to giving certaineparti- 
culars shall be signed bythe landholder, It 
is clear from these provisions that-an ex- 


‘tract given under r.25° of the rules framed 


under the Act, by the Settlement Officer 

would not be a pattah complying with the 

requirements of s. 51. We think that the 

District Judge was rightin holding that the 

plea that there wasa valid tender of pattah 
by reason ofan extract being given would 
not avail the defendant, and on the plead- 
ing there was no other question to be de 
termined. It is argued that issue No. 2 
which rune as follows, “* was the attachment; 
illegalin the absence of a muchilika,” was 
the only issue that the Court had to try; and 
that under the other condition in s. 53, 
namely, that there was a: valid pattah and 
muchilika in force, it is-atill open to the 
defendant to urge the validity. of the 
distraint. I think that.a pattah and. muchilic 
ka which-is in force must be a pattah and 
muchilika containing the terms in force. at 
the date of the distraint. Under: the set- 
tlement proceedings -the basis of payment 
of rent is changedand what was before a 
warara rate was commuted into a fixed 
money rent. It cannot be said that the 
previous pattah was not materially changed 
and that it would give the landholder the 
right to distrain. Distraint proceedings are 
of asummary nature, and the main object . 
of the Act requiring exchange of patiah and ` 
muchilika is that the tenant should know ex- 

actly what his rights are. Where there 

had been such a material change in the pre- 

vious. pattah as was introduced by the sete 

tlement proceedings, I think it was the duty 


-of the landholderto tender a fresh patiah 


containing all the materials required 
unders. 5! and there is nothing in the 
Act to prevent him from doing so 
if he wants to take advantage of the 
special powers of distraint given to him, 
In my view pattahs under s, 53 should 


contain all the terms which are existing 


at the date of the distraint or else pattahs 
would not be available for the purpose of 
distraint, when -the basis of rent payable 
has been altered, I am of opinion that tha 
decision of tho District Judge is right 
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and this appeal must be dismissed with 
costs, T ae Š 4 

‘Szconp APPEAL No, 298 or 1927. 

The next Appeal No. 298 of 1927 raises 
the same question with addition as to whe- 
ther the plaintiff could sue, he, not being 
a registered tenant.- In the plaint it is 
allegad that the plaintiff was the manager 
ofan undivided family, and that lands 
were owned by the undivided family, and 
that the properties were distrained from 
the house of the joint family. The written 
statement pleaded that the plaintiff was 
not the registered tenant and, therefore, he 
cannot sue, but later on, itis stated that 
because of the plaintiff's conduct, the 
landholder was compelled to distrain and to 
direct attachment of the plaintiff's proper- 
ties with the help of the Police. It appears 
that so far as the joint family is con- 
cerned, the registered tenant was a 
member of that family. There is little 
doubt that the family was cultivating 
the land and it is unneceseary that the 
cultivator: should be a person who tills the 
soil; it does not matter whether he raises the 
produce directly or through servants. It 
cannot be said that the defendant was be- 
fore attachment ignorant of the fact that 
the joint family was cultivating the land, ` 


In fact he says he was forced to distrain 
because of certain actsofthe plaintiff Mr, 
Varadachariar argues that having regard 
to the provisions of s. 95 read with s: 79 (2); 
the only person who could filea suit to set 
aside the distraint is the cultivator of whom 
the landholder had notice and to whom 
notice was to be given -under the provi- 
sions. of s. 79 (2). In other cases the only 
‘remedy of the person whose property is 
distrained is to file a civil suit. 
nothing in the Act in so many words which 
says that no person could sue unless he is 
the registered tenant, Mr. Varadachariar 
wants us to infer this from these two provi- 
sions. Section 77 empowers a landholder to 
distrain the moveable property of the de- 
faulting ryot or the growing crops or the 
produce of the land or the trees inthe 
defaulter's holding. This entitles distraint 
not only of the defaulting ryot’s pro- 
-perties but also the properties of the 
cultivating tenant. Unless there is some- 
‘thing compelling us to hold otherwise, it 

seems to me difficult to hold that the 
right ofa person who, ifhe was a cultivator 
and whose property iswrongfully distrained, 
jo have the benefit of the summary pro» 
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ceedings under this Act, should be controlled 
by the knowledge of the landholder and 
that if the Jandholder pleads ignorance, 
the person Whose property has been dis- 
trained should seek his remedy by filing a 
civil suit for damages. The wording of 
the section is not very happy. But,1 do 
not think that the mere fact thats. 99. 
casts on the landholder the duty of giving 
notice to the cultivator; by necessary 
implication, takes away the rightof suit 
from the cultivator even though itis shown 
that it was the cultivator whose property 
had been wrongfully taken away. I think 
the remedy given by s. 95 ordinarily would | 
be the remedy given to a person whose 
property ‘has been wrongfully distrained, 
So long as it is shown that he was cultivat- 
ing and that his property had been distrain- 
ed, Ido not think that the. word ‘aforesaid’ 
in s. 96 should’ be so construed as to 
deprive the right of suit? I think that the 
introduction of theword in 8. 7» casts the 
duty onthe landlord to give notice to the 
cultivator and nothing mure is warranted by 
s. 79. Reference is made te Midnapore 
Zemindary Co. v. Muthappudayan (1) which 
wasa case unders. liz of the Act where we 
do not find the word ‘cultivator’ and the 

only question there, was about the register- 

ed holder. That decision does not render 
much help. I donot think that where the 

cultivater’s property has been distrained 

wrongfully, he is deprived ofthe right of 

suit under the Act or of the right to plead 

that the distraint isnot warranted by the 

provisionsof the Act, simply because he’ 

happens to be not the registered holder or 

the landholder chooses tosay that he had 

no notice.of his cultivation. The matter ig 

not free from difficulty, but it could not have 

been the intention of the Legislature 

to deprive a person referred to above of bis 

remedies under the Act. This appeal also 

fails and is dismissed with costs. 

Reilly, J.—In the suit out of which 
Second Appeal No. 289 of 1927 arises the 
plaintiff objected to the defendant's dis- 
traintas illegal on the ground that there 
had been no valid exchange of pattah and 
muchilika between the parties and no 
proper pattah had been tendered to him by 
the defendant. To this the defendant 
replied thatthe pattah issued by the Settle- 
ment Officer at the recent monetary settles 
ment continued in force and, therefore, the 
distraint was not illegal. The Sub-Collector 

(1) 62 Ind, Cas. 337; 44 M., 584; 40 M, L, J, 218; 29 

MU. T. 185; 13 L, W, 387, $ 
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who heard the suit framed an issus on these 
pleadingsin the following terms: “Was 
the attachment illegal in the“ absense of a 
muchilika ? His tinding was that it was 
not illegal and that the distraint was valid 
because the settlement ‘pattah issued by the 
Revenue Department after settlement was 
one which the plaintiff was bound to 
accept and he presumed that the plaintiff 
had accepted it. The finding, therefore, 
was that there had beena proper tender of 
pattah, When the case came before the 
District Judge, hefound that there was no 
exchange of pattah and muchilika and 
decreed the suit on that ground. Mr. Varada- 
chariar has objected in this appeal that 
the District Judge should not have allowed 
a new point to be taken before the Appel- 
late Court in that way for the firat time. 
. Oo the pleadings it does not appear to bea’ 
new point, Mr. Varadachariar objects 
that, if his client had had an opportunity, he 
could have shown that there had been a 
proper exchange of waram patiahs and. 
muchilikas between the parties which would 
have made the defendant's right to, dis- 
train clear under s. 53 of the Act. Section 
53 provides that the landholder shall not 
have power to distrain for rent unless he 
shall have exchanged a pattah and muchilika 
with the ryot or tendered to the ryot such a 
pattah as he was bound to accept or unless 
a valid pattah or muchilika continues in 
force. Under the waram system .the 
amount to becollected year after year is 
fixed for that year on the basis of the crop; 
but under the monetary settlement the 
money rent is fixed for a period of 
thirty years unless special proceedings are. 
taken. It cannot be said thatthe waram 
pattah was any longer in force after the 
money settlement. Nor can it be said 
within the meaning of s, 53, that the 
defendant had tendered to the plaintiif any 
pattah which he was bound to accept in 
the fasli or in relation to. the fasli 
ja question. If there had been an, 
exchange of waram patiah and muchilika 
that could not be sufficient compliance 
with s..53 of the Act to give the land- 
holder a right to distrain after the money 
settlement had comeintoforce. The right 
to distrainis aspecial right, and the in- 
tention of s, 53 of the Act appears to me 
to be to confine that right to two sets of 
cases, that is, cases where there has been an 


exchange of pattahs and muchilikaa or - 


onder of proper pattake and casca where 


‘ 
. 
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“the family, the holding is owned and the: 
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valid patiahs ' or muchilikas continue in 
force, the terms of which are clear and un- 
questionable between the parties. In tha 
present case, I do notthink that the leara- 
ed District Judge was wrong in allowing 
the question tobe argued before him in 
first appeal. Lagree, tnerefore, that Second 
Appeal No. 284 of 1927 must be dismissed 
with costa. | ae 
.Second Appeal No. 298 of 1927 raises 
exactly the same points with the addition 
that tae plaintif is not the registered 
ryot. In his plaint he described himself 
asthe managerof the joint family which 
owned the holding in question. In 
reply, the defendant denied that the 
plaintiff was the registered pattadar. He 
said further on in his. written statement 
that he hada right.to distrain the plaint- 
iff’s property. - 
Tae landholder has aright to distrain the 
moveable property of the defaulting ryot 
or the growing crops on the land or the 
produce oftheland. The effect of that is 
that he can distrain not only the property of 
the ryot himself but the crops which may 
have baén raised by the ryot's tenant or the 
produce which has been removed by the 
ryot's tenant. If the plaintiff is not the 
registered ryot of this land and itis admit- 
ted he is not and thata junior member of 
the family is the registered ryot, then the 
only way in which the defendant zemindar 
could have a right to distrain the plaintiff's 
property for the rent concerned would ba 
on the ground that it was the crop or the: 
produca of the registered ryot’s land. It 
has besn explained to us that, although the 
registered-holder is a. junior member of 
land is cultivated by the plaintiff's joint 
family. Under s. Y6 certain cultivators of 
land for the rent of which the property is. 
distrained, can bring suits in the Revenue- 
Courts. Mr. Varadachariar conténds that the 
word ‘oultivator’ in s. %6 ofthe Act must be. 
read with ss. ¥5 and 79 (2) of the Act, with- 
the result as he interprets those provisions; - 
that it is not every cultivator other than a. 
pattahdar who can bring asuit in respect 
ofthe property distrained. but only a culti- 
vator of whose cultivation the zemindar 
has notice, If the provisions of the Act are'ta 
be construed in that way, the result will 
be very extraordinary. The landhbolder . 
might catthe crop which the cultivating 
tenant had raised on the defaulting ryote ` 
holding, andif it happened thatthe lands 


y 
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holder had .notice of the person who raised 
the erop, the cultivating ryot would have 
a summary remedy by way of suit in the 
Revenue Court, but if thezemindar were 
ignorant who was the cultivating tenant, 
the cultivating tenant would be equally 
damnjfied but would be deprived of 
that remedy. That would be an ex- 
traordinary result. I do not think that 
there is anything in the wording of 
the Act which warrants such an interpreta- 
tion. The term ‘cultivator aforesaid’ in 
8.96 of the Act appears to me tobea 
cultivator otherthan the defaulter as men- 
tioned in s. 79 (a) of the Act. That being 
so,I agree that the plaintiff in this suit had 
& right to sue and. that this second 
appeal also must be dismissed with costs. . 

Ye N, V; Appeals dismissed... 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Doxa No. 2027 

oF 1925. - 
January 18, 1928. 
Present :~-Mr. Justice Page and 
Mr, Justice Malhk, 
NIBARAN CHANDRA DHARA 
MODAK. AND aNnoTasr—PLainTifegs | 
—APPELLANTS > 
Versus 
KRISTO’ MOHAN KUNDU—Dsrenpant— 
: RESPONDENT. 

Landlord and tenant—Permanent tenancy—Onus of 
proof —Legal inference from proved facts—Duty of 
Court to consider all facts. K 

The onus of proving that a defendant is in 
occupation undera tenancy which is not subject to 
& notice to quit is upon the tenant who sets up that 
his tenancy is ofa permanent nature, 
LY 

4 permanent right of occupancy can only be 
obtained bya tenant by custom, or by a grant from 
an owner of the land who happens to have power 


to-grant sucha right or under an Act ofthe Legis-- 


lature. |p. 181, col, 2.] 

Where a tenant has to rely on a grant and the 
origin of the tenancy is unknown, the tenant must 
needs prove such facts that the reasonable inference 
therefrom is that the tenant had been granted a 
permanent right of occupancy. [ibid.] 


In deciding whether a tenancy is permanent or 


not, itis the duty of the Court, to take into con- . 


sideration all the facts proved that are. relevant for 
the determination of the issue and to decide as a 
matter of law whether from the facts proved the 
legitimate inference is thatthe tenancy was a per- 
mansat one, |p. 182, col. L | : 

Appeal against the decree of the Officiat- 


a 


- Appellate Court. 


[p. 181, col.. 
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ing Subordinate Judge, Hooghly, dated 
the lst May, 1925, affirming that of the 
nee Serdmpur, dated the 29th June, 
Dr. Bijan Kumar Mukherjee, for the Ap- 
pellants, - , 
Babu Rupendra Kumar Mitter, for the Re- 


spondent., 
et, JUDGMENT. 

Page, J.—This is a suit to recover 
possession of premises let fer residential 
purposes. Notice to quit was served upon 
the tenant, and if the tenant was liable to 
be ejected after notice to quit it is not 
contended that the notice was not duly 
served according to law. The defence set 
up was that the tenancy was governed by 
the Bengal Tenancy Act; that it was of 
an agricultural nature, and that the tenant 
‘had acquired a permanent right of occu-- 
pancy. That defence was negatived by 
the lower Appellate Court and it was 
held that the tenancy was notof an agri- 
“cultural nature but one for residential pur- 
poses, and that it was, therefore, outside 
the ambit of the Bengal Tenancy: Act, and 
governed by the general law. Oertain facts 
have been found, and must be taken to 
have been correctly found, by the lower 
The learned Subordinate 
Judge in the course of his judgmentstated 
that “We come to the conclusion that the 
defendant's tenancy is governed by the 
general law that prevailed before 1582. The 
defendant can claim 9. permanent tenancy: 
only by a contract with his landlord. Tne 
relationship (i. e., of landlord: and tenant) is 
established by.the decree filed before me. I 
find that the origin of the defendant's 
tenancy is not kuown. I find thatit has 
been inherited by defendant No. 2 from his 
father. J] find that it has been held for over 
50 years, and that an uniform rent ot Rs. 7 
has been all along paid. 1 find further that 
this tenancy was taken for residential 
purposes. l find there is no brick-built 
structure of the defendant on the land, and | 
that the structure thatis there was built 
after objection by the plaintiff, and after 
the failure of the plaintiff in the pre- 
vious suit,” Ze 

It was also.found*or admitted that the 
defendant held a permanent tenure, but 
that such tenure was not for agricultural 
purposes or governed by the Bengal 
Tenaucy Act; that before 1920 there was no 
struciure upon the land; that there has been 
no transfer inter vivos during the currency 
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ofthe tenancy! and that in 1920 when the 
defendant was proceeding to erect a build- 
ing on theland the plaintiff brought a suit 
for an injunction to prevent him from 
putting up a pucca structure on the land 
without the consent of the landlord. That 
‘guit was dismissed upon the ground that the 
structure which the defendant was erecting 
was katcha, and nota pucca building. In 
that case the Court further expressed the 
opinion that the defendant did not possess 
any permanent right of occupation.” I 
mention this last fact as. part of the 
narrative, but for the purpose of my judg- 
ment I have not relied upon it, The question 
that falls for determination is whether the 
proper inference of law to be drawn from 
these facts is thatthe tenancy.is a perma- 
nent one. Now, the onus of proving that a 
defendant is in occupation under a tenancy 
which is not subject toa. notice to quit is 
upon the tenant who seta up that his 
tenancy is of a permanent nature. The duty 
of, the Court, as I apprehend the law, is to 
take into consideration all the facts proved 
that are relevant for the determination of 
the issue, and to decide, as a matter of law, 
whether from the facts proved the legitimate 
inference is that the tenancy wasa perma. 
nentons. The law upon this subject has 
bean laid down by the Judicial Committee 
of the Privy Council inthe case of Naina- 
pillat Marakayar v. Ramanathan Chettiar 


(1). In the course of delivering the 
judgment of the Board Sir John Edge 
observed: i 


“Tt cannot now be doubted that when a 
tenant of landsin India in a suit. by his 
landlord to eject him from them, sets up & 
defence that he-hes a right of permanent 
tenancy in the lands, the onus of proving 
that he has such right is upon the tenant. 
In Secretary of State for India v. Luchmes- 
war Singh (2), it was held that the onus of 
proving that they had a permanent right of 
‘occupancy in lands was upon the defendants, 
who alleged it as a defence to a suit by 
their landlord to eject them, and that proof 
of long occupation ata fixed rent did not 
satisfy that onus; and in Seturathnam Iyer v. 


82 Ind. Cas. 226; 511. A. 83 atp. 89; A.I R. 

L 9; 22 A, L. J. 130; 34 M. L. 

46 M. L. J. 546; 100. & 
R. 464; 47 M. 337; 28 O. W. N. 809; L.R. 

33 (P. 0.) : 


ode < d ` . 
“ (9) 16 + ie is 0. 228, 13 Ind. Jur. 10; 5 Bar. P. O. 
T. 215; 8 Ind Dec. (NA) LAT (PO) o > 


(L 
. 195 P, O. 65: 19 

T, © (1994) M. W, N. 293; 
A.L. 
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Venkatachala Goundan (8) in. suit by lands 
lords for the ejectment of the defendants 
from lands in a ryotwart district in Madras, 
the giving of notice to quit not being 
disputed, it was held that the ofus of 
proving that the defendants had rights of 
permanent occupancy was upon them...,... 
That permanent right of occupancy can 
_only be obtained bya tenant by custom, or 
by a grant from an owner of the land who 
happens to have power to grant such 4 
right, or under an Act of the Legislature.” | 

In this case it is not contended that the 
tenant obtained :& permanent right of 
occupancy by custom, or by an Act of the, 
Legislature. It was, therefore, incumbent 
upon him to prove that he had obtained it 
by an express grant from the owner of the 
land. Now, how can a tenant prove the 
existence of such a grant? If the origin of 
-the tenure is known cadit quæstio, for then 
it is possible to secertain from the terms of 
the agreement whether the tenancy wasa 
permanent one or not. But where, as in 
this case, the origin.of the tenancy is taken 
to be unknown, the tenant must needs prove - 
such facts that- the reasonable inference 
‘therefrom is that the tenant had been granted 
a permanent right of occupancy. mb 

A large number of cases have been 
canvassed before us, but Iconfess (though I 
speak with all due deference) that it appears 


to me that in some of the cases the real 


issue has been clouded by confounding two 
different things, an inference to be drawn 
from facts and a presumption -of lew. ln 
this country those who are employed in 
administering the law for the most part ate 
occupied with cases in which presumptions — 
created by statute play a large part in the 
argument, and it seems fo me that from 
time to time certain. facts, if proved, have 
been treated as raising & presumption of 
law that a particular tenancy isofa perma- 
nent nature rather than as evidence from 
which an inference that a permanent 
tenancy has been created may reasonably 
þe drawn. Indeed, in some cases the | 
decisions have gone so far as to state that 
there can be no legal presumption of per- 
manency unless certain specific facts are 
proved: for instance, in the ease of Abdul 
Hakim Khan v. Elahi Bakeha Saha (4) 


76: (1920) M. W. N. 613 


(3) 56 Ind. Oas. 117; 47 I A. 76; ( 

97 M. L. T. 102;11 L. W. 399; 38 M. L. J. 476; 22 Bom, 
L. R. 578; 18 A. L. J. 707; 43 M. 567; 25 O. W. N. 485 
P.O). 

€ (4) i Ind. Cas. 103; 290 W. N. 138 at p. 148; AJ, | 

Ry 1985 Gal. 309; 52 Q, 43 Ne 


-4 {ep 
“> “ Ohakravarti, ð., in the course of delivering a 
“Judgment in which Greaves, J., concurred, 
‘stated that:— ; a 

“An, analysis of the cases cited before, in 
which presumption of permanency was 
“made, shows that the following elements 
‘existed in these cases, ‘viz., first, the origin 
_of a tenancy for residential purpose must be 


unknown; secondly, existence of permanent. 


‘pucca buildings on the lands built long be- 
‘fore any controversy arisesand that to the 
knowledge of the landlord; thirdly, uniform 
payment of rent; fourthly, recognition of 
' -guccessions and transfers by the landlord... 
‘Itseemsto us that the absence of either 
ofthe elements Nos. 1 and 2 as atated above 
‘would be ordinarily fatal to any claim of 
‘permanency on the theory of last grant.” . 
No doubt, if the origin of the tenancy was 
‘known, there would be no room for a 
‘discussion of the mode. in which the 
tenancy was created, but the absence of 
permanent pucca buildings on the land 
built long before any controversy arose to 
the knowledge of the landlord, with all dus 
deference, appears to me, although an 
important element forthe Oourt to take into 
‘consideration, in itself not necessarily con- 
elusive against the tenant. In my opinion 
fhe true rule is that the Court must 
decide whether the tenancy isa permanent 
one or not as an inference of law to be 
‘drawn from a consideration of all the. 
relevant matters of fact that are proved 
“in evidence before it. It would not ba 
‘dificult to imagine cases in which, notwith- 
ptanding that no pucca structure had been 
` erected on the land, the evidence might 
‘be such that from it the existence of a 
‘permanent tenure might reasonably be 
‘{aferred. In my opinion in each case the 
QOourt must take into consideration all the 
` relevant evidence that bas been adduced. 
In this case, no doubt, theré are elements 
which point to the tenancy being a perma- 
-nent one; for instance, its origin is un-e 
known, the land has been held in occu- 
pation for over fifty years by the present 
‘occupant or his father, and the rent has 
always been paid ata uniform rate: But 
those arenottheonly facts that have been 
“found. The mere fact that there has been 
.a transmission on death’ from father to 
“gon without objection from the landlord 
“is not conclusive of the matter for, 
‘pointed out by Obhakravarli, J.,in Abdul 
“Hakim Khan's case (4): - <.. 
- “The fact that the tenant is allowed to 


as .was ‘injunction to prevent 


`o WĪBARAN CHANDRA DRABA MODAKO, Ktirstio Nonii KUNG, 1191. 6), 1996 


continue in possession of lands for genera 
tions, without alteration of the rent, ia of come 
mon occurrencein this country and is 
usually attributable to the reluctance of a 
landlord to eject a tenant from his home s0 
long as he does not make himself objection- 


„able and regularly pays his rent.” 


But it is an element which must be 
taken into consideration, Another import- 
ant fact is that the defendant himself 
did not claim in his defence that he was 
the holder of a permanent tenarcy under 
the general law by reason of a lost grant 
of a permanent tenancy. That fact is not 
conclusive against the tenant, but it is - 
an element in the case which cannot be 
ignored, Again, there is the fact that no 
structure was upon the land until 1920, 
lf this was a permanent tenancy that had 
been created at least fifty years ago for 
residentia] purposes it is strange that no 
building was erected upon the land until 
eight years ago. That fact, in my opinion, 


‘militates, but is not necessarily conclu- 


sive, against the permanent nature of the 
tenancy. Further, it is sometimes found 
that a tenant has put up a substantial 
structure upon the land withoutobjection - 
from the landlord. In my opinion that 
is evidence of considerable weight tbat 
the parties intended and agreed that the 
tenancy should be a permanent one, for 
in this country landlords are not wont 
to allow ticca tenants to put up substantial 
structures on thé land. But, in my opinicn, 
such a fact is not conclusive egainst the 
landlord, nor in itself dees it necessarily. , 
give rise to a praesumptio juris that the 
tenancy is of a permanent nature. On 
the other hand, the landlord sometin.eg 
is found to have objected to aatructure 


being erected onthe land by the tenant, 


If be has failed to raise apy objection 
until the structure has been in existence 
for a considerable period, the landlord 
may be met in a proper case by the 


‘equitable doctrine of acquiescence. But 


if the landlord has objected forthwith or 
while the work upon the structure was 
proceeding, that circumstance, no doubt, 
is evidence that the tenancy was not a 


-permanent one; a fortiori, if, as in this 


case, while the building was in process 
ef construction he brought a suit for an 
the tenant from 
Lpilding a pucca structure upon the land, 
‘In short, each- case must turn upon 
its own facts .[Bireswar .Mookherji y, 


119 L 0. 1988 


Trotlokhya Dasi (5)] and, in my opinion, 
taking iato consideration all the fasts 
that have been found ia tha presaat case, 
the proper inference of law to be drawn. 
therefrom is that the defendant has failed: 
to establish that his tenancy of the land. 
ma permanent tenure under the general 
aw. 

The result is that the decrees of the lower. 
Ovurts must be set aside, and a decree 
for possession passed ia favour of the 
plaintiffs. The plaintiffs are entitled, to 
their costs in all the Oourts. 5 

Mallik, J.—I agree. 

A. N. A. Appeal allowed, 

(5) 96 Ind. Oas. 315; 30 O., W. N. 709, 
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LAHORE HIGH COURT. 
Frest Orvie Apesar No. 1534 or 1927. 

K February 29, 1928 . 
Present:—Mr. Justice Tek Ohand and 
Mr. Justice Bhide. 
GURMUKH SINGH AND OTHERS 
—APPELLANTS 
versus 
SHIROMANI GURDWARA PRA- 
BANDHAK OOMMITTEE, AMRITSAR 

RespovDaNnTs. i 

Sikh Gurdwaras Act (VIII of 1935), s. 6- Right to 
apply for compensation. : 

An application for compensation under s. 6 of the 
Sikh Gurdwaras Act can be made only on behalf of 
a past or present hereditary office-holder or the 
ee successor of such offics-holder. [p. 184, 
gol. L 

“First appeal from an order of the Sikh 
Gard wara Tribunal, dated the 7th May, 
1927. 

. Messrs. Badri Das and Din Dial, for the 
Appellants. , 

Mr. Man Singh, for the Respondents. 

JUDGMENT.—On Sth July 1925, four 
persons Pritam Singh, Bhag Singh, Sant 
Singh and Bali Singh presented a petition 
for compensation under s. 6, Sikh Gur- 
dwaraas Act, to the Local Government 
through the Secretary, Transferred Depart- 
ments. In the petition, it was stated that 

_Gurdwara at Khadar Sahib known as Sri 
Darbar Sahib belonged tothe descendants 
of Guru Angad Dav Ji, that it was occupied 

-and managed by the said descendants 

‘whose interest in the place as well as the 
income thereof was determine] by the Tight 

- of inheritance - under their personal law, 
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that the indomie of the Gurdwara was divide 
ed amongst them accordingto ancestral 
shares, that theas descendants used to ap- 
point, from amongat themselves representa 
tives toact on their behalf for the manage- 
ment of all that belonged to them jointly 
aud for the realization and distribution of 
the joint income and that the present 
representatives were the four applicants who 
had been recognized as auch by the District 
Authorities. They were accordingly ‘“‘entitl- 
ed” tc present the petition on behalf of 
themselves and their principals, the de- 
scendants of Sri Guru Angad Dev, and they 


‘prayed that the “whole income of the Gure 


dwara or such part of it as might be deem~ 
ed proper, be awarded tothe descendants 
of Sri Guru Angad Devat Khadar Sahib 
through the petitioners and that ‘he jagir 
income might be adjudicated to belong 
esd to the petitioners and their princi» 
pals. 
In this petition the names of the “princi- 
pals” were not disclosed nor was it stated 
how many they were and where they were 
living. The petition was duly forwarded 
to the Tribunal and on 17th April, 1927, Mr, 
Din Dayal, Advocate, appeared for the four 
applicants. He admitted that his clients, 
the four petitioners (whom alone he 
described as office-holders), did not hold 
any power-of-attorney for the other de- 
scendants of Guru Sahibon whose behalf 
they professed to act nor did he himself 
hold any vakalatnama from them. He - 
expressed his inability to state their number 
‘even approximately and remarked that 
they might be one thousand. At the foot 
of his statement, there isa note recorded 
by the President that “Mr, Din Dayal asked 
repeatedly whether these one thousand 
people were office holders of the Gur- 
dwara, refused to give a direct. answer 
repeating merely that they were owners of 
the Gurdwara.” 

On this the Tribunal passed an order, 
dated 7th April, 1927, holding that the peti- 
tions as presented must be-confined to the 
claim of the four persons mentioned in if, 
and that it was incompetent on behalf of 
the other descendants of the second Guru, 
whose number or namesor other descrip- 
tion had not been disclosed either in the 
petition or before the Tribunal. They 
accordingly framed issues relatiag to the 
claim of the four applicants only. 

A few days later, oa 19th April, 1927, the 
appellants, who are 53in number presented 


J8 
fn application to the Tribunal unde. 
©. XIV, r. 5, Civil Procedura Oode, stating 
that they along with 70 other persons had 
filed. a petition under s. 6 through their 
four representatives aforesaid, butthat the 
Tribunal had decided on 7th April that 
the petition on their behalf was incompe- 
tent. They alleged that they were owners 
and office-holders of the Gurdwara and as 
_ buch competent to apply. They according- 
ly claimed that the said order be discharg- 
ed and they be given an opportunity to 
sign the original petition or the Tribunal 
might exercise its powers under 8. 16 of the 


Act: and join them as parties to the- appli- ' 


cation. This -application was rejected by 
the Tribunal on 7th May, 1927. : 

“The present. appeal has been filed on 
behalf of these 53 persons~ attacking the 
orders passed on 7th April and 7th May, 
1927, respectively. Mr Badri Das, who 
appeared on behalf of the appellants, ad- 
dressed us on: several points, but, in our 
opinion, the appeal must fail on the short 
‘pround that neither in the petition of 5th 
July, 1926, nor in the statement made by 
Counsel on 7th April, 1927, was it claimed 
that the 53 appallants were “past or present 
hereditary office holders” as defined in 
gp. 2 (4), which lays down that unless there 
is anything repugnant in the subject or 
‘gontext, “ofice” means any office by virtue 
of which the holder thereof participates in 
the management or performance of public 
‘worship in a Gurdwara or in the manage- 


“ment or performance of any rituals or cere- - - 


monies observed therein: and “‘office-holder" 
‘Means any preson who holds an office.. An 
‘application for compensation under s. 6 can 
only be made on behalf of a “past or present 
‘hereditary office-holder” or the "presump- 
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HM salve unable to accede to this contention in 
-view of the fact that for nine months after 
the presentation of the petition the appele 
lants took no stepa whatsoever either to 
disclose their identity or to state that they 
held an “office” or were the “presumptive 
successor" of an “office holder” in the Gur- 
dwara, Indeed on 7th April, 1927, the 
learned Counsel for the alleged agents of 
the appellants expressed his inability to 
define the status which the descendants of 
Guru Angad Dev, including the appellants, 
were supposed to have inthe Guidwara at 
Khadar Sahib, and he refused to givea 
direct answer to the question repeatedly 
put to him by the Tribunal whether these 
persons were “‘office-holders.”’ 

In these circumstances we must hold 
that the Tribunal came to a correct conclu- 
sion in confining the application of 5th 
July, 1626, to the four applicants named 
therein, and in rejecting the application 
subsequently made on behalf of the appel- 
ants. This being our view, itis not neces- 
sary to decide the other points that arise in 
the case. 

. The appeal fails and is dismissed with 
costs, $ 


A. N, A, Appeal dismissed, 


“tiva successor” of such office holder. The 


‘appellants could, therefore, succeed only 
‘Uf this status was claimed for them, but that 
application apart from the fact that it was 
‘not signed by the appellants or theirduly 
authorized agents was entirely silent on 
‘that point. It nowhere stated that the 
` appellants participated in the management 
or performance of. public worship in the 
“Gurdwara at Khadar Sahib or of any rituals 
or ceremonies observed - therein. 

It has been argued that this application 
ought not to be strictly construed, in view 
of the fact that the Sikh Gurdwaras Act 
was a novel’ piece of legislation and that 
there were n0, precedentsto guide the claim- 
“gate or their, advisers, But we feel our- 
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May 2, 1928. 
Present:—Mr. Justice Venkatasubba Rao, 
BABU alias 


GOVINDOSS KRISHNA- 
DOSS— PLAINTIFE : 


versus 
GOKULDOSS GOVERDHANDOSS 
AND OTHERS— DEFENDANTS, 

Hindu Law—Joint family—Deed of partition— 
Language clear—Evidence of subsequent conduct, 
admissibility of—Re-union—Re-uniting members, with 
minor sons—Re-union, legality and ejfect of—Legal 
incidents—Burden of proof—Vyavahara Mayukha— 
First cousins, whether can re-unite—Separate house- ` 
keeping, effect of. < 

-Whero a partition award is clear and unequivocal 
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la ita terms and purports to be an outeand-out- 
partition, between all the membera of the family, 
svidence of subsequent: conduct {a inadmissible to 
show that two of the membera were undivided 
anter ge. [p. 188, col. 1.] - . 
The circumstance that immediately after a parti- 
tion some of the members agreed to bear their house- 
keeping expenses in certain defined shares is utterly 
incompatible with the notion that they intended to 
. remain, as before, members of aco-parcenary. On 
the other hand, it affords the most cogent evidence, ` 
that what was intended, was & separation, resulting 
in a disruption of the joint family. [p. 189, cols. 


1&2 
Under the Hindu Law, re-wnion between two divided 
-members of an original joint family does not become 
legally impossible by reason ofthe fact that each of 
the ra-uniting members’ has a minor gon in existence. 
[p. 189, col, 2.] ` h 
A partition which the fathers enter into not 
only separates each branch from the resi but also 
automatically severs each son from his uncles. The 
gong in such a case are but constructive parties to 
the partition and where the heads of the different 
branches re-unite the sons must similarly be deemed 
constructive parties to the re-union, [ibid.] DE 
Under the Vyavahara Mayukha a person may 
ye-unite with any relation who wasa party to the 
original partition, so that there-is no legal bar to the 
ye-union of cousins, [p: 190, col, 23 ; 
t Uħder the Hindu Lew, re-union gives rise not 
merely “to a rule of preferential succession but 
yemita the parties to their original joint family status 
with all the incidents of a Hindu co-parcenary. [ibid] | 
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Jointness in residence, food and worship does not 
necessarily connote reunion, no more than is a 
separation in these respects conclusive proof of 
partition, [P. 196, ool. A 

Division into shares of sxpenses of house-keeping 
and worship expenses is essentially .a characteristic 
of a separated status... [p. 196, col. 2.] h 

Paar is a mater of ety rare occurrence and 
when it happens it must. be strictly, pro 
other disputed fact. [ibid] — Topovat AS ERY 

Where the language of a document is plein and 
wnambigtous, extrinsic evidence cannot be received 
to explain or control its terms. [p. 186, col. 2.] 


Messrs. S. Doraiswami Aiyar, S. Varada- 
chariar, V. Balarama Aiyar and P. Bala- 
subramania Aiyar, for the Plaintiff. 

Sir C. P. Ramaswami Atvar, Messrs. A. 
Krishnaswami Aiyar, O. T. Govindan Nam- 
biar and R. N. Aingar, for the- Defend- 
ants. - : 


JUDGMENT.—The dispute in this 
case relates to property valued at several 
lakhs, and the points that have been raised 
have baen argued very fully. In the follow- 
ing genealogical table, which set forth the- 
relationship of the parties, are also noted 


‘ certain important dates. 


RAMDAS GHANSHAMDAS, 


died 17th October, 1879, 
married Kamalebai or Akka E 
l | : ee | 
Muralidas, Govardhandas, Balamukundas, Bhagavandas, Subrayadas 
died 24th April, died 26th September, died 1896, ` died 1911, (alive) 
1907, 909, married married married 
married’ Yasodabal married Kammubal, Rukkubai, Kundenbal, Godavari, 
or Jessubai or defendant No. 5, 
essu died January, 1926 Fs 
Gokuldas, Dwarakadas, 
7 _ defendant No. 1, defendant No. 2, 
Born 6th April, 1885, Born 12th November, 1891, 
married Gangabai. died 14th January, 1925, 
married Jamnab 
Ramdas, defendant No. 8, 
Born 9th August, 1914. 
ii ee = 

Putlibai alias Nani or Krishnadas, __ 
Nanu married Laldas 4 Born 16th May, 1884, 
died 13th August, 1908, 


oo |. 
Jayakrishna died young. 


married Radhabai, defendant No. 4 
Babu alias Govindas, 


Born 18th November, 1907, 
plaintiff. 


e 
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he principal question to be decided is 
a the tighta of the parties to be determined 
‘on the basis of a contract of partnership 
‘or on the footing that they are co-parceners 
of @ joint Hindu family? Ramdas. Ghan» 
shamdas was carrying on trade in yarn 
and died'in 1879. After his death, his 
sons continued the family trade and-lived 
as members of a joint Hindu family. Dis- 
putes arose among them and they executed 
muchilikas (submissions) in favour of an 
arbitrator who, on 27th September, 1890, 
delivered his award in writing, effecting a 
partition of the family properties, The plaint- 


iffalleges that Muralidas and Govardhandazs, . 


as a result of the partition, became the 
owners of the family business, and continued 
thereafter to trade jointly andas partners, In 
course of time, he goes on to allege, Krishna- 
das and Gokuldas, were admitted into the 
` partnership, Muralidas died in 1907 and 
‘Krishnadas in 1908 and the partnership 
was afterwards continued by the surviving 
partners, Govardhandas and his sons, The 
former died in 1909 and the trade was 
continued by his sons, Gokuldas and 
Dwarkadas. The plaintif claims that, as 
the son of Krishnadas, he is entitled to 
have an account taken of the affairs of the 
partnership, which, he contends, became 


dissolved on the latter's death in 1908- As - 
the above table shows, the principal parties - 


contest were the plaintiff, ‘the ist, 
sea the 3rd defendants. Subsequent 
to the suit, the 2od, defendant died and 
the lst defendant became an insolvent and 
his estate is now represented by the Official 
Assigneé, Madras, who has been brought 
‘on the record as the 6th defendant, ; 
The defence ofthe Official Assignee is, 
that the partition of 1840 did not affect 
the status of Muralidas and Govardhan, that 


` it was apartial partition in regard to parties _ 


and that its effect wasto sever the remain- 
ing three brothers alone from the family, 
He thus contends that Muralidas and Go- 
vardhandas continued to remain, as before, 


members of a Hindu co-parcenary. Should,-. 


however, the Court hold that there was. a 
partition between them inter se, he main- 
tains in the alternative, that immediately 
or some time thereafter there ¿was a re- 
union between them, which involves in 
law (so he contende) a restoration of the 
joint family status, Gokuldas, the Official 
Assignee alleges, dealt with the property 
not as the surviving partner but in his 
capacity as the managing member of the 
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undivided joint family and that the plaints 
iff is bound by the acts of the said manages, 
The plaintiff answers, not only that there 
was no re-union in fact between Murali» 
das and Govardhandas, but that, in law, 
there could not havé been a valid re-union, 
He also contends that re-union does not 
in law restore the original -joint family 
status, but that it merely gives rise to 
a rule of preferential succession. The im- 
portance of this contention to the plaint- 
iff is obvious. If it isaccepted as sound, 
it follows that whether there has. been 


-re-union or not, the right which he claims 


in this suit remains unaffected. Ifre-union 
does. not lead to a restoration of the co- 
parcenary, with its various incidents, inə 
cluding the powerof the manager to bind 
the other members by hisacts, it matters 
little to the plaintiff on the facts of this 
case whether it is held that there wasor 
was not avalidre-union. The alienations 


‘of Gokuldas are sought to be made bind- 


ing on the plaintiff on the supposed gropnd 


that they are the acts of a managing 


member and if this ground does not exist, 
the plaintiff's liability disappears along 
with it. 


The questions that are raised may be 
thus shortly stated :— 
(1) Did the partition of 1890 effect a sever- 


ance -between Muralidas and Govardhan» 


das ? 

(z) Oould there'be a re-union valid 

(8) Does a re-union lead to the restoras 
tion of the joint family, or does it merely 
give rise to a special rule of preferential 
succession ? : 

(4) If there was a severance, was there 
in fact a subsequent re-union ? 


The first point.—The first eontention for 
the defence is, that there was no separation 
between Muraii and Govardhan inter se 
and they continued to remain joint. Itis 
suggested that there was in fact a partial 
partition, the other three brothers separat- 
ing from the family leaving the status of 
Murali and Govardhan unaffected as 
members of aco-parcenary. 

It is a well-settled rule of law, that where 
the language of a document is plain and 
unambiguous, extrinsic evidence cannot be 
received to explain or control its terms, 
Dealing with the point whether there was 
or* was not a partition, the Judicial Com- 
mittes laid down this rule in Balkishen Das 


fno, 1938 
v. Ram Narain Saliu (1). The Hioh Court, 


having in effect held that the ‘instrument 
in question was unambiguous, . proceaded 
to construeits terms in the light of the 
subsequent acts of the ` parties. Their 
Lordships while reversing the judgment 
of the Court, enunciate the principle, that 
where the instrument is plain and un- 
equivocal, evidence of conduct cannot be 
received for elucidatingits terms. There 
is a striking application of this rule in 
Lord Hastings v. North Eastern Railway 
(2). The importance of the case lies in the 
fact, that the parties acted upon the- agres- 
- mont for more than 40 years from its date, 

in & sense opposed to the clear meaning 


of the words; bul. this did not prevent the ` 


Court from excluding extrinsic evidence. 


Lord Halsbury observéd:—“No amount 
“of acting by the parties can alter or qualify 
words which are plain and unambiguous,” 


` Inthe judament in that case is cited 
Clifton v. Walmesley (3) which also illus- 
trates the rigour with which this rule is 
applied. There are, of course, cases where 
extrinsic evidence was received, but that 
was becausethe words were ambiguous 
“and of doubtful import. In Wateham v. 
Attorney-General. (4) the instrument'con- 
tained an ambiguity and evidence of user 
was in consequence admitted. In Ma 
Thaung v. Ma Than (5) the contract was 
“onen to differant mesning" (See page 
- 882*) Ram Pershad Singh v. Lakhpati Koer 
(6) belongs to the same category. The 
partition was effected bya decree which, 
as the head note points out, was ambiguous. 
It was eo “imperfect in form" -thatit 
could be relied on to supnort the inference 


of separation (see page St) as also the argu- 
was to negative. 


ment, that ita legal effert 


` Beparation, (See page 10t) In such Cases, 
. the Court looks atthe acts: done by the 

parties under the -ambiguous deed, a8 
affording a clue - to their intention, the 


(1) 30 L A. 139; 30 0.738: 7 O. W.N. 978; 5 Bom, 
L. R. 461: 8 Sar, P. O. J. 489 (P 


. J. 489 (P.O). 
> (2) (1900) A. O. 260; 69 G. J. Oh. 516; 82 L., T. 429; 
16 T: L. R. 395, 


(8) (1794) 5 T. R. 584: 101 E. R. 318; 90 R. R. 900. 
(4) (1919) A. O. 533; 87 L.J. P.C. 150; 34T. L. R. 
481: 120 L. T. 258, `. ; 
- (5) 80 Ind. Oas. 1031; 510, 374; A. I. R. 1994 P.O, 
88: 19 L. W. 477; 46 M. L. J. 618: (1924) M. W.N. 669: 
8 Bur. L. J. 333; 51I. A. 1; 29 0-W. N. 559; 5 R. 175 
(P, O.).. artes 7° aay 
< (8) 30I Av: 300.231: 70. W.N..162; 5 Bom. L. 
R, 130; 8 Sar P. O.. J. 380 (P. C} >. eee 
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principle being, in the words of Lord 
Sugden: “Tell me what you have done under 
such a déed, and I will tell you what that 


deed means.” Attorney-General v. Drum- 
mond (7), . 


Sir O P. Ramaswami Ayyar for the de- 
fence has made a strenuous effort to show 
that there is an ambiguity in the Partition 
award in question, and I shall now proceed 
to closely examine the terms of that instru- 
ment. I may note that itisa long but 
carefully prepared document and deserves 
careful perusal. Of the fiye brothers, 
Subbaroyadas (the youngest) was a minor 
aud, was - represented by his mother.- 
Kamalabsi. The. award ‘sets forth in 
great detail the properties owned by the 
family and the outgoings and says thatthe 
total value of the « -assets available for 
division is one lakh and 70,000 odd. The 
propersy is divided into five shares, 
each share amounting to- Rs. 38,514, 
The net assets are ascertained only after 
a due provision is made forthe unmarried 
girls, the mother of the parties, the wives 
and sons of the major co-parceners (includ 
ing Murali and Govardhan). ‘Similarly, 
sums cre set apart for the marriages of 
Baghavandas and Subroyadas, two of the 
five brothers, whose marriages had not by 
then been performed. The division ig 
complete and thorough, even such trifles ag 
mirrors and mats not being omitted, The 
deed goes on to describe in what manner 
the share of each has been allotted. There 
are long and complete lista of properties 
set apart foreach of the co-parceners, The 
document then winds up with a very 


significant passage. It saye that each of 


the parties mentioned in the deed (includ- 
‘and Govardhan) has 
separately received his share and that 
each shall enjoy the properties sat apart ` 
forhim and nonsof them is to have eny 
right against the other, The last partis 
thus rendered by the Court Interpreter: i 


“So, from now, each of. you shall 
hold and enjoy the moveable and im- 
moveable ‘properties accruing to his res- 
pective. shares - from generation to 


. generation through sons and grandsons 


and with all right to gift, exchange, sell ` 
and mortgage. In the course of such 
enjoyment, there shall exist “among you 
only the connection. of the right of pollu- 


(7) (1842) L Dr, & War, 353 at p, 868. ` 
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tion hereafter and there shall not be any 
ronnection of money or debt to the least 


extentas Amongst ons another,. Such is 
` the panchayat award written and given by 
ma." j 


Itis impossible to regard this document - 
as. anything.but an out-and-out partition. 
It is difficult to express.in clearer or more 
forcible language that the parties intended 
to separate, each:from the other.. If the 
instrument is unequivocal,” it follows that 
no -evidence of conduct to. explain its 
terms can be received. I shall now ex- 
amine the grounds which ‘have been put 
forward to support the ‘theory that this 
document did not effect &@.severance’ bet- 
. ween Murali and Govardhan. ° >~ i 

(1) It recites that what led to the parti- 
tion were disputes between Murali and 
Govardhan on the one side and the three 
remaining brothers on the other. Does 
` this affect the nature of the transaction? 
Oan it be-urged:that as there were no 
quarrels between the remaining three there 
was no division among them inter se? This 
has not even been suggested. 

(2) The scheme of the partition is this, ` 
There was a yarn business that was being 
carried on. The deed does not say so in 
terms, but there can be very little doubt 
thatit was intended.that the trade was to 
be taken over as a going concern b 
Murali and Govardhan. ‘Three of the four 
houses were also assigned to them. The 
bulk of the property having thus . been 
given to these two, they | passed, in order 

. to equalise shares, promissory notes for 
unequal amountsin favour inter alia of 
their three brothers, Each of these pro- 
missory notes was for about Rs. 30,000, 
-It was apparently contemplated that 
Muraliand Govardhan should live and trade 
together, that the other three brothers. should 
- even after seperation continue to ` reside 
‘slong withthe former and. practically as 
- members of their house hold: This prob- 

ably explains the curious fact that among 
“the items allotted to the last three brothers, 
household utensils and furniture do not 
‘find a place; forif they were not expected 
to maintain an independent home, why 
should they need them? Then again, if 
it was intended that Murali and Govar- 
dhan should carry on the business jointly 
after partition, what would be more 
natural than to allot to them conjointly 
the trade and the trade assets as a goin 
concern? This cannot. show that there 
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was no separation between -them. Why 
should not brothers who hava cessed to bë 
co-parceners become partners? Though the 
value of the stock of yarn given to Murali 
and Govardhan wag equal, the cash which 
also formed partof the business was une - 
equally allotted (Murali Rs. 15,000 odd, 
Govardhan Rs, 18,000 old). Though, in 
effect, the business as a going concern 
was given to these two brothers, the allote 
ment.of -shares was distinct and (this Į 
regard as important) the concern ‘was not 
assigned to’ them ‘even formally in two 
equal halves; in other words, so far as the 
instrument goes, it effects a clear and 
decisive severance, although it may be 
spelt out fromthe deed that the businesg 
was jointly handed to them. In regard to 
the houses, similarly, they were not jointly 
allotted to Murali and Govardhan; on 
the ` contrary, a moiety of each of the . 
three houses was valued and separately 
allotted to Murali; and that process was 
repeated in thecaseof Govardhan. These 
facts, far from showing that there was 
no division between “them, prove the 
very reverse, namely, that they intended 
that their relation as co-parceners should 
come to an end, : 


The contention put forward for the de- 
fence in fact amounts to saying, that be- 
cause there was ‘not a division by metes 
and bounds in regard to certain items, it, 
therefore, follows that the deed did not 
effect a severance. _It-has been repeatedly 
held:that physical or de Facto division: ig 
not-essential toa separation. If the parties 
agree to hold «the property in defined 
shares as separate owners, such an agree. 
ment, evidencing as it does an intention 
to separate, (for intention is the decisive 
test), operate as an immediate partition; 
there isa division of title and interest 
what is postponed being, a division by 
metes and bounds, Appovier y, Rama Subba- 
Aiyan (8). 

(3) I now pass on to the next contention, 
The deéd says that the arbitrator was re- 
quired to take an account - of the business 
only to the 8rd November, 1888; but the 
partition was made on the 27th Septem- 
ber, 1890. I am unable to follow the 
argument that this indicates that Murali 
and Govardhan intended “to remain joint, 
lf you have to effect-a partition, you must 


PO | 


= Gell M.L A. 75; 8 W. R.P. 0.1; 2 Sar, 
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prepare a balance sheet, which ‘represents 
a state of things as they exist on some 
date, nearest in point of time, to the date 
ofthe partition itself. What more con- 

.Venient date can one suggest than the 
close ofthe business year? ‘The Samvat 
year ended onthe aforesaid date, the 3rd 
of November, 1888, and the firstof the muchi- 
likas. (submissions) executed in favour of 
the arbitrator, bears the-date the7th of 
January, 189¥;. and the interval between 
the two dates barely exceeded two months. 
Is there anything surprising in the accounts 
being treated as closed shortly before 
the date when the arbitrator was to enter 
upon his duties? The argument isindeed 
quite untenable, for the deed itself shows 
that though the accounts were taken to 
the 8rd of November, 1888, interest was 
addéd'upon cash and properties from the 
following day, the 4th of November (the 
commencement of the new year) almost to 
the very day of the partition. 

(4) It is next suggested that the shares 
of Muraliand Govardhan were defined, not 
with a view to effect’ a severance between 
them, but in order to calculate their shares 
for enabling the other brothers to separate, 
This, of course, might have been done: 
see Palani Ammal v. Muthuvenkatachala (9) 
but, in fact, was not. There is not a single 
term inthedeed which lends the slightest 
support to this contention, 

I have now dealt with the arguments ad- 
vanced to show that the deed did not effect 
a severance between Murali and Govardhan 
and, asI have shown, they are utterly un- 
convincing; but granting for a moment 
that the instrument is ambiguous ana it ig, 
therefore, permissible to examine subsequent 
conduct and acts of parties to throw light 
upon their intention, the evidence that nas 
been adduced is, as I shall point out in a 
later section, more consistent with the hypo- 
thesis that’ there was a complete severance 
than that there was not, Ishallat once refer 
to onecircumstance which l regard ascrucial, 
Immediately atter the partition, Murali and 
Govardhan agreed to bear their house keep- 
ing expenses in certain defined shares, 
This is utterly incompatible (1 am here con- 
sidering the theory of non-division and not 


(9) 87 Ind. Cas, 333; 52 1. A. 83; A. L R. 19252, 0, 
49; 40M. L. J. 83; 6 P, LicT. 183. 21 L. W. 439; 
(1925) M. W. N, 330; 3 Pat. L, R- 126; 27 Bom, L. R, 
735; 29 O. W. N, 846; 23 A, L, J, 146; L. R, 6 A, (P, Q) 
p43; 48M, i (P. O.A ; 
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re-union) with the notion that they intend: 
ed to remain as hefore members of a 
co-parcenary. When such an act comes 
close upon the heels of the partition, that, to 
my mind, affords the most cogent evidence, 
that what was “intended was a separation, 
resulting in a disruption of the *joint 
family. - 
The second point.—I shall now deal with 
the next contention, that re-union between 
Murali and Govardhan was legally impos- 
sible, as each of them hada minor gon in 
existence. The argument is put by Mr, 
Varadachari (for the plaintiff) in two ways: 
first, the fathers could not re-unite carrying 
by their act iato the re-united family, also 
their sons, for it is said, that under the 
Hindu Law, this is not one of the recogniz- 
ed powers of the father; secondly, the 
fathers could not re-unite, leaving out their 
sons, as re-union presupposes junction of 
estates, and they being joint with their sons, 
could not bring into the pact any property, 
I donot think 1 can accede to this conten- 
tion, At the time the fathers made the 
partition, was there any exercise of volition 
on the part of the sons? They being 
minors, ex hypothesi there was not. The 
partition was by the different heads of the 
branches and their act affected of necessity 
the status of the sons. The partition whioh 
the fathers entered into not only separated 
each branch from the rest but also autos 
matically severed each son from his uncles, 
The text of Brihaspati says that certain 
persons who have entered into a partition 
can re-unite. More often than not, aault 
Cc-parceners entering into a partition have 
sons ; and ifit was intended that in the 
event of a party having a son, he coutd not 
re-unite, it is impossible to conceive -that 
the law-givers overlooked to provide fur 
such an obvious contingency. ‘he song 


-were but constructive paities to the partis 


tion ; they must similarly be deemed con- 
structive parties to the re-union. It is then 
urged that it is contrary to principle to 
hold that the father, by re-union, can affect 
the son's status. The Hindu Law does rez 
cognize the father’s power to. alter the son's 


„jout tamily.status into one of separation, 


Thereis nothing inherently illogical in the 
father, thereiore, possessing’ the power of 
converting his son's status of a separated 
membel into that of a re-united member, 
The rule of law which gives the father un- 
qualified power to give away his son in 
adoplion and thus alter his status and posia 
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nish a useful analogy. In this connexion, 


it has also to be borne in mind that the. 


father can effect a partition among his sons 
inter se, against their will, Next, the argu- 
ment based on the analogy of alienations 
‘and dispositions seems to my mind equally 
out. of place. The power to make a parti- 
tion, the father possesses not because of any 
supposed benefit he is thereby conferring 
upon the son, but this: is recognized under 
the Hindu Law as a power inherent in him. 
It takes no notice of the possible benefit or 
detriment to the son; for example, by se- 
parating the son from his uncle, the father 
“puts an-end to the son’s chances of succeed: 
ing to his uncle’s property by survivorship, 
Similarly, re-union on the part of the father 
“may in a certain évent prove: prejudicial to 
` the son's interest; but it may-also result in 
& positive benefit to him. Ifthe son diesin 
a state of re-union, his uncle may exelude 
his widow, but if the uncle predeceases the 
son, the latter takes his property by survi- 
vorship. Failure to keep distinct the 
theory. of dispositions, where benefit is gene- 
rally the test, and the theory of-partition, 
which takes no account of such benefit, 
. must tend to confuse legal issues, .I may 
pursue the point a little further. If the 
sons in existence at the partition are not 
minors but adults, does that fact present 
any difficulty ? In this instance, the sons 
are either passive parties to the partition, 
` the fathers representing them in that trans- 
action and effecting a severance . of the 
branches, or, they are active parties, in the 
sense, that as a result of the partition, they 
have ‘become severed even from their 
fathers. In the former case, as the fathers; 
by entering into the partition, necessarily 
affected their sons’ status, similarly they 
may, by re-uniting, carry their sons, as a 
matter of course, into the re-united group, 
Neither at the partition nor at the re-union, 
is there an independent exercise of volition 
- on the part of the sons. In the latter case, the 
Bons being not constructively but actively 
parties to the partition, it is open to them to 
join their father in re-uniting, or, to refuse 
to re-unite, It is asked, if the partition leave 


the father and the son joint and undivided, 


does it not impose a hardship upon the son‘ 
to hold that the father, by his own act, can 
force the son back into the original family? 
“The son possesses an obvious remedy, for 
thereisnothing to prevent him from insisting 
pnan instantaneous partition from his own 
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father. Even granting that some extreme 
cases of hardship may be conceived, that is 
no reason why one should refuse to recog- 
‘nizo the. deductions that logically follow 


from the primary conceptions of the Hindu 


Law. 
I need not deal separately with another 
contention, or rather another aspect of the 
same contention, namely, that first cousins 
cannot re-unite, as they are not among those 
mentioned in the text of Brihaspati. The 
‘re union alleged here is not a re-union of 
the first cousins. Their re union is but in- 
cidental to the re union of their fathers; in 
other words, if the fathers re-unite, that act 
by its own force brings about the re union 
of their sons. Butifitis said that the first 
cousins were parties tothe partition and, 
, therefore, necessarily parties to the re-union, 
even then, there is no legal bar to the re- 
union, as under the Vyavahara Mayukha 
by which the parties are governed, a pers 
son may re-unite with any ‘relation who wag 
_& party tothe original partition, The con- 
tention advanced on behalf of the plaintiff, 


is, therefore, unsound, and miust be rejected, - 


The third point—Mr. Varadachari next 
contends thatre-union merely gives rise to 
arule of preferential succession, but does 
not lead to a restoration of the co-parcenary; 
when there is a disruption of a joint family, 
that disruption is once for all, the members 
who have gone asunder can never again 
come together. Mr, A. Krishnaswami 
_Ayyar for the defence urges, on the other 
hand, that re-union eancels the partition 
and remits the parties to, their original 
status and that they thus become subject to 
all the incidents of a Hindu co-parcenary, 
The preponderance of the authority of the 
commentators seems. decidedly to favour 
the view put forward for the defence. Where 
the Mitakshara prevails, a re-united brother 
(just as in the case of non-division) suc- 


ceeds in preference to the deceased's widow, - 
How can this be. explained on the theory . 


that re-union merely gives rise to a rule of 
preferential succession? If the effect of 


the re-union is to reject a relation not ass 


sociated, in favour of a relation so associate 
ed, on what ground is a wife excluded, who 
lived in union with her husband during his 
life? The conception underlying the ex« 


clusion of the widow seems to be, that . 


there has been a restoration of the co pare 
cenary, ` f ANG, ; | 

Mr. Varadachari points out that. it ia not 
& universal rule that a re-united relation ig 


i A 


113 I. O. 1928 


- preferred to one unre-united. 
following examples:— . i 
` (1). If the deceased leaves a re-united 
full brother and an unre-unifed half-bro- 
ther, each takes a moiety of the property. 

(2) Then, again, as between a re-united 
full brother and a re-united half-brother, 
the former excludes-the latter, , 

(3) Inthe case of a competition between a 
~ re-united brother and a divided unre-united 
son, the latter is preferred. . 

(4) If the deceased leaves a re-united son 
and an unre united son, they both take to- 
gether (although this rule is not accepted by 
all the schools)... r ; 


_ These instances show, Mr. Varadachari 
urges that the rule of survivorship-does not 
apply in its integrity in the case of re-union. 
From this, he argues, that re-union doesno 
more than give rise to a special rule of 
succession. Ido not think it can be postulat- 
ed, that because there are recognized 
deviations which do not fit in ‘with 
the scheme of an ordinary joint family, 
- therefore; ib follows that re-union does 
not remit the parties to their original 
` Joint family status. It is profitless to spe- 
culate on this subject, for the question 
ultimately depends on, what.is the true 
conception ofa re-united family according 
to the ancient writers ? Mr, Krishnaswami 
Ayyar and Mr. Varadachari have in their 
able arguments cited several passages 
from authoritative works. - s 


In: Viramitrodaya, there is a discussion 
of the wife's right to succeed to persons 
separated and not re-united. Passage after 
passage shows that the writer assumes that 


B reunion leads to a recreation of the. 


joint family. The following is a typical 
_ passage :— i = 
“Since when the husband dies unseparat- 
ed, he had no (specific) share at all, then 
what will the wife take? And ifre united, 
then although his share has besn specified, 
ib -was lost -by reason of the accrual of a 
common right over again. Norcan it be 
argued that there is certainly his undefin- 
ed -share although it is- the subject of a 
common right; . For although this be admit- 
ted, still onthe death of one by whose 
relation the right became common, the 


succession of him alone whose right sub- ` 


sists is proper, but notthe supposition of 
- the accrual of another's right.” (Setlur's 
Translation, page 398), ee 

` Viramitrodaya is here ‘combating the 
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view of Jimutavahana that a widow is not 
excluded in a joint or re-united family. -` 
Vavahara Mayukha and Sarasvati. Vilasa 
seem also -to assume that re-union leads 


- to a restoration of the jointfamily. 


There is apassage in the Dayabagha 


in which this idea is forcibly brought out. - 


It is worth reproducing and is.ethua 
rendered: by Sircar in his. Viramitrodaya. - 

“Accordingly Vrihaspati says.—'He who 
having been separated dwell together again, 
through affection with the father, brother 
or the paternal uncle is called re-united 
with him. From ‘this text it appears that 
the father, brother and the paternal uncle: 
who ars from ‘their’ birth likely to be 
united as regards the. property acquired 
by the father and the grandfather, they: 


-alone may become re-united when having 


been once separated they annul through 
mutual affection the previous partition 
with an agreement tothe effect that ‘the 
wealth which is mine isthine and what 
is thine is mine, and remain as one, houses 
holder .-as before in commensality and 
undivided (in any transaction). Those, how- 


.6ver, who are unlike these arenot to be 
considered re-united by reason of the mere 


union of property; for if that were 80, 
then the term re-union would be applis 
cable toa joint stock company of traders, 
Accordingly the term `re-union is not 
applied to brethren who manage their estate 
holding them joint for the sake of convenis 


` ence, kut are without, the stipulation based 


upon atection.” - 
„Smriti Chandrika alone sounds a note of 
dissent It deals with the status of re-union. 


Jas. a ssrictly contractual relation giving 


rise to certain special incidents and says 
that the shares shall on a partition correge 
pond to the original capital brought in by 
each person at. the time of the re-union, 
There are óbiter dicta of Sankaran Nair J., 
(sitting alone) in Alamelumangathayaram: 
mah v. Namberumalcheity (10) where the 


learned Judge accepts this doctrine. But 
this is opposed to the decisions of this 
Court and Iam not aware of any . other, 


case inany part of India where this view 
has been adopted. \ 
I shell now examine the decided cases 
on the point, TH l 
~ Varaha~ Narasimhacharlu v, ` Vencata 
Singaramma (11) decided by Wallis and 
(10) 23 Ind. Oas. 824; 15 M, T, T. 358, l 
(11) 3 Ind. Ons, 741; 33 M, 165; 19 M. L, J, 719; 6 X. 


ig 


: or B his uncle? 


a 


mu 


Miller, J.,is a useful case on the point. 
Two -brothers A and B re-united; of 
whom A died leaving C his son, born sub- 
sequent to the re-union. On C's death, 
who succeeded to his property, D his widow 
It was held that the 
rule eof survivorship applied and the uncle. 
was. preferred to the widow. This case. 
establishes— i 

First, that by re-union, a joint interest 


with right of survivorship is created and, 


not merely a tenancy-in-common, and 

. Secondly, that the stateof re-union con- 

tinues with descendants of the.re-uniting 

parties. = 
In this case, it is to be observed-that the 

Jower Court took a different’ view, the 

view now pressed by Mr. Varadachari ; 


and the judgment is valuable, as it was.. 


given after very full.arguments were heard 


on the point. | __ 
This case (and not Ramasami v, Venkate- 


_ gam: (12) as is wrongly stated in the 


“” stipulating, however, 


judgment) was followed in Nena Ojha v. 


Parbhu Dutta .Ojha (13) where the Patna - 


High Oourt held that the effect of a re- 
union is to restore the joint family status, 
with its incident. of survivorship. When 
two brothers governed by the Mitakshara 
Law, after separation agreed to be joint, 
that they should held 
the ‘property in unequal shares, the learned 
Judges decided that there was no valid 
re-union, on the ground that the condition 
was: opposed to the essential character of 
a Hindu co-parcenary, ‘relying upon the 
text “The property which is mine, is thine, 


and that which is thine, is mine.” Sse. 


also Gopal Chunder Daghoria v. Kenaram 
Daghoria (14). 

In Kristnayya v. Guravayya (15) the pro 
perty .to bé partitioned was that of re~ 
united brothers; but the rules which 
guided the Court in every respect were 
those which would be enforced in the 
časa of an ordinary Hindu co-parcenary. 
The point was fully discussed by Phillips, 
J., with reference to the. doctrine, which 
the learned Judge refused to accept, name- 
ly, that the shares are proportionate to the 
capital contributed at the time of the re- 


(19) 16 M.440; 3 M. L. J. 107; 5 Ind: Deo. (x. 8) 


(13) 75 Ind, Oas. 508; 5 P. L. T. 284; A. I R.-1924 


- Pat. 647, 


; 4) 17W, R., 35, 
15) 70 Ind. Oas, 146; 41 M, 


L, J, 508; (1921) M, W, 
a3; M L, W, 608. y 
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éd that the- rules governing the rela- 
tions of parties after re-union in respect of 
partition, are those applicable to an ordinary 
joint Hindu family, f 

. Ramaswami v. Venkatesam (12) is relied 
on as supporting the opposite contention, 
As has been.pointed out in -Varaha 
Narasimhacharlu v. Vencata Singaramma 
(11) this case does no more than give effeat 
to ‘some express texts of the Hindu Law, 
which modify the strict rule of survivorship, 
in favour of unre-united ulerine brothers. 

Some light isthrown on the subject by 
the observations of the Judicial Committee ` 
in Prankishen Paul Chowdry v.: Mothoora-. 
mohun Paul (16) which have been relied on 
in. subsequent cases, If, after separation, 
and before re-union, one of the brothers 
acquired a property out of funds which had 
once been joint, did the-property become 
that of the re-united members, or, did- it 
belong exclusively to the party who 
acquired it? While holding that all the 
members who re-united became entitled 
to it, their Lordships, as the ground of their 
decision (apart from the deed which regue 
lated the rights of -the parties) states the 
rule, that re-union of brothers remits them 
to their former status as members of a joint 
Hindu family. (See pages 406 and 412*.) 

The dicta in Kristrayya v. Venkatara- 
mayya (17) (decided by three learned 
Judges of this Court), Jasoda Koer v. Sheo 
Pershad Singh (18) and Abhaichurn Jana 
v. Mangal Jana (19) are clearly to thesame 
effect. In at least threecases, the Judicial 
Committee has used language which im- 
plies that re-union remits the parties to 
their original status. Jetti v. Banwari Lal 
(20) Palani Ammal v. Muthuvenkatchala (9) 
and Jag Prasad Rai v. Singari (21).]_ - 

Cases under the dayabagha Law dealing 
with succession to re-united relations can 
be no guide, as, whether there is re-union 
or not, the rule of survivorship does not 
apply; but there are other incidents attache 

(16) 10 M. I. A. 403; 5 W. R. P. O, 11; 1 Suth. P. O, J. 

09; 2 Sar. P. C. J. 164; 19 E R. 1025, 

(17) 4 Ind. Cas. 1077; 19 M. L. J. 723, 

(18) 17 O. 33; 8 Ind. Dec. (N. s.) 561. 

(19\ 19 O. 634; 9 Ind. Dec. (N. B.) 865. 

(20) 74 Ind. Cas 462; 50, I. A. 192 at p. 195; 21 A. L, 


J. 582; A. I. R. 1923 P. ©. 136; 18 L W. 273; 45M L, 
J. 355; (1923).M. W.N. 687; 25 Bom..L. R. 1256; 4 Lah, 


. 850; 28 ©. W., N. 785; 33 M. L. T. 283 (P. O.). 
> (91) 86 Ind. Cas. 122; 49M. L. J. 162 at p. 172; 23. | 


A.L.J. 97; A.I. R, 1925 P. O. 93; 20 . N, 229) 

L. R.G A. (P, 0.) 111; 27 Bom, L. R. 760; 290, W, 

N. 34l (P. O) K i 
Baga of 10 M, 1 A[Ea] 
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ing to a joint family which are common 


alike to the Mitakshara and the Dayabagha | 


systems. I have not been shown any case, 
where, in respect of a re-united family, 
those incidents have been held inappli- 
cable under the Dayabagha Law. I may 
cite a typical passage to show that the 
contrary is assumed:— - i 

“In other words, we think that, if a rə- 
union actually takes place between . the 
proper parties,.their representatives. and 
descendants, however remote, will remain 
joint.untila fresh partition takes place, 
exactly in 
ordinary case ofa joint family the mem. 
bers remain joint until partition.” Tara 


Chand Ghose v. Pudum Lochun Ghose (22). . 


The passage relied on by. the’ plaintiff: 
in Balabux Ladhuram v. Rukhmabai (23) 
does not help him. 
between two brothers- 
Girdharlal. It was alleged that there was 
are union after Ladhuram's death between. 
Bala. Bux, his minor son and .Girdharlal, 
his -brother, Their Lordships relying 
upon the well known text of Brihaspati, 
“He who being once separated dwells 

‘again through affection with his father, 
brother, or paternal uncle is termed re-unit- 
ed,” observe, that a re union, properly .so 
called, can only: take .place between 
persons who are parties.to the original 
partition, It is assumed that Bala Bux 
was not such a party. (In the report, 
there is no clear indication of his exist- 
ence on ‘the date of the partition). 
Their Lordships were further disposed to 


hold that a valid agreement to re-unite. 


cannot be-made by or on behalf of a minor, 
I fail to see how this case has any bearing 
on the present question, ‘The re-union 
alleged in the present case is a re union 
between the fathers who were parties to 
the partition itself, and that fact further 
necessarily excludes any question of minor- 
ity. In the result, Iam not prepared to 
uphold the contention of Mr. Varadachari. 
The fourth point.—(a) General.—At the 
outset, I must mention that though this 
point expressly relates to re-union, the 
case of non-division as well as re-union, 
. depends upon the same evidence and it 
is, therefore, needless to examine it under 
two separate heads. -The plaintiff's case 
is, that the partition of 1890 effected a 


22) 5 Wa R. 219 at p, 250; 1 Ind. Jur. (N. a.) 207, 
23) 30 I. A. 130 at p. 135; 30 C. 723; 7 0 W.N, 
942; 6 Bom, L, R, 469; 8 Sar. P, O, J, 470 (P. 0.) 
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the same manner as in an- 


The partition was: 
Ladhuram and. 


ae 
NN 
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complete severance between the five bro- 
thers and that thereafter Murali and 
Govardhan traded in co partnership. For 
the defence it is urged, that tae deed of 
partition did not affect their status but 
that if it did, their separation was fol- 
lowed by a re-union. Two alternative 
dates for re-union have been suggested; 
first, 1890, immediately after the partition; 
secondly, 190V.. According to the plaintiff, 
the partnership originally consisted of 
Murali and Govardhan, and 16 years after- 
wards; i. ejin 1906 their sons, Krishnadas 
and Gokuldas were admitted into the 
firm as partners, He relies upon a very 
important piece of documentary evidence, 
a notice dated. 19th October, 1906, pub- 
lished by Murali and Govardhan, in the 
Madras Mail and in the Fort St. George 
Gazetie (handbills were also distributed), 
announcing that Krishna and Gokul were 
taken as partners from the 19th of October, 
1906, and that the name of the firm would 
remain unchanged. Thus, we have a. 
definite case of partnership as against 
the case of co-parcenary. Which of these 


.two versions is the correct version? In-. 


numerable deeds and pleadings of parties. 
have been’ filed, which contain recitals” 
which are now relied on. When the trial’ 
was in progress, it seemed at one time, 
that there was irreconcilable and hopeless 
conflist between the documents filed for 
the. plaintiff and for the defence. For: 
example, if the plaintiff produced a plaint 
which described the parties as co-partners, 
his opponent immediately handed up 
another, which described them- as mem- 
bers of aco-parcenary, Similarly if a sale- 
deed was’ filed by the plaintiff which - 
showed that the parties belonged to a part- 
nership pure and. simple, the defence pro- 
duced by way of answer, a power-of-attorney, 
which referred to them a3 members of 
an undivided joint family. . A careful 
analysis of the documents filed has, how- 
ever, shown very clearly, that this conflict 
is more apparent than real and that in" 
truth no confusion can possibly arise if the 
importance: of certain events 18 borne in , 
mind. : | : ' 
[His Lordship then considered the evi- 


_dence and proceeded :—] 


. The result of this investigation is, that 
from 1898 to 1909, the parties, with whose’ 
state of mind we are concerned, repeatedly 
made solemn declarations, in deeds as well ag 
in pleadings, under the guidance of several _ 


kenaa ty, E 
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id. 
jegal advisers—declarations which lead to 
the irresistible inference, that their status 
was not that of co-parceners but of separat- 
ed members who combined and traded as 
_ partners. 
ments, it may be asked, where then is the 
conflict to which reference has been made? 
When the principal partners died, the 
grave problem that faced the survivor or 
. survivors was—How was this business to be 
carried on? Would it be more profitable 
to hold themselves out as surviving partners 
- of a trading partnership or members of an 
undivided joint family? The advantages 
of inducing the public to believe that there 
was a joint family, were obvious and we 
find Gokuldas shaped his conduct accord- 


ingly. ‘This then isa definite land-mark.. 


For a brief period, there was some hesita- 
tion and uncertainty on the part of 
Gokuldas; but he soon made up his mind 
and proceeded to describe himself as the 
manager of a jointfamily. He could by 
adopting that course, carry on business 
unohampered, and what is moreimportant, 
he could more freely deal with and dis- 
pose of immoveable property. This fur- 
nishes the key to the solution of the ques- 
tion, Now, in rapid succession, some state- 
ments have been relied on for the 
defence. But of what use are these state- 
ments? It. is not. suggested that there 
was a re-union in 1907 or 1:09 and we are 
not concerned with what the -parties or any 
of them said or did about that time. I 
have referred to a plaint filed in Decem- 
_ per, 1908, [Ex. 1V (b)] by Messrs. Grant and 
Greatorex. for Govardhan and Gokul, 
Govardhan died in September, 1902, and 
Gokul became the sole surviving plaint- 
iff, Onthe 28th of October of that year, 
he got his plaint amended and the present 
plaintiff Babu and the present 2nd de- 
fendant Dwarka, were then brought on 
the record; the amendment was halting 
and does not go far enough as no men- 
tion was made of co-parceners, At the 
same time, Gokul got some of tbe other 
. plaints also amended. (Exhibits 1V-E, IV, 
1V-F and IV-G, etc.) I havesaid that those 
plaints were also filed by Govardhan and 
Gokul. If Govardhan died, was that a 
reason why Babu and Dwarkadoss should 
be brought on the record in his. place ? 
Advantage was taken of Govardhan’s death 
to introauce for the first time allegations 
as toco-parcenary. Wherever the words 
partners" and partnership " gccurred 
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in the plaints, they were scored out and 
fresh words -“co-parceners” and “joint 
family" were substituted. He takes 
advantage of every opportunity to reiterate 
the statements about co-parcenary. J may 
by way of illustrations, refer to the power- 
of-attorney, dated llth December, 1909, 
(Ex. IM). What a contrast between the 
statements in this and those made 
in Exs. Kand L? Idonotthink I need 
pursue this matter further. For easy re- 
ference, I append to this judgment, a 
tabular statement of the documents bear- 
ing on this point, arranged chronological- 
ly. That has been shown to the Counsel 
in the case who have found it correct. It 


‘shows. at a glance the gradual development 


of the theory of co-parcenary. 

In this connexion, I must refer to a 
transaction which shows how hard put to it 
was Gokul, to reconcile his previous state- 
ments with the attitude which he now took 
up. In Murali’s lifetime a mortgage was 
taken from Rajah Muthukrishna (Ex, H)in 
favour of the former, Govardhan, Krishna 
and Gokul and they were described as part- 
ners trading under acertain name, After 
Murali’s death, this mortgage was super- 
seded by a renewal, dated 4th November, 
1907, (Ex. I) which was taken in the 
names of Govardhan, Krishna and Gokul. 
They are described as members of a joint 
Hindu trading family. They were aware 
that this description conflicted with that 
in the original mortgage. They got over 
the difficulty by misquoting the words of 
the earlier deed thus making it appear that 
the words “ joint family” were not newly 
introduced. In regard to the second of 
these two deeds, a point is made, that it 
was taken inter alia in thenameof Krishna- 
das; but 1 do not think this affects the 
case in the slightest degree. It is not 
necessary to go so far, as to hold that he 
was notable at that time, owing to illness, 
to transact business; for what is his ac- 
quiescence inthe averments in the deed, 
worth, in the face of the overwhelming 
evidence to which I have referred? Apart 
from the other evidence in the case, it is 
impossibleto attach any value to this, oppos- 
ed as itis, to his declarations of a different 
kind, made about the same time. The fact 
is of paramount importance—that durin 
the space of 17 years, from 1890 to 1907 
the death of Murali, not asingle statement 
js to be found, made hy any person, to 
the, effect that the parties were member. 
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of a co-parcenary. The two men who best 
knew the state of affairs were Murali and 
Govardhan ; and why did they continue to 
describe themselves as co-partners? It is 
common ground that Murali was aman of 
affairs, engaged in extensive trade, well 
versed in business matters, acquainted with 
Law Courts and frequently turning for aid 
and advice “to men learned in the law. 
Expressions such as “joint family ” and 
“managing members” are familiar to 
every Hindu of Murali's position. Indeed, 
the very deeds that have been filed, while 
. describing the brothers as co partners, refer 
(the contrast is marked) to the other par- 
ties to the transactions, as members of 
a joint family. The contention is unfound- 
ed, that the ‘parties resorted to the fiction 
of partnership, because in business dealings 
that was found useful. Why as has been 
suggested, forthe purposes of the outside 
world, orto impress third parties, they 
should have had recourse to this device, 
I fail to see. Ifin Ex. D the words “till 
our partnership is dissolved by a. proper 
deed” were not found, there might be 
sone show of reason in the argument, 
that it was brought into: xistence, in order 
solely to conform to certain rules and 
conventions observed in the -business 
world. But these words are of decisive 
importance. The public might insist upon 
some formal writing, showing thet Krishna 
and Gokul were empowered to deal with 
third parties; supposing that is granted, 
how was the public concerned in the re- 
cital as regards the contemplated dissolu-. 
tion of the partnership? Apart from that, 


if the suggestion is, that members of a- 
joint Hindu family cannot conveniently. 


carry on business, without styling them- 
selves partners, this certainly is opposed 
to one’s daily experience, 


Iam not unmindful of the fact that sub- 


sequent to Murali’s death, Govardhan was 
a party to two documents where words 
suggestive of co-parcenary were used. 
Does this fact advance the case for the 
defence? In Ex. D, Murali refers shortly 
before his death to Govardhan’s illness. In 
Ezs. K and L Govardhan is referred to as 
not being in his right mind. Of what 
value are statements of such a man, 
especially when they are in direct con- 
flict with other countless statements, 
made by him both before and after these 
deeds ?, : 


dtisthen contended that every active: 
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adult member of a joint family is, in the 
eye of the law, a partner in the trade, in 
which he participates. It was in that 
sense, it is argued, that Murali and 
Govardhan used the words “partner” and 
“partnership”. This is a far-fetched argu- 
ment. Does any Hindu ignore the primary 
fact that he isa member of a joint family 
and consistently and repeatedly describe 
himself asa partner? The very facts of 
this case show the futility of this conten- 
tion. Ifthe twosets of expressions convey 
the same meaning, why did the new 
phraseology suddenly find exclusive favour 
subsequent to 1999 ? 

What does the announcement of 19ih: 
October, 1906, amountto? Does itor deces 
it not accord with the theory of partner- 
ships? Til then, Murali and Govardhan 
represented in partnership, two distinct 
joint families—each . representing an 
entity consisting of himself and his son 
or sors. In strict law,the partners in the 
business were these two individuals, and 
not the two families which they repre- 
sented. By reason of the step then taken; 
Krishna and Gokul ceased to be what they 
till then were, dormant passive co- parceners, 
but thence forward assumed a new position’ 
—that of active partners. : 

I may conveniently deal here with two 
other arguments put forward with . great’ 
force by Sir O. P. RamaswamiAyyar. He 
first comments on the fact thatthe plaint- 
iff has not adduced oral evidence. Is it. 
the plaintiff's fault, that his grandfather 
Murali, granduncle Govardhan and his- 
father Krishna are dead? Asfor Gokul- 
das,though he maybe suspected of 
collusion with the plaintiff, it is inconceiv- 
able that he should be cited as the plaintifi’s ` 
witness, having regard to his conduct and 
statements since 1909. Granting that the 
plaintiff was so rash as to examine Gokul, 
would the latter imperil his position by 
deposing against the Official Assignee, 
who new represents his estate ? 

Adverse comment has also been made, 
that the plaint as originally filed, wason the | 
footing ofaco-parcenary, and that allegations ° 
in regard to partnership were subsequent- 
ly added by way of amendment. When the 
suit was instituted, the plaintiff was a minor 
and was represented by his next friend, 
Laldas, his paternal aunt's husband. True, 
this men lived with the family from about 


_ 1891 and might be expected in the ordinary 


course, to he aware of the right legal 
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position, But the theory of co-parcenary 
-won by degrees upon those concerned from 
1909 to 1923 (a period of 15 years), and Lal- 
das, like others in this case, came to believe 
in the falsehood so persistently repeated. 
During the whole of this ‘period, the plaint- 
iff.was a minor and he cannot be affected by 
what others thought or did. ` i 

|. (b) Accounts.—Now I pass on to another 
kind. of documentary, evidence that has 
been adduced. It consists of entries in 
innumerable account-books and each pide 
relies upon them in support of its own 
theory. 3 

A great deal of labour has been expended 
by the parties to the suit, in classifying and 
analysing these accounts and I have had the 
advantage of elaborate arguments-on this 
point of Mr. 8.Duraiswami Ayyar and Sir 
O. P. Ramaswami Ayyar. : 

The account-books (in the same way As 
the documents to which I have referred) 
have been relied on as evidence of conduct. 
The former, however, stand on a somewhat 
different footing from thöse.. documents. 
While both afford evidence of conduct, in 
the case of the documents referred to, they 
contain statements of the parties explana- 
tory of their conduct and such statements 
are direct evidence of the’ state of their 
mind. But in the case of the accounts, they 
are useful only as furnishin g material from 
which certain inferences can-be: drawn, One 
has to bear this in mind, but still the ques- 
tion is, do these accounts disclose a state of 

. things different from that 
ments have shown ? 
[After a further discussion of the evi- 
‘Ihave fully discussed the facts bearing 
on. re-union. Let me now sum up the 
position briefly :— - 4 


(1) If after Murali and Govardhan became 
separate by reason of the partition, they car- 
ried on business jointly, it would be more 


Proper to infer that they combined to trade 


as partners than that they intended to re. 


vert to their original position of members 
of a joint family, This would not only .be 
_ the proper but natural inference, 

(2) Jointness in residence, food and wor- 
ship does not necessarily connote re-union, 
no more than isa separation in these res- 
„pects, conclusive ‘proof of partition. The 
facts of this case make the first part of this 
proposition self-evident. After the parti- 
tion, ib was not only Murali 
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. that lived together but all the five brothers, : 
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yet the alleged re-union is only between 
those two and not between the five. Again 
previous to 1900, at any rate, sò faras Sub- 
baroyadas was. concerned, expenses of his 
mees and worship were met out of the com- 


-mon fund ; it is not on this account sug- 
‘gested that Subbaroya became a member of 


there-united group. Then, subsequent to 


“1900, all the five brothers met their expenses 


—both household and worship out of the 
same-fund ; from this it is not argued, that 
the five brothers became re-united. 

(3) Though Murali and Govardhan bore 
in common, certain expenses, which fact 
suggests a co-parcenary, there were many 
transactions, which partake of the nature 
ofa strict accounting between the parties ; 
and this is utterly incompatible with the 
theory of a joint family. Division into shares, 
of expenses of house keeping and worship 
expenses is essentially’a characteristic of a 
separated status. 

In this connection, it is important to bear 
in mind the observations of their Lordships 
of the Judicial Committee that a re-unit- 
ing is for obvious reasons “ of very rare 
occurrence, and when it happens it must be 
strictly proved as any other disputed fact ia 
proved "—See Palani Ammal v. Muthuven- 
katachala (9), see also Balabux Ladhuram v; 
Rukhmabat (23).. 

. (4) The entries in the account-books by 
reason of their ambiguity may be inconclu- 
sive, but the declarations of Murali and 
Govardhan as to.their own state of mind are 
unequivocal, and they show that they treat- 
ed-themselves as members of a partnership, 
These affirmations are particularly valu- - 


“able, as they range over a long period and 


are found in deeds and pleadings pre~ 
pared by their legal advisers. 

(5) After giving due weight tosuch facts, 
as (if they stood. alone) might point to a 
re-union, I have come to the conclusion, 
that the hypothesis which best reconciles 
all the facts of the case is, that Murali-and 
Goverdhan agreed to. carry on business as | 
partners and not to re-unite as members of 
a joint family, 5 4, 

In the view I have taken, ib is unneces- 
sary to decide whether Gokuldas exceeded 
his power, as the managing member of a 
trading joint family, in entering into trans- 
actionsin the name of the Madras Import 
Oo. Ifa finding were necessary, I am pre- 
pared to hold that the plaintiff has not 
made out this part of his case. Indeéd, no: 
argument has heen adduced by his Counsel} 
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to show that this business was-in any way 


different from the business which had been | 


previously carried on. 

I must add thatI ruled out certain docu- 
ments which Sir ©. P. Ramaswami Ayyar 
tendered in evidence as being utterly ir- 
relevant. In adducing that evidence, he 
sought to show that in another Guzarati 
family, junior members were held out as 
partners although that family was undivid- 
ed. He tendered a notice published in the 
papersto the effect, that the said persons 
were partners ; also a partition deed, which 
borea date laterthan the notice. He puts 
his case thus: The partition deed being 
later in date, shows that on the date on the 
notice, the junior members in question 
were members of a co-parcenary; in 
spite of that, they were publicly put 
forward as partners; if such a thing hap- 
pened ia connection with one family, why 
should it not be assumed that it happened 
in connection with another? The danger 
of accepting such evidence is obvious. Apart 
from any rule of evidence; before any con- 
clusion can be drawn from the facts alleged, 
one must firat find that those facts are true. 
In short, the Court must embark upon an 
enquiry as to the facts and circumstances 
of the family, to which the notice and parti- 
tion deed relate. Ihave not the slightest 
doubt that they are inadmissible, but I 
have considered it desirable to give my 
reasons, i 

In the result, I declare that the plaintiff is 
entitled to have an account taken of the 
affairsof the partnership as on the date of 
the death of his father, namely, the 13th 
August, 1508, . 

The Receiver.shall pay the plaintiff as 
well as the Official Assignee their costs of 
the suit. . I certify for two Counsel for the 
Official Assignee. I fix the further re- 
muneration of the guardian ad litem at 
Rs. 2,000 which the Receiver shall pay. (He 
has already been paid Rs. 500.) 

In regard to further proceedings, I am 
asked to adjourn the case till after the re- 
opening and I do so accordingly. 

V. N. V. Accounts orde ed to be taken. 


[The chronological list of documents is omitted ag 
ee not material for the purposes of this re;ort— 
Ed. 
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‘CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DEORBA No. 
$ 1382 or 1925. 
February 24, 1928. i 
Present:—Justice Sir Arthur Herbart 
Cuming, Kr, and Mr, Justice 


; Mnkerji. 
BEGRAJ GADHESRAM—PLAINTIrE— 
. APPELLANT 
` versus , 
E. I. Ry. Oo. AND ANOTHER—DHEENDANTS— 
REIPONDENTS. 


Railways Act (IK of 1890), ss. 72, 77—Notice— 
Mistake as to name of station, effect of—Risk Note B— 
Burden of proof—‘Loss of complete package’, mean- 
ing of —Theft by -outsiders—Liability of Company— 
Theft by Railway servants—Liability of Company— 
Contract Act (IX of 1872), a. 151—Omission to padlock 
—Neglect—‘Wilful neglect’. 


It is always a question of fact to be determined 
in view of the circumstances of-each particular casa 
whether a notice under s.77 of the Railways Act is 
sufficiens or not. [p. 198, cols. 1 & 2. 

Where ina notice under s. 77 of the Railways Act 
the name of the station from which the goods were 
despatcLed was wrongly given but the Railway 
Company never raised fhe contention that the notice 
was Insufficient but merely pleaded denial of service 
of notice : 

Held, that the question of adequacy of notice did 
not arise and could notbe gone into, [p. 198, col. 


There is loss of a complete package within the 
meaning of Risk Note B where, though the outer 
covering of the package is not lost, it is not deliver- 
ed or tendered to the consignee by the Railway 
Company. [ibid] 4 

‘Loss’ in Risk Note B includes cases where the 
article consigned is lost tothe consignee as such 
article. [p. 199, col. 1] oy me 

In Risk Note B, theft by outsiders has no place 
except as loss due to wilful neglect on the part of 
the Railway Administration or its servants, and the 
onus of hringing a case within the exception and of 
ae wilful neglect is on the claimant. įp. 199, 
col. 2. ' 


‘ 


Consequently, a finding that loss was due to theft . 


either by Railway servants or by outsiders will help 
the plairtifis in a suit for damages for loss or non- 
delivery of goods consigned, only if they can show 
that the theft was due to wilful neglect on the part 
of the Railway Administration or its servants. |ibid,] 

Omission to padlock wagons is sufficient to es- 
tablish neglect. [ibid.] 

Whethar loss was due to theft by Railway servants 
or by ovtsiders, the Railway Administration. will 
not be liable ifthey have fulfilled the requirements 
of s. 151 of the Contract Act. [p. 200, col. 1.) 

A strike of Railway workmen should be held to be 
an unseen event unless thereis evidence on “the 
record for coming toa contrary conclusion. [ibid.] 


Appeal against a decree of the Subordi- 
nate Judge, Asansole, dated the 14th 
February, 1925, 
Munsif, Asansole, 


dated the 20th December, 
1923, x : 


reversing that of the. 


Peg AH -à $ 


19% 


Mr. Bankim Chandra Mukherji, Babus 
Apurba Charan Mukerji and Charu 
Chandra Ganguly, for the Appellant. 
` Mr. Amarendra Nath Bose and Babu 
Ambtcapada Chowdhury, for the Respond- 
ents, : 

: JUDGMENT. 

Mukerji, J.—The suit which has 
given rise to the appeal was for recovery 
of damages for non-delivery of a package 
of cotton pisce-goods which, together with 
10 such packages, formed a consignment 
which was despatched to the plaintiffs at 
Raniganj,a station on the E. I. Ry. from 
Aserva a station on the G.I, P. Ry. The 
two Railway Administrations were’ made 
defendants inthe suit. The Munsif decreed 
the suit against the E. I. Ry. only, but on 
appeal preferred by the said defendant the 
Subordinate Judge reversed that decision 
and dismissed the suit. The plaintiffs have 
preferred this second appeal. - 

The Subordinate Judge held that though 
tha consignment was covered by a Risk 
Note in Form B, the- Railway was not 
absolved as the case came within the-excep- 
tion mentioned in the Risk Note, that the 
loss was due to theft by Railway servants 
or by outsiders, and that if it was due 
to theft by outsiders there was wilful 
- neglect of the Railway Adminis!ration or the 
‘Railway servants. He held, however, that 
the notice of claim that was served under 
8.77 of the Indian Railways Act was not 
valid and so he dismissed the suit. 

The appellant's contention is that the 
learned Subordinate Judge has erred in 
law in holding against the validity of the 
notice, and that if this contention be accept- 
“ed the appellants, on the other findings of 
the learned Subordinate Judge, would be 
entitled to a decree. . a 

Now as regards the validity of the notice, 
what has been found is this: In the said 
notice every particular was correctly stated 
except the name of the station from which 
the consignment was despatched, instead 
of Aserva which was the correct name, 
Ahmedabad was mentioned. The Subordi- 
nate Judge has expressed the view that 
B. 77 ofthe Act “requires that the notice 
must be such as would enable the Adminis- 
tration to see at once the identity of the 
consignment without further enquiry at 
other station or stations.” The section, 
however, prescribes no such thing, and 
it is always a question of fact to be deter- 


mined in view of the circumstances of each. 
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particular case whether the notice is soffi- 
cient or not. The defendants never 1aised 
this question in their pleadings and con- 
tented themselves with a denial of the 
service of the notice. In these circum- 
stances it isnot possible to say that the 
notice was not adequate and in view of the 
pleadings the question of its adequacy can 
hardly arise. Thefinding of the Subordi- 
nate Judge in respect of this matter must 
accordingly be reversed, As already stated 
the appellant's contention is that with the 
reversal of this finding he would be entitled 
toa decree. With this contention I do not 
agree, for several other questions will now 
arise which will haveto be considered and 
discussed, 

Therespondents havs argued tbat the case 
does notcome within the exception men- 
tioned in the Risk Note as there was no Joss 
of a complete package the gunny covering 
of the package not having been stolen. 
They rely upon several decisions most of 
which relate to cases of loss of ghreor oil 
contained in cans or iins, in which there 


-was wholesale abstraction of the contents, 


but the receptacles were delivered. Of them 
may be mentioned the cases of Moheswar 
Pas v Carter (1), Hast Indian Ry. Co. v. 
Shiv Prasad Bhakat (2), East Indian Ry. Co, 
v. Nilkanta Roy (3), Toonya Ram v. East 
Indian Cy. Co. (4), Kali Das Mullick v. East 
Indian Ry. Co.(5), Bombay. Baroda Central 
Indian Ry Co. v. Ambalal Sewaklal(6) and 
Mulji DhanjiSeitv. Southern Maharatia Ry. 
Co. (7). It is not profitable to discuss these 
cases individually as the argumentso far 
as this matter is concerned is based upon a 
misconception, What was found by the 
learned Subordinate Judge was that on one 
particular date the chaukidar who was in 
charge of the goods yard and who first 
noticed the loss saw that the contents of the 
package were gone and only the gunny 
covering was left, but there is nothing to 
show that eventhat gunny covering was 
delivered to the plaintiffs or tendered for 
delivery. There was, therefore, loss of one 
complete package so far as the plaintiffs 
are concerned. Perhaps the true view to 


i P 10 0, 210; 12 0. L. R. 122; 5 Ind. Dec. (N.B). 
141 $ 


(2) 18 Ind. Cas. 216; 17 O. W. N. 529. 
(3) 22 Ind. Oas. 679; 41 O. 576; 190. W. N. 95; 19 
0. L. J. 142. ‘ ' 
B 30 ©. 257; 7 O. W. N. 370, 
(5) 40 Ind, Cas. 626; 21 O. W. N. 815. 
° (6) High Court Decisions of Railway Cases, p. 48, 
(7) 14 M, L. J, 39.. 
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bs taken of the matter is what Fletcher, J., 
said at the conclusion of his judgment 
in the case of Hast Indian Ry. Co. v. 
Nilkanta Roy (3), namely, that “it is impos- 
sible to say that there was loss of complete 
packages when such material portions of the 
packages as the tins were delivered to the 
consignee.” The view that there is no loss, 
whatever happens to the contents, if the 
character of the package as such is un- 
affected by damage sustained by its outward 
envelope alone, did not find favour with the 
learned Judges of the Madras High Oourt 
in the case of Madras and Southern Maha- 
ratta Ry. Co, v. Mattai Subba Rao (8). 
Referring to the Bombay and Calcutta 
decisions on which the respondents rely 
Seshagiri Ayyar, J., said in that case: 
“The Bombay and Calcutta cases do not 
discuss the matter and itseems to me that 
they have put too narrow a construction 
upon the expression ‘loss’. I am inclined 
to the view that the term ‘loss’ should 
be construed as including cases where the 
article consigned is lost to the consignor 
gs such article.” As at present advised this 
view is one that commends itself to me. 
Butas already stated the question does not 
arise and I shall not discuss it any further, 
nor express any definite opinion. 

Then as regards the merits the finding 
of the learned Subordinate Judge is worded 
thus: “The circumstantial evidence prov- 
es that the loss was due to theftof Railway 
servants” or in case of theft by outsiders 
such theft was the effect of wilful neglect 
of the Railway Administration or Railway 
servants. This finding is defectiveas well 
as bad, and for the reasons to be presently 
mentioned. All that need be said of the 
facts is that the consignment came to 
Jhajha Station on the E. I. Ry., on the 
morning of the 18th December, 1921, from 
which date tothe 2nd January, 1922, there was 
general strike of the menials on the Railway 
and the bale in question was stolen by 
somebody during this period. For the case 
tofall within the exception one of two 


things will have tobe proved; either that- 


the loss was due to theft by servants of 
the Railway Administration or that the loss 
was due to wilful neglect on the part of 
the Railway Administration or of its 
servants. The wordsin the Risk Note are; 
—‘Except for the loss, ete.,............ due 
either to wilful neglect of the Railway 


(8) 55 Ind. Oàs. 754; 43 M. 617; (1920) M. W. N. 198; 
11 L. W. 358; 38 M.L. J. 360; 28 M, L. T.49, 6 
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Administration or to theft by or tothe 
wilful neglect of its servants etc.” In the 
Risk Note, properly read, theft by out- 
siders has no place except as loss due to 
wilful neglect on the part of the Railway 
Administration or of its servants. The 
onus of bringing the case within the excep- 
tion, and of establishing wilful neglect is 
on the plaintifs [Smith, Ltd. v. Great 
Western Ry. Co. (9),Sheo Barat Ram v. Bengal 
& N. W. Ry. Co. (10), East Indian Ry. 
Co. v. Nanak Behary Haldar (11), Hast 
Indian Ry.Co.v. Jagpat Singh (12), East 
indian Ry Co. v. Nathmal Behari Lal (13) 
and East Indian Ry. Co. v. Sri Ram Maha- 
deo (14).] On the materials that are on the 
record the Subordinate Judge has mot been 
able to find affirmatively that the loss was 
due to theft by Railway servants. He has 
only found that the theft was either by 
Railway servants or by outsiders. This 
finding willhelp the plaintiff in bringing 
the case within the exception if only he can 
show that the theft was due to wilful 
neglect on the part of the Railway Ad- 
ministration or of its servants. Dealing 
with the question of wilful neglect the 
Subordinate Judge has said a good deal to 
which it will be necessary to refer present- 
ly but there is one very clear finding - of 
fact which he has recorded in this connec- 
tion and which, in my opinion, is sufficient 
to establish: neglect. ‘That finding is to 
theeffect that the wagon was not padlock- 
ed. Whether padlocking would have.been 
a suffizient preventive for theft in view of 
the circumstances of the caseis asome- 
what difficult question, butthat this omis- 
sion facilitated the theft is scarcely to be 
doubted and it is, therefore, clear that there 
was neglect and the loss is, partly at any 
rate, due to such neglect. The question, 
however, is whether this neglect was ‘wilful’, 
The Judicial Committee has in a very 
recent case explained the expression ‘wilful 
neglect’ in accordance with the meaning 
given to it by Lord Russel in R, v. Senior (15) 


(9) (1922) 1 A. O. 178; 91 L. J. K.B. 423; 27 Oom. 
Oas. 217; 38 T. L. R. 359. 
101 15 Ind. Cas. 56; 16 C. W. N. 766. 
a 41 Ind, Cas. 691; 22 C. W. N 22. 
(12: 79 Ini. Cas. 126; 28 0. W. N. 1091; 510. 615; A. 
I. R. 1924 Cal. 725. 
(13) 39 Ind. Cas. 130; 39 A. 418; 15 A. L. J_ 321. 
(L4 79 ind Cas. 341; 46 A. 125; 21 A. L. J. 896; A. L 
R. 1934 All. 177. . er 
(155 (1899) 1 Q. B. 283; 68 L. J. Q. B. 175; 63 T. P. 
8; 47 W. R. 367; 79 L. T. 562; 15 T. L, R. 102; 19 Cox 
. 6, 0, 219. re ah 
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` “Asi meaning “that the act is done deliberately 
_ ‘and intentionally and not by accident or in- 

- adverterice, butsothat themind of the person 
who doesthe act goes with it’:. Ardeshir . 
Bhaji Tamboli v. Agent, Great- Indian 
Peninsula Ry’ Co.(i6). The question then — 

` is whether this. neglect or any neglect that 
|. may have been ‘proved .was: ‘wilful’ within 

-7 the aforesaid meaning. The other findings 

of fact from which the Subordinate J udge 


“ has concluded that there was ‘wilful neglect’, 


and to which reference will presently. be- 


. made in another connection do not help us. 


in answering this question. . 

If on aconsideration of the materials. on 
“the record and the circumstances of the 
s Gage it is possible to arrive at the- conclu- 
sion that there was ‘wilful ‘neglect’ on the 


`, part of the Railway Administration - or- of- 

- its servants the case will come within the 
oe “exception. But a further question will: 
“then arise, namely, as regards the measure 


of responsibility of the “Railway Company 
, forthe loss that. has taken place.. That 
_ Yneasure is laid down in-s. 72 of the Indian 
Railways Act. ..Whether the loss was due to ` 
theft by Railway servants or by outsiders; 
the Administration is not” responsible if 
-- they have fulfilled the requirements of s. 
"151 of the Contract Act. 
Subordinate Judgé, however , Suggests that 


"inthe case of theft by ‘Railway servants - 


the Administration is ipso facto liable. 
. This view.is not tenable. To establish the ~ 
_ position that the standard of care required 
` by: 8. 151 of the. Contract Act. was notad- 
hered to reliance has been placed on. cer- 


< tàin ‘findings of the Judge on the question. 


of: ‘wilful. neglect’. The Yearned Subordi- 


ý -+ . nata Judge „has .said’ in his. judgment: 


-“ There is no evidence to show that the 
- striko was an unexpected ¢ one; The defence 
does not mention the strike in its written 
statement. A strike was refusal of the sery- 
ants of the Railway Administration to work 
. “when they were’ still servants of the Ad: 


_.. ministration and legally bound to be taken ` 


‘to task for such conduct ‘without notice 
and without terminating service lawfully 
. those menials were liable for damages, - 
Any refusal of such menials to guard ‘the 
wagon amounted-to wilful neglect of the 
‘servants of the Hast Indian Railway Com- 
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“The finding of the- 
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strike was not the result of unfair or tact- 
less attitude of the Railway Administration. 
Mostly injustice or want of tact drives poor 
menials to strike in India.” . If this finding 
_ of ‘wilful neglect’ is to have any bearing 
on the question whether the requirements 


of s. 15L of the Contract Act have been | 


complied with or not, it is clear to my mind 
‘that it is vitiated as it has proceeded upon 8 
confusion.of ideas which is the result of 
mixing up how the. Administration should 
have behaved towards its servants with, how 
the Administration should have dealt with 
the goods. As far as I can make out these 
findings were not meant to refer to s. 151 of 
the .Oontract. Act at all. A proper finding 
as regards that section will, therefore, have 
to be arrived at. 

The result is that the appeal will sue- 
ceed and the decree.-of the Subordinate 
-Judge being set aside, the casé will be 
sent down : to his Court so that he will 
in the first place come to a finding on 
the question “whether the less was due to 
-wilful neglecton the part of the Railway 
Administration or its servants” If he ah- 


swers this question in the affirmative the .- 


defendants will not be protected by the 
: Risk Note, and it will be necessary for him 
to decide a further question that will arise ` 


“and which in the words of s. 151 of the : 


Contract Act -may be formulated thus: 
-“Whether the Railway Administration took 
.as much ‘care of the lost package .as a 
person of ordinary’ prudence would, under 
similar circumstances, take of similar. goods 
of his own?” ‘In determining this question ‘ 
he will not take it that we are in any 
.way. approving of the suggestion to be found 
in the judgment under appealand which is to 
the effect that the strike was not an un- 
expected one, -but should hold that the 
strike was an unforeseen event unless he ~ 
finds evidence on the record for coming 
_ to a contrary conclusion. 

Costs:will abide the result. 

‘As regards Bombay Baroda and Central 
India Railway. Company the appeal is 
dismissed; and the said respondents will 
be entitled to their cost in this SEpea 

Cuming; d.—I agree. 

A. N; A. Case remanded, 


‘pany. , There ‘is nothing to show that. the 4 


16) 107 Ind. Oas, 124; 4710, L.J: då; 54 ML J. 


167; A, T. R; 1928 P. O. 24; 30 Bom. L. "R: 275; 9-0. 


~ W.N. 219; 9P.:L. T. 171; 32 0. W; N.-544; 211. ae 
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OUDH CHIEF COURT. 
Civit RETERENOE No. 7 oF 1928. 
August 27, 1928, 

Present :—Sir Louis Stuart, KT., . 
Ohief Judge, and Mr. Justice Srivastava, 
COMMISSIONER or INOOME TAX, 
U. P.—APPELLANT 


versus 
Lala JAGMOHAN DAS RASTOGI— 
RESPONDYNT. 


Income Tax Act (XI of 1922), s. 4 (8) (vii), appli- | 


cation of—Interest payable to decree-holder periodi- 
cally pending stuy of execution, whether taxable— 
Litigation expenses, deduction of. 

Where pending an appeal to the Privy Council 
against a decree in a partition suit made in favour 
of the assessee, the execution of the decree was 
stayed on condition that the appellant deposited a 
certain amount as security and paid to the assessee 
at certain intervals a certain rate of interest thereon 
and the assesses received such interest : 

Held, (1) that the receipts in question did not fall 
within 8.4 (3) (vit) of the Income Tax Act and were 
assessable to income-tax ; [p. 202, col. 1.) 

(2) that the assessee was not entitled toa deduc- 
tion ofthe expenses ofthe litigation. [ibid,] 


Mr. G. H. Thomas. for the Appellant. 
Messrs. K. D, Seth and Mahabir Prasad 
Srivastava, for the Respondent. 


JUDGMENT.—This is a reference to 
the Ohief Court from the Commissioner of 
Income Tax under the provisions of s 66, 
Act XI of 1922. We are asked to answer 
the following four questions :— 

(i) In the circumstances stated, were the 
sums of Rs, 10,968 and Rs. 5,621, income, 
to which the Income Tax Act applies, 
within the meaning of s.4 of the Indian 
Income Tax Act, 1922? 

(ii) Did the income received in 1925-26, 
which had escaped assessment to income- 
tax, come within the scope of s.3t of the 
said Act ? 

(iii) Is the claim tenable that the ex- 
penoditura on the litigation, between the 


assessee and his brother, should be allowed, ` 


under the provisions of s. 12 (3) of the 
said Act, as expenditure incurred solely 
for the purpose of earning the items of 
interest in dispute ? : 

(iv) Were the proceedings of the Incoma 
Tax Officer bad inlaw, because he wrote 
one order unders. 23 (3) of the said Act ex- 
are the assessments made separate- 

? 

The fasts are as follows: Jagmohan Das 
assessee was a member of a joint Hindu 
family with his brother Indar Prasad. 
Indar Prasad instituted a suit for parti- 
tion, On the 25th July, 1922, the Sub- 
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ordinate Judge granted a decree for. parti- 
tion. One condition of this decree was 
that Jagmoban Das was to receive certain 
property. Indar Prasad considered that 
the decree gave Jagmohan Das more than 
he was entitled to and he appealed to the 
Oourt of the Judicial Commissioner, ° The 
Judicial Commissioner’s Court dismissed 
his appeal on the 10th March, 1924. Indar 
Prasad was not satisfied. He applied for 
leave to appeal to their Lordships of the 
Judicial Oommittee. That leave was 
granted him, The fact that the leave was 
granted him did not prevent Jagmohan 
Das from executing the decree and Jag- 
mohan Das proceeded to execute the decree, 
Indar Prasad applied for stay of execution, 
On the 17th November, 1924, Mr. Dalal, the 
Judicial Commissioner, ordered the exe- 
cution tə be siayed on conditions that 
Indar Prasad gave security for Rs, 95,0u0 
and further paid interest at 6 per cent, 
per annum on Rs. 95,090 at certain inter- 
vals into the Court. The interest was so 
paid. It was received by Jagmohan Das, 
As their Lordships of the Judicial Oom- 
mittee dismissed the appeal there has been 
no question of recovering it from Jagmohan 
Das. We are asked in the first place as 
to whether this interest is income to which 
the Indome Tax Act applies. We have no 
doubt as tothe fact that it is ‘income’ to’ 
which the Income Tax Act applies within 
the meaning of s, 4. The position was 
this. IfIndar Prasad had at once complied 
with the terms of the decree Jagmohan 
Das would have obtained this property. 
From this property he could have obtained 
an insome. Owing to Indar Prasad 
taking the case to their Lordships of the 
Judicial Committee the enjoyment of 
Jagmohan Das over the property was post- 
poned ; but in lieu of this enjoyment he 
obtained interest at 6 per cent on the 
amount calculated as security. This wag 
clearly his income? The learned Counsel 
for Jagmohan Das had argued that al- 
though it was his income-tax is not 
assessable thereon because it consisted 
of receipts which were not receipts arisiag 
from business or the exercise of a pro- 
fession, vocation or occupation and which 
were not by way .of addition to the re- 
muueration of an employee and which 
were of a casual and non-recurring nature, 
He asks us to apply the provisions of 
s. 4, cl. (3) (vit). The receipts in question 
were certainly not receipts arising from 
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business or the exercises of a profession, 
vocation or occupation, nor were they by 
way of addition to theremuneration of an 
employee. But they were not of a casual 
and non-recurring nature. In these cir- 
cumstances the exception does not apply 
and they are assessable to income-tax. 
We, therefore, answer the first question in 
the affirmative. In respect to the second 
question we find that the income received 
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in 1925-26 which had escaped assessment - 


to Income-tax: came within the scope of 
s. 34 of the Act. We, therefore, answer 
the second question in the affirmative. 
The third question is based upon a plea 
by the assessee that he should be allowed 
in reduction of his assessment the ex- 
penses of the litigation incurred in the 
suit with Indar Prasad. He is not en- 
titled, in our opinion, to any reduction 
of assessment for this reason. The In- 
come Tax Officer has not in any way 
taken into account the capital which he 
gained out of that litigation. He has only 
taken into account the income which he 
derived on the capital whichhe obtain- 
ed through that litigation. We, therefore, 
answer the third question in the negative, 
The fourth questionis a simpleone, We 
are asked to set aside the proceedings 
on account of an irregularity. We do not 
find that there was any irregularity and 
we answer the fourth question in the 
negative. The assessee must pay the costs 
of this case. We fix the fee of the Govern- 
ment Advocate at Rs. 250; Rs. 100 has 
been received already. There will further 
be the costs of printing as certified by the 
Government Advocate, and costs incurred 
in process, etc. 


ALN. A. Question answered. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 891 
oF 1925. 

January 25, 1928. 
Present:—Justice Sir Zahhadur Rahim 

Zahid Suhrawardy, Kr., and Mr. Justice 
Graham, z 
HARAN CHANDRA SAHA AND ANOTEER” 
DEFENDANTS— APPELLANTS 
versus 
BEHARI LAL BHUMIA AND OTHERS- 
— PLAINTIFFS—ResPoNDENTS. 


Estates Partition Act (V of 1897), s. 81—Parti- 
tion, effect of—Holding, whether severed—Transfer 
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of portion of tenancy—Partition among co-sharer 
landlords—Rigkht of co-sharer landlord to whom the 
portion is allotted to sue for ejectment of trans- 
feree. 

A partition of an estate under the Estates 
Partition Act, among the co-sharer landlords of a 
holding does not merely divide the superior interest 
of the landlord keeping the holding intact, but 
divides the holding itself into new holdings, so that 
each co-sharer to whom a portion is allotted be- 
comes the sole landlord of that portion. [p. 203, cols. 
1&2. 

The! plaintiffs were co-sharer landlords of a non- 


-transferable holding. The tenants transferred to the 


defendants a portion of the holding. In a partition 
under the Estates Partition Act, this portion 


fell to the plaintiffs’ share aud they sued to eject the 


defendants as trespassers : 

Held, that the plaintifis having become sole land- 
lords of the newly formed holding by partition 
were competent to maintain the suit. [p. 205, col. 


Jbrotab Chandra Das v. Kamala Kanta Shaha (1) 
and Ram Lochan Koer v. Jagernath Misser (4), fol- 
.lowed. 

Suraj Deo Narayan Singh v. Pachh Narain Singh 


. (2) and Radha Kishun v, Bhagwat Prasad (3), dis- 


sented from. 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, Faridpur, dated ` 
the 12th January, 1925, affirming that of the 
Munsif, Second Court, Onikandi, dated the 
28th September, 1923. 

Dr. Sarat Chandra Basak and Babu Bha- 
girath Chandra Das, for the Appellants. 

Mr. Dwarka Nath Chakravarti, Babus 
Rajendra Chandra Guha and Diptendra 
Mohan Ghose for Babu Charu Chandra Chou- 
dhuri, for the Respondents. 


JUDGMENT. 

Suhrawardy, J.—This appeal arises 
out of a suit by the plaintifis for eject- 
ment of defendants Nos. land 2 from the 
lands in suit on the allegation that the 
holding. was abandoned by the former ten- 
ants and the defendants as transferees from 
them of the holding which is a non-trans- 


_ ferable one are liable to be ejested. The 


` 


plaintiffs were co skarer landlords with 
some other persons in respect of a hold- 
ing within more than one estate. The ori- 
ginal tenants, Kokai and Mehar Ali, trans- 
ferred to the defendants-appellants a por- 
tion of the holding comprising settlement 
plots Nos. 189 and 190 of Mouza Kedarpur 
appertaining to Estate No. 4054 and the 
defendants were in possession of that por- 
tion of the holding. Subsequently there 
was a partition of this estate under the 
Estates Partition Act among the co sharer 
landlords of the holding. The disputed 


` plots fell to the saham of the plaintiffs 


alone, Thereupon the plaintiffs claimed 
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éjectinent of the defendants on the ground 
‘that they wére trespassers being the trans- 
faraesof a non transferable occupancy hold- 
ing. Both the Courts below have decreed 
the suit. | 

The defendants Nos. 1 and 2 have ap- 
pealed and it has been argued on their 
behalf that the view of the law taken by 
the Courts below is erroneous and should 
be reversed. The sole point involved in 
this case is one of construction of s. 81 of 
the Estates Partition Act V. of 1897, Bengal 
Council. The plaintiffs’ case is that before 
the holding was split up by the Collector 
among the different co-sharers, the defend- 
ants being transferees of a portion of it, 
the plaintiffs had no right to eject them, 
But after the partition the plots now in 
possession of the defendants being allotted 
solely to the plaintiffs formed into a new 
holding and the plaintiffs being the sole 
landlords of that holding have obtained 
the right of ejecting the defendants as 
transferees of that newly formed holding. 
The defendants, on the other hand, contend 
that the effect of the partition is to divide 
the landlord's interest in the lands among 
the-co-sharer landlords, but not to destroy 
the character of the holding as it stood 
before. In my opinion, the view taken by 
the Courts below seems to be correct and 
should be upheld. Uader s. 8l of the 
Estates Partition Act the right to split 
up for the purposes of partition any ten- 
ure or holding is given to the Oollector. 
But the right. should be exercised only 
when it is reasonably necessary to do so, 


© “in order to effect an equitable partition. 


And. further, if the tenure or holding is. 
split up, the existing rent should be ap- 
portioned among the several parts into 
which it is” divided, The section further 
provides that before such. a division of 
the tenure or holding is- effected notice 
ought to be served on the tenants and 
that objections by them tosuch division 
should be heard. The provisions: stand- 
ing by themselves clearly indicate that 
the law confers upon the partition author- 


ities the power to divide any tenure or. 


helding into separate parts apportioning 
the rent to be attached to each such part 
and giving an opportunity to the tenants to 
raise any objection to such division. All 
these provisions are necessary only in a 
case where it is proposed to create several 
holdings out cf one holding. If the in- 
tention was to keep~the-: holding intact 
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-and only to divide the superior interest 


of tha landlords it weuld not have been 
necessary to hear the tenants with refer- 
ence to the division. The word used in 
the section is ‘split’ which lexicographic- 
ally means “to cause. to part as udder or 


‘to divide by a quick or sharp cut.” The 


addition of the word ‘up’ intensifies the 
meaning of ‘split’ and it has been used, in 
my judgment, in the sense of . severing 
completely in several parcels the holding 


_.which before the partition was held under 


several persons. This view has been ta 

by this Court in the case of Protab Chae 
dra Das v. Kamala Kanta Shaha (1). The 
facts are similar to those in this case with 
a slight difference to which. reference will 


-be made below. The learned Judges observ- 


ed that “the partition made by the O - 
tor had the effect ‘of dividing the eld : 
holding into new ones and the plaintiff 


: became the sole landlord of 5 kanis held 


by the defendants, and which the - 
ant No. 6 had clearly ar awing Gas 
case has been attempted to be distinguish- 
ed on the, ground that in that case the 
Collector -had made the partition before the 
defendants’ purchase. I fail to see what 
difference in principle which underlies 
the decision this fact is calculated to 

From the judgment. it’ does not 
appear that this special fact had any in- 
fluence on the view which was taken of 
the law in that case. The mere fact that 
the Collector proposes allotment does not 
change the position of the parties before 
such allotment is sanctioned by the higher 
authorities, It makes no difference whe- 
ther the defendants entered upon the land 
previous to the allotment made by the 
Collector, or after it. There is an un- 
reported decision of this Court which was 
placed before the lower Appellate Court 
and which took the same view, though 
inthat case [it was subsequent to Protap 


Chandra Das's- case (1)] the latter ‘case was 


not cited. It has-got this merit 

other learned Judges of this Cant 
came to the same conclusion independ- 
ently and. uninfluenced by. the view 
taken in the previous case. In Appeal 
from Appellate Decree No.” 1425 of 1907, 
decided on the 14th April, 1909; Chitty and 
Vincent, JJ., observed that - it was urged 
before them that “the Deputy Collector ` 
had no power to split up the holding of the 
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' . have said before, this fact 


ia 
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original tenants for the purposes of parti- 
tion ‘but no tangible reason had been 
_glventoshow why he had not that power,” 


According to the learned Judges s. 81 of 


the. Estates Partition Act of 1897 distinctly 
gave him that power though, no doubt, it 
imposés the condition that it must be 
. reasonably necessary to exercise it. Then 
in dealing with the defendants similarly 
situated as in this case. their Lordships 
observed: “The main argument for the 
appellants was that, having been recognised 


by the ca-sharers of the plaintiff, they were - 


inthe position of joint tenants, of the 
whole jote including that portion of it 
. which fell to the plaintiff's share; “but we 
cannot accede- to this argument. If 
the partition. was daly. -effected and 
‘the holding splitup, the plaintiff's por- 
. tion of that holding would become a 
complete jote in itself and -Baku 
and. Naimuddi. (the original tenants) 
would have no-right to sell their interest 


in.that to the predecessors of the défend-- 


ants Nos. 1 to 4 who could not claim to 


=` be tenants of the plaintiff, and her co- 


sharers in that land. 
case of transfer of a 
. the remainder 


It would nos bé a 
portion of a holding 
‘being held. under the 


same landlord, butit could be a transfer - 


of a complete jote and Baku and Naim- 


uddi having ceased to oceupy ‘that jote, ~ 
~. to'pay rent for it, 


or to ‘have any con- 
nexion with it may fairly be heldto hava 
abandoned it in which case the landlord 
had: arightto re-enter.” This case in all 
its facts is similar to the one before us as it 

is claimed by the appellants 
` that they were ‘recognised by all the. co- 
sharer landlords except the plaintiffs and 
- as- such they could not be ejected from 
. the lands ia suit. Then it is attempted 
< on behalf of the appellants to distinguish 
the unreported case on the same ground 
as the case of Protap Chandra Das 
v. Kamala Kanta Shaha (1) as it ap- 
pears from the statement- of facts in 
the judgment that the defendants-appel- 
| lantsin that case had purchased the 
‘portion of the holding after the proposed 
allotment by the Deputy Collector. As I 
has . nothing 
‘to do with the application of the law 
and does not seem to' have in “any way 
affected the conclusion ‘of the learned 


~ Judges. Against ‘these decisions of this . 


. Court . certain decisions ofthe Patna 
< High Court have” been cited before us. 
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. those cases and I am of opinion 
in this-case . 
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They are reported in a” gerjêg- of reports 
called Indian" Oases which do not seem to 
be authorised reports, The attention of 
the Courts has been - drawn on | several 
occasions to the desirability of avoiding . 
citing cases from unauthorised reports 
specially of cases of other High Courts as . 
there are no means available to check 
the correctnessof the reports and of the 
facts stated there, But as the point is of 
some interest wehave looked into those 
reports and considered the arguments in 
the judgments of those cases. The deci- 
sion in. Suraj Deo Narayan Singh v. Pachh 
Narain Singh“ (2) takes a view at variance 
with that expressed in Protap Chandra 
Das's case (1). But it appears that the 
decision of this Court was not cited be- 
fore their Lordships of the” Patna High 
Oourt. The view expressed by the learn- 
ed Judges in the Patna . case may be 
treated as obiter. on the facts of the case 
as it was a casein which the occupancy ` 
holding was found to be a transferable 
one. Another case of that Oourt isto be 
found in Radha Kishun v. Bhagwat Prasad 
(3) decided by the same learned J udges, 
There also no case was cited and the 
learned -Judges did not discuss the point 
beyond making an observation that the 
partition between the maliks did not give 
the plaintiffs a right to treat the transfers of 
parts of holdings as transfers of the entire. 
holdings merely because those parts were 
allotted tohis patti at the partition. I 
am unable to follow the view taken in 
that the 
interpretation of.the Act which appealed 
‘to the learned _ Judges. of this Court is 
more convincing, It appears that the 
Patna High Court, too, is not unanimous 
on this point. In Ram Lochan Koer v. 
Jagernath Misser (4), Mr. Justice Mullick 
took a different view and followed Protab 
Chandra Das's case (1) of this Court, The 
learned Judge went further to say that 
even if there were private partition 
among the landlords thé effect would have 
been the same as in a partition under the 
Estates Partition Act. . . 

— The learned Subordinate Judge in his 
considered judgment has referred to the 
various inconveniences which would flow 
from the adoption of a contrary view. 
Thus he says: “Ifit is held that the de- 

(2) 39 Ind. Oas. 98; 2 P. L, J, 225; 1 P. L. W, 443. 
(3) 38Ind Oas. 72; (1917) Pat. 76: 1 P. T.. W. 19.. 

_ (8) 37 Ind, Cas, 440; 1 P, L, J. 270; 2 P, L, W. 440; 
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fendants are entitled to remain on the 
land, the effect -would be that’ the plaintiffs 
would be-compelled ‘to recognise the 
transfer although they’ did not recognise it. 
They can no longer sue the old ‘tenants....... 
NAN <... There can be no gainsaying the 
fact that the deféndants had no interest 
in the lands before partition (as against 
the plaintiffs)........... «It would be con- 
` ferring an interest on them by partition 
-if they are- allowed’ to remain on the 
lands and the plaintiffs’ are compelled to 
receiverent from them." If the appellant's 
contention be. allowed to prevail the 
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` Limitation Act (IX of 1908), Sch. I, Art. 181—Decree 


plaintifs would becompelled to recognise - 


. the defendants as their tenants although 
-the relation between them was not created 
either by contract or by operation of law. 
The position seems to me to-be.absurd and 

. must be relieved against, As against the 
plaintiffs the defendants-appellants have 
acquired no title or interest although the 
plaintiffs for the time being, had no right 

| toevict them,’as under-the law they had 
no right to re-énter unless the entire 
holding had been transferred by the 


original tenants But. so .soon as they 
acquired, instead of a share. of.the rent to - 


which they. were entitled, a specified pot- 
tion of the -lands comprised.in the hold- 


ing they, obtained the right to enteron it’ 
if they found itto bein the occupation. 


ofa trespasser. Considering: all the cir- 
| cumstances and there being clear authori- 
ties of this Court which are binding upon 
me, I hold that the view taken by the 
- Courts below is correct in law.: 
with.costs, 
Graham, J.—I agreé, 
AON. AL. : Appeal dismissed, 


This appeal, accordingly, is dismissed ` 


r Caleb fn 


OUDH CHIEF COURT. 
MISOELLANEOUS O1vit APPEAL No. 29 oF 1928. 
-~ - August 30, 1928,.- 
` Present:—Mr. Justice Misra and 
Mr. Justice Raza, 


Mahant BISHESHWAR GIR GOSHAIN—- 


DEFENDANT—APPELLANT 


' VETSUS 
SATISH OHANDRA OHATTERJI 
` — PLA INT Fe— RESPONDENT. 
Partition—Preliminary decree, whether executable 
Time for making preliminury decree absoliatien 


-ing out- of 


“July, 1911, AS 
The facts of the case are rather com-. 


for joint-possession and for partition, difference be- 
tween, . r . k 
TA preliminary deeree for partition cannot be 
executed until it has béen made final. [p, 207, col, 
Tiere in-a suit for partition of a half ghare of 
certain land the Court-merely passed an ‘ordinary 
decree awarding possession : a eS É 
Held, that the decree was aot a preliminary decree 
for partition. but a final decree for joint possession. 
of a half share, [ibid] > < . 
An application for making’ a preliminary decree 
in a partition suit absolute is governed by Art. 184 


„of Sch. I of the ‘Limitation Act and should be made 


within 3 years of the date of thé preliminary decree. 
[p. 208, col, 1.] S 


- Miscellaneous appeal against théjudgment’ 


and decree of the District Judge; Fyzabad, 
dated the 5th April, 1928, reversing that of 


the Munsif, Havali, Fyzabad, dated the 6th’ 


February, 1928. “Pr 

Mr. L. S. Misra, for the Appellant, - 

Mr. 3. N. Roy, for the Respondent, 

JUDGMENT.—This is an appeal aris- 
proceedings taken by the 
respondent in the Court of the ‘Munsif, 


-‘Havali, Fyzabad, for making absolute a 


decree passed in his favour on the 26th-of 


plicated and we- 


proceed to-give them 
below:— . 


_ -On the 24th of February, 1911, the plaintift- 


reepordent, Satish Ohaudra Chatterjee, filed 
a suit for possession in respect of certain. 
property situate in village Sahulara,.District 
Fyzabad. This property belonged to a math 
known by the name of math Moghispur, 


District Fyzabad. The mahant _of the math.’ 


at that time was one Shankar Gir, The 


- defendant-appéllant,, Bisheshar Gir, pro- 


fessing to be the mahant of that math. 
transferred a half share of 51 -bighas 13 
biswas land situate in village “Bahulara 
mentioned. above. The sale-deed was: 
executed on the 29th of June, 1910, in favour 


' . of therespondeat and the suit above referred 


to was. brought by him for possession: of his 
half share inthe said land. On the 26th of 
July, 1911, a decree was passed in favour of. 


the plaintiff based on acompromise executed: 
‘between him and Bisheshar Gir, The plaint- 


iff discharged Shankar Gir, whom he had 
originally impleaded in the casé, from the 
array of the defendants. The decree obtained 
by “him. was not, therefore, in any way 
binding upon Shankar Gir. The plaintiff 
in that suit had claimed possession ef the 


half share in those lands by partition but, the: 


decree had given him merely joint possess 


~ 
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sion of those lands, and it would be proper 
for us to state that no preliminary decree 
for partition of the said landes, asis now 
contended on behalf of the plaintiff-respond- 
ent, was passed in the case. After the 
decree had been passed in favour of the 
plaint#ff-respondent he applied for delivery 
. of possession of the property decreed to him 
under O, XXI, r. 35 (vide Ex. 1) onthe 20th 
of December, 1911. A warrant for delivery of 
posséssion was issued by the Court in favour 
of the plaintiff-respondent (vide Ex. A-16): 
On the 10th öf January, 1912, possession 
was delivered to the plaintiff-respondent 
under the terms of his decree by the said 
warrant (vide Ex. A-17). On the 16th of 
January, 1912, Shankar Gir filed an ob- 
jection under O. XX1, r. 100 contending 
that the decree obtained by the plaintif- 
respondent was not binding upon him and’ 
that the plaintiff could not, therefore, obtain 
possession of the property which was actually 
in his (Shankar Gir's) possession (vide Ex, 
-  A-2), Shankar Gir's objection was allowed 

. by the Execution Court on the lst of March, 
1912, (vide Ex. A 3). ei , 

Subsequently Shankar Gir filed a de- 
claratory suit in respect of the entire 
property appertaining to the math Moghis- 
pur including :the property in suit on 
the allegation that the whole property was- 
the property belonging to the math, that he 
was the properly constituted mahant of the 
math and that no other person had a right 
to call himself the mahant of the math or to 
transfer the property appertaining to it. 
Both Bisheshar Gir, the appellant before us, 


and his transferee Satish Ohandra Ohatterji,. 


the respondent before us, were impleaded as 
defendants in the case. The respondent 
Satish Chandra Ohatterji did not defend 
that suit and the proceedings were held 
ex parte against him. Later on a compromise 
was arrived at between Bisheshar Gir and 


Shankar Gir, the result of which was that- 


the entire suit of the plaintiff was decreed 
subject to certain reservations in favour of 
another person who was defendant No. zin 
that case. The case was tried ex parte 
against the plaintifi-respondent and the 
Court passed a decree against him also. The 
result of this was that Shankar Gir obtained 
a decree in 1913 to the effect that the pro- 
perty situate in village Sahulara which had 
been transferred by Bisheshar Gir in favour 
of Satish Chandra Chatterji was held to be 


agf property and as one which Bisheshar | 
Gir a4) i right to transfer in fayour of the 
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respondent. The judgment of the case is 
Ex: 4 and the decree is Ex. A-5. 

In 1918 the respondent, Satish Ohandra 
Ohatterji, applied to the Court under O. IX, 
T.. 13 of the Code of Civil Procedure for 
setting aside the ex parte decree mentioned 
above. On the 13th of May, 1918, his 
application was dismissed (vide Ex. A-7.) It 
is stated in the order of the Oourt that the 
decree-holder agreed to give up his claim 
for costs and the applicant Satish Chandra. 
Chatterji accepted the decree, The effect 
of this, in our opinion, was to make the 
decree passed in 1913 against the respondent 
to be fully operative and binding against 
him. Its further effect was that the decree 
dated thé 26th of July, 1911, which had 
been previously obtained by the respondent 
against the appellant Bisheshar Gir had 
become inoperative and of no effect. 

In 1926 it appears that Shankar Gir was 
criminally prosecuted in connection with a 
dacoity case and persons who belonged to 
the order of the math appointed in his place 
the appellant Bisheshar Gir a3 amahant of > 
the math. Thiswas onthe 30th of Septem- 
ber, 1925, (vide Ex. A-15). Oa the 25th “of 
February, 1926, the zemindars of the village 
Moghispur also agreed to his appointment ` 
as mahant. On the 20th of April, 1926, 
Bisheshar Gir brought a declaratory suit 
against Shankar Gir that he was now the 
properly appointed mahant of the math. 
This suit was decreed on the 2nd of June, 
19.6, (vide Ex. A-8) which is the judgment, 
passed in that case. Onthe 3rd of September, 
1926, this decree was confirmed in appeal 
(vide Ex. A-Y). Wemight mention here that 
Mr. Bipin Chandra .Ohatterji the brother of 
Mr. Satish Chandra Chatterji, who is a 
Pleader practising at Fyzabad appeared in 
that appeal on behalf of Bisheshar Gir. The 
result of this litigation was that Shankar 
Gir remained no more the mahant of the 
math and that Bisheshar Gir was declared 
to be the duly appointed mahant of the 
math and in charge of the properties 
appertaining to the said math. 

On the 27th of October, 1926, a suit was 
brought by Mr. -Bipin Ohandra Chatterji 
against Shankar Gir and. Bisheshar Gir for 
possession of those very lands probably on 
the ground that he was the thekedar of this 
village on behalfof the taluqdar of Sihipur 
to which estate the village Sahulara 
belonged, and as such was entitled to 
possession, This suit was not tried buta 
qecrae was obtained by means-of a come 
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promise (vide Ex, 4and Er. A-12). Sub- 
sequently in 1927 Bisheshar Gir fled a suit 
for setting aside the compromise. .This suit 
was again compromised on the 27th of July, 
1927, under which the lands in suit which 
really appertained to the math of Moghispur 
were declared to belong to the taluga 
Sihipur and the plaintiff Mr. Bipin Chandra 
Chatterji was said to be entitled to its 
possession. Bisheshar Gir was, however, 
given possession for his lifetime in respect 
of 29 bighas of land out of the entire 
51 bighas 13 biswas of land which were 
in suit. < 

The respondent Satish Chandra Chatterji 
has now put in an application in the Court 
of the Munsif, Havali, Fyzabad, on the 12th 
of September, 1927, asking the Oourt to 
appoint `a Commissioner to partition the 
property awarded to him under the decree 
dated the 26th of July, 1911, and to pass 
a final decree for partition. In this appli- 
cation he treats the decree passed on the 
26th of July, 1911, asa preliminary decree 
for partition passed in his favour. The 
appellant Bisheshar Gir lodged his objec- 
tions. against the making of the decree 
absolute on the 12th of November, 1927. 
The objections were :— : 

(1) ‘That the decree passed on the 26th 
of July, 1911, -was not a preliminary decree 
for partition and no decree absolute could, 
therefore, be passed in favour of the plaint- 


iff, and A 

(2) thatthe application of the plaint- 
iff- respondent was barred by limitation. 

The plaintiff:-respondent contested the 
objections and in support of his application 
urged that he had a right to file the present 
petition by virtue of s.43 of the Transfer 
of Property Act (Act 1V of 1882). The 
help of this provision of law is invoked on 
the ground that the decree passed in favour 
of Bipin Ohandra Chatterji on the 27th of 
July, 1927, by virtue of which Bisheshar 
Gir had obtained possession over 29 
bighas of land, entitled the plaintiff now to 
seek possession of the land transferred to 
him under the sale-deed, dated the 29th of 
June, 1910. ‘The  plaintiff-respondent 
contended that as Bisheshar Gir had now 
become personally entitled to 29 bighas of 
thesaid land the decree passed in 1910 
could be made absolute against him by 
partition, since he was entitled only to a 
half share out of 51 bighas 13 biswas which 
share came to 25 bighas 16 biswas odd. 
The learnsd Munsif held that the applica» 
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tion for mai\ing the decree absolute was 
not maintai\able and. on that ground 
he dismisséd the plaintiff's application. 

On appeal the learned District Judge of 
Fyzabad bas taken a contrary view and 
has held that the application is maintgin- 
ableand: in that view of the case allowed 
the appeal and remanded the case with 
directions that a final decree should be 
prepared in the ca:e, 

It is against this order of the District 
Judge which is dated the 5th of April, 1928, 
that the defendant Bisheshar Gir has come 
up to this Court in sécond appeal and the 
same. objections which were urged on his 
behalf in the Courtof the Munsif have now . 
been urged before us. . EE 

We have heard the patries in this case at 
great length and have come to the conclusion 
that the appeal must be allowed and that 
the plaintiff-respondent’s application for 
making the decree absolutemust be dismiss- 
ed. We now proceed to give our reason 
for coming to this conclusion, 

The first ground on which it appears to . 
us that the present application filed by the 
plaintifi-respondent cannot be maintained 
is that the decree passed in his favour on 
the 26th of July, 1911, cannot be treated as 
a preliminary decree for partition. The 
plaintiff, it is true, claimed a decree for 
possession of half share in the entire lands 
by partition, but the decree which 
was passed -in his favour was only 
an ordinary decree for possession 
which we understand to be one for joint 
possession ofa half share in the entire 
ands. We are unable to construe that 
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-decree as a preliminary decree for parti- 


iton. One. has only to look at the decree 
and he satisfied that this interpretation 
is the only interpretation which can be 
placed on the said decree. It also appears 
to us that the plaintifFrespondent himself 
treated it not as a preliminary decree for 
partition but asa final decree giving him 
joint possession over half the share in the 
entire lands in suit. This seems to be the 
only conclusion which one can derive 
from the application for delivery of 
possession filed by the respondent in 1911 
and under which the possession was 
actually delivered to him in 1912 (vide 
Ex. 1, Ex. A-16 and Ex. A-17), It is admit- 
ted that apreliminary decree for partition 
cannot be executed untilithas been made 
final. The fact, that the plaintiff applied 
for delivery of posgession under the decred 
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obtained by him on the 26th of July, 1911, 
therefore, shows clearly that he himself 
did not treat the decree obtained by him 
in 1911 as a preliminary decree but one 
which according .to him was final decree 
forejoint possession and, therefore, capable 
of being executed. That being our view 
of the case. ib is clear that the present 
application for making the decree obtained 
on the 26th of July, 1911, absolute cannot 
be maintained and must be rejected. - 

‘The second ground on which we are of 
opinion that the application cannot be 
maintained.is the ground: of limitation, 
In our opinion Art. 181 of the Limitation 
Act provides for limitation in such cases, 

` Article 181 provides that the limitation for 
applications for which no pericd of limita- 
tion is provided elsewhere in Sch. I 
attached to the Limitation Act or by s. 48 of 
the Code-of Oivil Procedure, -is three years 
from the date when the right to apply 
accrues.: If the plaintiff's contention be 
accepted thatthe decree obtained by him 
on the 26th of July, 1911, was a preliminary 
decree for partition, the right to getit 
made absolute accrued tohim on the date 
when such decree was. obtained by him, 
and if he wanted to make that decree abso- 
lute he was bound inlaw to apply for 
getting it made absolute within three. 
years from that date. The present applica- 
tion has been filed more than 16 years after 
thedate of the passing of the original 
decree which is now sought to be made 
absolute, ‘This clearly cannot be per- 
mitted. It was argued on behalf of the 
respondent that in view of the decree 
obtained by Shankar Gir in 1913 it was 
not possible for him to execute the present 
decree. We do not understand how this 
contention can help the plaintiff-respondent, 
Tf the effect of the decree obtained by 
Shankar Gir in 1913 was to stop the 
plaintifi-respondent from taking further 
action that decree still stands so far as the 
plaintiff-respondent is concerned. To meet 
this difficulty it was urged on behalf of the 
plaintiff-respondent that the effect of the 
decree passed in 1913 infavour of Shankar 
Gir was wiped out by the decree that was 
subsequently obtained by Mr. Bipin Ohandra 
Chatterji against the appellant. We have 
not been able to follow this contention, Mr, 
Bipin Chandra Chatterjiis no representative 
ef the respondent and when he brought a 
suit against the appellant for possession 
alleging himself to he the thekedar on 
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behalf of the Sihipur estate -he cannot by 
any stretch of imagination be said to have 
brought that suit for the benefit of the 
respondent. We are, therefore, of opinicn 
that any litigation which took place 
between Mr. Bipin Chandra Chatterji and 
Bisheshar Gir cannot affect the validity or 
otherwise of the decree obtained by Shankar 
Gir against the plaintiff respondent in 1913. 
In 1918 the plaintiff-respondent tried to get 
that decree set aside but when the decree- 
holder agreed to give up his claim for costs 
he in his own turn agreed to abide by the 
said decree. Weare, therefore, clearly of 
opinion that the decree obtaired by 
Shankar Gir against the plaintiff respond- 
ent in 1913 is estill binding upon him 
and in face of that decree the plaintiff- 
respondent cannot now take any further 
action in respect of the decree dated the 
26th of July, 1911. We might mention 
also that the contention advanced on 
behalf of the plaintiff-respondent as based 
on s. 43 of the Transfer of Property Act (Act 
IV of 1882)is wholly irrelevant and foreign 
to the scope of the application for making 
acertain preliminary decree absolute. In 
seeing whether that decree can be made 
absolute opr not the consideration of such: 
an argument would not be permissible. 

The result is that the plaintiff-respond= 
ent’s application for execution must be 
considered to be time-barred and if his 
contention that, in view of the decree: 
obtained by Shankar Gir it was not possible 
for him to get the decree obtained in 1911 
made absolute is accepted then that bar 
still exists and is not removed. 

On these grounds we are of opinion that 
the present application of the plaintiff- 
respondent must be rejected and we 
accordingly allow this appeal and dismiss 
the said application with costs in all the 
three Courts, 


GH Appeal allowed. 


“1181, O. 1928 


. ` BOMBAY HIGH COURT. 
First ORIMINAL Sessions Oase No,'16 
oF 1928.. 7 
February 16. 1928. ` 
EMPEROR—ProsgcuTor 
versus , 
VITHABAI SUK-HA—Aocoetp. 

Penal Code (Act XLV of 1860), . ss. 872, 873— 
‘Possession’ of minor girl, what constitutes—Brothel 
keeper permitting minor girl to be, brought to brothel 
for a few hours—Criminal -liability—Bombay Pre- 
es of Prostitution Act (XI of 1928), s.6, scope 
of. $ aT D ra I PAs É 
The qüestions: whether a person under eighteen 
has been bought and sold, hired and let to hire or 
disposed’ of and possession obtained. are, in each 
- cass, questions of fact forthe Jury and not of law 
- for the Judge. [p. 209, col. 2.] 

The law does not ‘specify the nature of the pos- 
session required to constitute an offence under s. 373 


of the Penal Code, nor its duration, nor intensity.. 


The only test which inlaw is necessary and suffici- 
-ent is whether, in each case’ the possession is such 
as to be consistent with the purpose or intention or 
Inowledge. of prostitution or. illicit intercourse. 
[ibid.] : j N A 


Where a brothel keeper allowed a girl to be 


brought to her brothel for two or three hours every _ 


night and shared-her earnings from prostitution : 
. eld, that she was guilty ofan offence under s. 873 
of the Penal Code. Pp 210, col. 1; 
Queen:Empress.v. Tippa (3), applied. : 
Queen v. Shaik Ali'(1) and Queen v. Nowjan .(2), 
distinguished. : i : 
A brothel keeper who avails herself of the supply 
ofa proouress can be convicted of abetment of an 
offence. under- s. 6 of the Bombay Prevention of 
Prostitution Act, 1923. [p. 210, col. 2.] | 
Section 6 of the Bombay Prevention of Prostitution 
Act, 1923, is directed not only against procuresses but 
also against brothel keepers. -[ibid.] . 
Mr. Brown, for the Prosecution. 
Messrs. Daruwalla and Ambedkar, for the 
Accused. ; 
JUDGMENT.—The offence is alleged 
to have been committed in -respect of the 
girl Hansabai, wife of Laxman. According 
- to., the prosecution, accused No. 1 took 
-Hanzábái away from the service of a Parsi, 
where accused No. 1 and Hansabai were 
gerving, to the house of accused No 1's 
sister-in-law, accused No. 2, and after a 
couple of days accused No. 2 took her to 
- the brothel of accused No. 3, left her 
there for two or three hours for six or. 
seven nights, and brought her back to her 
own house regularly, the earnings of 
Hansabai by prostitution being equally: 
divided by accused Nos. 2 and 3. Han- 
sabai then ran away from accused No. 2 
and was found by the Police, _. 
The firat point of law raised on behalf 


“ef accused No. 3 is that possession under- 


B. 373, Indian Penal Code, must be complete 
a E NG 
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object, 


to coastitute 


+ 


" £909 


-and exclusive, possession and that posses- 
sion fortwo hours or so for four or five 


. nights, as is alleged in this case, in the 
- house of the brothel-keeper accused No. 3, ` 


was not. possession within the meaning 


of s. 373, Indian. Penal Code, Reliance 


‘was paced for this contention on” twd 
cases: Queen v. Shaik Ali (1) and Queen Y, 
Nowjan (2). It is argued: by the learned 
Counsel for the Orown that there was no 
such limitation in law.” ` í 

. In my opinion, s. 373, Indian Penal Code, 
must- be read in conjunction with the 
previous s. 372, which is its counterpart. 
And the questions, whether a-person under 
eighteen has been bought and sold, hired 
and let to hire, disposed ofand possession 
obtained, ars all,in each case, questiond 
of- fact for the Jury and not of law for 
the Judge. The law does not specify thé 
nature of the possession, nor ‘its duration, 
-nor intensity. -It merely specifies’ the 
namely, prostitution or ‘illicit 
intercourse, Whether, in each casd, 
the possession is such as to “be . con- 


a -sistent with the purpose er intention -or 


knowledge ‘of prostitution or illicit inters 


. eourse—thia is the only test which ia law 


is necessary and sufficient, : This is the 


` view which has been laid down by this 


Court in Queen-Emprese v. Tippa (3) wherd 
the fact that the father had performed d 


` certain. ceremony of dedication of his 


daughter, a child of four, as a dancing 
girlin a temple, was heldto be sufficient 
disposal under œs. “373, 
Indian ‘Penal Code. -In-regard to the twa 
cases relied upon, itis to bs observed that 
the facts -in each of these case3 were 
entirely different. Inthe Madras case the 
facts found were that the prisoner met 4 
girl under the then statutory age and on 
a promise of a price was allowed to have 
sexual intercourse and both were detected 
in the act. On this state of facts, in the 
opinion of the learned Judges, there was 


. no selling or buying or letting or hiring 


or disposal or possession. But it is to be 


_noted that in the section as it then stood, 


the words “illicit intercourse with any 


(1) 5M. E. O, R. 473; 1 Welr 377, Ţ 
(2) 6 B. L. R. App. 3h 14 W. R, Or 39 
(3) 46 B, 737; 8 Jadi Des (i Bi) 970, 


: 1. discrepancies should be disêredited, and” 
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i. purposes, obsolete. Similarly,-in.the Bengal 


-- than with Jackson, J. 


case, it appears that the brothel-keeper 
merely allowed her house to be used as 
a more convenient place for the assigna- 
tion of illicit lover and his mistress. 
Moreover, itis a case on which the two 
Judges differed. Speaking for myself, I 
agree with Glover, J., who thought that 
thé. facts constituted the offence rather 


“On the evidence in- the present case, 
it is the- case, for the prosecution, 
and it ig not denied by accused No. 3, 
“that.the girl Hansabai came to her brothel 
and was allowed to prostitute herself to 
customers. Presumably money passed. It 
. is not alleged that Hansabai kept the 
‘money. ‘Therefore, the Jury will have to 


. ‘decide whether. they accept the evidence 


‘of Hansabai that the money was divided 
equally between accused No. 2 and accused 
No. 3, or the argument for accused No. 3 
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of. Bombay Act XI of 1923 there is no 
evidence against accused No..3 that she 
procured aneabai. It is argued that 


- ‘procures’ merely applies to a person who 


that this statement on account of cartain, 


that the Jury should believe that accused 


ut: passed it in its entirety on to accused 

0, 2, and that accused No, 3 in fact 
merely allowed her. brothel to be used by 
Hansabai for no profit of accused No. 3's 
own, but so to speak, merely out of 
kindness.. Again, in my opinion, the ques- 
tions whether the person who brought 
Hansebai to accused No. 3's brothel was 
‘accused No, 2 or, according to accused 
No. 2's allegation, it was somebody else 
who brought Hansabai to accused No. 3's 
brothel, or whether as between that person 


and-accuséd No. 3 ‘there was letting or- - 


hiring of Hansabai or disposal or posses- 
gion of. Hansabai—these, in my opinion, 


`- Are matters forthe Jury and not matters 


for me. I hold that in law and on the 
evidence, the possession set up. by Hansa- 
bal, even though for twoor three hours 


“No. 3,did not retain apy money herself. 


from 8 or 9 atnight,if the Jury accepts 


. Hansabsi’s evidence, is sufficient posses- 


sion within the meaning of s. 373, Indian ` 


Penal Code, “I might observe, however, 


that on the case as now set up, the more . 


appropriate charges would have been as 
. Against accused No, 2 under s. 372, as 
< against accused No. 1 of abetment-of the 


. offenee under s. 372 and as against accused . 


No, 3 “under s. 373. But for all practical 

_. purposes the difference is not very great. 
The second contention for accused No, 8 
-. dg that on the ‘alternative charge under g; 6 


obtains a woman for illicit intercourse 
or causes 8 woman to become a prostitute 
and not to a brothel keeper who avails 
herself of the recruit brought by the pro- 
-curess and that the brothel keeper is not 
even guilty of.abetment. With this con- 
tention I am unable to. agree, The 
Act is passed for the. prevention of pro- 
stitution, and it is clear that s. 6 of the 
‘Act is directed against attempts to seduce 
‘the virtue of a woman or a girl for the 
purpose of prostitution, whether with or 
without her consent or whatever her age, 
It may be that. in some cases brothel- house 
keepers may themselves be precuresses. 
In other cases they may be different and 


“may be connected either intimately or 
-casually, - But of their intimate connec- 


tion as demand aad supply there can be no 
doubt... The section ia directed against 
both a`- brothel keeper and her procuresa, 
In- my opinion- the brothel keeper who 
avails herself of the supply of the procur- 
ess is guilty of abetment of the offencé 
under s..6 of Bombay Act XI of 1923, 
The brothel keeper facilitates the prostitu- 
tion and completes it. Í ; 


ANAL Order accordingly, 


bi k 
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MADRAS HIGH COURT. 
URIMINAL Revision Cases Nos. 847 to 862 
oF 1927, 

(OURrIMINAL Revision- Petitions Nos, 755 TO 
; i - 970 oF 1927). 
April -20, 1928. 
Present-:-—Mr. Justice Devadoss. 
MUNICIPAL CHAIRMAN, OHIDAMBA. - 
RAM—ComPLatnaNT— PETITIONER 
versus i 
SUBRAMANIA IYER AND OTHERS 
—AccuseD — RESPONDENTS, 

Madras District Municipalities Act (V of 1920) 
8. 249—Trade license—Absence ‘of valid Notification, 
effect of—Application for renewal of license beyond 
specified period of 80 days—Refusal, validity of, 
-The liability on the part of persons who carry on 


- certain trades within the limits of a Municipality 


to take out license therefor arises only. where there 
is a valid Notification- under s. 249 (1), Madras Dig- 
trict Municipalities Act, 

e eee 5 ROT 
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Under s. 249 of the said Act.for the purpose of 
carrying on certain specified kinds ‘of businesses, with 
regard to opening new places, the section requires 
that applications should be made 30 days before they 
are opened. But when it is a question of renewal’ 


of license, there is no barto the issue ofu license’. 


by ‘reason of the applications-‘not having been made 
not less than 30 days before the end of the year. 

The provisions of the Municipal Act should be 
understood and worked in such a way as to avoid 
friction and without causing hardship to the public. 

Petition, under ss. 435 and 43y of the 
Oode of Oriminal ‘Procedure, 1898, praying 
the High Court to revise the -judgment 
of the Oourt of the Stationary Second 
Class Magistrate,Ohidambaram, in Calendar 
Oases Nos. 414, 477, 99, 113, 98, 337, 
127, 142, 413, 398, 162, 141, 126, 112, 338 
‘and 163 of 1927. < 

Messrs. K Bhashyam Ayyangar and J. R. 
Gundappa Rao, for the Petitioners in all the 
cases. | ' . 

Mr, T. V. Ramanatha Iyer, for the 
Accused in No. 847 of 1927, 

Mr. Patanjali Sastri for the Accused 
in Nos. 849 to 851, 853, 854, 856 to 
860-and 862 of 1927.. - 

Mr. K. S. Jayarama Iyer, for Mr. M, 
5. Nagaraja Iyer,- for the Accused 
in Nos. 852 and 861 of 1927. 

Mr. K.N Ganapathi, for the Public 
Prosecutor (in charge), for the Orown in 
all the cases. : < 


- $u 

solution. This is a question of fact waich 
will have to be determined by, the trial 
-Oourt. The trial ofthe lower Oourb- was 
‘incomplete, and the Court did not address 
itself -to the real question in dispute, 
namely, the publication of the netifica- 
tion as required by s. 249 (1) ofthe Dis- 
trict Municipalities Act. I set aside the 
orders of acquittal in both the cases and 
direct that the cases be re-tried. The 
accused will be entitled to raise any cons 
tention that is open to them. 

ORIMINAL Revision Oases Nos, 855 anp 847 

- OF 1927, 

_ In these cases applications were made fot 
license on 26th March, 1927, There does 
not seem to be an order of the Chairman 
refusing to grant a license, Mr, Bhashyam 
Ayyangar argues that the applications - 
not having been made not less than 30 
-days before the end’ of the year the ap- 
‘plications were refused. Olause 5 of 6, 

0249 of the Act rans as follows: “Applica- 
- tions for renewal of such licenses shall 
„bo made not less 30 days before the end 
of avery year and applications for licenses 
for places to be newly opened shall ba 
made not less than 30 days’ before they 
-&re opened.” With regard to the opening 
-of new places, the section requires that 
applications should be made 30 days be: 


'--fore they are opened sò as to enable the 


ORDER. | 
GRIMINAL Reviston Oases Nos, 852 AND 861 
oF 1927, 

In these two petitions the only question 
that needs consideration is whether there 
was a Notification under s. 249 (1) of the 
District Municipalities Act. The lower 
Court has addressed itself to the question 
of the resolution of the Council, Evidently 
it was misled by the cross-examination 
on behalf of the accused. If there was 
a valid Notification under s. 249 (1) of 

“the District Municipalities Act, the per- 


.gons who carry on the trades mentioned - 


in the Notification would be bound to 
take out licenses. The Notification that 
is now prodused is. dated 26th January, 
1926, and Mr. Jayarama Iyer contends 
that there wasno resolation of the Oouncil 
“ before the date authorising the publiea- 
tion of the Notification, No doubt, in 
the evidence of the Ist witness hespeake 
ofthe resolution of the Oouncil of 2nd 
February, 1926. From that it cannot be 
inforred that there was no previous ae- 
f : . 


Municipal Authorities to satisfy themselves 
that the new places to be opened would 
not affect the health or the conveniencs 
of the neighbourhood. But when it isa 
question of renewal of license, though the 
ection speaks of 30 days, there. is no 
bar to the issue ofa license. by ‘reason 
of the applications not having been made 
“not less than 30 days before the end 
of the year, The provisions of the Muni- 
cipal Act should be understood and worked 
in such a way as to` avoid’ friction and 
without causing hardship to the publio, 
Municipalities are statutory bodies and 
they are created by Statute for the benefit 
„of the public; -and it is not proper that 
any provision of law ‘relating ta them 
should be so construed as to work hard- 
ship if not injustice. The provisions like 
the one referred to above should not ba 
understood as if it is one of the Articlea 
of the Limitation Act standing in the way 
of the Onairman granting a license, In thess 
cases, the Onairnan would have been well, 
advised to haye granted the lisenses tq 
the applicants and his astion in refusing 
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the money orders is, to say the least, 
uncalled for, The petitions are dismissed. 

[The other petitions were also dismissed.] 


YN V Petitions dismissed. 
LAHORE HIGH COURT. 


ORIMINAL APPeaL No. 272 or 1927. 
June 13, 1927. i 
Present:—Mr. Justice Zafar Ali 
and Mr. Justice Coldstream. 
MUHAMMAD ALI AND ANOTBES— AOOUSED 
#— APPELLANTS 
versus 
EMPEROR—Respox DENT. 

Penal Code (Act XLV of 1860), se. 802, 879, 411— 
Accused seen in company of deceased previous night 
—Possession of deceased's property by accused—- 
Ojfence—Murder—Corpus delicti, necessity of proving 
Joint trial of several persons—Individual respon- 
sibility, necessity of fixing—Circumstantial evidence 
as basis for conviction. : 

-In order to justify the inference of guilt the 
inculpatory facts must be incompatible with the 
innocence of the accused and incapable of explana- 
tion upon any other reasonable hypothesis than that 
of his guilt. Circumstances of suspicion without more 
conclusive evidence are not sufficient to justify con- 
viction even though the party offers no explanation of 
them. [p. 213, col. 2.) go fe 

Sumanta Dhupiv. Emperor (1), In re Vuppalapu 

Virasawmy (2), Chuhar Singh v. Emperor (3) and 
Chhidda v. Emperor (4), referred to. 
' Where the deceased was seen in the company of 
‘the accused one night and the next morning the 
accused were found in poe of some articles 
belonging to the deceased some of which had stains 
of blood : : ; 

Held, that though the circumstances raised a strong 
Buspicion, the aceused could not be held guilty of 
murder and ‘could only be convicted either under 
8.3719 or 411, Penal Code. [p. 214, col. 1.] 

Where two or more persons are jointly charged 
with avy offence, either the joint complicity of all 
must be proved or it must be left in no doubt which 
“ put of the two or more actually committed the offence, 
Lp. 213, col. 2] 

Oriminal appeal from an orderof the 
Sessions Judge, Delhi, dated the 31st 
January, 1927, — 

Mr. Charan Singh, for the Appellant. 

Mr. C. H. Carden Noad, Government 


Advocate, for the Respondent. 


JUDGMENT. |. 

Zafar Ali, J.—Muhammad Hussain, a 
Pathan young man of 25, and Muhammad 
Ali, a Sayyad lad between 16 and 18 years 
ofage have been tried together and convict- 
pd by the learned Sessions Judge of Delhi 
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of murder coupled with robbery and 
sentenced as below:— 

Muhammad Husain to death under s. 302, 
and to rigorous imprisonment for ten years 
under s. 392 of the: Indian Penal Code; and 
Muhammad Ali to transportation for life 
under s. 302 and to rigorous imprisonment 
for seven years under s. 392 of the Indian 
Penal Code. 

They have appealed separately through 
the Jail Authorities, and thecase is also 
beforeus unders, 374 of the Criminal 
Procedure Code, for confirmation of the 
capital sentence. In view of that sentence ` 
an Advocate of this Court engaged by the 
Orown has appeared and argued the case on 
behalf of the appellants. 

The person alleged to have been murder- 
ed was one Sua Lal taxi-driver, and the 
subject of robbery was his clothes and the 
taxi (D. T. 14, an Overland Four) in 
which he drove theappellants onthe night 
of the 13th April, 1926. The taxi belonged 
to a lady but Sua Lal wasemployed on her 
behalf by Doctor Vidya Nath Singh 
(P. W. No. 2) a retired Senior Assistant Bur- 
geon. 

According tothe prosecution theory Sua 
Lal was last seen alive in company with the 
appellants at the Qutab at the middle of the 
night in question, That very night at 
about 3 a. Įm. the car was driven to Bun- 
galow No. 23, Darya Ganj, and from there 
to No. 8. At both these places both the 
appellants were observed in the car, and it 
was Muhammad Ali whodroveit. Sua Lal 
was not with them. -On the following day 
(14th April) there was I d-ul-Fitr. On that 
day Ghulam Nabi(P. W. No. 24) observed 
stains of bloodon the pyjama of Muhem- 
mad Ali. (The Imperial Serologist, how- 
ever, found thatit was not blood-stained), 
On the 18th Aprilthe appellants engaged 
astable atthe Turkman Gate of the city to 
keep the car therein. A stamp paper for 
executing a lease was purchased by 
Muhammed Ali. The appellants tried later 
to get adriver to drive them to Rawsl- 
pindi or Peshawar. In the meantime Doctor 
Vidya Nath Singh reported to the Police 
that Sua Lal wasmissing from the night 
of the 13th April. Onthe23rd April, the 
Police found Muhammad Hussain and the 
car in the stable and arrested him. 
Muhammad Ali was arrested the same day 
afew bours later. Some articles of drers 
belonging to Sua Lal were found on the 
person of each prisoner, The next day, 7, e. i 


200.198  -— “= MUHAMMAD Aud 9, queneon, 
‘On the 94th April, Muhammad Ali indlaated. . 


b placenear the Purana Killa (old Fort) 
wherein a depression near the roadside a 
quantity of human bones were found as 
woll asa pyjama and a shirt both torn aud 
cutup and stained with blood. Human 
blood was also detected on the covers of the 
cushions and hood of the car and on the 
_ clothes of Muhammad Hussain, . but not on. 
the clothes of Muhammad Ali. The 
medical opinion was that the bones were of 

a young man of between 20 or 30 years of 

age whose height approximately was 
between 5'3” and 5'7”. 

Doctor Vidya Nath Singh stated that Sua 
“Lal was aged 25 or 26. and was of a medium 
height. In the garage at No. 8, Darya Ganj, 

where the appellants had kept the car for a 

-= day, were found Sua Lal's license for 
driving the car and his photo, etc. and 
there isevidence to show that Sua Lal used 
to keep his clothesand things in the car. 
Such is briefly the case for the prosecution, 
and the 
_whether the above facts and - circumstances, 
if trae and duly proved, are sufficient in the 
absence of direct evidenceto establish the 
corpus delicti, 

-` It is obvious that before convicting 4 
person of murder, the alleged murder 
should be proved, and the question, there- 
fore, in the present case is: “has it been 
proved that Sua Lal- has been killed and 
that the act by which his death was caused 
constituted culpable. homicide amounting 
to murder.” sab 

“Now the bones may be Sua Lal's but they 
‘Havenot been proved to be his, From the 


medical opinion and Doctor Vdya Nath ` r the 
` murder as wellas the: other incriminating 


Singh's description of Sua Lal all that may 


‘reasonably be inferred is that the bones. 
were ofa young man of the age of Sua Lal. 


The only other circumstance to connect the 
bones with Sua Lalis the presence of Sua 
Lal's blood-stained shirt and pyjama some- 
where near the bones, As the bones were 
denuded of all flesh andsoft structures it 
„appears that the body, if not long dead, had 
“been attacked and eaten up by wild beasts 
or birds. If Sua Walhad had the shirt and 
the pyjama on his person when he was 
killed and left on the spot, the birds and 
beasts would have torn these garments into 
shreds in order to get at the: flesh. The 
. bones, it appears, were all scattered about 
and not with theshirt or pyjama, A corpse 


‘may be identified by means of the clothes | 


< that may be on it, but įg the present case 


Sua Lal's employer. 


question for determination is 


- other. 


918. 
it cannot be sald that the clothes found, | 
were an the body. It. may be that the 
clothes had nothing to do with the bones. | 
Further, unless a person is not heard of for 
seven years it cannot be presumed that he 
is dead. A l 
Assuming, however, that Sua Lal is dead . 
and further assuming that he was killed, 


-thereis nothing to show the nature of the 


act by which his death was caused, Several 
surmises can be made with regard to the 
cause of his death, for instance, he may 
have been suffering from enlarged spleen 
and an ordinary blow might have ruptured 
it and caused his death. 

The prosecution is further face to face 


“with another difficulty, namely, that there 


is nothing to indicate whether both the 
prisoners or one of them and, if so, which 
of them committed the murder. | 


Where two or more persons ‘ara jointly — 
charged with any offence, either the joint 


-complicity of all must be proved, or it must 


be leftin no doubt which out of two or 
more actually committed the offence. In 
the present case Sua Lal might have been 
stabbed or shot dead by only one of the 
prisoners without the complicity of the. 


The general rule of“ evidence is ‘thatin 
order to justify the inference of guilt the 
inculpatory facts - must be incompatible . 
with the innocence of the accused and 
incapable of explanation upon any other 
reasonable hy pothesis than that of his guilt, 
The prisoners were, no doubt, in posses 
sion of the fruits of the crime of robbery - 
or theft but notof murder. Possession of 
stolen articles immédiately after the 


circumstances narrated above raise a very 
strong suspicion against the prisoners; but 
circumstances of suspicion without more 
conclusive evidence are not sufficient to 
justify conviction even though the party 
‘offer no explanation ofthem. [See Sumanta 
Dhupi v. Emperor (1).] i 

Where the facts proved against, the- ac- 
cused who was charged with kidnapping and 
murder under ss. 369 and 302 ofthe Indian 
Penal Oode were that the complainant's son 


-who was alleged to have been kidnapped 


by the accused was seen in the arms of © 
the azcused just before the murder of the 
boy; that on-the very day when he was sọ 
seen orshortly afterwards, the accused was 
(D 32 Ind. Cas, 132; 20.0, W. N. 168; 17 Or, L, J: 4; 
330, L, J. 338 > o : 


r 
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Feen diepceing of the jewellery which the 
boy was wearing; and-the remains of the 
boy were seen in abush, but there was ‘no 
direct evidence as to how he came by his 
death, it was held on these facts, that the 
accused was guilty of an offence under 
8. 369 but could not be convicted under 
B. 302 of the Indian Penal Oode [vide In re 
Vuppalapu Virasawmy (2).} 

Similarly where the only circumstantial 
evidence against the accused was that the 
deceased was ‘seized by the accused and 
the husband of the deceased in the road, 
placed on a camel, carried: towards acanal 
in which her body was afterwards found 


completely dismembered, [Chuhar Singh v,- 


Emperor (3)}, or where the only evidence 
against @ person was that he was seen 
last in the company of the deceased at about 
8 o'clock in the night and, that when the 
bodyof the deceased was discovered the 
next morning, he was unable to give any 
explanation about the cause of the death, 
itwas held that in the absence 
evidence, circumstantial or direct, tending 
to show that he was concerned in the 
crime, the accused was entitled to an 
acquittal (Chhidda v. Emperor (4).] ; 

ln view of the rules of evidence cited 
above and the rulingsthat have been quoted 
convictions of the appellants for murder 
cannot be upheld, andin my judgment they 
both are entitled to acquittal on that 
charge. Three out of the four assessors 
were aleo ofopinion that there was no evi- 
dence of murder, | 

As regards'the other charge, it may 
safely be affirmed that the car was stolen 
property in the hands of the appellants and 
as it was with them immediately after the 
disappearance of Sua Lal the only presump- 
tion that can be legally made is that they 
either stole it or received it dishonestly 
knowing it to be stolen property, In the 
absence of any other evidence it cannot be 
presumed that they cume by it by robbery. 
It may be observed here that the clothes 
found were not necessarily those that Sua 
Lal was wearing. Théy may be those that 
he had in the car. It is possibly that Sua 
Lal himself dishonestly parted with the car, 
etc,, and disappeared, There is nothing in 
evidence toexclude that possibility. 


(2) 14 Ind. Cas. 601; 13 Or. L. J. 249, 
(3) 26 Ind. Cas. 1001; 40 P. W. R. 1914 Or; 16 Or, 


TL. 89; 22 P. L. R. 1915. 
(4) 67 Ind, Cas, 724; 20 A L.J. 564;-4 U. P, L, R.(A,) 


124; 23 Or, L. J. 452; A. L-R, 1992 All, 840, 


În the matter of a VARIE OR apamoann, 


of other ` 
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I would, therefore, convict the appellant ° 
of theft under 5.379 or in the alternative 
of dishonestly receiving stolen property 
under s. 411 of the Indian Penal Code and 
sentence them to rigorous imprisonment for 
three years each including solitary con- 
finement for three months, The Convic=- 
tions and sentences under s. 392 of the 
Indian Penal Oode will be set aside. 

Coldstream, J,—I agree in the 
decision that the appellanis must be 
acquitted of the charges under ss, 302 and 
392 of the Indian Penal Oode, The estab- 
lished circumstances, while indicating 
strongly their guilt, do net exclude the 
possibility of their innocence of these 


charges. The appellants are proved guilty 
under s, 411 or 379 of the Indian Penal 
Oode. , 

KL, Sentence altered, 


ALLAHABAD HIGH COURT. 
no FULL BENCH. 
MisceLLanzous Oasu No, 552 oF 1928, 
` June 25, 1928, 
Present —Mr. Justice Boys, Mr, Justice 
bu. Weirand Mr. Justice King. 
In the matter of a VAKIL oF 
; AZAMGARH, 
Bar Councils Act (XXXVIII o 1926), 99.1, 8, 19 
e~ljetiers Patent (Al), el. 8—A vocate=—- Misconduct 
of High Court to refer to, or 
consult, Bar Council, 


The procedure by which an Advocate of a High 
Court to which the provisions ofthe Bar Councils 
Act have been applied bya Notification of the 
Governor-General in Council under a, 1, sub-s. (3) of 
the Act, can be called upon to answer for mis- 
conduct is governed by s. 10. and the following 
sections of the said Act and not by the Letters 
Patent. [p. 215 col. 1.] 

Under 6. 10 of the Bar Councils Act the High 
Court, if it does not summarily reject'a complaint 
against a legal practitioner for misconduct, must 
refer the case for inquiry, or, after consultation with 
the Bar Council, refer it to the Court of a District 
Judge. [ibid.] 

Miscellaneous reference under the Legal 
Practitioners Act. 

Mr. U S. Bajpai, Government Advocate, 
for the Crown. 

JUDGMENT.—In this case what pur- 
ported on the face of it. to be a notice to 
Madho Prasad Khanna. Vakil, of Azamgrah, 
was issued from this Court purporting to call 
on him to show cause why he should not be 
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‘219 L 0, 1928 
dealt with under the Legal Prastitioners Act 
in that he was guilty’ of 
misconduct in respect of certain facts which 
-were then set out, The notice was dated 
June 13th, 1928. : 

The reférence to the Legal Practitioners 
Act, while it is an error, is not an 
error of any material importance. The 
Court . apart from another. objection 
that has been taken, wouid have hed power 
to deal with Madho Prasad Khanna under 
8, 8 of the Letters Patent. 

Another objection has, however, been 
taken which goes to the root of the matter. 
The Bar Councils Act XXXVIII of 1926 
received the assent of the Governor-General 
on September 9th; 1926. By s. 1, sub-s. (3) it 
was provided that s. 1 and ss. 2, 17, 18 and 
19 should come into force at once; while 
the rest of the Act or any portion thereof 
should come into force in respect of any 
High Oourt upon such date as the Governor- 


General in Council might by Notification-in ` l 


the Gazette of India determine. By the 
Notification published in the Government 


of India Gazette, Part I, page 400, dated- 


7th April, 1928, the Governor-General in- 
Council notified June Ist, 1928, as the date 
on which the rest of the Act was to come 
into force for the purposes of the High 
Court. By that Notification, then s. 8 came 
into force as and from the lst June, 1922, 
and the roll required by s. 8, sub-s. (2) was 
prepared and persons entered on that roll 
whatever may have been their status before, 
became Advocates of the Court.by virtue of 
8, 2,cl.(a). Bys.19, sub-s. (2) of the Act, 
which actually came into force by virtue of 
its own provisions at the samé time as s. 8, 


though it is declared by's.1, sub-s. (2) that 


it should come into force at once, the 
provisions of the Letters-Patent in 60 far 


as they may conflict with the provisions of ` 


the Act were abrogated and the new pro-' 
cedure detailed in s. 10 of Act XXXVIII 
of 1926 came into force. 

The result is that as and from June Ist 
1928, the procedure by which an Advocate 
can be called upon to answerfor misconduct 


is governed by s.10 and the following. 


_sections, To proceed under s. 10 the High 
Court is required by sub-s. (2) of that 
section, if it does not summarily reject the 
complaint, either to refer the: case for 
inquiry to the Bar Council or after 
consultation with the Bar Oouncil to refer 
it to the Court of a District Judge. Similar 
powers of reference are given where the 
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Court instead of astiug- on a complaint act - 
on its cwn-motion. -But in either event ië 
is necessary for the case to be eithe! 
referred to the Bar Council or at any rate fo? 
the Bar Council to be consulted. 

-It appears, therefore, that this Court is: 
notat present at ary ‘rate properly seized 
of the cases and has no jurisdiction to. 
„proceed with it. We, therefore, refrain from 
saying anything further than that the Court . 
is not properly seized -of the case and that - 
the notice issued to Madho Prasad Khanna 
to show cause is, as framed, ultra vires 
and a nullity. It will be for the High- 
Court to decide whether further action .' 
should be taken under s. 10 of the Bar 
Councils Act. 


ALN. A, Order accordingly. 


——o 


LAHORE HIGH COURT. 
OSIMINAL APPBAL No. 905 oF 1927, 
' December 6, 1927. 

‘Present:—Mr. Justice Broadway and ` 
| Mr. Justice Jai Lal. . 

BAHADUR AND OTHERS— AOOUSHD— 

f APPELLANTS . 
Versus 
EMPEROR—R¥}SPONDENT. 

Criminal trial—Duty of prosecution—Prosecution, 
whether bound to produce all eye-witnesses—Motive—. 
Enmity a: double edged weapon. f 

It is not incumbent on the prosecution’ to produce 
allths persons who had gathered at the scene of 
offence and had seen the commission of the offence. 
Lp. 217, cal. LJ, - : 

Enmity is a double edged weapon and what would 
be a reason for murder might well be the reason for 
a fabricated case. [p. 217, col. 2.] : i 

Oriminal appeal from an order of the Bes- 
sions Judge, Jhelum, dated the 18th August, 
1927. i 
Dr. Sir Mohammad Shafi, Kt., for th 
Appellants. : 

Mr. Mackay, for the Respondent. 

JUDGMENT. na 

Broadway, d.—Bahadur son of 
Mugarrab, Jahana son of Mugarrab, Ghulam 
Mohammad son of Nawab and Bahadur 
son ọf Haider have been convicted of 
having caused the death of one Allah 
Dad onthe night of 2lst of May, 1927, 
and under s. 302, Indian Penal Code, have 
been sentenced, the two Bahadurs to death 
and Ghulam Mohammad and Jahana to 
transportation for life. Against their con- 
victions and sentences they have preferred 
an appeal to this Court- and the case ig 
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Procedure Code, for orders as to the con- 
firmation or otherwise of the death sen- 
tences passed on the two Bahadurs, 

` The story for the prosecution briefly is 
that ôn the night of.the 2lst of May, 1927, 
the -deceaséd Allah Dad a young man 
‘of about 25 years “of age was sleeping 
in his courtyard while his mother Musam-- 
mat Musahiban and his sister Musammat 
Mukhan were sleeping on:separate cots at a 
little distance from him as also was Ahmad 
' Mirast. The deceased's wife Musammat Rakhi 
“was sleeping inside the kotha. Sometime 
after midnight and after the moon had 
_Yisen Musammat Mukhan, the deceased's 


sister, who was sleeping badly owing to her. 


ill health, was aroused by hearing a noise 
and saw the four appellants enter the 
courtyard, the two Bahadurs being armed 
‘with hatchets and the other two with lathis, 
The two Bahadurs, she says, proceeded 
to where Allah Dad was- sleeping and at- 
tacked him~-with their hatchets while their 
` two companions stood over the other persons 
„Bleeping in the courtyard and prevented 
“their raising any serious hue and cry by 
threatening to kill them as well if they 
made any noise, After Allah Dad had been 
` done to death all four -left the courtyard 


whereupon the survivors raised an alarm 


which brought the neighbours” and other 
villagers to the scené to whom the ap- 
ellants were named by the two women 
and Ahmad. Bahadur, elder brother of the 


deceased Allah Dad, was sleeping -at his- 


khilwara. or. threshing - ‘floor and Ahmad 
was: sent tofetch him. According to Baha-. 


“wamanee v, BMPHOOR, 
` alao- betor us under s, 374, Oriminal 7 
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Three cut, of. the four sssessora were of 
opinion that the osse against all the ap- ~ 
-pellants had not been established while 
the fourth assessor was of the opinion that 
the case against Bahadur son of Haider 
had not been proved but that the guilt of 
the. remaining three had been made out. 
The learned Sessions Judge has disagreed. 
with their verdict as already indicated. 
A great deal of stress has_ been laid on 
the fact that certain persons who were 
named as having either been present or, 
arrived at the scene soon after the alarm 
was raised had not been produced by the 
prosecution as witnesses. The person who 
was said to have been at the spot and not | 
produced is Musammat Rakhi, the widow ` 
of the deceased. It was urged that inas- 
much as she had only been married about 
a year or a little over it was extremely. 
improbable that she and her husband 
would have been any where near Musam:- 
mat Musabiban and Musammat Mukhan, and. . 
great capital has been made out of the state- 
ment recordedin the First Information 
Report. It seems to me, however, that the 
learned Counsel lost sight of the "tact that 
this First Information Report was not sub- 
stantive evidence in the case. The reporter, 
Bahadur P. :W. No. 5, was not, and never 
claimed to bean eye-witness from the very 
outset. His story was that Ahmad had 
given him the names of these four ap- , 
pellants' and that on going to the spot 
he had been given the same names by 
his mother and sister. He specifically said 
(and to that story he has adhered) that 
Musammat Rakhi had been sleping inside 


dur Ahmad told him of what had occurred: the house, and all that was attributed to 


at the same time naming the four appel- 
lants as the murderers of Allah Dad. Baha- 


dur.went to the spot, obtained from his. 


mother and sister corroboration of Ahmad's 
story and.after a short time left with. 
Ahmad Kassar to make a report.. On the 
way he learnt from a khatri that the 
Sub-Inspector was at a village called 
Dullah, 5 kos from the village of Mangowal 
and he accordingly proceeded to Dullah 


|... where he found the Sub-Inspector and at 


5 a.M,, told him what had occured. The 
Sub- -Inspector wrote a rukka at -Dullah 
“which he forwarded to the Police station 
and which rukka forms the First Informa- 
tion Report in this case. : After the usual 

' investigation the 4 appellants were sent 
up for trial with the result that has al- - 
ready -been stated, 


her was that she had seen four persons 
running away. Now, if it is correct that 
Musammat Rakhi was sleeping inside, and 
T can see no reason to differ from the 
opinion of thelearned Sessions Judge in 
this: respect, then the failureto produce. 
her asa prosecution witness does not, in 
any shape or form, throw any suspicion 
on the case as set out by Musammat- Mu- 
sahiban ‘and Musammat Mukhan. All she. 
could have said was that on hearing the 
cries she had come out of the kotha and- 
seen four persons, whom she had not been ‘ 
able to identify, running away. That story: . 
would not have, in any way, discredited. 
the statements of the three eye-witnesses. 
As to the non-production of certain other 
witnesses, who admittedly were among those 
who gathered at the scene, I agree with the 
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learned Counsel forthe Grown that it is 
not incumbent upon the prosedéution to 
produce all the persons who happened to 


have gathered at the spot on hearing the 


outeries and that the production of two 
or three of thë respectable and ‘leading 
members of the village would suffice. Ad- 
mittedly the persons named by Musammat 
Mukhan and Musammat Musahiban as hav- 
ing come to the spot were relations and 
friends of the prosecution and I, therefore, 
am not impressed by this part of the learn- 
ed Counsel's argument, Hethen attacked 
the statement of Musammat Mukhan and 
urged that the story told by her to account 
for her presence at her .mother's house. 
that night was improbable.. I agree with 
the learned: Sessions Judge in thinking 
that there is no improbability in what she 
says, She had been married for 10 years 
to a man named Shera who lived next door. 
For thé last few months her health had 


broken down and her husband found it- 


impossible to look after her, and there be- 
ing no othér woman in the house he told 
her that: he could not attend her and she 
accordingly, probably a little enraged at 
her -husband's inability to care for her, left 
her husband and went across to her mother’s 
house where ghe had been living for three 
months prior to this occurrence. 

The statement of Musammat Musahiban 
hag been attacked @1 the ground that be- 
“ing an old and illiterate as well as a sim- 
ple- woman she would be credulous and 
that her son Bahadur would easily persuade 
her into believing that Allah Dad's mur- 
derers were the appellants. Now an exami- 


nation of her evidence shows that her in- ` 


telligence is not great and it is, therefore, an 
extremely risky experiment to base a case 
of this nature on-the evidence of an old lady 
| like’ Musammat Musahiban if, as a matter 


~of fact, she had not recognised her son's - 


assailants. Her intelligence can be guaged 


by the fact that she has a most ex-. 


traordinary idea as. to age. She states that 
Musammat Rakhi is two years younger 
than Allah Dad, Allah Dad being 20 or 25 
years of age. Then she goes on to say that 
- her son Bahadur is older. than. Allah Dad. 
Having then assented to a suggestion by 
Counsel for the defence that she was 40 
years of age, she also agreed to a sugges- 
tion by’ the same Counsel that Bahadur was 
50 years of age. I-do-not think. it neces- 
. sary to labour this. point as,. in my opipion, 
the ‘learned’ Sessions.; Judge -has rightly 


y 


f 
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accepted her story ds substantially 


B17 


, trué 
mad eye-witness is: no-doubt, a' Mirast 


and as such a kamin. “A part of his house 


he savs, is’ fallén and partof it is still 
standing and he also admits that the site 
under ‘this house had been given to him 
by Abdulla and Ahmad Khan, who, it is 
alleged, are not on good terms with the 
appellants’ faction Iam unablé to see any 
real reason to discredit thesé witnesses. 
The story told by them was told at once 
and after due consideration of the evidence 
on therecord it seems to me that there 


was no real time lost between the 
information given. to ` Bahadur of: 
the murder of his brother and his 


making: the report at village .Dullah, 
The statements of the eye-witnesses are 


supported by Shah Nawaz, P. W. No. 6 


and Sultan Khan, P. W. No, 8 Lambardar 
ofthe village and P. W. No. 7 Sunder Singh 
who is the Daffadar of the Chawkidars 
of the said village. These witnesses have 
admisted certain? litigation between them-- 
selves. and some of the appellants and their 
relatives but this litigation in itséli does 
not; in my opinion, reduce the valué of the 
testimony -given by the three: eye-wit- 
nesses, zs : : 
Further, in my judgment, there is ample ` 
motive for the murder. As Sir Moham- 
mad Shafi contended enmity isa double 
edged weapon and what would be g 
reascn for.murder might well be a reason 
for the fabrication of a false case. He 
however, appears to ‘have lost sight of that 
argument when he strongly urges that 
thers was no enmity whatever established - 
on the record between the deceased and his 
faction’ and’ Bahadur son of Haidar ong 
of the appellants. If no such enmity 
existed ‘then surely the naming of this 
Bahadar son of Haider as one of the 
murderers and attributing to him a leading 
parti} the actual murder itself isa strong 
indication of the truth of the story ‘told 
by: the eye-witnesses. That there is not 
any direct. enmity betweeh Bahadur son 
of Haider andthe deceased and his rela- 
tivee cannot bé disputed butt he is related 
to the appellants “who ars themselves 
related inter se and in a recent report made 
to the~Police by Ghulam Mohammad ap- 
pellent against Munda and others of hav- 
ing assaulted Jahans son of Magarrab 
another appéllant he distinctly stated that 
Bahadur sonof Haidar ‘was.one of the eye- 
witresses to the assault, This Bahadur | 
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Bon of Haider is the maternal uncle of 
Ghulam Muhammad appellant and in these 
circumstances I can see no reason why 
he should not haveassisted his relatives 
in this crime. That there was strong 
enmity between the deceased and his 
relatives on the onehand and Bahadur son 
of Muqarrab and his faction on the other 


is established beyond any doubt by the 


fact that they had only afew days before 
been bound down under s. 107. The order 
calling upon them to furnish security to 
keep the peace was passed on the 18th of 
May, 1927. On the one side were Allah Dad 
and his brother Bahadur together with 
Munda and on the other were Ghulam 
Muhammad son of Nawab and Jahana and 
Bahadur sons. of Muqarrab. i 
In my judgment the conclusion arrived 
at by the learned Sessions Judge is amply 
warranted by the evidence on the record 
and I would, therefore, dismiss the appeal 
and confirm the sentences of death passed 
- upon Bahadur son of Mugarrab and Bahadur 


son of Haider. i : 
Jal Lal, J.—I agree. 
ANA i Appeal dismissed. 


LAHORE HIGH COURT. 

OURIMINAL Revision Case No. 231 oF 1928. 

June 19, 1928. : 
Present :—Mr. Justice Zafar Ali and 
Mr Justice Jai Lal. 
MEHR KHAN—Accosgp—PEtITIONER 
versus 
Musammat BAHKT BHARI—OOMPLAINANT 
| — RASPONDENT. 

Oriminal Procedure Code (Act V of 1898), 98. 348, 
488 — Maintenance proceedings — Application for 
maintenance, whether complaint—Person applied 
against, whether accused—Examination of person 
applied against, necessity of. 

Section 342, Oriminal Procedure Code, does not 
apply to proceedings under s. 488 of the said 
Oode. Therefore, it is not incumbent on a Magis- 
trate to examine the husband or the father, as the 
case may be before an order under s, 488, Oriminal 
Procedure Oode, can be made against him. [p. 219, 
cols. 1 & 2. te 

An application under s. 488, Oriminal Procedure 
Code, is nota complaint nor is the person against 
whom the application is made an accused, [p. 220, col. 


Per Jai Lal, J.—Proceedings under s. 488, Oriminal 
Procedure Code, are not, strictly speaking, criminal 
proceedings except in the sense that they are taken 
under the provisions of the Oriminal Procedure Code. 
They may be described as quasi criminal proceed- 
ings partaking more of civil than of criminal 
character as they are intended to enforce a civil 
liability ofthe husband or the father. [ibid] _ | 
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(ase reported by the Sessions Judge, 
A with his No, 8-J of January, 


REPORT.—Musammat Bakht Bhari 
applied under s. 488, Oriminal Procedure 
Code, and her husband Mehr Khan was- 
called upon to pay Rs 5 a month by way 
of maintenance, who applies for revision, 
inter alia, on the ground that he was not 
examined after the close of the prosecu= 
tion evidence as required by s. 842, 
Criminal Procedure Code. Musammat 
Bakht Bhari, on the other hand, asks for 
the revision of the order onthe ground 
that the Magistrate has not considered 
her necessaries of life in fixing the 
amount. Before thisin view of Demello 
v. Demello (1), Isent up two cases to the 
High Oourt for revision. One was disposed 
of by the Hon'ble the Chief Justice and the 
omission of the Magistrate to examine the 
husband was held to vitiate the order 
granting maintenance, [Vide Revision Case 


No. 390 of 1927, Nura v., Mus- 
ammat Naran, decided on the 13th 
May 1927. | 


The other case come before the Hon'ble 
Mr. Justice Zafar Ali, who following 
Ponnusami Odayar v. Ramasami Thavathan 
(2) rejected the application for revision, 
as it was held that s.342 was not appli- 
cable to summons cases. [Vide Shadi 
Khan v, Gul Begam (3), decided on the 24th 
February 1927:] This subject has also been 
discussed at page 761 of Sohoni's Code of 
Criminal Procedure, 1924 Kdition, but as 
the two judgments of the High Court are 
at variance, I submit the records to the 


‘High Court with the request that a ruling 


may be given after considering both the 
judgments to enable me to decide the 
“present applications for revision. 

[Che Ohiet Justice made the following 
order referring the case to a Division 
Bench:—] 

ORDER OF REFERENCE, 

The question, which requires determina- 
tion in this case, is whether a Magistrate is 
bound to examine the accused in a summons 
case as required by s. 342 of the Criminay 
Procedure Oode. The High Oourts 8t 


(1) 96 Ind. Cas. 856; A.I. R, 1926 Lah, 667; 27 Or. 
L. J. 1000. 

(2) 74 Ind. Cas. 945; 45 M, L. J. 224; 46 M. 758; 
(1923) M. W. N. 519; 18 L. W. 478; 24 Or. L. J. 833; A. 
1. R. 1924 Mad. 15 (F. B). 

(3)°101 Ind. Cas, 606; 28 Or, L. J. 478; A. I. R.1927 
Lah, 435, i 
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Calcutta, Bombay and Pata have answered 
the question in the affirmative, vide 
Bechu Lal Kayestha v. The Injured Lady 
(4), Fernandez v. Emperor (5) and Gulam 
Rasul v. Emperor (6), The same view was 
affirmed by me in Demello v. Demello 
(1). The Madras High Court has, how- 
ever, sounded a discordant note in Pon- 
nusami Odayar v. Ramasami Thavathan 
(2) and that judgment has been followed by 
Mr, Zafar Ali in Shadi Khan v. Gul Begam 
(3). The question is one of importance and 
I accordingly refer the case to a Division 
Bench for an authoritative decision, 

Mr. Sain Das, for the Petitioner. 

Mr. D. R. Sawhny, Public Prosecutor, for 
the Orown,- ` 


ORDER. 

Jai Lal, J.—The real question that 
needs decision on this reference is whether 
it is incumbenton a Magistrate to examine 
under s. 342 of the Oriminal Procedure 
Code the husband or the father, as the 
_ fase may be before an order under s. 488 
of the Criminal Procedure Code can be 
made against him to make a monthly 
allowance for the maintenance of his wife 
or his child, as the ease may be, 

Section 342. reads as follows :— 

“(1) For the purpose of enabling the 
accused to explain any circumstances ap- 
pearing in the evidence against him, the 
Court may, at any stage of any enquiry or 
trial, without previously warning the ac- 
cused, put such questions to him as the 
Court considers necessary, and shall, for the 
purpose aforesaid, question him generally 
on the case after the witnesses for’ the 

rorecution have been examined and 

efore he is called on for his defence. * 
E 4 # * * if x x" 


(4) No oath shall be administered to the 
accused. "’ 

The question then is ifthe person con- 
cerned comes within the definition of the 
“accused”, Ordinarily, this expression is 
used in respect of a person who is being 
tried for an offence, which term is defined 
in 6,4 (0) of the Oriminal Procedure Code 
to mean any act or omission made punish- 
able by any law for the time being in force 


(4) 100 Ind, Cas. 377; A.I. R.1927 Cal 250; 45 O. 
86 


L. J. 8; 28 Cr. L. J. 297; 54 O. 286, 


(5) 59 Ind. Cas, 129; 45 B. 672; 22 Bom. L. R. 1040; 
22 Cr. L. J. 17. 

(6) 61 Ind. Cas, 715; 6 P. L, J. 174; 22 Cr. L. J. 427; 
2 P. L, T. 390, 
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and algo to include any act in respect of 
which a complaint may be made under 
s. 20 of the Oattle Trespass Act of 1871, 
It would thus appear that an application 
under s. 488, Criminal Procedure (ode, is 
not a complaint of “an offence” as the 
neglect or refusaltomaintain the wife-or the 
child does not involve the question of any 
punishment to be awarded under that 
section. That section is merely intended 
to enforce the legal obligation in a summary 
manner of the husband or the father with 
regard to his wife or child, respectively. 
Prima facie, therefore, s. 345, Oriminal. 
Procedure Code, does:not apply to proceed- 
ings under s, 488, Oriminal Procedure 

This view receives support from an 
examination of the various provisions of 
8. 488, Criminal Procedure Code. Bub-g, 6 
of that section provides that all evidence in 
the proceedings shall be taken in the 
presence of the husband or father, as the 
case may be, or when his personal attend- 
ance is dispensed with, in the presence of 
his Pleader and shall be recorded in the 
manner prescribed in the case of summons 
cases, A proviso, however, is added that 
under certain contingencies the Magistrate 
may determine the case ex parte and that 
any order so made may be set aside for 
good cause shown on an [application made 
within three months from the date of the 
order. Now, in the first instance, this 
sub-section does not provide that all the 
proceedings will be held asin the trial of 
summons cases. It only provides that the 
evidence shall be recorded in the manner 
prescribed in the case of summons cases, 
So far as the rest of the procedure is 
concerned, it need not follow that prescrib- 
ed for summons cases, Then the provision 
that the Magistrate may determine the 
case ex parte clearly implies that the 
examination of the person against whom 
the proceedings are taken is not legally 
necessary for an order under s. 488, Oriminal 
Procedure Code. 

Suh-s, 7 of the Criminal Procedure Code 
of 1898 has been repealed recently, but 
sub-s.2 of 8.310 has been enacted in its 
place. To this I would presently advert, 

‘Sub-s, 9, as it originally existed, provid- 
ed that the “accused may be proceeded 
against in any district where he resides 
KANANE NA A NA ”, whereas by meang 
of the rscent amendment these words have 
been substituted by “proceedings under 
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this section may be taken against any 
person in any district etc.” There. has, 
therefore, been a deliberate change in the 
language of the section by the removal 
. theraform of the word ‘accused’, showing 
a clear intention of the Legislature that the 
person against whom action is taken under 


s. 488 does not fall in the category ‘of the. 


“accused”, - Ni ; 

_ Now, adverting to s. 340, it is to be noted 
that sub-s. 2 thereof provides that any 
person against whom proceedings are 
‘instituted in any such Oourtinier alia under 
Qhap. XXXVI (s. 488 is the first section of 
_ that Chapter) may offer himself asa witness 
- in such proceedings. Now, the Oourt is 
bound to’ administer oath to a witness, 
while’ s. 342 provides that no oath 
shall be administered to an accused 
person. . It is, therefore, clear that 8, 342 
has no application to the person against 
whom proceedings are taken under 8. 488, 
Oriminal Procedure Code. Lacidentally, it 
may be remarked that sub-s, 7 of s. 488 
which has recently been repealed used the 
word “accused” and in sub-s. 340 (2) the 
word “accused ° isnot used. g 

< “A; coasiderâtion of the three sections 
mentioned above clearly shows that the 
proceedings under s. 488, Oriminal Proce- 


` dura Code, are not, strictly speaking, crimi- 


roceedings, except inthe sensa that 

ae a cake under the provisions of the 
-. Qrimioal Procedure Code; they are, if I 
may use that term, quas criminal proceed- 
'iags partakiag more of civil than of erimi- 
“mal. character as they are intended to en- 
-forco a civil liability of the husbaad or the 
father. Soo l ei 
“he authorities cited at the -Bar that it 
is incumbent on the Magistrate to examine 


-. the accused ina summons case wader s. 342 


of the Criminal Procedure Oode have, in 
my opinion, no bearing” on the present 
question because I hold thatthe proceedings 
under 8,483, Oriminal Procedure Code, do 
not constitute a summons case. The 
“Legislature b 
TEA for recording evidence in sum- 
“ mons cases should be followed in recording 


‘evidence in, such cases and no more, I“ 


am aware that a Fall Bench of the Madras 
High Oourt has held in Ponnusam: Odayar 
-y, Ramasami Thavathan (2) that it is not 
néceasary for the Magistrate to examine the 
accused in &@ summons Case. This view. is 
opposed toa 
in-which-the 
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has merely provided that the ` 


mass of judicial authorities 
contrary view has been taken, - 
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The point ig not really before me, but - 
speaking for myselfl-am inclined as at 
present advised respectfully to differ from 
the view taken by the Madras High Court 
and consequently donot wish to support 
my conclusion by reference to that case.. 
I am also of opinion that a judgment of 
this Court which was cited at the Bar and. 
in which it was held that s. 342 of the. 
Oriminal Procedure Code governs the pro» 
ceedings under s. 488 does not really decide 
the question now referred to us because it 
was assumed init, without an actual deci~ 
sion of the point, that proceedings under 
s.'488 are a summons case, which, as I have 
stated above, is not correct though I am in 
agreement with it in so far-as it was held 
that s, 342 is applicable to a summons case. 

Bochai Kalwar v. Jamuna Kalwarin (7). 
was cited by the respondent’s Counsel in 
support of his contention that it was neces- 
sary forthe Magistrate to examine his - 
client under s. 342, Oriminal Procedure 
Code. That case, however, is no authority 
for the. proposition ‘propounded by thè > 
learned Counsel, as’ the learned Judges 
seemed to be inclined to the view that “the 
opposite-party in- proceedings unders, 488 
should nolonger be looked upon as an 
accused person,” They, however, did not 
decide this point .finally and it appears 
that their attention was not drawn to 6, 
340 (2) of the Criminal Procedure Code, 
They finally held that as the person con» 
cerned had given. evidence on his own 
behalf, it was not necessary to examine 
him. It appears, therefore, that the learne 
ed Judges did not decide the point now 
before us one way or the other. 


I hold that the question whether s, 342, 
Criminal Procedure Code, governs cases 
under s. 488, Oriminal Procedure Code, must 


- be answered in the negative, and that it 
jg not necessary for the purposes of this 


reference to’ decide whether it governs a 


` summons case. 


Zafar Ali, J.—lagree that a husband ` 
or father against whom proceedings are 
instituted under s. 488 of the’ Oriminal 
Procedure is not an “accused person.” 
Consequently s. 342 of that -Oode is not. 
applicable in his case. This becomes clear. 
from the alterations made in ss, 340 and 488 
by the amending Act of 1923.. . 

R. L. Answered in the negative. 

(7) 81 Ind. Cag. 915; 25 Cr, L, J, 1091; A.I, R, 1925 
Oal. 339. | 
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BOMBAY HIGH COURT. 
: .ORIMINAL APPLICATION For Revision No. 429 
a a oF 1927, | 
i . March 28, 1928, 
Present:—Mr. Justice Fawcett and 
"Mr. Justice Mirza. 
NURUDIN SHEIKH ADAM—Acoussp— 
» APPLICANT 
E ; versus `` as 
“ EMPEROR— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 264, 
687, 589-B—Summary trial—Omission to record sub- 
_ stance of evidence im judgment—Legality of proceed- 
ings—Local inspection—Omission to record memo- 
randum—Mere irregularity. i 

Under s. 264 ofthe Oriminal Procedure Code the 
Court is bound in a summary trial to record in its 
judgment the substance of the evidence adduced and 
omission to do so is not. a mere irregularity 
within s. 537, Oriminal Procedure Code. 

Mere omission to record a memorandum of a local 
inspection under s. 539B of the Criminal Procedure 
Code is not an illegality vitiating the proceedings. - 
í Tek v. Muhammad Ali Haidar Khan (1), fol- 
owed. . h : 


Criminal application for revision against. 


an order ofthe District Magistrate, Surat, 
confirming that of a Bench of the Honorary 
Magistrates, Surat. Se 


- Mr:`B. G. Rao, for Mr., G. S. Rao, for 
. the Applicant.. - a cree 
Mr, B. D. Metha, for the Opponent. 


: - JUDGMENT. 
_Faweett, J.—In-this case the judg- 
ment of the Bench of Magistrates is certainly 
open to the criticism that it does not 
properly comply with the provisions of 
5. 264 of the Criminal Procedure Code, 
This section says that the Bench shall 
record a judgment embodying the substance 
of the evidence, whereas the judgment 
contains - no reference to any evidence 
that may have been given on behalf of 
the Municipality, such as that of the 
complainant, D. M. Daru; and although 
- there ig a reference to certain defence 
evidence, the substance of it is not stated 
but merely the fact that the Bench consider 
it unreliable. No doubt,—if can be in- 
ferred that evidence was given in support 
of the accused's statement that the con- 
neetion had been made sometwelve years 
ago. But the provisions of s. 264 require 
that the substance should be plainly stated 
and ‘not that the Court should be driven 
to. inference in order to find out the 
substance of the evidence, > ae: 

A further objection has. been. made 
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that the ‘Bench Magistrates did not pro- 
perly comply with the provisions of 
s. 539-B of the Criminal Procedure Code, 
inasmuch as they visited the place where 
this connection had been made, but re- 
corded no ‘memorandum as required by 
this section. On-theother hand, they have 
stated the results of their inspection in 
the judgment; and it has already been 
laid down by this Court, following Fo bea 
v, Mukammad Ali Haidar Khan (1), that ` 
the mere omission to record a memorandum 
under s. 539-B ef the Oriminal Procedure 
Code is not an illegality, vitiating the 
proceedings. In the present case Ido not 
think that this omission can be said to 
have prejudiced the accused: cf. Queen- 
Empress v. Husein(2). But the other omis- 
sion is on a different basis, especially ag 
the defence can raise the question whether 
the prosecution was brought within the 
six months’ limit laid down in the proviso 
to s. 161 of the Bombay District Municipal 
Act, Some evidence, at any rate, should 
have -been given’ by an officer of the 
Municipality that the connection. had been 
made without the permission of the Munici- 
pality at a time that was net beyond 
that six months’ limit, and the record 
fails to show that anysuch eviderice was 
given. It is contended that the -case is 
cne falling under s. 537 of the Criminal 
Procedure Oode and the District Magis- 
trate; on appeal, took that view. We 
think, however, that the failure ‘of the 
Bench to ‘observe the condition prescribed 
by 8. 264 is one ‘that did, in faet, pre- 
judice the accused, because ‘it’ preventa 
the proper disposal of the appeal that 
he was entitled to make. The Appellate 
Court should know the substance of the 
evidence that had been given, so as to 
be in a position to decide the appeal on 
the merits, and it is: not proper to decide 
the appeal in the way the District Magis- 
trate has done, viz., he merely. finds that 
the Bench did address themselves with 
due diligence to the question of fact that 
arose, and says he was not, at that stage 
prepared to question the discretion which 
they exercised in determining it, To decide 
the appeal requiréd ‘more than a refusal 


to interfere with a discretion ; it required 
& decision on the evidence asto the facta 
‘proved. In our opinion this is a case 


(1) 90 Ind.. Cas. 308; 53 0,46; 420,1, J, 13]: 
Or, Lu; J, 1524; A: L R. 1925 Oal. 124g, et e 


(2) Rati Unrep, Or, 0, 725; Or, Bg, No, 60 of 1894, 
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where there is an omission to comply 
with the provisions of s. 264, which cannot 
be deemed immaterial under s. 537 of the 
Criminal Procedure Code. Magistrates, who 
exercise powers to try cases summarily, 
must realise- that they should strictly 
comply with the conditions which the 
Code imposes on them in writing judg- 


ments, etc., because otherwise the intention - 
of.the Legislature as to the exercise of © 


< Bimimary powers is set at naught. Accord- 
ingly, in our opinion, we should set aside 
“ the conviction and the sentence of fine. 

As the accused is dead; we cannot order 
‘any re-trial; otherwise Ishould have direct- 
‘ed a re-trial, because, apart from this 
legal objection, there would seem to be 
a case for the prosecution being continued, 
The fine, if paid, to be refunded .to the 


applicant, - - 
- Mirza, J.—I agree.” E 
AN. A. Conviction setiaside, 





LAHORE HIGH COURT. 
ORIMINAL Appeat No. 441 oF 1928.. 
“May 22, 1928. _ 
Present:—Mr. Justice Zafar Ali and 
ig Mr Justice Jai Lal. 
INAYAT son or SALABAT—- 
AcousED—APPELLANT 
‘ versus < 
EMPEROR— RESPONDENT. 
‘Penal Code (Act XLV of 1860), s. 302—Murder 
motiveless—Homicidal tendency, inference of. h 
The circumstance of an act o£ murder being 
apparently motiveless is not. a ground from which 
the existence ofa powerful and irresistible influence 
‘or homicidal tendency can be safely inferred. [p, 223, 


col, 1.] . 
— R. y. Haynes (1), Sobha v. Emperor (2), Mant Ram v, 
Press 3), R. v. Burton (4) and -Ram Sundar Das v, 
i ; 5) followed. ` 


or ` 
aal appeal from an order of the 


Bessions Judge, Lyallpur, dated the 2nd. 


Mi 1928, f 
M ar Parshad, for the'Appellant, . 

Mr. Abdul Rashid, Assistant Legal 
Remembrancer, for the Respondent. 
“" JUDGMENT.—Agreeing _ with. the 
four assessors, the learned Sessions Judge 
of Lyallpur, at Jhang, has convicted 
‘Inayat, son of Salabat, a carpenter by caste 
and occupation, of the murder of his 
nephew Sultan, a boy aged nine years; 
‘and has sentenced him, under s. 302 of the 
‘Indian Penal Code, to suffer the penalty 


‘of death. | . 
othe unfortunate boy waa related to 


INAYAT 0, AMPEROR, 


112 I. 6; 1998 


Inayatnotonly through his mother whois ` 
his sister but also through his father 

Ahmad (P. W. No. 2) who is a cousin of his, . 
He (Inayat) and. his brothers having run in 

debt he resolved to eara money by working 

jointly with his cousin Ahmad and for 

that purpose he went over to him at 

Ohak No, 466 where Ahmad ‘had a car- 

penter’s workshop. It appears that his | 
being in debt was weighing beavily upon 
his mind and he was feeling considerably 
distressed and the one subject of hia con- 
versation with Ahmad always, was how he 
‘could pay off his debt. The boy Sultan 
“was suffering from a whitlow, and on the 
fateful night hecould not sleep on account 
of pain, and awoke his father Ahmad with 
whom he was sleeping. His uncle Inayat, 
too, who was sleeping close by, awoke and 
madeafire for the boy who soon lay down 
onthe appellant's lungi cloth thathe had 
spread for him on the ground,” As Ahmad 
‘fell asleep, Inayat picked up a carpenter's 
adz that was lying near there and gave 
with it two blows on the neck of the boy 
and thereby almost severed his head from 
the trunk and caused instantaneous death, 
He was caught red-handed by the father 


- and others whocame up. This took place on 


the night on the 13th November, 1927. . 
Inayat, when examined by the Commit« 
ting Magistrate on the 22nd November, 
1927, admitted that he had killed Sultan. 
While in Jail he began to behave like a 
lunatic from the 26th November, 1927, 
Before the commencement of his trial the 
learned Sessions Judge proceeded to 
enquire whether he wasin a sound state of 
mind to defend himself and he found in 
agreement with the assessors that he was, 
That finding was accepted as correct and 
has not been contested before us. Further 
the finding that Inayat caused the death of 
Sultan in the way stated above is not cons 
tested before us being based on conclusiva 
evidence. Itis, however, contended that 
the appellant was actuated by a homicidal 
maniacal impulse because he had no 
motive whatsoever to take the life of his 
innocent nephew. 
~ As regards his mental state, itis clear that 
he displayed no symptoms of, insanity for 
several days after the occurrence, and the 
Civil Surgeon and the Assistant Surgeon, 
who kept him under observation in. Jail, 
gave evidence that he was not insane but 
was acting the malingerer. Thus there ig 
pg, eyidence that he was insane before op. 
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ble forhis act, unless it wero proved as 
laid down in. s. 84of the Indian Penal 
Oode, that he was, by reason of unsound- 
ness of mind, incapable of knowing the 
nature of his act, or that he was doing what 
was either wrong or contrary tolaw. Now, 
the only circumstance in his favour is that 
his act was motiveless; but; as observed by 
Bramwell, B, in R. v, Hynes (1) “the cir- 
cumstance of an act -being apparently 
motiveless is nota ground’ from which the 
existence of a powerful and irresistible 
influence or homicidal tendency can be 
safely inferred.” 


EMPEROR v. BINDA AHIR, - 
after the event, He is decidedly responsi- 


This view was followed in Sohna v.’ 


Emperor (2) where it was held that mere : 


absence of evidence of motive for” the 
perpetration of a crime is. not sufficient in 
itself to raise an inference of the existence 
of a powerful and irresistible homicidal 
tendency. . f 

In Mani Ram v. Emperor (3) a man 
murdered four persons with a gandasa in 
rapid. succession, two of them being his 
nephews aged four and twelve years re- 
spectively, Itwasheld thata man may be 
suffering from some form of insanity in the 
sense in which the words would be used 
by an alienist but may not be suffering from 
unsoundnéss of mind as defined in s. 84 of 
the Indian Penal Oode. Thelaw recognizes 
nothing but incapacity to realize the 
nature of the act and presumes that where 
& man's mind or his faculties of ratiocina- 
tion are sufficiently clear to apprehend 
what he is doing, he must always be -pre- 
sumed to intend the 
_ action he takes. f 
Two more cases may be Cited on this 


ccnsequences of the 


point. In R.v. Burton (4) the accused was. 


seen near a boy who was playing in a 
public place. Some hours afterwards the 
child's dead body was found there; the 
throat was cut and there were marks of a 
violent struggle. The accused geve him- 
self up and admitted the act, recounting 
all the circumstances with perfect intelli- 
gence. He said that he had done the act 
from a morbid feeling that. he was tired 
of life. and wished to berid of it, It was 
held that he was’ guilty of murder. 


(1) (1859) 1 F. & F. 666, < 
a? 40 P. R. 1905 Cr; 148 P. L, R. 1905; 2 Gr. L, J. 
4 bd ` sy 


(3) 99 Ind. Oas. 328; 8 Lah. 114} 8 Lah. È. J. 566; 
28 Or. L. J, 120; 27 P. L. R. 823; A. IR. 1927 Lah, 


(4) (1863) 8 P. & P, 772, 
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In the other- case Ram Sunder Das v: 
Emperor (5) the accused killed his wife 
and child, , There was no motive to explain 
the double murder and the accused ad- 
mitted without reservation what he had 
done and made no attempt at conceglment 
or escape, According to the accused, his 
mind was a blank at the time of the OC- 
currence and he was not conscious of what 
he did. There was some evidence that 
the accused had not been quite himself 
and that he had been disturbed and dis- 
tressed by the shortage of cloth, rice and 
fodder, ‘here. was no reliable evidence 
that his intellect was deranged. It was 
held thai he was guilty of murder. 

In the present case also there is no evi- - 
dence that the appellant's intellect was 
deranged. In view of all the circumstances 
of the present case'we come to the con- 
clusion that the appellant has been right- 
ly convicted of murder, and we, therefore,’ 


dismiss his appeal and confirm the’ sen- 


tence of death. 
R Appeal dismissed, 
5 


D; l 
(5) 50 Ind. Oas. 991; 23 0. W, N, 621; 29 O. L. J. 209; 
20 Gr. L. J. 383. - 
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PATNA HIGH COURT. 
GOVERNMENT APPEALS Nos. 4 AND 5 oF 1928, - 
| February 27, 1928, : 
- Present :—Mr. Justice Adami and 
Mr. Justice Wort. 
EMPEROR—Proszooror 


7 versus - 
BINDA AHIR—Acoosrzp. : 
Criminal Procedure Code (Act V of . 1898), 8. 78 (2) 
—Warrant for arrest—Execution of warrant after 
date fixed for return—Legality of arrest. 
A warrant for the arrest of a person does not 
become invalid on the expiry of the date fixed for 


‘return of the warrant but remains in force until it 


1 cancelled by the Court or is executed. [p. 224, col. 


Government appeal from an order of the 
Sessions Judge, Baran, Ohapra, dated the Ist 
December, 1927, setting aside the order of 
the Deputy Magistrate, First Olass, Ohapra, 
dated the 26th September, 1927. 


~ Sir Sultan Ahmad, Kt., Government Ad- 


vocate, for the Crown, 
Mr. B. N. Misra, for the Accused, 
ao JUDGMENT. ; 
Adami, J.—These are two appeals by 
the Crown against an order of acquittal 
passed on appeal by the Sessions J udge of 
Ohapra against the orders of conviction by. 
the Deputy Magistrate, os x 


by the 17th May, . 1927, 


1 


“O94 © 

Ii appears that the Sub-Divisional Officer 
of Barrackpur, issued a warrant returnable 
J against. Ambika 
Raut. On the 27th May, 1927, the warrant 
was executed. and Ambika was. arrested 
but one arrest he was rescued by Binda 
Ahirand others. Ambika Raut: was put 
on his trialon a charge under s: 224 and 

_ċonvicted by the Deputy Magistrate, while, 


in a separate trial, Binda Ahir and other - 


villagers were put on their trial under 
ss. 353 and 225 and they were also con- 
victed. . ` - - 
"Two appeals were laid before.the Ses- 
sions Judge and he allowed both of them 
on 4 preliminary point, Without going 
into the merits of the case he found’ that 
- the returnable date of the warrant was the 
17th May, 1927;and thatithad not been'served 
until that date was passed, and, therefore, 
-he held the warrant has no validity and 
that the accused personsin each case.could 
fiot be convicted: 
learned Sessions Judge in both cases failed 
to consider the provision of sub-s, (2) of 
875 of “the Core of Criminal’ Procedure. 
which lays down that “every such. warrant 
shall remain in force until it is cancelled by 
the Court which issued it or until ib is 
executed.” The warrant in Ambika’s cage 
. had not been cancelled and, therefore, ib was 
-valid when it was executed. — -+ 

The order of acquittal must be set aside 
and the record in each case must be sent 
back to the Sessions Judge in order” that 


the appeals may be re-heard, and order. 


‘passed according to law. l 
«Wort, Je—I agree.. > Ph ; 
ANA _ Acquittal set-aside: = 

f Case remitted; 


 LAHORÉ HIGH COURT, _ 


ÖRIMINAL REVISION PETITION No, 246 oF 1928, 


April 30; 1928. 
Present:—Mr. Justice Dalip Singh. 


‘BALBIT SINGH AND oTHERS—ACOUSHD— ` 


PETITIONERS Sos 
- - versus $ 7 
- EMPEROR-— RESFONDENT, 
Criminal. Procedure Code (Act V of- 1898), s. 489— 
Revision—High Court's jurisdiction to interfere with 
charge during pendency of trial © 
-- A High Court can as a Oourt of revision under 8. 439, 
Criminal Procedure Code, interfere with a charge 
framed by a Magistrate during- the pendency of the 
trial. F 
“Ram Kala v, Ganda (1), dissented from, 
Emperor Ye Bishen Dae (2), followed, 


_ BALBIT SINGH 9. EMPEROR. 


lt ‘is: obvious that the © 


- extraordinary 
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Petition, under s$, 439, Oriminal Pro- 
cedure Code, “for revision of an order of 
the Sessions Judge, Ferozepore, dated the 
19th Januarv, 1928, affirming that of the 
Magistrate, First Olass, Ferozepore, dated 
the-12th January, 1928, — 

Mr. J. L. Kapur for Mr. J. G. Sethi, for 
the Petitioner. ~ ae 

Mr. Muhammad. Amin Khan, for the 
Government Advocate, for the Respond- 


ent. : 

JUDGMENT.—This is an application 
for revision against the order of the 
learned Magistrateframing a charge against 
the accused under s, 307, Part 2, Indian 
Penal Code. K f 

The evidence for ` the prosecution dis- 
closes that the accused came armed with’ 
dangs and proceeded to beat the com- 
plainant with whom they had previous 
enmity. They inflicted various injuries, 
amounting to some seventeen in number, 
and left him unconscious and went away, 
The evidence ‘also shows thai, previous - 
to giving him this beating, they announced 
their intention of killing him. Counsel for 
the petitioners, contends that there is no 
ground fors charge unders. 307, Part 2, 
He concedes, however, that in determin- 
ing the intention, the act done and.the 
manner of its doing as well as the | an- 
nounced intention at the time -may be 
taken into consideration. In view of the 
evidence ‘that these persons said that 


-they would killthe complainant I cannot - 


hold thatthe charge under s. 307, Part 2, . 
is wholly illegal and unjustified, though 
on the facts it seems ‘clear to me that the 
Magistrate might have exercised a wise 
discretion in framing a charge under s 328 
of the Indian Penal Code alone. Hows. 
ever, Iam not prepared to exercise the 
jurisdiction of the High 
Court which Counsel for the Orown hag 
contended, does not exist on the authority 
of Ram Kalav. Ganda (1). Thatruling haa 
been dissented from in Emperor v. Bishen ` 
Das (2). ' I prefer to follow the later ruling 
and hold that [have the power, though I 
do not exercise it. f f 

` The application is dismissed. i 
“R.L Application dismissed. 
2 42 P. R. 1885 Cr. 


(2) 8 Ind. Cas 1161; 33 P, R,-1910 Ov; .57 P, L. K. 
1911; 12 Cr. L. J. 50, ; 
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CALCUTTA HIGH COURT. 
O1vit Reve No, 1536 (S).oF 1927, 
February 17, 1928. 

Present:—Mr. Justice Graham, 
MUKTARAM RAKHIT AND OTAERS— 
PETITIONERS. 
versus 
GOMASTA MAHATO. AND OTEERS— . 
OpposiTz Party. 
Abatement—Remand order in ignorance of death 
of party—Validity of remand—Application to vacate 
order, maintainability of—Competency of different 


Bench to hear such application—Second appeal, pen- ` 


dency of, effect of. 


During the pendency of a second appeal by the 
defendants one of the appellants died. The matter 
was not brought to the nolice of the Court and 
the case was remanded by a Division Beach. The’ 
lower Appellate Court decided the case in favour 
of the defendants. The plaintiffs then preferred a 
sscond appeal impleading the dead man also as a 
party. Having come to know of his death suhsequ- 
ently, they applied to the High Court for vacating 
the order of remand. One of the Judges who had 
made the order of remand: had retired in the mean- 


while: 

Held, (1) that the application should be placed for 
hearing before the surviving member of the original, 
Division Bench; [p. 226, col. 1] | 5 
. ‘Abdul Aziz v. Lakhmi Chandra Majumdar (1), fol- 
owed. 2 
2) that the application should be considered as 


. ons for review under O. XLVII, r. 5, Civil Pro- 


cadure Code, and was time barred; [p. 226; col. 2.] 

(3) that it was the duty of the plaintiffs, who were 
aware of the death of the defendant to have brought _ 
the fact to the notice of the Court; [p, 227,col.1.] ~“ 


` ` (4) that the question as to the effect of the remand 


order could be considered in the second appeal and’ 
that the application for vacating the order was mis- 
conceived, .[ibid.] 


Rule against the judgment of Newbould ~ 


and Graham, JJ., in Appeal from Appellate 
Decree No. 481 of 1923, dated the 6th July, 
19:5, against a decree of the Subordinate 
Judge, Bankura, dated the 31st October, 1923, 
reversing that of the Munsif, Tnird Court, 
Bankura, dated the 3rd May, 1922, 


Application for setting aside.the decree of 
the High Court passed without bringing on 
the record the heir of a deceased appellant, 


The application was first heard by Oum- 
ing and Mukerji, JJ., and their Lordships 
passed the following orders:— 74% 


Civil Rule No. 1345 (S) of 1927. 

We have heard the parties. This Rule is- 
made absolute. Lot Sresmati Bipini Mohatini 
the mother and sole heiress of the deceased 
respondent No. 17 be added as a party 
respondent in Appeal from Appallate 
Decree No, 2232 of 1926, Bone “ake a 


14 
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The oppesite party is entitled to the 
costs ofthis Rule—the hearing fee being 
assessed attwo gold mohurs. 
Oivil Rule No. 1586 (S) of 1927. 


This Rule was issued by my learned 
brother Mr. Justice Obaru OChunder (those 
and Mr. Justice Buckland calling on the de- 
fendants appellants and defendants-responc- 
ents to show cause why the decree of this 
Court dated the 6th July, 1925, as mention- 
edin the petition should not be vacated or 
why such other or further orders should not 
be passed as to this Oourt may seem fit and 
proper for the reasons stated in the applica- 
tion, The facts of the case are briefly as 


.follows: The petitioners who have obtained 


this Rule brought: a suit for recovery of 
khas possession against a number of defend- 
ants one of whom was named Dolegobinda, 
This suit was dismissed. Butthe plaintiff- 
appealed to the District Oourt and onthe 
3lst October, i922, this appeal was decreed 
in favour of the plaintiffs, 


On the 20th December, 1922, a second ap” 
peal was filed to this Oourt by all the defend- 
ants among them was the aforementioned 
Dolegobinda. On the Ist October, 1923: 
Dolegobinda, who was one of the appellants, 
died. No attempt was made - to bring his 
heirs on the record inhis place, Neither. 
does it appear that the Uourt knew of his 
death at the time of the hearing of this ap- 
peal. There were twenty-eight respond- 
ents to this appeal. Thisis perhaps the 
reason why the fact was lost sight of, 
This appeal was heard by Mr. Justice New- 
bould and Mr. Justice Graham on the 6th 
July, 1925, and it was ordered that the ap- 
peal should be remanded to the lower 
Uourt for a re-hearing ofthe case. Theap- 
peal was heard and decided on thelith 
July, 1926, by the District Court in favour 
of the- defendants. The plaintiffs then 
filed a second appeal to -this Court making 
Dolegobinda, the dead man, a party. Ha- 
ving now discovered that Dolegobinda died 
before the decision of the remand order 
the plaintifis have now come to this Oourt 
and have obtained this Rule to show causa 
why the order of remand ofthis Court dated 
the 6th July, 1925, sheuld not be vacated 
or why such other orfurther orders should 
not be made as to-this Court may seem fit 
and proper. It seemato us that it is not 
open to us in this Rule to vacate the, 
order passed by Mr, Justice Newbould 
and .Mr’ Justico. Graham, The ‘pray 


f z - r 


986... 
` per procedure to follow is the one which 
‘waa described by Mr. Justice Mookerjeein 


the caséof. Abdul Aziz y. Lakhmi Chandra ' 


- Majumdar (1); namely, that the ‘papers. of 
this case’ should now be placed before Mr. 
: JusticeeGraham for. orders. =:~  -- 
.In accordance with the above order 
the case.was posted for hearing be‘ore 
Graham, J. © . ao, a 
‘Babus Panchanan Ghose and Durgadas 
Roy, for the Petitioners, / DU 
Mr. Dwarka Nath Chakravirti (with him 
pelle Fanindra Nath Das), for the Opposite 
arty. ` 4 f 


JUDGMENT.—This Rule was -issued 
calling upon the opposite parties to show 
.cause- why. the decree of this Court made 
by’ Mr. Justice Newbould and myself on 
the 6th July, 1925, should not be vacated 
or such other order made as might be de- 
emed fit and proper. The -Rule came 
. before’my learned brothers Cuming and 
- Makerji, JJ.,, who io their order. dated the 
- 17th February last expressed their opinion 
that it -was not open to them to vacate: the 
decree, and-that the proper procedure to 
follow in the circumstances was- the proce- 


„dure described by Mr. Justice Asutosh-° 
.-, Mookerjeé in the case’ of Abdul Aziz v. 


Lakhmt Chandra Majumdar, (1), namely, 
-that the case should be placed before me 
for orders: ` > oo Li 

At the outset of the argument before me 
< Mr. Ohakravarti on behalf ofthe opposite 
parties raised the quéstion whether I had 


“ -jurisdiction to hearthe Rule without an 


‘order from the Ohief Justice, and suggest-., 
ed that the formal orders of the Chief 
~ Justice should be obtained. The matter’ 
was accordingly referred to the learned 
Qhief Justice who intimated that there is 
no need of any further order. It ‘may 
` be taken, therefore, that the order passed by 
Ouming and Mukerji, JJ., is ‘correct and 


` ' that there is, no substance in the objection 
“. astomy jurisdiction. 


: The facts out of which -this Rule has 
„arisen are fshortly these. The petitioners 
-brought -a suit for recovery of khas posses- 
‘gion of certain plots -of land against a num- 


` ber of defendants, one of whom was'named. 


‘“Dolegovinda. That suit was dismissed by 


the Munsif on the 13th May, -1922,. The. 


plaintiffs appealed to the District Judge 


okera Sanaan di G. L: J, ore A.I, R1923 
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and on the 3lst October, 1922, the appeal 
was decreed in favour of the plaintiffs. On 
the 20th December, 1422, a second ap- 
peal was filed in this Courtby the defend- 
ants among whom was the aforementioned 
On the lst October, 1423, 
Delegovinda died. No steps were, however, 
taken to bring his heirs on the record in 
his place, and the fact of his death was 
not known tothis Court at the time of the 
hearing of the appeal. The result of the 
appeal to this Court was that the care was 
remanded tothe lower Court for re-hearirg. 
Thereafter the appeal was re heard by ihe 
District Judge on the 17th July, 1926, and 
decided in favour of the defendants. The 
plaintiffs ‘then filed a second appeal to 
this Court making Dolegovinda. a party. 
Having now, however, as they allege, dis- 
covered that Dolegovinda died before the 
remand order by this Court, the. plaintiffs 
applied for and obtained this Rule on the. 
ground already stated, . 

It has been urged on behalf of the peti- 
tioners that the decree being in favour of a 
dead person, to wit, the said deceased Dole- 
govinda is a nullity, and that the appeal was 
improperly constituted. | 

On behalf of the opposite parties. Mr. 
Chakravarti urged three points, -firstly, 
that the application is misconceived, and 
that the decree passed by a Division Bench 
of this Courtcan only be set aside or alter- 
ed on an application for review, secondly, 
that the petitioners were well aware of the 


. fact of Dolegovinda’s death on the 12th 


January 1925, and that notwithstanding 
that knowledge when after the remand 
‘they were appellants in the Court of Appeal 
below .they . took ‘no steps for substitution; 
third: and lastly, that the matter is now 
pending in Second Appeal No. 2232 of 1426 
filed in this Court on-the 8th November, 
1926, in which the heirs of Dolegovinda 
have- been added as respondents, and that, 
that being so, any question as to the effect 


| of the remand by this Court can be decided 


in that appeal. 

“In my- opinion these contentions on 
behalf of the - opposite parties are well 
founded and must prevail. In the first 
place the matter is one which must be dealt 
with on the footing that it comes under 


-O. XLVII, r. 5 of the Code of Civil Proce- 


dure. As an application for review it is 
hopelessly out of time, and inasmuch as 
the petitioners were well aware even before 
the hearing of the second appeal: in July; 


‘ 
^a u 
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1925, that Dolegovinda was dead, and-that . 
knowledge has not, as they’ allege; only 


recently come to them, there can be no 
question of extension of the period-of. 


limitation. When the second appeal’ was - 


before this Court it was no doubt the duty 
of the defendants-appellants to make 


As to the second contention itis conclu- 
sively established by the affidavit in reply . 
‘thit the petitioners were all along fully © 
aware of the.death of Dclegovindd. . On 
the 12th January, 19:5 after they had ob- 
tained their decree in the lower Appellate 
Court and during the pendency ofthe 
Second Appeal (No. 481 of 1923) in this 
Court they instituted `a suit’ for mesne |7 
profits in the Oourt of the Subordinate” 
Judge of Bankura making Bipini Mahatani 
defeadant No. 17, inthe said suit on the 
death:.of -Dolegovinda Mahato, as ‘his‘sole 
heirand widow. Itis idle for them, there- 
fore, now to pretend they were not aware of 
this fact, Bes fm fe - : ; 
- Finally as Delegovinda's heirs have beén. 
added -as respondents in the Second Appeal 
(No. 223% of .1926) now pending in this 
Oourt any question as to the effect ofthe 
remand by this Court can beif necessary 
" considered in that appeal. The learned ` 
Vakil for the petitioners concedgd that this 
is Bo. f ; i 
- For the reasons stated Iam ofopinion- 


that this application is misconceiyed. and 


wholly devoid of any merits. The Rule is 
accordingly discharged with costs which ; 
AN, Ae 


ote srs 





. ALLAHABAD HIGH COURT. 
Suoonp O1vit APPEAL No. L909 or 1925, |, 
July 12, 1928, < 
`- Presênt:—Mr. Justice Dalal. ` , 
FIQAR ALI AND OTHEKS— PLAINTIFÊS 
3 — APPELLANTS 
versus ; 
Musammat KALLU AND OTEERS— | 
j DHBENDANTS — RESPONDENTS. 
Muhammadan Law—Gift—Gift of definite. share 
in specifica ` piece of land—Doctrine of musha, 9 ` 


ZUL 


wey 


_ defence, 


the sale consideration to her. 


- thirds share. 


_ the house,-could-have obtained 


reo 


KALEH, ©. 0-5 2 a2 27 
A gift‘of w oné-third share in a specific piecè of 
land, being a:-gift of a specific share, is‘ not open 
to objection -under the Muhammadan Law doctrine 
of mush, =: 77" ho hy SS , , 
Kasim, Husain v. Sharif-un-nissa (1), relied on, f 
Second--appeal from a decree of the 
Second’: Subordinate Judge, Moradabad, 


of parties ara read, it will be found that 
the contest was totally different, and only 
learned Pleaders’ raiséd the . technical 
It is admitted that Musammat 
Badli transferred one-third of 210 yards 
of land to: Musammat Asghari and gifted- 
The two 
subordinate Courts have held the deed of, 
giftto beinvalid (1) for want of possession, _ 
and (Z) because of the doctrine of musha, 
Musammat Asghari lived with Musammat 
Badlidndjin the deed of gift it is speci- 
fically:stated that possession had been 
made over to Musammat Asghari. ‘So it is 
difficult-to- understand what larger proof - 
of possession in pursuance of the deed’ of 
gift could ‘be brought forward. - The. de- . 
fence of one Qasid Ali, brother of Musam-. . 
mat - Asghari, makes $ 
Musammat Asghari, did obtain possession. 
He alieged that the gift'was -really for his 
benefit,and that he had obtained posses-: 
‘sion an payment of Rs. 70 to Musammat. 
Asghari. The real defence, therefore, was that 
the donee was Qasid Ali, and not Musam- 
mat Asghari; that Qasid Ali was in separate- 
possession of one-third share, and that the | 
other-defendants should: not- be disturbed 
in their separate possession of their two- 


Asto musha, “Musammat Asghari, if she. 


did not occupy the house, was entitled to 


recover “profits of one-third share. In 
asim Husain v. Sharif-wn-nissa (1) it was 
‘held that the gift of a one-twelfth share © 
of a muafi estate, being a giftof a specific. 
“share, was not open to objection under 
Muhammadan Law. It is clear that 
Musammat: Asghari, if she did not live in. 
one-third 
rent. When thedeed of -gift was made,- 
there is no evidence that the land gave 


(D 5 A, 285; A. W, N, (1883) 31; 3 Ind, Deo, (m. &,) 
8 i p3 ta oe 


(d 
a 


it certain that. . 


`- of use for building purposes, and there’ 


.- decree accordingly. l 


5 
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any profit: Theland appears to. be-land 
was notbing to prevent Musammat Asghari 
from builaing at the time on one third of- 
the läind, Underthe circumstances ‘there 
is no bar under the doctrine of musha. © . 
* Tse aside the decrees of thé two" sub- 
ordinate Courts and remit the suit to the 
trial Court for a proper trial of, the‘other 
issues arising between the parties anda 
The plaintiff shall receive invany case 
the costs of the lower Appellate Court and 
this Court, : 
A N, 4. eo 


Case remitted. 


ip oisi 


MADRAS HIGH COURT. 
BLCOND Civic APPEAL No, 973 cF 1926, 
-> August.2, 1927. f < 
Present:—Mr, Justice Srinivasa Ayyangar 
E _ and Mr. Justice Reilly. > -- 

SHARFUNIYA BEGUM SAHIBA~— 

PLAINTIFF— APPELLANT 

: versus. ` 

Sayyad PACHA SAHIB AND OTHERS— 

'©  DaFENDanTs—R«esPONDENTS. 


, _ Transfer -of Property Act (IV of 1882), 8. 58—- 
Undue preference, whether necéssarily fraudulent— 


Onus of proof of fraudulent nature—Alienation by 


„insolvent debtor to wife in lieu of dower, validity” 
é of P : 


A transaction which amounts to undue preference 


“ may also be in fraud of. creditors. But, generally 


speaking, the one thing is different from the other 
and if it is sought to make out that a transaction. 


“is really in fraud of creditors in such circumstances, 


it must be distinctly alleged and proved. The burden 
of proving it, ison the creditors who allege it apart 
from cl. 2, s. 53, Transfer of Property Act. | >- 
Where a Muhammadan made an alienation of certain 
of his properties’in the name -of his wife ‘in' con- 
sideration of her mehr at atime when he had other 
ebts: $ $ 
Held, that the mere circumstance that ator about 


` ` that time he had some creditors would not render 


the alienation one in fraud of creditors. - 
A transaction, however suspicious it may be, 


cannot:be held to be fraudulent unless there is evi-` 


dence of fraud. ` 
Second appeal filed from a decree of the 
Subordinate Judge, Ohittòr, in Appeal Suit 
No. 127 of 1925, < i 
Mr. K. Rajah Ayyar, for the Appellant.’ ` 
JUDGMENT.—It is to be regretted. 


` that the respondents in this second appeal 


are not represented before us, For that 
yeason it became clearly more necessary. 


< BHARFUNIYA BEGUM SAMBA V, PAOHA SAMB. 


- found by both the Courts, 


. consideration, was 


1121, O. 1928 


to examine carefully the judgments of both 
the lower Courtaandihe grounds on which 
they are based. : $ 
The plaintiff is the appellant here. She 
is a Muhammadan married woman and she 
instituted this suitfor a declaration-that 
a certain transfer of property in her favour 
by her husband, defendant No.1, wasfor ` 
consideration and that, therefore, she 
was the owner of the property and that the 
property was mot liable tobe attached at 
the instance of defendant No. l's creditors, 
who are aleo parties to this suit. She 
madea claim’ in execution proceedings ` 
which was disallowed.and this is what is 
genérally called a .regular. suit. We do 
not find that the defence to this action, 
was that" the sale-dead was- merely no- 
minal or in other words, was a sham and 
that, though there was an apparent transfer 
of the title,still the title itself continued 
with defendant No. 1. That was not the 
case alleged, nor do we find it to bethe 
case either soughtto be made out or 
found by the lower Courts; Oa the other 
hand, ‘the finding given distinctly jn 
terms by both the lower Courts is that 


. it was a transaction in fraud of creditors. 


The consideration for the sale has been 
The mehr debt 
due to the plaintiff has been found to be 
true,though it is not clear how much 
was due to the plaintiff- from defendant 
No.1 in respect ef the mehr and whe- 
ther atthe time of this transaction there 
was still due and . payable any interest 
therefor, | | [a i 
If, therefore, there was consideration no, . 
question of the adequacy of considera- 
tion does arise ọr can arisein this case 
because there is no plea onthe part of 
the defendants that the document, while 
it wasin part good and proper and for 
i for the other part 
mérely nominal, there being a resulting 
trust’ in favour. of defendant No, lin 
respect of such portion, That is not 
their pleas nor isit the finding. On the 
finding of both the Courts that there was 
a debt due from defendant No. 1 to 
the plaintiff, itseems difficult to under- 
stand” how'they could have come to the 
conclusion that it was in fraud of creditors, 
We.do not wish tobe understood to say 
that in no: case where the transaction 
amounts merely to undue preference, there 
can be made outa case also of the transac- 
tion, being in fraud of creditors, Bug - 


Ng 
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generally speaking, the ‘one thing is 
different from the other and if. it is 
sought to makeout thata transaction is 
really in fraud of creditors in such cir- 
cumstances, it must be distinctly alleged 
and proved. The burden of proving it, 
is on the creditors who allege it apart 
from cl, 2, s. 53, Transfer of Property Act, 
because, otherwise the Court finding the 
transaction to be supported by considera- 
- tion and’ proved by 8 registered .deed 
will -bə bound to give effect. to it and 
support it. 

In this case it is somewhat curious that. 
the ‘creditor-defendants have really called 


no ‘evidence at all, and it is difficult even ` 


from the evidence adduced-on behalf of 
the plaintiff and the cross-examination of 


the plaintiff's witness on behalf of these . 


defendants to discover what exactly the 
case of the defendants 4 
to their charges that this alienation was 
in fraud of creditors. There is some evi- 
dence which there is no reason to reject 
to ‘the effect that defendant No. 1, at the 
time of the alienation, was possessed of 
other property of some value, The matter 
-hasnot been pursued and it has not been 
‘sought to be elicited what the valueof the. 
remaining property of defendant No. | 
was, and how, if so, defendant No.1 was 
seeking by-this alienation to defeat or 
delay his creditors. There can be no ques- 
tion of any undue preference in this case 
because the matter does not arise in ingol- 
_ vency. No doubt, there was, as there 


` 


generally is in respectof such transactions 


a great deal of suspicion attaching to it. 
The alienation was in favour ofthe wife of 
defendant No. 1, the consideration was the 
mehr; and apparently there were also at or 
about the time of the alienation some credit- 
ors of defendant No. 1. But, as has been 
pointed out by their Lordships of the 
Judicial Committee in -Mina Kumari Bibi 
v. Bijoy Singh Dudhuria (1), however suspi- 
ciou3a transaction may be, there must 
be, evidence on which the fraudulent 
intention must be made out. Both the 
lower Oourts appear to have proceeded 
on the assumption thst it was on the 
plaintiff to establish affirmatively that the 
transaction was not onlya legal one and 


(1) 40 Ind. Cas, 242; A. I. R. 1916 P. O. 238; 1 P. T. 
W. 423: 5L. W. 711; 33 M. L.J. 425; 91 C. W. N. 
585; 21 M. D. T. 3L: 15 A. L. J. 382: 25 O.I. J. 508: 
19 Bom. L. R. 424; (1917) M. W. N. 473;. 44 O. 662? 44 
L A. 72 (P. 0). < ME | 
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‘evidence adduced by the defendants. 


was with regard . 


‘209 
supported -by consideration, - but .~ a8 
‘entirely free from any taint- of suspicion. 


It seems to - us, therefore, that the lower 
Appellate Court was wrong in merely giving 


effect to this- suspicion and finding against — 


the alisnation, the subject of this ‘suit. 
The finding, therefore, of the lower Courts 
with regard to the transaction having been 
in fraud of creditorscannot be supported, 
more especially in the absence of any 

8 
second appeal must, therefore, be allowed 
and tha: plaintiff's suit decreed with costs 
throughout to be paid by defendants Nos. 3 
and 4. 


V.N.Y, . Appeal allowed, 


OUDH CHIEF COURT. : 
SECOND Rent APPRAL No. 54 or 1928, 
September 26, 1928, 

Present :—Mr. Justice Srivastava. 
Thakur NAUNIHAL SINGH-- 
PLAINTIFF— APPELLANT 
versus 
SABDAR BUX SINGH AND ANOTEER— 
DEFEND NTS —RESPONDENTS. 


Oudh Rent Act (XXII of 1886), ss. 61, 108 (4), 119 


—Failure to pay rent—Suit 
Proper forum. : 

An appeal from an order ofan Assistant Collector 
in a suit for ejectment under s. 108, cl. (4), Oudh Rent 
Act, raad with s. 6l ofthe Act, lies to the Commis- 
sioner and the Board of Revenue and not to the 
District Judge or the Chief Court. ' 

Appeal against an order of the Second 


Additional District Judge, Lucknow, at 


for ejectment—Appeal— 


‘Unao, dated the 21st May, 1928, affirming 


that of the Assistant Collector,’ First Olass, 
Unao, dated the 2ist June, 1927. 

Mr. Hakimuddin, for the Appellant. 

Mr. Ghulam Hussain, for the Respondents. 

JUDGMENT.—The plaintiff-appellant 
institcted a suit in the Court of the Sab- 
Divisional Officer of Purwa, District Unao, 
under s, 108, cl. (4),read with s. 61 of 
the Oudh Rent Act. The plaintiff's case 


“was that the defendants had failed to pay 


the rent for the years 1331 to Kharif 1334 
Fasli and that they are, therefore, liable to 
ejeciment under s. 61 of the Oudh Rent 
Act. 
plaintiff was not competent to maintain the 
suit and on this ground dismissed the suit. 
The plaintiff appaaled to the Oourtof the 
Second Additional District Judge of Luck- 


The Agsistant Oollector held that the - 


-- the same course now. 


530 si a 
‘pow at Unao, “The Additional District 
‘Judge has agreed with the opinion of the 
. Assistant Oollector and -dismissed the ap- 
`- peal, The plaintiff comes here in second 
appeal. . . KAN . hes 
A preliminary objection has been raised 
by -the learned Counsel for the defendants- 
respondents that the appeal before the Ad- 
ditional District Judge wasincompetent and 
no second appeal lies to this Court, A 
I think the objection must succeed, It 
is cléar from a reference.to the plaint that 
the suit was one under s. 108, cl. (4), of 
“the Oudh Rent Act based on the provisions 
ofs.6lof the Act. Appeals from such suits 


lieto the Commissioner and the Board of. 


Revenues and not to the District Judge or 
the Ohief Court. The: provisions of s. 119 
of the Oudh Rent-Act are perfectly clear. 


` It specifies the .class of suits in: which ap-' 


peals lie to the District Judge and the 
Ohief Court. Suits under s. 


which appeals lie to the District Judge and 
the Chief Court. I, therefore, hold thatthe 
appeal against the order of -the Assistant 
Collector did not lie to the District Judge 
and no second appeal-lies to this Court, If 
the attention of the Additional District 


_ Judge had been drawn to this the proper- 


course for him would have been to return 


the- memorandum of appeal filed in‘his . 


-Oourt for presentation to the proper Court. 
< 1 can see no-reason why I should not adopt 
Ex r the reasons given above, I set aside 
“the decisión :of the. learned ‘Additional 
` District Judge, which was wholly without 
jurisdiction, and order that the memorand- 
um of appeal filed by the plaintiff in his 
Oourt be returned to the appellant for pre- 
‘sentation to the proper Court. The -appel- 
lant will pay the costs of the respondenis 
in this Court and in the Court of the Addi- 
tional District Judge. -: `` 
G. H, ' - 


RANGOON HIGH COURT, . 
Ji IPEOIAL SECOND Civin APPEAL 
i No. 317 or 1927. . 
February 14, 1928. oes 
: » Present :—Mr. Justice Brown. 
-PINDEE AND otaErs—APPELLANTS 
yo cou WETSUS < 
- U.HPA AND ANOTHER— RESPONDENTS., ~ 
~, Vendor and, purchaser—Oral sale—Subsequent. sale 
à yo third person by. registered deed—Doctrine of part 


'pribie V. U neds. 


108, ` cl. (4), 
-- are not included within the class of suits in 


112 1.0. 1938: 
performante=-Plea, whether available against sub» 


sequent purchaser without notice—Notice, what con- 
stitutes, : 


- Though a defendant who isin possession of land 
“under a contract of sale can resist a suit for pos- 
session by the owner,: he cannot resist the claim 
of a subsequent purchaser from the owner without 
notice of the previous purchase: 


` Maung Myat Tha ‘Zan v. Ma Dun (1), distingu- 
ished. 5 

: Where the owner- remains in posséssion as a tenant 
“pf the previous purchaser, such possession cannot 


be deemed tu be notice to the subsequent purchaser 
of the earlier purchase. 


Special second appeal againstthe judg- 
ment of-the District Court Myaungmya, in 
Civil Appeal No. 206 of 1926. 


Mr. N. M. Cowasjee, for the Appellants. 
Mr. Ba Thein (1), for the Respondents. 


JUDGMENT.—The respondents, U 
Hpa and Ma Nan Pasung, brought a suit 
against the appellant, Pindee and two 
others, Maung .Tha Pon and Ma Sein Kye, 
for a declaration that they were the owners 
of certain land. Their case was that they 
had bought this land from Maung Tha Pon 
and Ma Sein Kye in the year 1914 for'the 
sum of Rs. 1,900 and. had been in posses- 
sion ever since. The suit was filed in May, 
1924. .On the 29th of September, 1923, 
Maung Tha Pon and Ma Sein Kye executed 
a registered eale-deed of the land in favour 
‘of Pindee, ; He ae 
The case was originally decided without 
-evidence being offered on either aide and 
was finally remanded by this Court for the 
taking of evidence. In the remanding order 
it was declared thateven if the plaintiff did 
not prove his title he might still be entitled ` 
toa declaration ‘that he was lawfully in 
possession of the property. That the 
Plaintiffs did not prove their title js clear. 
They alleged an oral sale in the year 1914 


- for Rs. 1,800. Under the provisions of s 54 


of the Transfer of Property Act, even if this 
s? called oral sale took place, title to the 
land did not pass but still remained with 
Maung Tha Pon and Ma Sein Kye; nor, at 
the time of the suit, had the plaintiffs 
acquired. title by prescription as the suit 
was filed only ten years after the alleged 
_oral purchase. The most, therefore, that . 
the appellants could have obtained in this 
case was a decree that they werein lawful 
‘possession of the land. It is now ‘settled 
law. that a defendant who is in possession 


. of land under a contract of sale can resist 


a suit for possession by the owner. The 
laading case on this point in Burma is the 
“ease of Maung Myat: Tha-Zan v. Ma 
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Dun (1). If the so-called oral sale were 
proved in the present-case, then as against 
Tha Pon and Ma Sein Kye the respondents, 
U Hpa and Ma Nan Paung, would be 
entitled to adecree as to their possession. 


The appellant, Pindee, is, however, ina - 


different position. The sale by registered 
- deed to him is not denied and whatever 
may be the equities of the case, he isin 
law the owner of the land. -Under the 
provisions of s. 50 of the Registration Act, 
priority is given to registered documents 
as against unregistered. In the case of 
Moreshwar Balkrishna v. Dattu (2), it was 
held that the provisions., of this section 
were subject to the condition that. the 
subsequent registered purchaser has no 
- notice of the previous purchase. . But it was 
also held that where the previous owner 
- yemained in possession as tenant of the 
previous purchaser, such possession. would 
not be-deemed: to give notice to the 
subsequent. purchaser of the earlier pur- 
chase. — l 
‘Section 50 of the Registration Act isnot, 
directly applicable to the present case. 
- Here there is no conflict of title. The title 
rests -with. Pindee, but there is no sugges- 
tion that Pindee was a party to the sale of 
1914 and the equities to be urged in favour 
of the plaintifis-respondents against the 
originalowners could clearly not be urged 
aginst Pindee, unless, when he made his 
purchase, he had- notice of the claims of 
the plaintiffs-respondents. . The trial 
Court held that no such notice had been, 
proved and dismissed the plaintiffs’. suit. 
The lower Court held that, Pindee had 
notice of U Hpa’s claims ‘and passed a 
“decres in favour. of the plaintiffs. Pindee 
now comes in “second appeal to this Court 
and the appeal is argued on two grounds. 
‘Tt is firstly argued that, the so called 
sale of 1914 was recorded in the form-ofa 
“document and that oral evidence of it was 
not, therefore, admissible, and secondly it 
is contended that Pindee was not proved to. 
have had any notice of the transaction. 
[His Lordship then considered -the evi- 
dence and allowed the appeal] _ 
AN. As i Appeal allowed, 


` (1) 81 Ind. Oas. 857; 2 R. 285; A.J. R.-1924 Rang.- 
214; 3 Bur L. J. 78 (F. B.). 4 
(2) 12 B, 569; 6 Ind. Dec. (N. B ) 863. - 
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MADRAS HIGH COURT. 
.. Civit-Reviston Perron No. 621.0F 1926: 
-7 + v > March 1, 1928. . 
Present Mr. Justice. Thiruvenkatachariar, 
© -` PATTAMMAL—Put1ti0NER - 
versus ae 


-KRISHNASAWMY IYER—Respowpsyr. : 
Civil Procedure Codt (Act V of 1908), s. 115, 


~0. XLI, r., 22—Revision against orders appealable ‘to 


lower Court, | whether lies—Memorandum, of objec- 
tions in revision petition, whether lies—Powers of 
interference. . 
_ No revision petition lies to the High Court 
from an order from which, although no appeal lies 
to the High Court direct, a second appeal lies to the - 
High Court. [p, 232, cols.1 & 2.] ` 
The rule in O. XLI, Oivil Procedure Code, under 


: which a memorandum of objections can be preferred 


by a respondent inan appeal does not extend to 
revisicn petitions. [p. 233, col. 1.) ih 
Krisana Aiyangar y. Appanatyangar (3), not followed. 
_ But the High Court's powers of revision may be 
exercised “even without any application- by an 
aggrieved party and when a case is already before 
the Court and the necessary parties ‘are also before 
it, it has ample powers to entertain questions which 
may be raised by the respondent by way of 
memorandum of objections and‘ deal with those 
questions also if it thinks fit. [ibid.] 
* Civil revision -petition filed from an 
order ofthe District Munsif, Shiyali, in 
E. P. No. 574 of 1925. . 

Messrs. P. N. Marthandam Pillai and 
A. Ramamurthi, for the Petitioner. 
~- Messra. K. Bhashyam Ayyangar'and T. R. - 
Srinivasan, for the Respondent. E o a 


~ JUDGMENT.—The question which has 
first to be‘considered in this case is whe- 


ther this petition can be entertained under .. 


s. 115, Civil Procedure Code. Under that 
section no application for revision in res; 
pect of any decree or order . can be 
entertained if an appeal -ies to the High. 
Court in the case. The order’ sought 
to ba revised was passed’ by the District. 
Munaif of Shiyali upon an application for 
the execution of the decree of that Court, 
in Q. 8. No.97 ‘of 1908, I think there can 
be hardly any doubt that the said order. 
is adecree as defined in s. 2, sub-s. (2), 
Oivi. ‘Procedure Code. It relates to the 
execution of a decree for maintenance 
passad in favour ofthe petitioner under 
which certain immoveable properties be- 


l longing to the -defendants in: the suit 


-were charged for the payment of the 
annual maintenance decreed to her.. 
Subsequent to the decree the res- 
pondent purchased from one of the judg- 
ment-debtors some of the properties over 
which the charge was created by the decree, 
The ‘petitioner applied in execution of the 


pi 
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decree: to enforċe the charge for realizing. 


arrears of maintenance due to her under 
the decree. and, so far as that relief is 


“Goncernéd, the respondent who had become’ 


the owner of the property by assignment 


<. from the original judgment-debtor must’ 


~ be deemed to be his representative. within 
the meaning of s; 47, Civil Procedure Code, 
He raised two objections . to the execution 
- of the. decree-as- applied. for -by the peti- 
tioner, and the questions raised by him arë 
stated in the order of the District. Munsif. 
Both - those questions are clearly questions 


`», -Which relate to the execution of the decree 


creatinga charge against immoveable pro- 
`“: perties which arenow owned by the res- 
` , pondent. The order of the District Munsif 
- determining those questions ie, therefore, 
-".@ decree’ as defined in the Code.: Against 
the District’ Munéif's order an ap 
-to the District Court and a second appeal 
also ‘lies. to this Oourt. Iris argued for 
the petitioner that under 8.115 of the 
Code this Court cannot exercise its powers 
of revision only ina. case in which’ an 
appeal lies direct to this Court from the 


order sought to be reviséd. Stress is 


laid on the word “thereto” occurring in that ; 


> section. - According to this contention it ig 
` “immaterial that. ihe order ` itself ‘is ap- 
pealable and is of such a nature as can be 


brought up to this Court in second appeal.. 


I am of opinion that this contention can- 
. not be accepted.as correct, The object 
of. the section seems to be to confine the 
powers of revision to cases. in. which the 
question. raised cannot be made the sguab- 
ject of anappesl to this Court. That the 
` word “appéal” in s. 115. includes á 
second appeal as well has been decided 
in ‘Tirupati Razuyv. Vissam Raju (1) by 
| Bubbramania ‘Iyer and Davis, JJ. In that 
case no doubt the revision petition was pre- 
ferred from an order of an Appellate Court 
> against which an appeal could have been 
preferred: to; this"-Court’ under s. 100, 


Whereas in this case an appeal has first, 


- to be preferred.to the District. Court and 
-it is only from the order passed in such 
- man. appeal a further appeal can be -pre- 
~ ferred to this Court. Iàm inclined to hcld 
that any order which may be brought up in 
appeal to the High Court either directly or 

_ after an interme diáte appeal toa lower Court 


should be held tó bea casein which an appeal 


lies to the High Court. In other words, the 


-` (1) 20 M: 155; 7 Ind. Dee, (w.-s.)' 109. ` 


PATTAMMAL V. REISHNASWAMY IYDR, , 
‘section deals withcasesin which an appeal 


peal lies: 
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as such, whetherit is first appeal or asecond 
appeal can be preferred to the High Court. 


‘To hold otherwise will amount to this: that 


in order to render a revision application 
entertainable the petitioner has only to 
abstain from preferring an appeal against 
the order to the lower Court to which an 
appeal liesinthe case. In my opinion, 
the powers of revision are not intended 
to. be exercised in any case in which the 
question which has to be decided may, if 
necessary, be raised in an appeal : to tte 
High Court preferred under s, 100 of the 
Oode.I am also of opinion that where the 
Code provides an appeal. to a lower Oourt 
against anorder the party aggrieved there- 
by must pursue that remedy and should not 
be permitted to invoke the powers of revision 
exercisable by this Court except perhaps in. - 
some extreme cases where, but for such in- 

terference, irreparable ‘injury might be < 
done. But the present case is quite an 

ordinary one and there are no special cir- 

cumstances which would necessitate an in- 

terference by this Courtin revision. In fact 

an appeal to the.lower Court will be a far 

more effective remedy as that Court can 

deal with all the objections which may be 

raised before it whether they relate to ques- 

tions of law or fact and whose jurisdiction 

is not restricted to those questions which 

alone this Court in revision can entertain 

under s. 115 of the Code. ` - 

For these reasons I am of opinion that 
this revision application should be dismis- 
sed. Imay add that this point was not 
pressed by the respondent himself for the 
reason that he has himself preferred what 
he styles a “memorandum of objections" to 
theorder sought tobe revised. As regards 
the repondent’s memorandum of objeetions 
it is contended for the applicant that no 
memorandum of objections canbe put in 
a revision petition, as it can be in an appeal 
and that, therefore, the memorandum of 
objections cannot be heard. Ifthe petition 
itself is incompetent as I am inclined to think 
it is, the memorandum of objections prefer- 
red by the respondent will also fail on the 
same ground. But as that question has 


_been argued I may state what I consider to 


be the right view. In Civil Ravision Peti- 
tion No 627 of 1908 Munro, J. held that no 
memorandum of objections lies in a civil 


“revision petition -which in that case was 


prefgrred under s. 622 corresponding to s. 
115 of the present Code and the same view 
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isalso taken by a learned Judge of the 
Chief Oourt of the Punjab in Gurditla v. 
Dheru (2).Buat,in Krishna Aiyangary. Appa- 
_naiyangar (3) Miller, J., took the contrary 
view and held that it is open to the respond- 
ent ina civil revision petition entertained 
under s. 25, Provincial Small Uause Courts 
Act, to prefer a memorandum of objections. 
He rests that opinion upen the construction 
of s. 647 of the old Code which in his view 
makes applicable to revision petitions under 
s. 25, Provincial Small Cause Courts Act, 
the precedure relating to appeals. The 
learned Judge also entertained the objec- 
tion on-an independent ground as will be 
seen from the following passage in his 
judgment. 

-Apart from the memorandum of objec- 
tions, I think the words of s. 25 are wide 
enough to empower me having all the par- 
ties before me to transfer the liability from 
one defendant to another even without an 
application. by the plaintiff. 

In so far as Miller, J., holds that the pro- 
cedure relating to appeals must be held ‘to 
be applicable to civil revision petitions 
which may bə preferred under s. 25, Pro- 
vincial Small Cause Courts Act, or s. 115, 
Civil Procedure Oode in virtue of s. 617 of 
the old Oode which corresponds to s. 141 of 
the present Oode, Iam unable to agree with 
him and I think that the view taken by 
Munro, J, that the rule in O. XLI under 
which a memorandum cf objections can be 
preferred by a respondent in an appzal does 


not extend to the revision petitions is the 


sounder view, But I also think that Miller, 
J., was right in entertaining the question 
raised in the memorandum of objections 
on the further ground stated by him, viz, 
that the High Court's powers of revision 
may be exercised even without any applica- 
tion by an aggrieved’ party and when a 
case isalready before the Court and the 
necessary parties are also before it, it has 
ample powers to entertain questions which 
may beraised by the respondent and deal 
with those questions clao if it thinks fit. It 


may be that the respondent may have sub-’ 


stantially succeeded in the lower Court and 
it may not be worth his while to apply to 
the High Court in revision for setting 
aside so much of the. order as was decided 
against him in the lower Court, but if the 
opposite party who has substantially failed 


(2) 14 Ind. Oas. 562; 150 P. W. R. 1912; 160 P. L. R. 
1912 - $ 6 
_ (8) 17 M. L. J. 62. 4 
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applies in revision and ‘that application is 
entertained, there isno reason why the res- 
pondent should not be allowed to state his 


‘objections also to the order in so far as it 


was decided against him. Iam, thetefore, 
of opinion that if this petition can be enter- 
tained the question raised on behalf of -the 
respondent should also be considered. But 
in the view I.take this petition itself should 
be rejected as incompetent, it follows that- 
the respondent's objections also cannot be 
entertained. I, therefore, dismiss both the 
application and the memorandum of objec- 
tions. z 

Lastly, I wish to add that in this case the 
petitioner appears to have been misled by 
the respondent's purporting to file his ob- 
jectiors to the execution of the decree as a 
claim under O. XXI, r. 58 asif he were not a 
party so the suit within the meaning of s. 47 
and by the District Munsif also proceeding 
on the same viewin his order. The peti- 
tioner may have therefore, bona fide, thought 
that the order passed was not one falling 
unders. 47 and was, therefore, not appeal- 
able, and in that view it is explained that 
the revision petition was preferred to this 
Court. Ihave no doubt that that circum- 
stance will be taken into consideration by 
the Ocurt;to which any appeal may here- 
after be preferred against the - District - 
Munsif's order for excusing the delay. in 
filing such appeal. ; 

In cismissing this revision petition and 
the memorandum of objections I make no 
order as to: costs. © 


V.N'V. “Revision dismissed. 


RANGOON HIGH COURT. 
First Orvin Appeat No. 296 oF 1926. . 
. February 16,1928. i 
Present:—Justicé Sir Benjamin Herbert 
Hald, Kr, and Mr, Justice Mya Bu, 
MA KYU—APPELLANT. ` 
versus l 
MAUNG SHWE KYA AND OTAERS 
— RESPONDENTS. 

Burmese Buddhist Law —Inheritance—Orasa son's 
right to quarter share on father's death—Death of 
mother within 12 years, effect of, on son's rights. 

Under ths Burmese Buddhist Law one-fourth of 
the joint estate vests in the orasa són on the death 


of the father, andthe ‘death of the mother within 
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twelve : years of the father’ s death does not ‘deprive 
the orasa E of his right to claim the quarter share. 


|! Tp. 934, col. 2 


] 
Arunacheltam Chetty v. Maung San Ngwe (1), fol- 
lowed. 
Observations of Maung Kin, J:, in Kirkwood v. 
Taung Sin (3), dissented from. 


- If an orasa son dies without having claimed his. 


one-fourth share, such share devolves on his heirs. and 
legal representatives. [p. 235, col. 2.] : 
“Ma E Mya v. U-Pe Lay (4), referred to.. Fs 

Mr. Maung Pu, for the Appellant. 


Mr, K yaw Myint, for the. Respondents,’ 


JUDGMENT. . 

Mya Bu, J.—The ten respondents were 
the first 10 out of 12- defendants in the suit 
which has led to this appeal, the questions 
in which concern only. the respondents and 
not the ether defendants.in the case at 
all, The’ first nine respondents - are the 
surviving children ‘of the late Ko Hin Di 
- and Ma Hmwe alias Ma Hnun, while the 
tenth respondent is their, grandson. 
Besides these, Ko Ein Dinand Ma Hmwehad 
‘ason named Maung Pu Le, whose position 
as their orasa child is not. in dispute. 
Ko Ein Di died thrée yaars before the suit. 
-'Ma-Hmwe died about the middle of the 
month of Thadingyut 1286 B. E. (October, 
1924) end Maung Pa Le died about 25 days 


‘later on the 9th waxing of Thadingyut 1286- 


B.E. (4th ‘November, 1924,) leaving the 
plaintiff-appellant as his widow and a minor 
gon by her. ` 

'. The plaintif- appellant claimed to be the 

sole heir of Maung Pa Le and as such to 

be entitled to receive a- one-fourth share 
in the properties comprising the estate of 

Ko Ein Diand Ma Hmwe which share, she 

contended, had vested Maung Pu Le after 

| the death of Ko Bin Di. On this basis she 

. prayed for partition of the properties 
comprising the:said estate and delivery to 
her of this share therein, 

Among other . defences ‘which are quite 

- immaterial for the purposes of this appeal, 

the respondents -denied that Maung Pu Le 

was entitled to a quarter share in -the estate 

of Ko Ein Diand Ma Hmwe. . 

The trial Gourt held that Maung Pu Le, 

- as the orasa son of Ko Hin Di and Ma Hmwe, 

was entitled.to claim a quarter. share in 

the. parental’ estate from Ma Hmwe dur- 
ing. Ma Hmwe's lifetime, -but that as 

Ma Hmwe died before Maung Pu Le 

` madea ¢laim to that share he would be 

entitled, after Ma Hmwe’s death, to claim 


only an equal share along with "the other, 


- surviving children of the deceased ‘couple. 


l ACER: the -trial Court edane. “that 
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the appellant, as the heir of Maung Pu Le, 
‘was entitled to. only one-eleverth share in | 
‘the estate of Ko Ein Di and Ma Hmweand 


` decreed her claim only to- that extent. 


For the appellant it is urged that the 
‘trial Oourt’s finding thatshe was in law not 


„entitled to a quarter share in the estate is 


erroneous. ‘The point appears to me to be 
covered- by- the ruling of this Court in 
Arunachellan Chetty v. Maung San Ngve . 


(1) where it was held that the death of the 
surviving parent within 12 years from the 


death of the other parent, does not deprive 
tha orasa of his right to the quarter share ; 
and that notwithstanding such death he . 
could still claim, within the period of 
limitation, his vested quarter share. . 

The learned Counsel for the respondents 
with commendable frankness admitted the 
soundness of this ruling and its applica- 
bility to this case. The learned Judge of 
the trial Oourt was of opinion that the 
ruling was inapplicable to this case. He 
arrived at this opinion on the following 
grounds: (1) thatthe real question under 
consideration in Arunachellam Chetty v. 
Maung San Ngwe (1) related to the widow's 
right of disposal of the one-fourth share to 
which the orasa son became entitled on his 
(2) impliedly that 
such a question was distinct and different 
from a claim “made. by or on’ behalf of the 
orasa child for a quarter share in the 
parent’ s estate.after the death of the surviv-~ 
ing widow of widower. 

It was clearly pointed out by Carr, J in 
the ruling quoted above that r. 5 of Book X 
of Manugye provided that on the death of 


the father one-fourth of the joint- estate 


vested immediately in the orasa son. After 
a consideration of the provision contained 
in rr. 5and 14 of the Book,it was observed 
that the orasa son was not bound to demand 
partition but might do so at any time 
within the statutory period of limitation 
and that within that period the mother had 
no power of disposal, of this one-fourth share 
adding: “It follows that within that 


_period that share is not liable to attachment 


‘under a, decree against the mother. On 
these premises’ I think that it would be con- 
trary tothe principles of justice, equity and 
good conscience to hold that onthe death of 
the mother within the period. of: limitation . 


“and before partition the souis divested 


of his already vested share’. In these 
?1) 83 Ind. Cas. 550; 2 R.168; A. I. R. 1924 Rang. 
“323, - i i : 
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remarks I` entirely agree ‘and they are 
sufficient to dispose of the learned trial 
‘Judge's grounds 
ruling was inapplicable to the case. 


. It was pointed out in thé. judgment under. 


appeal , that according to what was remark> 
edin Arunachellam Chetty v. Maung Sam 
Ngwe 
Council added a proviso, namely, “the 
mother being still alive,” to their decision that 
orasa son could ‘assert. his'claim to a one- 
. fourth share at any time within 19 years, 
the period .prescribed | by-Ait.’ “193 of the 
Schedule to the‘ Limitation Act. On a 
reférence to the report of the Privy Council 
ruling it will be found that their Lordships 
clearly refrained from expressing any 


definite opinion as to whether the mother. . 


. should still be living when the orasa son’s 


claim to aquarter share was made within 12 


years. 
With reference to the construction of 
r. 14 their Lordships did not think that 


it was desirable to express an opinion upon ~ 


its true construction as the determination 
as toit was not relevant to the question 
beforethem. They merely assumed for the 


purposes of argument thatthe rightsofthe ` 


eldest -son might change in the event of 
his not having segregated his one-fourth 


before his mother's death. ‘See Tun Tha ` 


v. Ma Thit (2). 


The learned, District Judge also makes : 


mention ofthe following remarks of Maung 
Kin, J., in Kirkwood v. Kaung Sin (3): 
the’ eldest born child, though it might 
“have claimed the quarter share from the 
-gurviving parent, -did not and survived 
that parent, then the -child will no longer 


be ‘entitled to claim the quarter share but : 


“will. have to share with the other children 


and may in that case get more or less than - 


the quarter share itmight have claimed.” 
- This- rémark was no more than an obiter 
dictum and: did not directly arise with 
” reference to the question under considera- 
tion; and Ido notthink that it is of suffi- 
cient weight te militate against the con~, 
sidered decision in Arunachellam’s case (1) 
I, therefore, hold that Maung Pu Le’s right, 
o claim a quarter share as an. orasa son 
-gubsisted even after the death of Ma Hmwe 

(2) 33 Ind. Cas. 809; 9 L. B. R. 56 at p. 59:-19 Bom. 
L. R. 294; 15 A. L. J. 96; 32 M. i. J. 71; -21 M. L. T. 
97; 21 O. W N. 527; 440. 379; 26 0. L. J. 169; 10 Bur. 
L. T, 138; 44 I A, 42 (P. 0.) 

- (3) 84 Ind. Cas. 567; 2 R. 693 at p. 718; A. I. R. 1924 


P.O. 238; 3 Bur. L. J; 304; 48 M: L, J. 1; SII As 334; 
290W. N, 653 (P. 0)... 


t 
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and that it subsisted ` at the ‘time ‘of his 
death. 
There. can be’ no doubt as laid down i in 
the caseof Ma E Mya v.U Pe Lay (4) that 
if the ‘ordsa.dies without having -claimed 
his one-fourth share, such share- devolves 
‘on his: heirs and ‘legal representatives. 
Therefore, . ‘the plaintiff-appellant -as the 
only 'heir of Maung Pu. Le is ‘entitled 
to .a one-fourth share: in : the estate of 
‘Ko Ein Di and, Ma Howe: i 
I, therefore; allow this appeal and direct 
that the deeree of the District Court be 
modified ° by declaring“. that the plaintiff 
appellant is entitled toa one-fourth share 
-in the properties ‘setforth in schedule A 
annexed- to the plaint, with costs, and to 
partition and. delivery to:her of that share. 
The~District Court's decree, so far ‘as it~ 
affects the defendants Nos 11 and 12, re- 
maine undisturbed. The.respondents will 
pay the appellant's - costs of this ap- 
.pea a 
Henly? J.—I coneur. 


i Appeal allowed.‘ 
0 90 Ind, Oas. 958; 3R-281; A. LR. 1926 Rang. 


‘MADRAS HIGH COURT. f 
Ixs ILYENOY PETITION No. 317 OF 1927. 
- March 21,1928.. ` 
Present :—Mr. Justice Waller. 
In the matter of M. VENKATARATNAM 
NAIDU (INsoLVEN r). 
aes OFFICIAL ASSIGNEE or MADRAS 
—APPLIOANT 
` versus : 
RANGANAYAKI AMMAL AND ANOTHSR— 
INSALVENTS AND RE:PONDENTS. 
Provident Funds Act (XIX of 1925), 3.8 (1)—Com- 
pulsory deposit—Protection, extent of. 
Section 3, sub-s. (1) of the Provident. Funds Act is 
intended to protect compulsory deposits only so pe - 


as they remain deposited in the fund. 
Nagindas v. Ghelabhai (4), not followed. 


Mr. V. K. John instructed by Mr." M: 3. 
Krishnaswami Aiyangar, for the Respondent 

o. 1, 

Mr. ‘0, Thanikachalam Chettiar instructed 
by Mr. R. Ramachandra Chettiar, for Re- 
spondent No. 2. `` 

JUDGMENT.—This 
somewhat difficult question. 


case 


raises a 
The 


insolv- 


ent has drawn‘ out the deposits that stood. 


to his;-credit in the Railway. Provident 
Fund, . With part of them: he- sampa 


- he handed over to her, 
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some of his wife's jewellery and the balance 
The question is 
whether the Official Assignee has any claim 
on them. It is strenuously - contended: on 
behalf of the insolvent and his wife that the 
Official Assignee hasno such claim. Sec- 


tion 3 (1) of the Provident Funds Act of 


1925, is, no doubt, very widely expressed, 
but it seems to me thatthe short answer 
to the question propounded is that the sub- 
section is intended to protect compulsory 
deposits only solongas they remain de- 


‘positedin the fund. A number of decisions 


has been cited, but most of them do not 
touch the pcint that has now arisen. 
Veerchand y. B. B. & C.I. Ry. Co: (1) was 
the case ofa depositor who had. retired 
from service, but had not yet drawn out 
bis deposits, The decision was that they 
could not be attached while ‘in the Com- 
pany’s hands’. Secretary of State for India 
v. Raj Kumar Mukherjee (2). was a 
similar case and was similarly decided, 
Richardson, J., remarked: “In. other 
words, as as the 


or vececccncccsenee 


In. Hindley v. Joynarain (3) Rankin, J., 
observed. “ Whether the employee is in the 
service or out of the service, whether he be 
alive or dead, his.share is -unattachable in 
the hands of the institution.” - 


The chly case that is really in point is 
Nagindas v. Ghelabhai (4). There as here, 


_ the insolvent drew out what stood to his 


P 


credit inthefund and paid it over to his wife. 
The Judges held thatthe Official Receiver 
had no claim on that amount, Crump, J.,. at 
the close of his judgment, remarking “Even 
if it be assumed that the learned District 
Judge (who took the view that the Receiver 
had a claim) has correctly apprehended the 
law, the point is surrounded with so much 
doubt that the insolvent may well have en- 
tertained a bona fide belief that the amount 
in question was entirely at/his disposal.” 


(1) 29 B, 259; 6 Bom. L. R. 921; 

(2) 77 Ind. Cas. 1025; 870. W. N. 472; 500. 347; A. 
I. R. 1923 Cal. 585. S | 

(3) 54 Ind. Cas. 439; 46 O. 962; 24 O, W. N.-285. 

(4) 56 Ind. Cas. 449; 44 B. 673; 22 Bom. L. R, 322, 
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Daniels, J; in Devi Prasad v. Secretary 
of State for India (5) said of this decision 
that it was not necessary togo to such a 
length. In fact: no other decision has gone 
nearly so far. Whatit decidesis that a 
compulsory deposit remains a compulsory 
deposit for alltime even after it has been 
re-paid and has reached the hands of the 
depositor. I could understand the Act 
providing for the depositor taking his de- 
posit free of all debts incurred by him 


-while he was in the Company's service, 


Such a provision is madeinsub-s. (2) of 5.3, 
where in the case of a deceased depositor, 
his dependant takes the sum freo | of 
all debts contracted either by the depositor 
or by the dependant before the depositor's 
death. No such provision is madein 
sub-s. 1, but the Bombay decision, as I un- 
derstand it, would exempt the deposit from 
liability for all debts whether contracted 
before or after-it has been drawn out from 
the fund. As Rankin, J., pointed out in 
the case already cited, thedifference between 


_ 8ub-s, land sub-s. 2 isthat the first does 


not goas farasthe second. In the result 
I hold that the Official Assignee has a 
claim on the sums drawn by the insolvent 
from the fund. To be mentioned again 
on 26th. < f 
Application No. 765 of 1927.—There will 
be an order for the wife to pay to theOf- 
ficial Assignee Rs. 3,000,tthe, amount of the 
fund handed over to her. The payment 
for the redemption of the jewels is clearly 
a fraudulent preference. The man was in 
involved circumstances and preferred his: 
wife to all his other creditors, The pay- 
ment wasclearly voluntary. The Official 
Assignee willhave a charge on the jewels, 
which must be handed over tohim,to the _ 
extent of Rs. 600. : 
vV. N. Ve Application ordered. 
(5) 74 Ind. Cas. 746; 45 A. 554; 21 A. L. J. 454; A.I. a 
1924 All. 68, 





PATNA HIGH COURT. 
APPEaL FROM ORIGINAL ORDER No. 53. 
oF 1927. 
February 28, 1928. 
Present:—Mr. Justice Das and 
Mr. Justice Ross. 
PURNENDU. NARAIN SINGH— 
` JUDGMENT-DEHTOR—APPELLANT 
i versus 
MAKHAN LAL MARWARI AND OTRERS 
° — RESPONDENTS. Sii 
Chota Nagpur Encumbered .Estates Act (VI of 1876), 


, 
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s. 8—Such debts and liabilities’, whether -includes. 
debits not mentioned by proprietor—Dgcree in respect 
of such debts, execution of—‘Such process as afore-- 
said’, meaning of. , ah ' 
“The words ‘such debts or liabilities’ in s. 3 (a) of 
the Chota Nagpur Encumbered Estates Act méan 
‘all debts and liabilitiés to which ‘the holder is 
subject’ whether -they were included in the state- 
ment in writing of the proprietor or not’ [p. 287, col. 
9 ` : ` 


The expression ‘such .processas aforesaid’ in s. 3 
(b) of the same Act does not mean such processes for 
execution as were pending at the date of the publi- 
cation of the notification under s.2 of the Act, but 
means ‘process for or in ‘respect of such debts and 
liabilities’, and a Court is, therefore, incompetent to 
execute a decree in respect of debts or liabilities of 
a defaulting proprietor except debts due or liabili- 
ties incurred to Government. [ibid ; 


y aAa 
Burton v. Midnapur Zamindary Co. Ltd. (1), dis-. 


tinguished. É 

Appeal-from an order ofthe Subordinate 
Judge, Dhanbad, dated the 22nd January, 
1927. - l ah l 

Mr. Abani Bhusan Mukherji, for the Ap- 
pellant. > 

Mr. S. P. Sen, (with him Meesrs, S. M. 
Mullick and N. N. Roy), for the Respond- 
ents, ’ Í 


JUDGMENT. f 

Das, J.—In my opinion this appeal 
must succeed. ` 

The respondents instituted a suiton the. 
15th of January, 1925, against. Purnendu 
Narayan Singh on the basis of a hand-note 
executed by his -father on the 17th of 
February, 1922, for Ra. 10,100. On the 26th 
of February, 1926, the estate of which Pur- 
nendu Narayan Singh was proprietor wasat- 
tached under the provisions. of the Encum- 
bered Estates Act. The suit was heard on 
the 26th of April, 1926, when the learned Sub- 
ordinate Judge gave the plaintiff an ex 


parte decree forthe full amount claimed. 


by him. The learned Subordinate Judge 


took the view that asthe debt in respect 


` of which the action was brought was not. 


included in the-statement in writing of 
the ‘proprietor as showing all debts and 
liabilities to which the holder was subject, 
he was competent to proceed with the 
hearing of the suit.. I have no doubt what- 
ever that the learned Subordinate Judge 
took an. erroneous view of -the: law 
on the subject. Section 3 provides: 
“On the publication of an order under 
8. 2 the following. consequences shall 
ensue :—first, all proceedings which may 
then be pending in any Oivil Court in 
British India, or in any Revenue Court 
in Bengal, in respect to such debts or 
liabilities, shal} be barred; and all pre. 
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cesses, executions and attachments for or 
in respect of such .debts and liabilities 
shall become null and void.” The 
words” ‘such debts or Habilities’ no 
doubt refer to the debts and lisbilities 
mentioned in s. 2-A of the Act; bus the 
Act contemplates that the holder should. 
disclose all debts and liabilities'to which 
the. holder is subject-and, in my opinion, 
“such debts and liabilities” ‘must mean 
“all debts and liabilities to which the. 
holder is subject,” 

But the learned Subordinate Judge was- 
competent to decide the question. It is 
quite true that in deciding it he misunder- 
stood the effect of s. 3of the Encumbered 
Estates Act; but it cannot be urged that 
the decree itself wasa void decree, - - 

The proceedings which have- given rise 
to’ this appeal were taken’ by the respond- 
ents to enforce the decree of the 26th 
of April, 1926, and the question - arises. 
whether such proceedings are maintainable 
in view of the provisions of the Encum- 
The learned Sub- 


ordinata Judge has allowed execution to 


- proceed, and he professes to base his deci- 


sion on a decision ofthis Court [Burton. 
v. Midnapur Zamindary Co. Ltd, (1).] I 
shall deal with the case to which the 
learned Subordinate Judge refers at once ; 
but it seems to me, that the provisions 
of the: Act are clear on the point. Para- 
graph (b) of s. 3 provides as follows; 
“ Such property, shall be exempt from 
attachment or sale under such process.as 
aforesaid, except for, or in respect of debts 
due, or liabilities incurred, to Governs 
ment,” 


i Mr. Sen, on behalf òf the respondents. 
contends that the words ‘such process as 
aforesaid ` must refer to ‘the word ‘process’ 


‘as mentioned in the first clause of s. 3 


and must mean ‘all process existing at 
the date of the publication of the- order 
under s. 2.” Mr. Sen’s contention is to the 
effect that para. (b) of s. 3 deals with 
such exeeutions aswere pending at the 
date o? the publication of the order under 
s. 2. With this contention I am unable 
to agree. The words ‘process as aforesaid" 
must, in my opinion, mean ‘ process -for 
‘or in respect of such debts and liabilities‘ 
and the words that follow, namely, ‘except 
for or in respect of debts due, or Jiabili« 
ties incurred to Government’ support the 


(1) 61 Ind, Cas, 003, . ies ete, 
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_as also in 


view which I take. Paragraph-(b) if read 


as it should be read, would run as follows :- 


` “Buch property shall be exempt. from 
attachment or sale under such ‘process in 


` respect to such debts or liabilities except 


for- or -in:rezpect of debts due.to liabiii- 
ties incurred to Government.” :-- ~- 
‘In my‘opinion on a construction of para. 


-_.(b)of a. 3 it should be held’.that the 
Court is incompetent to execute a decree: 
in respect of debts or liabilities of the. 


defaulting proprietor except: debts due or 


“". ‘Yiabilities incurred to Government. 


L will now deal with the decision of 
this Court in Burton.v. Midnapur Zamin- 


. ‘dary Co., Ltd.,(1) which appears to. have 

. been completely misunderstood by the 
learned Subordinate: Judge, lIn that case. - 
> -the manager-of the- encumbered estate 


representing a defaulting ‘proprietor had 
“granted a patni lease to the Midnapur 
Zemindary Oo. The estate: was. released 
„and the proprietor brought a suit to set 


ad aside the. lease. The suit.was dismissed 


withcostsbothin the Oourt of first ‘instance 


management as an encumbered estate, 


. The judgment of this Court shows very 


clearly that ‘the. manager of-the Encum- 


"+ -pered Estate: thereupon appealed to the 


Privy Council in his own name and -the 
‘Privy Council dismissed the appeal with 
costs. Thereupon the Midnapur Zemindary 
Oo. applied for '. execution against the 
manager of the Encumbered-Kstate. This 


‘ Gourt pointed out that the decree obtained 


by the Midnapur Zemindary Oo. was not 
against. the proprietor of the estate but 


against him, In dealing with the facts 
of that casé the Oourt pointed out as 
follows: ‘ The manager appointed under 


, the Act was added as a.party appellant 


to the appeal pendingin the Privy Council 
which appeal was dismissed by the Privy 
Council with costs on the 9th June, 1915, 
NY ND LANA A aha oh Cueeeereces m It is &, 
decree, not against the proprietor of the 
estate, but against the manager of the 
‘estate: It would ‘indeed be remarkable if 


the manager of the estate could carry on, 


an expensive litigation and then say, when 
defeated, ‘‘you cannot execute your decree 
for. costs against the estate.” = 
“Now the fundamental difference bet- 


ween the case upon. which. the.learned . 


JAGDAT-SINGH Ù, RAWAT KANHAIYA BAKASÉ. 


niss'the execution case. 


s the High ` Court. . There- - 
|. after the estate was again brought under - . | 


against the manager of the estate and that, . 
therefore, the decree could be executed. 


` 
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Subordinate Judge relied and this cese is ` 
this that in the case to which the learned - 


Subordinate Judge refers, the manager 
was a party to the dppeal and there was 
a decree’ as against the manager. In the 
case before us the manager is not a party. 


“He no doubt .represents the minor in the 


litigation but it cannot be -urged that he- 
isa party to the litigation itself. In my 
opinion, therefore, the decision upon which 
the learned Subordinate Judge relies has 
no application to ths facts of this case. 


I would aliowthis appeal, set aside the” 


order passed by the Court below and dis- 


entitled to his costs of this appeal, 
Ross, J:—-I agree. ` NAN 
“ANA. Appeal allowed. 


y 


OUDH CHIEF COURT. 
Fiust Cıvıl ArpaaL No, 26 or 1928. 
| August 8, 1928. 
Present:—Mr. Justice Misra and 
To Mr. Jastice Nanavutty. - í 
JAGDAT SINGH—PLAINTIFF—APPELLANT | 


: versus i 
RAWAT KANHAIYA BAKHSH 
AND ANOTHER —D&FENDANTS—RESPONDENTS, 
Hindu Law—Widow—Incurring of debt ta meet 
cost of litigation—Reversioner, how far bound. 
a Hindu widow has incurred debts to meet the 
costs of litigation brought against her,-in order to 


The appellant is 


a . 


protect her title tothe estate, the debts so incurred - 


would be binding on the reversioner. 
she has incurred debtsin litigation undertaken by 
herself not with the object indicated above, those 
debts will not be binding on the reversioner.* [p. 241, 
col. 1.) : 

Indar Kuar y: Lalta Prasad (1), Amjad Ali v. 
Moniram Kalita (2), Palaniappa Chetty v.. Deivasika-~ 
mony Pandara Sannadhi (3), Bhagwan Das Naik 
v. Mahadeo Prasad Pal (4), Jado Singh v. Nathu 
Singh (5), Upendra Nath Mulhopadhya v, Kiran 
Chandra Ghore (6) and Abdul Ghajfur Shah.y. Pir 
Muhammad Khan (7), relied on. | 

First appeal against a decree of the Sub- 
ordinate Judge, Rae Bareli, dated the 14th 
November, 1927. 

Mf Radha Krishna, for the Appellant, 

„Mr. Pirthvi Nath, for the Respondents, 


JUDGMENT.—This appeal arises out 
_of a declaratory suit. 


The plaintiff-appel- 


J£, however, . 


lant brought a suit to the effect that the ` 


mortgage-deed, dated the 24th July, 1926, 
executed by one Musammat Rachhpal Kuar, 
widow of Darshan Singh, respondent No. 2 
im.the : appeoa}. -before .us,. in. fawoup of 


Ng Ti 
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Rawat Kanhaiya Bakhsh Singh, respond- 
ent No. 1 for Rs. 6,000 be declared asin- 
operative and not binding on him as 
having been executed without any legal 
necessity. The plaintiff alleged himself 
to be the next reversioner of the husband 
of the said lady. It was alleged that two 
prior mortgages had been executed by 
Darshan Singh, in favour of- respondent 
No. 1, one on the 2nd June, 1808,~and the 
other -on ‘thé 11th June, 1909, which the 
plaintiff. appellant. was entitled to redeem, 
but in order to deprive him of ‘that right 
a fresh deed of mortgage had been. ex- 
ecuted by the lady in favour of the res- 
pondent No. 1, fixing a long period of 
redemption, namely, 5U years before which 
the property could not be redeemed. The 
plaintiff also sought for a’ declaration to 
the effect that this condition be declared 
notto be binding on him. 

“The widow did not put in any appear- 
ance in the suit, which was mainly contest- 
ed by the defendant- respondent No. 1, 
He denied the plaintiff's reversionary 
title, his right to redeem the two prior 


mortgages and pleaded that the deed was - 


binding’ upon the plaintiff since it had 
been executed: for-legal necessity. 


"The Subordinate Judge of Rae Bareli, 
who tried the suit, held that the plaintifi’s 
reversionary right was fully established and 
that the mortgage-deed was only binding 
upon. the plaintiff so far as its considera-- 
tion went to pay off the two previous mort- 
gages executed by her husband and which 
have been stated above, and further to the 
éxtent of a-sum of Rs. 1,200 which had 
been according to his opinion spent by. 
the lady on account -of legal necessity. 
He also held thatthe term of fifty years 
provided in the mortgage deed in suit was 
an unreasonable term and would -not be 
binding upon the plaintiff-appellant, and 
that he- would be entitled to redeem the 
two mortgages executed by Darshan Singh 
ignoring the term fixed in the mortgage- 
deed in suit.’ 


|. The plaintiff has come to this Court in 
appeal against the decision of the learned 
Subordinate Judge and the point raised 
by him in appeal before usis that the 
amount declared by thə learned Judge to 


have been ‘borrowed by defendant No. 2... 


‘for legal necessity is not proved by-;the 


evidence on the record to -harg Been s0 


Š 


`fustifed,, 


` 
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We now proceed to : determine how far 
the contention: raised by the plaintiff-ap- 
pellant can be. maintained. 

Turning’ to the mortgage deed in, suit 
we find: that its consideration consists of the 


- following ‘items : — ; ° 


(a) Rs. 1,960 on account of pro-note dated 
the 28th May, 1925, execut- 
ed by defendant No.. -2in 
favour of ‘one- Maharaj 
Bakhsh.. 

200 on account~ of the prior . 
mortgage deed, dated the. 
llth June, 1209, executed 
“by Darshan. Singh ` ` (Ex. - 


(b) Rs. 


9). : 

175 on account of the prior 
mortgage deed, dated the 
2nd June, 1508, -executed 
by Darshan Singh (Ex. 


; f 4). 
(d) Rs, 2,200 on ‘account of the Pleader'a 
' .. fee due to one Pancit- 
: Satyanarain Sukla Plead er, 
Rae Bareli. - 
(e) Re. 1,165 on account of the pro- note, 
: dated the llth June, 1925, 
‘executed by defendant 
No, 2 in favour of Chandra 
Pal Singh. ; 
200 for purchase of stamp and 
‘registration expenses. . 
100 for another mortgage deed 
- dated -the 10th Novem- 
ber, - 1909, 
Darshan “Singh in favour ` 
of Maharaj Bukhsh._- 


(c) Rs. 


x 


(f) Re. 
(g) Rs. 


Total Rs. 6,000. 


“The Subordinate Judge disallowed items 
(a), (e) and (g) altogether, allowed items . 
(6) and .(c) in full and allowed item (d) to 


‘the extent of: Re. 1,100 and item (f) to the 


extent of Rs. 100. In result he declared 
that the deed was binding to the extent 
of Rs. 1,575, The plaintiff-appellant admit- 
ted ` the two mortgage-deeds executed by 
Darshan Singh constituting-the items (b) 
and (c) and there is..no dispute regarding 
them here. ' i 

The main dispute centres ‘round items 
(d) and (f) under which the learned Sub- 
ordinate Judge allowed Rs, 1, 100 and 


: Rs. 100 respectively. 


We proceed to deal with each of these 


-{wodteme- peperalelys artes 


executed “by . - 


ele 
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“ Regarding tha item (d) we may point 
out -that it is an item relating to 
the fee due to a Pleader named Pandit 
- Satya Narain Shukla of Rae Bareli on 
account of ‘the various suits conducted by. 
him on behalf of Musammat Rechhpal Kuar. 
The learned Subordinate Judge found that 
out of this a sum of Rs. 400 had already 
been paid tothe said Pleader and the rest 
`. was still due out of the total amount which 
under the mortgage deed in suit she had 
asked the defendant No..1 ‘to-pay to the 
said Pleader. The learned Subordinate 
Judge held that a sum -of Rs. 1,100 out 
of his entire amount should .be consider- 
ed as binding upon the plaintiff. We re- 
-gret. to observe that the learned Subordi- 
nate Judge has not approached this ques- 
tion from a proper point of view. What 
the learned Subordinate Judge should have, 
in our opinion, done is to consider. the 
nature of each litigation separately by it- 
self and to determine whether the expenses 
-dacurred by the defendant No..1 in con- 
nection. with th t litigation could be con- 
sidered as being justified by legal necessi- 
- ty.. We, hewever, now proceed to. ‘do + 80 
- ourselves, < 


“The evidence regarding these litigations 
ïs to be found in the deposition of Pandit 
Satya Narain Shukla, who was examined 
in the Court below as D. W.No. 1. Accord- 
ing to his witness we find that the fee 
due to him was in connection with seven 
‘pieces of litigations, the, details of which 
we give below:— - i 
(1) Two suits of profits brought in the 
Revenue Court by Musammat-Rachhpal 
` Kuar against Jugdutt Singh, plaintiff- 
appellant, ia respect of which a fee of 
Rs. 475 wassettled. o ; 
. (2) A declaratory suit brought by the 
plaintiff appellant, Jagdutt Singh, inthe 
Court of the Subordinate Judge, Rae 
Bareli, against Musammat Rachhpal Kuar, 
on the ground that the lady was not entitled 
to possession of the. property left by her 
husband. The fee-settled inthis case was 
‘Rs. 250, which is the legalfeein the case 
and which comes to the same figure if 
‘allowed for: ten hearings which the 
Pleader did at the rate of Rs. 25 per 
` hearing. : 
(3) Appeal in the above declaratory suit 
brought by the plaintiff-appellant, Jagdutt 
Singh, in the Court of the District Judge, 
Rae Bareli, 


` a. s TAGDAT SINGH V. RAWAT KaNHAIvA BAKBÊS, - i 
Rachhpal Kuar. The fee settled in this - 
case was Rs. 250. but Rs. 1u0 only was - 


paid by the lady. 
. (4)Mahadeo Singh v. Jagdutt Singh and 
Musammat Rachhpal Kuar in the Oourt 


‘of the Additional. Subordinate Judge, 


Rae Bareli. What the nature of the litiga- 
tion was does not appear to have been 
stated by Pandit Satya Narain Shukla, nor 
is there- any evidence on the record to 
prove it. The fee of Rs. 850 is alleged 
to have been settled in this case. 

(5) Execution proceedings 
Musammat Rachbpal Kuar for recovery of 
costs of the declaratory suit brought by 


the plaintiff appellant against her in the ` 


Subordinate Judge's Court, Rae Bareli, 
Rs. 25 are claimed as fee due to the 
Pleader in these proceedings 

- (6) Musammat Rachhpal Kuar v.Jagdutt, 
a suit instituted by the lady in the 
Ravenue Court for removing the plaintiff- 
appellant from the post of the lambardar.. 
A sum of R». 125 is alleged to have been 
settled to have been payable to the 
Pleader. 


(1) Execution proceedings in Musammat 


Rachhpal Kuar v. Jagduit, the two suits 


brought by her for prolits in the Revenue: 


Oourt, in which a fee of Rs.475 is alleged 
to have been settled, 


The total amount of the fees settled 
according to the statement of Pandit Batya 
Narain Shukla comes to Rs. 2,450 out of 
which he admitted a receipt of Rs. 200. 
The balance left due to him was Re, 2,250, 


He stated that he had relinquished a sum - 


of Rs. 75 which: would reduce his dues to 
Rs. 2,175. We donot understand how in 
the mortgage-deed a sum of Rs. 2,200 was 
stated as payable to him. However, that 
is asmall matter, which cannot affect the 
decision of our case. 

Before taking each of these items it is 
necessary that we should. consider the law 
applicable in cases where a reversioner is 


sought to be bound with costs of litigation - 


incurred by a Hindu widow. 

The firatcase onthe subject, which has 
always been followed, is a case decided 
by Brodhurst and Mahmood, JJ., of the 


Allahabad High Oourt, reported as Indar. 


Kuar v. Lalta Prasad (1). Mahmood, dJ., 
in delivering the judgment observed on 
‘page 543* that in his opinion a distinction 


t 


i124. 0. 1928, 


taken by- 


wid) +A 58% A. W.N. (1882) 133; 2 Ind. Deo. (N.95) 
against the said Musammat «` Page of 4 AAA] eee 


1 
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should be drawn between litigation under- 
taken to protect the property and litiga- 
tion the object of which was to obtain a 
possible benefit for the estate, the former 
relating to the security ‘of that which has 
already been acquired and in actual pos- 
session, and the latter relating to that 
which may possibly be acquired, Accord- 
ing to his decision the former class of 
litigation would, no doubt, amount to legal 


necessity but in regard to the latter class. 


of litigation the costs of such litigation 
would only be binding, if it has ended 
in bringing an actual benefit to the 
estate, In the latter case, according to the 
opinion of the learned Judge, any alien- 
ation to meet the costs would be binding 
on the reversioner on the analogy of the 
maxim. He who enjoys the benefit ought 
to bear the burden also, ~ 

In Amjad Ali v. Moniram Kalita (2) it was 
held that the legal expenses incurred by 
a Hindu widow in defending her life-estate 
io her husband's property constitute such 
& charge on the property as to make a 
gale thereof by her binding as against 
the reversioner. f 

The question of what constitutes “benefit 
to the estate’ was discussed by their Lord- 
ships of the Privy Council in Palaniappa 
Chetty v. Deivasikamony Pandara Sannadhi 
(3). Lord Atkinson in delivering the judg- 
ment of their Lordships observed on page 
155* that it was impossible for their Lord- 
ships to give a precise definition of 
“benefit to the estate’ applicable to all 
cases and that fhey would not attempt to 
do so. It was, however, observed that the 
preservation of the estate from extinction, 
the defente against hostile litigation 
affecting it, the protection of its por- 
. -tions from injury, or deterioration, by 
inundation, these and such like things 
would obviously be benefits. 
therefore, be clear from this decision that 
it would constitute legal necessity for a 
Hindu widow to incur debts in order to 
meet the costs of the litigation for the 
purpose of defending herself against the 
hostile litigation. 

The matter was considered again in the 


Allahabad’ High Court by Rafique and 


Lindsay, JJ., in a subsequent case reported 
(2) 12 0. 52; 10 Ind. Jur. 264; 6 Ind. Dec. (N. 8.) 36, 
(3) 39 Ind. Gas. 722; 4441. A.147; 21 0. W. N. 729; 

15 A. L., J. 485; 1P. L. W. 697;.33 ML. J. l; 19 

Bom. L.R. 567; 22 M. L T. 1; (1917) M. W. N. 507; 

g6 0. L. J. 153; 40 M. 709; 6 L. W, 222 (P. O } 
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It would, 


~ 


ys ae 


as Bhagwan Das Naik v. Mahadeo Prasad 
Pal (4) in which ‘it. was held after a dis- 
cussion of these different cases that the 
effect of the decisions was “that any act for. 
which the character of ‘legal necessity’ 
or ‘berefit to the estate’ could be claimed 


must necessarily be a defensive “act— . ` 


something undertaken for the protection 
of the estate already in possession— 
not an act done with the purpose of bring- 
ing a fresh property into possession, and 
which may or may not be successful under 
the chances happening upon litigation" 
(vide page 394”). 

This principle seems to have been follow- 
ed in the same Court in a subsequent 
a reported as Jado Singh v. Nathu Singh, 


). : 

The Oalcutta High Oourt has recently 
held taat costs of litigation are not always, 
alegal necessity; if the costs have beer, 
incurred for the purpose of protection of 
the es-ate and the limited owner has in- 
curred debts for the purpose of meeting 
these costs, then only the costa of litiga- 
tion could be considered as legal necessity 
[vide Upendra Nath Mukhopadhya v. Kiran 


` Chand~a Ghore (6)), 


The same view appears to have been 
followed .by the Punjab Chief Oourt in & 
case reported as Abdul Ghajfur Shah Y, 
Pir Muhammad Khan (7). 


: The rule of law deducible from the abové 
cases, in our opinion, appears to be that 
if a Hindu widow has incurred debts td 
meet the costs of litigation brought against 
her, in order to protect her title to the 
estate, the debts so incurred, would be 
binding on the reversioner, If, however, 
‘she has incurred debts in litigation under 
taken by herself not with the object ina 
dicated above, those debts~ will not be 
binding on the reversioner. It is this 
test that we are bound to apply in this 
case in order to determine how far the 
plaintif-appellant can be considered to be: 
bound by the debts borrowed by the dea 
fendant No. 2 under the mortgage-deed 
in suit. - . , 

As to the two profits cases it appears te 
us from the evidence that they were suita 

(4) 71 Ind, Oas. 959; 45 A. 390; 21 A. L. J. 271; AL 
R. 1923 All. 298, ` 

5) 98 Ind. Oas. 773; 48 A. 592; 24A L.J, 633; A.I, 


R “1o28 AIL 511. 
(8) i Ind: Oas. 149; A; I. R. 1926 Oal. 1046; 43 0, 


| d. 562. 
(7) 22 P. R. 190, 


*Page of 45 AB] E 


249 ; 
in. no way connected with the protection 
of her estate, The property which Musam- 
mat Rachhpal Kuar had inherited from 
her husband seems to have been a joint 
property, and the only way how her husband 
or she could recover the profits thereof 
was by instituting suits for the purpose in 
` the Revenue Court. We. do not see how 


such suit can be considered to be litiga- 


tion for the purpose of protecting the 
. estate,..which was in her possession. 
These suits were suits for recovering only 
the profits to which she was entitled. We 
are, therefore, of opinion that the costs 


incurred by her in this litigation cannot be ; 


allowed, 

As to the costs incurred by her in. the 
declaratory suit and in the appeal relating 
to that suit, we are of opinion that the said 
~ litigation comes within the rule of law laid 
down by us as deducible from the reported 
-Gases, The suit was obviously brought, by 


‘the plaintiff-appellant himself against. the- 


lady for declaration that she had no title 
fo the property in suit and it was her clear 
duty to protect her estate, and if she 
incurred debts to meet costs ofthat litiga- 


tion, the plaintiff-appellant must be -bound . 


by the said debt. . We, therefore, hold that 
the sum of Rs. 400- which remained to be 
. paid on account-ofthe fee due to Pandit 
- Satya Narain Shukla in this. case is a valid 
chargeon the estate and the plaintiff is 
pound by it. gn ee 


_ We may mention here that it was argued 
' òn behalf ofthe- plaintif-appellant that 
there was no proof on the record showing 
that the costs awarded to herin. that suit 


had not been realised by her from the 
and consequently the. 


plaintifi-appellant 
said amount should not be declaredas a 
charge. We regret we are unable to accept 
this contention. It was for the plaintiff- 
appellant himself to prove whether the 
debts incurred by the lady had been paid 
off bythe amount of costs ` realised by 
her. in execution proceedings, if any. The 
`. appellant has.given no evidence to that 
effect. He was the best person to-give 
such evidence, because he himself was the 
person, from whom such costs must have 
- been realised if at all. ; 


Asto the case of Mahadeo Singh v. Jagdutt- 
Singh we are unable to’ declare that- 
any debt incurred by the lady on account 
of the costs of litigation in this casecan: 


be held as binding on the estate, since 
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no evidence has been given in the course 
of the trial proving the nature of the 
said litigation. In the absence of such 
proof we regret we cannot hold any debt 
incurred in respect of the-costs of that 
litigation to be binding on the reversioner. 
` As to the execution proceedings taken in 
the Oourt of the Subordinate Judge, Raa 
Bareli, forrecovering the costs of the -declara- 
tory suit, we are of opinion that any such 
costs would not be costs incurred for the 
benefit of the estate, but incurred by the 
lady only for. the purpose of recovering - 
costs for her own benefit, 

As to the lambardari case filed by Mu- 


‘sammat Rachhpal Kuar against Jagdutt 


we are clearly of opinion that the said 
litigation cannot in any way be considered 
to have been undertaken for the purpose 
of protecting her estate. The object of 
that litigation was ‘obviously .to get the 
plaintiff-appellant removed from the post 
of the lambardar. This cannot, therefore, 
be considered a litigation coming within 
the definition of the words “for the benefit 
of the estate." | ` 

As to the execution proceédings taken 
in the two profits cases we must point 
out that when we have held that the suits 
for profits themselves could not be con- 
sidered as litigations, the costs of which 
would be a charge on the estate, the exe- 
cution proceedings in those very cases 
cannot be considered to be of a character, 
the costs of which should be declared to be. 
justified by legal necessity, < 
` The result of these findings is that out 
of the sum of Rs. 560 which was incurred 
by the lady as costs of the litigation in 
the declaratory -suit and the appeal: in 
connection therewith should be considered 
to be those justified by legal necessity, . 
The evidence, however, shows that Rs. 160°‘ 
out of the said costs: have already been 


-paid by Musammat Rachhpal Kuar out 


of her own pocket and the only sum which 
defendant No. 1 has been asked to pay 
to Pandit Satya Narain Shukla on that 
account is a sum of Rs. 400, We, therefore, 
declare that item to be binding on the 
plaintiff-appellant asa reversioner of tha 
husband of Musammat Rachhpal Kuar, 

We now proceed to discuss the other 
item (f) which has been partially awarda 
ed by the learned Subordinate Judge, 
that being on account of-the-costs and 
expenses incurred in the execution and 
registration of the deed, The learned 

t : 


- comes to Rs. 800. 
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Subordinate Judgé has: allowed a sum 
of Rs. 100 on that account. This’ sum 
he has allowed on the basis that the deed 
which had been executed by the lady was 
for a sum of Rs, 6,000. According to our 
finding the sum which is justified for 
- legal necessity consists of the sum due 
under the two previous mortgage-deeds 
which amounts to Rs, 375 and the sum 


of Rs, 4000n account of the costs due for’ 


the, litigation in respect of the declaratory 
‘suit. The total amount for which the 
widow was justified to execute the mort- 
gage-deed in suit,comes, therefore, only 
to Rs, 775. In our opinion Rs. 25 would 
be quite ample to mieet the costs of the 
stamp and registration of the deed exe- 
cuted for that sum. 

We, therefore, hold that the mortgage 


deed in suit is only operative to the ex- 


tent of Rs. 375 due under the two mort-. 
gages executed by Darshan Singh, one dated 
the 2nd June, 1908, and the other dated 
the llth June, 1909, and to the extent 
of Rs. 400 on account of the costs of the 
declaratory suit and Rs. 25 on account of 
the costs incurred in executing the deéd 
in suit. The total of this sum,- therefore, 

The plaintiff-appellant-hasin his grounds 
of appeal to this Court admitted his 
liability to that extent. 

We, therefore, allow this appeal and 
modify the decree passed by the learned 
Subordinate Judge to this extent that the 
deed in suit dated the 24th July, 1926, 
executed by Musammat Rachhpal Kuar, de- 
fendant No, 2 in favour of Rawat Kanhaiya 
Bakhsh defendant No. 1, shall be declared 

as binding and operative against the 
 pilaintiff-appellant only te. the extent 
indicated above, ; 

The defendant-respondent Rawat Kan- 
haiya Bakhsh Singh will bear his own 
costs in this Court as well as in the Court 
below but will pay 3/4th of the costs of the 
plaintiff in ~ the Oourt below and the 
plaintiff's entire costs of appeal in this 
Court, : : 

G. H, Decree modified. 
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MADRAS HIGH COURT. | 
Sxoonn O1vin APPEAL No. 420 oF 1926. 
September 19, 1927, 
-Present:—Mr. Justice Srinivasa Aiyangar 
and Mr. Justice Ananthakrishna Aiyar. 
TIRUPATHI NAIOKEN AND ANOTHER— 
DEFENDANTS—APPELLANTS 


versus 
VENKATASUBBA NAIOKER 
AND ANOTBER— PraIntirrs Nos. 1 
AND 3—RESPONDENTS. 

Construction—Deed of settlement—‘Santhathi", whea 
ther includes adopted son. - 

A Hindu who hada wife and a deughter and. cona 
templatel a second marriage executed a deed of 
settlement by which he gave certain properties ta 
his wife for herself and the daughter and pro- 
vided that if the daughter had no (‘santhathi") issue 
and the wife begot no further children, the proa 
perty was, after the lifetime of the wife and daughter, 
to go to the children of the second wife. The daughter 
had no issue born but had taken a boy in adoption : 

Held, that the word “santhathi” was not used in the 
document in any special sense and carried only ita 


ordinary meaning, and that the adopted son of the - 


daughter must be regarded asa‘ “santhathi" 60 as to 
prevent the defeasance clause from operating. [p. 245, 
col, 1; p. 246, col, 1.) . : 
Second appeal against a decree of the 
Court cf the Additional Subordinate Judge, 


Ramnad, in A.S, No. 30of 1922(A. 8. No, 1079: 


of 1921 of Ramnad District Court) presented, 
against that of the Court of the Principal 
District Munsif, Srivilliputtur, in-O, 5, 
No. 766 of 1919. ae ` 
Messrs. S. Varadachariar and K. V. Sesha 
Aiyangzr, for the Appellants. a 
The Advocate-General (Mr. T; R, Vens 
katarama Sastriar) and Mr. V. Ramaswamé 
Aiyar, for Mr, K, Raja Aiyar, forthe Re-- 
spondents. . : S - 


J UDGMEN T. 


Srinivasa Aiyangar, J.—The point 
for determination in this second appeal is 
as observed by Mr. Varadachariar in hig 
opening, ina very narrow compass, The. 
whole ergument ranged round the proper 
construction of Ex. 2in the case. It wasin 
the nature of a deed of settlement made by 
one Sukba Nayak andhis first wife Gangam~ 
mal and was obviously madé ata timè 
when Sabba Nayak contemplated taking a 
second wife, The plaintiffs are the sons of 
Subba Nayak by the second wife whom ha 
subsequently married. Their claimin the 
action was on the footing that on a proper 


< @onstruction of the clauses in Ex. 2 there 


was a defeasance ofthe estate created in 
favour of Gangammal and her daughter 


- Krishnammal and that therefore, the Plaings 
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iffs have become entitled to the property to 
recover which they have instituted the suit. 
The 2nd defendant who claimed in the 
written statement to bethe adopted son. of 

' Krishnammal has defended the action on 
the ground that there wasno such defeas- 
ance as on. the basis of which the plaintiffs 

_ have claimed. ` Both the lower Courts have 

- found in favour of the adoption of the 2nd 
defendant and, therefore, we must take it for 
the purpose of the present discussion that 
he is the duly and validly -adopted son of 
Krishnammal, The only question then is whe- 
ther, having regard to the particular clauses 

“inthe Will, such a condition has happened 
as on the happening of which it is provided’ 

` that the property should go to the children- 

-of-‘Subba Nayak by his second wife. There 

were two items of immoveable property and 
various provisions are made with regard to 
these two items. With regard to item No.2 
the item with which alone we.-are at present 
concerned it is .provided in the deed that 
it should -be enjoyed by Gangammal 
_ for -herself :and ‘on behalf of -- her. 
daughter | Krishnammal.. Then it is 
provided by a clause which in translation 
runs as follows:—‘That if Krishnammal 
happens to have no issue and Gangammal 
begets no further children the suit property, 
item No. 2shall go after the lifetime of 
these two tothe children of the second wife." 

The correctness of this translation has not 

been challenged before us. The Tamil word 
for issue in the clause is “santhathi”. 

The learned Advocate-General who appears 

for the respondents has fairly conceded that 
he did not propose to raise any contention on, 

_ the ground that the expression 
-“ganthathi” taken by itself‘ was inapt or 
incapable of including in its connotation an 
adopted son. But having made that conces- 
sion what he offered to show was that 
taking the document as a whole and all the. 
clauses’ in it and especially ‘the scheme 
in the entire document there- was clear 
indication in the document itself to exclude 
from the connotation of this expression 
‘santhatht” an adopted son of Krishnammal; 
in other words,’ that . though the word 
“santhathi,” generally spéaking, may be held 
to include an adopted son, still, having 
regard to the context and the other clauses 
ana the scheme of the deed of settlement, 
the word ‘“‘santhathi” in this deed and 

“in the’ particular context’ must be .con- 
strued excluding an adopted son. For the 
purpose of this decision itis enough to 
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say that we have.not been persuaded by 
the Advocate-General that there is any in- 
dication of any such exclusion, I think 
the observations really concurred by the 
learned gentlemen who appeared on both 
sides may be accepted as true in the case 
of the document.under construction, name- - 
ly, that very little help may be regarded . 
as derivable from a consideration of the 
So far, however, as the 
particular clausein question is concerned, 
it is necessary to note that whereas the 
document speaks of the contingency of 
there being no “santhathi” of Krishnam- 
mal, the same clause speaks of the further 
contingency of Gangammal not begetting 
any children thereafter. This is a contra 
distinction in the use of Janguage in my 
judgment not to be neglected entirely in 
arriving ata proper construction of the 
clause andthe meaning of the. deed of 
settlement to be gatheredfrom the language 
employed. Why with reference to Gan- 
gammal the document should speak of the 
contingency of no children being born to 
her thereafter and why similar or exact 
language was not adopted with reference 
to Krishnammal, is not clear excepton the 
supposition that some distinction was clear- 
ly intended between the two cases, This 
contradistinction would seem really to in- 
dicate that bythe use of the expression 
“ santhathi " what the deed of settlement 
intended to indicate should not be regard- 
ed asconfined to the children born of 
Krishnammal Therefore far from there 
being an indication to the effect contended 
for by the learned Advocate-General it. 
seems tome that the indication may in- 
deed be readin the document that by the 
use of. the expression “ santhathi " in cone 
tradistinction to“kushandhikal” in the same. 
clausethe deed of settlement clearly intende 
ed to make out and indicate thereby that - 
by the expression “ santhathi “ was meant 
some descendant of Krishnammal who will 
be in a position to continue the line or to 
represent her estate. There is also the 
further somewhat strikingly curious ex- 


-pression that with reference to Krishnam- 


mal the contingency on the happening of 
which defeasance is contemplated is stated 
in the following Tamil words “ santhathi 
illamal pokirapadiyalum”, Taking all the 
words of that clause the correct eon- 
struction seemsto my mind to be the 
a arte paon of the entire extinction 

the line of Krishnammal end having 
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general notions of every Hindu it is im- 
possible to say that a line could be said 
to have become extinct when there is 
~an adopted son. From this it follows that 
the proper view to take of the provisions 
in this deed is that the contingency . on 
the happening of which alone the plaint- 
iffs can claim the property, has not really 
happened because the line of Krishnammal 
has not become extinct for the simplest 
of all reasons that the adoption of the 
2nd defendant to Krishnammal has been 
found by both the lower Oourts. This is 
sufficient to dispose of the case. The 
learned Advocate-General has argued 
that the plaintiffs have also made a 
claim on the ground that if.on a proper 
construction the property item No. 2 should 
be held to have been granted only for 
two life-estates to Gangammal and Krish- 
nammal and even ifthe defeasance clause 
did not operate in favour of the plaint- 


iff there was no other clause disposing . 


of the .remainder and that, therefore, it 
should be held to have reverted to Subba 


Nayak and that as the plaintiffs are Subba - 


Nayak's sons they were entitled to have 
the property. With regard to these con- 
tentions it is sufficient to state that the 
plaintiffs’ claim in this case cannot pos- 


sibly ‘be regarded as having been laid. 


on any such basis. In fact thet is not 
the title on which they have come to 
Court and instituted the action. The 
learned Subordinate Judge in the Oourt 
below has, therefore, advisedly not given 


any finding with regard to the same. : Mr. 


Varadachariar for the appellant has not 
invited us to go into the matter. -We, 
therefore, state nothing about it. So far, 
therefore, as the actual title on which the 
plaintiffs have claimed is concerned -they 
have failed to make out a ‘case of de- 


feasance with which they came into Court. 


and it must, therefore, follow that the 
lower Appéllate Court was wrong in grant- 
inga decree to the plaintiffs. The appeal 
should, therefore,be allowed and the de- 
cree of the District Munsif will be re- 
stored. - The appellant . will have his costs 
throughout. `. i 
Ananthakrishna Aliyar, J.—Iagree. 
The plaintiffs sued for the -recovery of 
possession of certain immoveable properties 
basing their claim on the defeasance clause 


contained in, the settlement deed, Ex. 2. 
“Sari P. Q. F. 610; 6 Ind, Deo. (N. a.) 591P. G) ~ 


in the case. Theclauseryns as follows :— 


TIRUPATHI WAIGREN 0, VENEAPAGUHBA HATOR, `- 
fegard to what may be regarded as the 
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| “It Krishnimmal happens to have no - 
igsue (santhatht) then the property should 
go to the children of the second wife.”  - 

The plaintiffs are the children of the 
second wife mentioned in the settlement 
deed. The question in the case, therefore, 
turns upon the meaning to be attached 
to the word “santhathi" (issue) occurring 
in the settlement. The learned Advocate- 
General conceded: and I think very pro- 
perly, that the word “‘santhathi” (issue) 
is wida enough to include ‘adopted son’ 
also, and as the 2nd defendant in this 
case has been found to be the adopted 
son of Krishnammal prima facie the plaint- 
iffs’ claim should fail. With reference to 
the maaning of the word “santhathi” I 
may as well refer to Muppidathi Ammal 
v. Muthuswami Pillai (1) recently decid- 
ed and also to the decision in Balasubra- 
‘mania Pillai v. Pitcha Pillai (2). Now 
when the meaning of the word is clear 
what we have to do in the words of their 
Lordships of the Privy Council in the case 
of Manindra Chandra Nandi v. Durga 
Prashad Singh (3) is this: . 

“In construing the terms of a deed 
the question is not what the parties may 
have intended, but. what is the meaning 
of the words which they used.” 
= The learned Advocate General while 
conceding that the word “santhathi” ete) 
is wide enough to include “an adopte 
son,” also, however, contended that having 
regard to the context in which the ex- 
pression is used in Ex. 2, it must be 
held that in this particular case the in- 
ferences to be drawn is in favour of the 
plaintifs. Now, having regard tothe mean- 
ing of the word “santhathi” (issue) as 
mentioned above, unless I am able to 
draw a clear indication to the contrary 
in the several clauses of this settlement, 
I think I am bound to attach the ordinary 
meaning to the word issue. For as ob- 
served by the Privy Councilin Gurusamt 
Pillai v. Sivakami Amaml (4) it is | 
“a sound principle of construction that. 
where the language of a Will is. clear 
and consistent, it shall receive its literal 

(1) 107 Ind. Oas. 289; A, I. R. 1928 Mad. 126; I, L 


T. 40 Mad. 263. ` 2 É 
(2) 33 Ind. Oas. 552; (1916) 1 M. W. N. 306. .. 
(3) 38 Ind. Oas. 929; 32 M. L. J. 559 at p. 563; 15 A, 
L. J. 433; 21 Ọ. W.:N.707, 1 P. L. W. 627; 25 . 
L, J. 567; 19 Bom. L. R. 493; (1917) M. W. N. 448;6 - 
L. W. 110; 22M. L. T. 202; 10 Bur. L. T. 229 


(B.O). , 
(4) 18 M. 347 at p. 358; 22 I. À. 119; 5 M. L. J, 106; G 
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l “Honstruction unless there ig something in 
he Will itself to suggest departure from 
t Ww, t 


Having carefully gone through the- other 
portions of Er, 2, I am satisfied that. in 
‘this particular case, the inference, if any 
to be drawn from the other portions of 
the document is not at all in favour of the 

| sontention advanced by the learned Advo- 
cate-General.: In ‘the very same paragraph 
in which the defeasance clause occurs, the 
following clause also occurs “If Gangam- 
mal should beget no further children.” 
The circumstance that in the very same 
paragraph, different expressions are used 
‘would ordinarily induce ‘one to comè to 
the conclusion that the expressions are not 
‘used inthe same sense, Further there are 
` other indications also'in Ex.'2 as mentioned 
in the judgmentof my learned brother; so 
that I am mot satisfied that the context 
“in the case compels one to come 
to the conclusion that the word 
“santhathi” is used in any special sense 
in this settlement deed. I am not prepar- 
~ed to hold that the ordinary ` mean- 
ing to be attached to the word 
“santhathi” has in any way been displaced 
by the context in the present case, I, there- 
fore, agreeto' the decree propesed by my 

- learned brother, _ f 


Y. N. V, Appeal allowed, 


ALLAHABAD HIGH GOURT. 
Szconp O1vit: AprEaL No, 436 or 1928, 
May 10, 1928. 7 
Present:—Mr. Justice Dalal, 
‘ GAYA PRASAD—Dnrenpant— 
j APPELLANT f 
VETSUS 
RAM SARUP—PuaintirF-—REsponpent, 
Limitation Act (IX of 1908), 8. 14~Time spent in 
wholly independent litigation, whether can be exclud- 
ed—Practice—Judgment, contents of—'Rejected’, whe- 
ther amounts to judgment. h | 
The time spent in litigation relating to a wholly 


different proceeding not founded upon the same 


cause of action cannot be excluded in com uting the ` 


period -of limitation under s, 14 of the 
\ Act. | 


imitation 


ence, amount to a judgment, ' h 
Second appeal from a decree of the Dis- 
‘trict Judge, Bareilly, dated the ¿26th `of 
January, 1928. >o : a 


GAYA PRAGAD 8. BAM BABUR, 


.ended on 19th May, 
- that the defendant had another litigation 


The ‘mere word ‘rejected’ does not, by any indulg- | 


` IAL O. 1028 


Mr. A. Sanyal, for the Appellant, | 

JUDGMENT,—The learned Judge of 
the lower Appellate Court ought to bave 
detailed reasons for which he refueed to 
admit an appeal under s. 5 of the Limitation 
Act, and not put this Court to the trouble 
of finding out the facts and adjudicating 
upon them. The word “rejected” doesnot 
by any indulgence amount toa judgment, 
An appealable decree follows such a judg- 
ment. The facts are these. There was a 
suit for accounts against the defendant, 
(appellant here), and a preliminaiy decree 
was paesed for taking accounts against 
him. This decree was passed ex parte and . 
the defendant went on taking proceedings 
to get the ex parte decree set aside by reason 
of its beingex parte. He did not appeal at 
the time on the merits under s, 96 of the 
Civil: Procedure Code. - The proceedings 
taken by him came to an end on 19th May, 
1926. He submitted to the ex parte 
preliminary decree, prosecuted the matter 
before the Subordinate Judge up to the 
preparation of a final decree and then 
appealed against the final decree to the 
Court of the District Judge. So far for 
proceedings in the suitforaccounts, What- 
ever litigation the defendant-appellant 
undertook as against the preliminary decree 
1926, It so happeng 


arising out of a Suit No. 177 of 1929. That 
suit was wholly independent of the suit for 
accounts. He had litigation in this Court 
in a first appeal subsequent to losing that 
suit, In this Court he found thet the 
preliminary decree which was paceed 
ex parte against him stood in his way and 
was taken as res judicata betweenhim and 
the party opposed to him, Thereupon he 
appealed to the District -Judge under s. Y8 
against the preliminary decree to which he 
had submitted after 19th May, 1926, The 
litigation subeequent to 1%th Mey, 1926, 
related to.a wholly different proceeding rot 
founded upon thesere cavee cf action 88 
the suit in which the preliminary decree 
was pasced. Litigation subsequent to 9th. 
May, 1926, therefore, cannot be taken into 
account, end the-time spent in carrying 
on awholly independent litigation cannot 
be excluded from the time given to. the 
appellant to appeal. Provisions of s, 14 of 
the Limitation Act do not apply to proceed- 
ings subsequent to 18th May, 1926, in a 
totally different suit. The. appeal, even 


. taking into account ihe proceedings up to 


Aak 
Yo | ~ 
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.. 16th May, 1996, would be time-barred, Tia 
pecond appeal is, therefore, dismissed. 
ANA, Appeal dismissed, ~: 


mame 


OUDH CHIEF. COURT. 
_ _ APPLICATION For Ruviston No, 21 
: oF 1928. 
` August 16, 1928, 
_Present:—Mr. Justice Srivasteva. 
-BISHANNATH SINGH THAKUR— 
| PLAINTIFF—APPLIOANT | 


versus es 
Baboo ISHRI DAYAL alias É 
BABOO LAL—DETENDANT— i 
3 _ OPPOSITE PARTY. j 

Stamp Act (II of 1899), ss. 85, #9—Pro-note requiring 
atamp of  two-annas but bearing stamp of one-anna, 
admissibility of, as acknowledgment of debt. 

Where a pro-note requires a stamp of two-annas 
under Art. 49 of the amended Stamp Act but bears 
a stamp of one-anna only, it is ‘inadmissible in 
evidence for any purpose under s.35 of the Stamp 
Act and the Court is justified in refusing to allow 
the instrument being used even as an acknowledg- 
ment under s. 19 ofthe Limitation Act.’ 


The word ‘instrument’ in s. 35, Stamp Act, does’ 


not inany way qualify or limit the scope of the 
words “for any purpose,” the- plain meaning of the 
latter words being that the document would not be 
admissible in evidence whether it is intended to use 
jtas the basis ofa claim or any collateral purpose, 
Kanhaya Lal v. Stowell (1), distinguished. ` 
Application for revision against an order 
of the Officiating Sub-Judge, Small Oause 
Court, Rai Bareli, dated the 28th April,1928.. 
Messrs. Naim Ullah and: Radha Krishna 
for the Applicant. ; i ; 
Mr. P, N. Chandra, for the Opposite-Party, 
JUDGMENT.—This isan application 
for revision unders. 25 of the Provincial 


Small Cause, Courts Act against the deei- . 


sion of the Subordinate Judge of Rai. 
Bareli, dismissing the plaintiff's claim. 
The claim was based ona pro-note executed 
‘py the defendant in favour of the plaintiff 
on 17th October, 1927. It appears that 
after the institution of the suit the plaintiff 
discovered that the pro-note was not suff- 
ciently stamped as such and on the 24th 
November, 1927, he made an application 
for amendment of the plaint, The amend- 
ment was allowed andas a result of it he 


get up an alternative claim .to the effect . 


that ifthe instrument is held. inadmissible 
in -evidence as a pro-note-it may -be treated. 


HISNANNATH SINGH 6, TENBIT DAYAL, 


- instrument being used even as 
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as an seknowledgmentof debt giving ef’ 
tension tothe period of limitation for a-- 
claim based onthe original. liability. The 
learned Subordinate Judge has held that, 
the pro-note under Art. 49 of the amended - . 
Stamp Act required a stamp. of two-annas- 
but as it bears a stamp of one-anna only it 
is‘ inadmissible in evidence for any pur- 
pose under s. 35 of the Stamp Act. So the 
lower Court has refused to allow the- 
an ace 
knowledgment under s,19 of the Indian 
Limitation Act and dismissed the claim. ` 
The anly question raised in this applica- 
tion is regarding the correct construction 


' to be placed upon the provisions of s.35 of 


the Stamp Act. The learned Counsel for 
the applicant has argued that the words- 
“for any purpose" used ins. 35 should be 
construed as equivalent to “any purpose 
which can be served-by such an instru- 
ment”. He has laid emphasis upon tha 
use of the word ‘instrument’ and contended 
that the only effect of the pro-note in the 
present case not being sufficiently stamped 
as a pronote is that the instrument cannot 
be‘admitted in evidence as a pro-note but - 
there is no bar to its being . used as an 
acknowledgment under s. 19 of the Indian 
Limitation Act. He has relied upon the 
decision of a Full Bench of the Allah- 
abad High Oourt in Kanhaya Lal v. 
Stowell (1). In this case it was held by the 
Full Bench (Spankie, J., dissenting) that 
although the document in question in that 
case was not-.admissible in evidence as a 
promissory note in proof’ of a promise to 
pay by reason of its being insufficiently 
stamped it was nevertheless admissible on 
the stamp which it bore as a: memorandum 
in proofof. an acknowledgment’ of debt. 
I do not think that this case can help us in 
determining the question under considera- 
tion in the present case. . In the first place, 


‘the promissory note in that case was sought 


to be usedas a note or memorandum of. 
acknowledgment under Art. 5o0f Sch, II 
of Act XVIII of 1869 which corresponds to 
Art. 1 of the First Schedule of the present 
Act II of 1899, for which purpose it was 
sufficiently stamped. Hereit may be noted 
that it is admitted by the learned Counsel 
for the applicant that he does not rely upon 
the pro-note in question as an acknowledg- 
ment under Art. lof the Stamp Act but 


mo 3 A, 581;-A. W. N. (1881) 49; 2 Ind. Dec, (N. a) 
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Felies upon it only as an e¢knowledgment . 


unders 18of the Indian Limitation Act. 
Inthe second plece, the decision is based” 


_-,on the provisions of Act XVII[c£1869 which ` 


- » GBeeonn OIL 


- , were quite different from the provisions of 
` B. 35 eof Act II of 1899. Section 18 of Act 


XVIII of 1869, which corresponds tothe pre- 
sent s. 35, does not contain the words “for 
any purpose” which were ‘introduced for 
the first time in Act Iof 1879. I do not 
think, itis possible to base any argument 
on the use of the word ‘instrument’ in s. 35, 
Itwas the mcst appropriate term which 
could be used with reference to the words 
which follow, namely “chargeable with 
duty”. Nor do I think that the word 
‘instrument’ in any way qualifies or limits 
the scope of the words “ for any purpose,” 
If we accept the construction contended 
for by the applicant the result would be to 
make the words “for any purpose,” which 
as I have pointed out above, were delibe- 
rately introduced by the Legislature in 187 9, 
quite superfluous, I think the plain mean- 
ing ofthe words in question is that the 
document would not be admissible in evi- 
dence whether it is intended to use it as the 
basis of a claim or for any collateral pur- 
pose. Iam, therefore, of opinion that the 
decision arrived at by the lower. Oourt is 
correct, 
The application is dismissed with costs, 
G.H Application dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
AppgaL No. 68-B or 1927, 
April 19, 1928, 
Present:—Mr. Kolhatkar, A. J.O. . 
MAHADEO KUNBI—PLAINTIFF— 
APPELLANT ; 


: versus - E 
BABYA AND ANOTAER— DEFENDANTS — 
: _ _ RESPONDENTS. Hs 
' Hindu Law—Will—Legatee getting property after 
death of testator and his wife, whether has vested 
interest, after his death—Mortgage by testator— 
Legatee, whether can redeem in widow's lifetime— 
Suit— Widow alone made defendant—Legatee, if bound 
by decree. bs 
. A legatee who is entitled to -get the devised pro- 
perty after the deaths. of a Hindu testator and his 


~ wife, and who survives the testator, has a vested 


interest in the property, which is transmissible to 
his heirs, and is entitled to claim the right of re- 
demption under cl. (a) or el: (b) of s. 91 of ‘the 
Wranefer of Property ‘Act. [p, 249, col, 2] 


“+3 
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112 1, 6. 1998 
Bilas v. Munni Lal (i) and Bhagabatt Barmanya y. 
Kali Chàran Singh (2), followed, : 
“Ram Chandar v. Kallu ee eens Kutti 
Goundan v. Pechiammal (4), Narayanasami Naicker 
v. Periasamy Odayar (5) and Kandaswami Naicker 
v. Venkata Reddiar (6); distinguished. 

Possessing a present right to possession and enjoy- 
ment is not essential for claiming a right of re-' 
demption. Reversioners may be entitled to redeem 
under certain circumstances during the lifetime of 
the widow. [p. 250, col. 1.] 4 

Ram Chandar y. Kallu (3), not followed. 

In the absence of any words or any expression 
limiting the nature or extent of the interest of a 
Hindu testator's wife it willbe presumed that she 
has a widow's estate in respect of the property left 
by her husband. [p. 250, col. 2.] 

In the absence of fraud’ or collusion a decree ona 
claim binding on the inhéritance obtained against a 
Hindu widow in possession is binding on all the 
succeeding heirs and other persons’ entitled to pog- 
session after the widow's death. [ibid.] 

Katama Natchiar_v. Rajah of Shivagunga (7), 
Ganpatrao. v. Laxmi Bai (8), Subbammal v. Avudaiy- 
ammal (9), Gur Nanak Prashad v. Jai Narain Lal 
(10), Risal Singh v. Balwant Singh (11), Risal Singh v, 
Balwant Singh (12) and Vaithialinga Mudaliar v, 
Srirangath Anni (13), followed, . ~ 

Second appeal against a decree of the Ad- 
ditional District Judge, Amraoti, in Civil 
Appeal No. 168 of 1926, dated the 9th De- 
cember, 1927. soot. 

Mr. K. K. Gandhe, for the Appellant. 


_ Mr. M. B. Niyogi, for the Respondent, 


JUDGMENT.—The material facts of 
the case giving riseto this second appeal 
are not disputed, One Bapuji Kunbi 
owned sub-division No. 8 ofthe field S. No, 
666 situated in Mauza Mangruli, Taheil Morei, 
in the Amraoti District, On. 10th: May, 
1915, he executed a mortgage (vide Ex P-4 
ita copy) by conditional sale for Rs. 200 in- 
respect of the said land, in favour of 
deceased father of the de- 
fendants Nos. 1 and 2° Balya and Raja- 
ram. On the: same date’ he executed 
a Willin favour of the plaintiff's father 
Piraji his nephew. By the said Will he be- 
queathed the aforesaid land tothe latter, who 
was to be its owner after the deaths of the 
testator and his wife. Bapuji died in 
September, 1915, while Piraji died in 1919, 
In 1921, the, defendant No. 2 one of. 
the two sons and heirs of the mortgagee 
Krishnaji (who died in the year 1916) 
brought a suit upon the aforesaid mort- - 
gage against Bapuji's widow, Musammat . 
Bhiwari, obtained a foreclosure decree 
against her and took possession of the 
mortgaged property about 20th January, 
1922. The . plaintiff Mahadeo: son of -the 
degeased legatee Piraji was not impleaded 
esa defendant in the mortgage suit, He 


od 


~ 
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has now instituted the suit leading to this 
‘appeal. for redemption of the aforesaid 
mortgage. The Sub-Judge who tried this 
suit dismissed iton the strength of the 
finding that neither Piraji, nor the plaint- 
iff acquired any interest in the land in suit, 
by virtue of the Will, as Pirajidied before 
Musammat Bhiwari, and that Musammat 
Bhiwari fully represented the estate in the 
pee mortgage suit, On an appeal 
eing preferred by the plaintiff, the Addi- 
tional District Judge who heard it, con- 
firmed the decree of the Court of first in- 
stance, holding that Musammat Bhiwari 
fully represented the estate in the mort- 
gage suit, and that the plaintiff had 
absolutely no right to redeem the mort- 
gage, his interest in the property being 
similar to that of a reversionary heir under 
Hindu Law. ` 
The plaintiff has now preferred ‘this 
second appeal, and both the adverse findings 
recorded by the lower Appellate Oourt are 
assailed by him in this Oourt.. It is con- 
tended on the appellant's behalf, that the 
plaintiff, who claims in the present suit 
as the son of the legates under Bapuji's 
Will, and not as a reversionary heir under 
Hindu Law, has a vested interest in the 
property in suit,and that consequently 
-he is entitled to redeem the mortgage in 
question, as a person falling under cl. (a) 
orcl. (b) ofs. 91 of the Transfer of Pro- 
perty Act; while, on the other hand, it is 
. argued forthe respondents that the posi- 
tion of the plaintiff's father Piraji under 
the Will is not better than that of -a re- 
versionary heir under Hindu Law, that, 
as a person having a mere chance of 
succession, he cannot claim to possess 
the interest contemplated by either -of 
the two. cls. (a) and (b) of s. 91 of the 
_gforesaid Act, and that the plaintiff has 
consequently no right to redeem the pro- 
perty in question. On giving due con- 
sideration to the arguments addressed by 
the learned Oounsel of the contending 
parties, it seéms to- me that the interest 
claimed by the plaintiff on the strength of 
the Will standson a much higher footing 
than that of a reversiondry heir, that his 
case falls under either cl (a) or el. (b) of 
s.9lof the Transfer of Property Act, and that, 
therefore, he would be entitled to claim the 
right to redeem the property in suit, provid- 
ed his claim is not otherwise barred. It is an 
undisputed fact that the legatee Piraji sur- 
vived the testator Bapuji, It follows from 
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this fact that on Athe latter's death tha 
former got a vested interest in the property 
bequeathed to him and that such an interest 
was transmissible to his heirs.and assign- 
ees. It did not lack in certainty and 
cannot consequently be called a contin- 
gent or uncertain interest which may or 
may not have any legal operation. Look- 
ed at. from this standpoint, the lega- 
tee’s interest which the plaintiff inherit- 
ed from his father Piraji stands on a 
much higher footing than the uncertain - 
and contingent interest of a reversionary 
heir having a mere chance of succession, 
and which is in view of cl. (a),s. 6 of the 
Transfer of Property Act not a fit subject 
of legal transfer. The very fact of the- 
character of the former as a vested interest 
differentiates it from the latter. It has 
been aiirmed in Bilaso v, Munni Lal (1) 
that a legatee who hasto get the devised 
property after the deaths of the testator, 
and his wife, and who survives the testator 
has after the testator’s death a vested 
interest in the property. which is trans- 
missibls to his son. The same principle 
has been given effect to in Bhagabati Bar- 
manya.v. Kali Charan Singh (2) in which 
on the death of ‘the testator's mother 
and wife the property was to pass to 
his sister's sons. It was held that the 
sistér's sons who were living at the testa- 
tors death hada vested interest, though 
their possession and enjoyment of the proe 
perty was postponed till the deaths of the 
testator’s mother and widow. The cases of - 
Ram Chandar v. Kallu (3), Narayana Kutti 
Goundan v. Pechiammal. (4), Narayana- 
sami Naicker v. Periasamy Odayar (5) 
and Kendaswami Naicker v. Venkata Red- 
diar (6) relied. on by the respondent's 
learned Counsel do not help him in any 
way, as they are all cases of reversioners, 
On the other hand, there are some observa- 
tions in the judgments of Sundara Aiyar, J. 
in Narayana Kutti Gowndan v. Pechiammal 
(4) and of Ramesam, J.,in Narayanasami 


(1) 11 Ind. Cas. 516; 33 A. 558; 8 A. L. J. 577. 
(2) 10 Ind. Cas 641; 38 O. 468; 15 C. W. N 393:9 
. T. 411; 180. L, J. 434; 21 M. L. J 387: 8 A, 
ie Po L: R. 375; (1911) 2-M. W. N. 295; 


(P. O). - : 
0 A. 497; 5 A. L. J. 631; A, W. N. (1908) 225. 

(4) 15 Ind. Cas. 206; 36. M. 426; 11M. L. T. 174: 
C EE near 22 M. I. J. 364. : 

5) . Cas. 734; 44 M. 951; 14 L. W. 116; 
M. oa 465; 41 M. L. J. 163. : Oraa) 
1 . Cas. 577; A. I, R, 1925 Mad, 1219 at; 

1261, 23 LW. 238, Gee 
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Naicker v, Pemasamy Odayar (5) in support 
of the proposition that under certain cir- 
cumstances even a Yeversioner may be 
entitled to redeem, during the life-time 
of the widow. There is no condition in the 
Will in question, that Piraji would get the 
property in suit if he survived the testa- 
tor's widow. In the absence of such a 
condition he would-have a vested interest 
in the property immediately on the testa- 
tor's death and such interest being trans- 
- missible legally passed: to his son. and 
' heir, namely, the plaintiff. For the forego- 
ing reasons such an interest would entitle 

the plaintiff to claim the right of .redemp- 
_tion as a parson falling under either cl. (a) 
or cl, (b) ofs. 91 of the Transfer of Pro- 
perty Act. It is not necessary for the asser- 
tion of such aright that he should have 
a present right to possession and enjoyment. 
Even though the present -right to, posses- 
sion and enjoyment cannot be claimed by 
_ persons falling under cls. (e), (f) and 

(g) of s. 91, all of them have the right’ to 
institute a suit for redemption under the 
said section. It is quite plain, therefore, 
that possessing a present right to posses- 
sion and enjoyment is not essential for 
claiming a right of redemption. I am, 
therefore, unable to accept the reasoning 
adopted by the learned Judges who decided 
the case of Ram Chandar v. Kallu (3) for 
holding that a reversionary heir is not 
entitled during the lifetime of the widow 
to redeem a mortgage made by the hus- 
: band. 
owning a present right to possession the 
person falling under any ofthe seven clauses 
of a. 91 is entitled to institute a suit 
for redemption, and it has been already 
observed that the plaintif is a person 
falling under either cl, (a) or cl. (b) 
of the said section, and is as such entitled 
to redeem a mortgage made by the testator. 
Asan: abstract proposition of law, this con- 
clusion’ is quite’ correct, but it cannot for 
reasons to'be stated hereafter, be availed 


of by theappellant under the peculiar cir-. 


cumstances of the present case. © 

_ This brings me to the second question 
involved in this appeal. It is whether 
the interest possessed by the testator’s 
widow -is a mere life-estate or a Hindu 
widow's estate. If the former, the testator’s 
widow would not be able to represent the 
full. estate left by. her- husband, in an 
actionsbrought by the -mortgagee upon a 
mortgage executed by the testator, while; 
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if the latter, sha would represent the full 
estate in auch an action, and the decrea’ 
passed against her would bind the whole 
estate including the vested interest of the 
plaintiff. On a careful serutiny of the 
Will (vide Ex. P-3) I find that there are na’ 
words restricting or circumscribing the 
scope or extent ofthe interest, which the 
testator’s widow would ordinarily own 
under Hindu Law. 
The testator has mentioned himself and 
his wifein one and the same sentence 
as persons entitled to full enjoyment of - 
the property during their lifetime, In . 
the absence of any words or any expres- 
sien limiting the nature or extentof the 
interest ofthe testator’s wife, it would 
be presumed that Musammat Bhiwari had 
a Hindu widow's estate during her life- 
time in respect of the property left by 
herhusband. Now it .is an established 
proposition of law that in absence of fraud’ 
or collusion a decree on a claim binding 
on the inheritance—obtained against the 
widow in possession—is binding on all the 
succeeding heirs, and other persons entitled 
to possession of the property after the 
widow's death, vide; Katama Natchiar v. 
Rajah of Shivagunga (7) and Ganpatrao v. 
Laxmi Bai (8) and that in sucha suit the 
widow represents the full estate inclusive - 
of the interests of the said persons vide 
Subbammal v. Avudiyammal (9), Gur Nanak 
Prashad v. Jai Narain Lal (10), Risal Singh. 
Singh v. 
Balwant Singh (12) and Vaithialinga 
Mudaliar v. Srirangath Anni (13). I hold, 
therefore, that the testator's widow has a ` 
Hindu widow's estate during ther lifetime 
in respect of the property left by her 
husband, thatin the previous mortgage 
suit she fully represented the whole estate 
including the plaintiff's vested interest in 
the field in suit,and that in absence of any 
suggestion of fraud or collusion in respect 
of the decree passed in that suit, the fore- 


(7) 9M. I. A. 539; 2 W. R. P. 0.31; 1 Suth. P, O. J. _ 
520; 2 Sar. P. O. J, 25; 19 E. R. 843. : 

(8) 43 Ind. Cas. 64; 15 N. L, R. 24. 

(9) 30 M. 3. 

(10) 14 Ind. Oas. 814; 34 A. 385; 9 A. L. J. 375. . 

(11) 48 Ind. Cas 553; 40 A. 593; 28 O. L. J. 519; 24 
M. L. T. 361; 9 L. W. 52; 230. W.N. 326; (1919) M. 
W, N. 155; 36 M. L. J. 597; 21 Bom. L. R. 511; 451, 
A. 168 (P. O). 
(12) 30 Ind. Cas. 657; 37 A. 496; 13 A. L. J, 594. z 
E 92 Ind. Cas. 85; 48 M. 883 atp. 896; A.L R. 
1925 P. O. 249; L. R. 6 A, (P. ©.) 169; 49 M. L, J. 769; 
420. L. J. 563; 30 O. W.N. 313; 28 Bom. L R. 173; 
(1926) M. W. N. 11;32 I,A. 322 (P. O.). < 
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vlosure decree obtained therein, is binding 
on the plaintiff and this fact bars the plaint- 
ifs suit for redemption. eg oe 
‘The result is that “the appeal of. the 
plaintifffails, and is in consequence dis- 
missed with costs. ~- . 2 
Counsel's fee will be Rs. 30. a 

OERD - ' Appeal dismissed. 
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OUDE CHIEF COURT. 
Sgoonp Rest AppzaL No. 49 oF 1928, 
< September 18; 1928: 
`-  Present:—Mr. Justice Raza, ` 
Thakur BAM BAHADUR SINGH 
- — PLAINTIFF —APPELLANT ` 
f versus : - 
PIRTHI SING H—Daranpant—RegponvEnt. 
Oudh Rent Act (XXII of 1886), 8. 127, aub-ss. (1) and 
(2)—Appeal—Decision under sub-s. (1) of s. 127— 
Appeal to Civil Court—Decision under sub-s. (2) of 
8. 127—Appeal to Revenue Court. f i 
i An appeal ‘against a decree for ejectment passed 
under sub-s. (2) of s. 127 of the Oudh Rent Act lies 


to the Commissioner and the Board, whereas a decree 


for arrears of rent passed under sub-s. (1) of s. 197 
ig appeslable on the Oivil Side. | | Say 
Appeal against a decree of the District 
Judge, Gonda, dated the 24th April, 1928, 
- reversing the judgment and decree of the 
Assistant Oollector, First « Olass, Gonda, 
dated the 26th September 1927, - 
“Mr, Moti Lal Saksena, for the Appellant, 


Mr. Pirthi Singh, for Mr. Aditya Prasad, . 


for the Respondent. . - 
JUDGMENT. —This is an appeal from 
a decree of the learned District Judge, 


“Gonda, dated the 24th April, a setting .. 


< aside a decree of an Assistant Collector in 


that District, dated the 26th September . - - 


This appeal arises out of a suit brought by 
the plaintiff under ss, 108, sub-s, (2) and 127 
~ of the Oudh Rent Act. The learned Assistant 
Collector gave the plaintiff a-decree for 
Rs. 2-4-0 arrearsof rent for 1334 Fasli. He 
` algo passed a decree for the ejectment of the 
defendant from theland in dispute, The 
defendant appealed and his appeal was 
allowed by the learned District Judge.. The 


plaintiff has now come. to this: Oourt in , 


second appeal. | A 2 

The defendant is admittedly a co-sharer 
in the thok in which the land in suit is situ- 
ate. He is not a trespasser. . He. is not “a 
person taking or retaining possession of the 
and without being entitled to such posses- 
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` Act. 
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sion." In my opinion the learned District: 
Judge was perfectly right in holding’ that’ 

2/, Oudh Rent Act, cannot help the 
plainti# in this case. I agree with the learn- 


ed Judge that s, 127, Oudh Rent Act, is 
‘inapplicable to the case, `- no E 

‘The appellant contends that an appeal 
lies to'thé Commissioner of the Division and 
not tothe Civil Court against the decree 
for ejectment. The decree for ejectment 


- was passed by the learned Assistant Col- 


lector under sub-s. (2) of s. 127; Oudh Rent 
The memorandum of appeal shows > 
that the defendant had filed no appeal in 
the Oourt of the District J udge against the 
decree for the ejectment of the defendant 
from the land. He had filed the appeal 


, only against the decree passed by the first 


Oourt under sub-s. (1) of 5.127. It is not 
denied that . the appeal against the decree 
forjejectment passed under sub-s. (2) of s, 127 
lies - to the Commissioner and: ‘the: Board, 
whereas a decree for arrears of rent pass». 
ed under sub-s. (1) of s. 127 is appealable on 
the`Oivil side. As there was no appeal be- 
fore the learned District Judge against the. 
decree Zor ejectment, he did not and could 
not go into that question in disposing `of 
the appeal. So far asI see, he has allowed 
the appeal only .so far as the decree for. 


arrears of rent under sub-s. (1) of s.: 127 ig ` 


concerned. 


_ _ Hence I dismiss the appeal with costs. 


"4. H. .. Appeal dismissed, - 
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MADRAS HIGH COURT, 
APPRBAL Suit No. 455 or 19293. 
February 2, 1928. ; 
Present:—Justice Sir Kumarswami 
Sastriar, Kr., and Mr. Justice Reilly. 
RENGAN minor By GUARDIAN | 
-RAMASAMI AYYANGAR—Dzrenpant 
" No. 85—APPELLANT, O 


eats ` versus 3 ; 
_PALANTIYANDI AND ANOTAER—PLAINTIFFS 


; Nos - 2 AND 3—RESPONDENTS, ; 
Hindu Law—Widow —Agreement by reverstoner for 
consideration releasing all ‘claims to* property— Suit 


` for setting aside alienation on death of widow— 


Estoppel. -` ? 

It is now settled law that a reversioner would be 
preeluded from ‘exercising his right to avoid a 
widow's alienation either by an express ratification or 
ae -waich -treat it as valid or binding. [p. 254, - 
col, 1. E 7 j : 


n 


959. 
| Tt a rovordioner for consideration gives general 
fonsent to a widow to alienate and agrees that she 
might make any alienation that she pleases, it would 
estop him with respect to all alienations by her, 
The release in such a case is a release of all claims 


both present. and gs reversioner to the property. 
[ibid] , 


Tt is unnecessary that, in order to release the rights - 


which he may have tothe property, there should be 
an alienation or.an alienation in contemplation at the 
date of release. [p. 253, col. 1.] : 
Raghupathy v. Kannamma (1) and Ramgowda 
Annagowda Patil v. Bhausaheb (2), followed. 
Appeal againsta decree of the Court of 
the - First Additional Subordinate Judge, 
Madura, in O. S. No. 45 of 1920, 
_ Mr. P. R. Srinivasan, for the Appellant. 
Mr. K. S. Jayarama Iyer, for the Re- 
spondents, - . h 


JUDGMENT. A 
Kumaraswami Sastriar, J.—This 
appeal-arises out of a suit filed by the 
plaintiffs as the reversioners of one San- 
karalingam Pillai to set aside the alienations 
made by his widow. Sankaralingam Pillai 
died in 1872 leaving his widow Kanthi- 
mathi Ammal who died in 1911 and 
- daughter Thangammal who died in 1902. 
On Sankaralingam Pillais death, Kanthi- 
mathi Ammal succeeded to the properties 
- and she made the alienation now complain- 
ed of to the appellant's father, the 35th 
defendant in the suit, Two questicns were 


raised: (1) whether the plaintifs are the’ 
yeversioners' of Sankaralingam Pillai and 


(2)if so, whether the alienation in favour of 
the 35th defendantis binding, The Subor- 
dinate Judge was of opinion that the 
plaintiffs were the reversioners and that 
the alienation was not binding. It is con- 
tended for the appellant that the plaintiffs’ 
father who was the next presumptive re- 
versioner. received Rs, 600 and executed 
a deed of release Ex, IV in favour of 
Kanthimathi Ammal the widowand Than- 
gammal the daughter.who was then alive 
relinquishing all his rightsin the properties 
including the property now in dispute, The 
genuineness of Ex. IV isnot disputed, nor 
is it disputed that the plaintifis’ father 
received Rs, 600 as stated in that docu- 
ment. The circumstances that led to Ex. 
IV are set out in the document itself. There 
were certain properties, which were karnam 
„inam, in the,-possession of Sankaralingam 
Pillaiand on his death the karnam: inam 
properties were registered in the name of 
the daughter Thangammal. Objection was 
taken by the plaintiffs’ grandfather that he 
was entitled to the inam and that it should 
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be registered in his name and.the Revenua 
Authorities referred him to a regular suit, 
In the meantime he died, It is stated in 
the release-deed that thefather of the plaint- 
iffs-wanted to take steps to file a civil sult 
but that at the mediation of certain persong 
this release was executed; It appears from 
the terms of the release-deed that the widow 
was making alienations, creating encumbr- 
ances, mortgages and othis over it and was 
denying-the title of-the plaintiffs and their 
father, The deed of release purports to be 
an absolute release and the plaintiffs’ father 
binds himself and his: heirs and says that 
he has no right to or further claim on the 
property, The Tamil word “pinthodanhi" 
suggests any claim which he may be entitl- 
ed tomake on the death of the widow and 
The property now in ques- 
tion is item No.9 inthe document. Itis a 
tiled and thatched house situate in the- 
town-of Madura. It is expressly mentioned 
in- the: document that. the property was- 
purchased by Kanthimathi Ammal's hus- - 
band, Sankaralingam Pillai, and was in the 
possession of his widow. It is clear from 
this document and from Ex. A 2 that this 
house -could not have been and was not. 
attached to the inam. The properties 
attached to the inam are specifically set 
out and this item is not one of them. It is 
difficult to see how a house in Madura could 
ever have formed part of an inam. It is 
difficult to follow the contention of Mr, 
Jayarama Iyer that the parties were under 
a mistaken impression that the house was 8. 
part of the inam property.. The document 


‘distinctly negatives any such mistake be- 


Cause it specitically states that the house was 
purchased by Sankaralingam Pillai and 
that it was in the possession and enjoyment 
of the widow. It is argued that even if the 


‘only right that was released by this docu- 


ment was the reversionary right which the 
plaintiffs’ father had as the next: presump- 
tive reversioner on the death of the widow 
and the daughter, the agreement is invalid 
aswhat he agrees to release under that 
document is that he would claim no rights 
to the property as to which he had only a 


` spes successionis. Atthe date of the docu- 


ment item No. 1 was agreed to besold and 
it was agreed that’ out of the sale-proceeds 
he should get Rs. 600. The daughter died- 
in 1902 long before the widow and the pre- 
sent alienation was in 1907 after the 
death of the daughter. The first ques-. 
tien is whether this release refers only toa 


* 
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release of the rights which» the execut- 


ant had to the karnam- office 
landé attached to itor whether it also refers 


to the rights which he would have had to- 


the property on the death of the widow. 
The Subordinate Judge thinks that it relates 
only to the karnam office and, therefore, the 
decisions referred to by the appellant did 
not apply to the facts of the case. Having 
regard to the wording and the terms 
of the document and to the fact that 
the property was property which was 
not attached to the office, there can be 
little doubt that what he released was his 


claim both. present and as - reversioner. 


to the property. Hereleases all his rights, 
whatever they may be, reserving no kind 
of claim that may arise, He got considera- 
tion forit. It is unnecessary that, in order 
to release the rights which he. may haye to 
the property, there should be an alienation, 
or an alienation in contemplation, at the 
date of release. Raghupathy v. Kannamma 
(1) isan authority for-this proposition. It 
is open to a reversioner to agree not to 
raise any.claim which he may be entitled to 
make on the death of the widow in respect 
of the alienation made by 
he received consideration for the agree- 
ment, I think that the case falls within 
the principle of the decision’ of their Lord- 
ships of the Privy Oouncil in Ramgowda 
Annagowda Patil v. Bhausaheb (2). It was 
held in that case that, where a reversioner 
enters into an agreement with a-widow in 
- respect of properties and is alive at the date 
of the death of the widow, it is not open 
to him to question an alienation made by 
her. Inthe presentcaseI find it difficult 


to see how itis open to the plaintiffs to - 


question the alienation on the ground that 
there are any ‘facts which distinguish the 
case from the one reported as Ramgowda 
Annagowda Patilv. Bhausaheb (2). Their 
father who was alive for six years after the 
‘date of the death of the widow did not ques- 
tion the alienation.. He had received con- 
sideration; and if he hadsued, itis clear that 
he would have been estopped from disputing 
the alienation made, and his sons, therefore, 
who would not at the death of the widow be 


(1) 16 Ind, Cas, 710; 23 M, L. J, 363; 21M. L, T. 825; 
(1912) M. W. N. 1223. - 
(2) 105 Ind. Oas. 708;, 54 I A. 396; 53 M. L.J. 350; 


‘A, I. R. 1927 P. O. 227; 46 O.L. J. 267; 4 O.W.N,. 


876; 39 M. L, T. 250; (1927) M. W. N. 736; 29 Bom. L, 
R. 1380; 32 0. W. N, 88; 27 L. W, 140; 52 B. 1; 204, 
L J, 662 (P, O), 
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entitled tothe property cannot claim any ` 
right to-set aside the alienation. The only 

question in this case is whether Ex, IV 

reserves any reversionary right which the 

plaintifis’ father had at the date of Ex, IV. 

The Subordinate Judge has disposed of ' 
the case on that ground, and ds we differ 

from him and as there is no other question 

raised as regards the validity of the sale, 

we think that the decree of the Subordinate 

Judge will have to-be reversed as regards 

this item and the suit as regards the 35th 

defendant dismissed with costs: in this and 

the evita Court, ~. ‘ 

Reilly, J.—Mr. Jayarama Iyer ha a 
tended that the only right eich Nike 
plaintifie’ father Subbiah Pillai released 
under Ex. IV was his existing right, which 
he claimed at that time, to a half share in 
the karnam inam property. But I agree 
that, so far as item No. 9 is concerned—and 
that isthe only item with which we. are 
concernad in this appeal—Subbiah Pillai 
could nct have ‘been under any misappre- 
hension that he was dealing with any part 
of the karnam inam. Ifthat is so, then the 
only right which he could suppose himeelf 
to have had in item No, 9, was his rever- 
sionary right and, so far as Ex. IV deals 
with his right to that item, he must have 


. been intending to deal with his reversion= 


ary right. In Ex, IV he states that he has 
received Rs, 60 and then he goes on to’ 
say: “I have hereby. given an out-and-out 
release to the effect that neither myself nor 
my heirs shall have any right to or further 
claim on the property.” In Ex. IV he 
does not explicitly consent to any particular 
alienaticn, by Kanthimathi: Ammal or 
Thangammal,- in whose favour Ex, lV - l 
runs, though he does implicitly consent to 
the alienation of item No. 1 covered b 
this document, and it has been pointed Bat 
to us thet D. W. No. 5 gives ‘evidence that 
Ex. XX, an out-and-out sale of another item ` 
covered by the document, was. executed by 
Kanthimathi’ Ammal and- Thangammal 
of the very date of Ex.. IV and attested b 
Subbiah Pillai. But apart from that T. 
though there are no words in Ex. IV stating 
that Subbiah Pillai consents to Kanthimathi 
Ammal or Thangammal making an 
alienation’ by sale or gift or, exercising ab. 
solute rights in the property, I. do nog 
think that we can give -proper force to the 
expressions which he used in the document 
and which I have quoted unless we -undera 
ptand him to meen that he is thereby cone 


a 
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senting to their exercising full powers of 
saleand gift. In Ramagowda Annagowda Patil 
v. Bhausaheb (2) their Lordships of the Privy 
Oouncil have recently stated that it is set- 
tled law that a reversioner would be pre- 
cluded from exercising his right to avoid a 
widow's alienation either by an express 
ratification or by acts which treat it as valid 
or binding, In that case a reversioner, who 
had himself received part of the benefit of a 
widow’s transaction, was held to be estop- 
pedfrom questioning it when he survived 
her. On what principle can we say that a 
reversioner is estopped after the reversion 
falls in to him from questioning a par- 
ticular alienation of which he has received 
part of the benefit and to which he has 
consented and is not estopped when for 
consideration he has consented to future 
alienations in general being made by the 


widow? In Raghupathyv. Kannamma (1) , 
Mr, Justice Sundara Aiyar says: “It is, tomy 


mind, quite clear that if a reversioner for 
consideration gives general consent to a 
widow to alienate and says that she might 
make any alienation that she pleases, it 
would estop him with respect to any aliena- 
tion made by her.” With that I respecte 
fully agree, That being so, I agree that 
this appeal must be allowed with costs. 
VNV. Appeal allowed, 


~ RANGOON HIGH COURT. 
Oivit Revision Oaszs Nos. 245, 246 AND 247 
` OF 1927, 

j March 2, 1928, 
Present:—Mr. Justice Brown, 
ISMAIL HOOSAIN MAMŞSA—APPELLANT 
Versus 
K. PURBHUBHAL AND ANOTAER 

ee an 
i e—Insuficiency of stamp—Suit on 
se suse ole to reasonable rate of 
interest—Implied contract to pay interest. , 
Where money is lent and a promissory note is 
given therefor, the creditor is not debarred from 
suing~ for the money lent as on the original con- 


if the promissory note cannot be 
kekah pare F interest at the 


i i A reasonable 
‘ate stated in the promissory note. y 
rete of interest may, however, be awarded in such a 


case. h 
i v. Ma Ma Gale (1), referredto, — 
KoT of see lent and an implied 
romise to re-pay, a promise to pay interest at a 
reasonable rate can be inferred. . 
Mr. N. N. Sen, for the Appellant. | 
SUDGMENT.—The same point arises 
fox decision in this caseand in Civil Revi- 
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sion Oases Nos, 246 and 247 and they will 


. all be dealt with in this judgment. 


The three cases have been heard ex 
parte, 

The petitioner filed three suits in the 
Small Cause Court of Rangoon for payment 
of money lent with interest. In each case 
the money was lent on a promissory note 
but the promissory note was not suffi- 
ciently stamped aud was, therefore, not 
proved, the petitioner falling back 
upon the original consideration. The 
trial Judge heard each case ex parte 
and gave the petitioner a decree for 
the principal only refusing to allow in-- 
terest, 

The petitioner now claims that he should 
be allowed interest. itwas decided by the 
Full Banch of the late Chief Court in the 
case of Maung Kyiv. Ma Ma Gale (1) that 
where ' money is lent and at the same 
time a promissory note is given therefor, a 
creditor is not debarred from suing for 
the money lent ason theoriginal contract 
of loan, if the promissory note cannot 
be proved. Idonot see, however, that it 
follows from this that he ‘can claim for 
interest at the rate stated in the promissory 
note, The promise to-pay the specific rate 
of interest is clearly entered in the terms 
of the document aud cannot be implied 
from the fact of the loan having been made 
in the first instance. I do notsee, there- 
fore, that the petitioner -was entitled to 
claim interest at the rate stated in the 
promissory note, But I think it is open 


, to the plaintiff to ask for a reasonable rate 


of interest. From the acceptance of the 
money lent and the implied promise to 
re-pay, I think that the promise to 
pay interest at a reasonable rate can be 
inferred. . 5 

I alter the decree of the trial Judge in 
each case into a decree for the. principal 
sum claimed in each case together with 
interest thereon from date of loan up to 
date of the decree at one per cent. per men- 
sem and costs on that amounton ex parie 
scale, Further interest at 9 per cent. per 
annum is allowed on the total amount de- 
ereed for principal and interest from the 


. date of the decree to the date of realisa- 


tion. 
AUN. A. Decree altered, 


on" a Ind. Oas, 84; WI, B R, 54; 12 Bur, L, T, 137 
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MADRAS HIGH COURT. - 
O1vit APPRAL No. 353 oF 1925. 
October 4, 1927, 
Present:—Justice Sir Murray Coutts Trotter, 
Kr., Ohief Justice, and Mr. Justice 
Ramesam. 
> SURYADEVARA VENKATAKRISH- 
NAYYA AND oTRERS—PLAINTIFFS— 
ee 


VASIREDDI UDAMMA AND OTHERS— 
DEFENDANTS—R#SPONDENTS. 

Will—Construction—Provision to daughter 

nephew in view of intended illatom adoption—Death 


of daughter before marriage, effect of—Inierest taken’ 


by legatees—Tenancy-in-common. 
Where a Hindu, Kamma by caste, with “whom the 
-custom of illatom adoption prevailed’ executed a Will, 


directing that’ his sister's son should be kept as an ' 


illatom son-in-law, and, bequeathing his property to 
his daughter and his sister’s son, and the latter ‘died 
while the former was still a child: 

Held, (1) that the gift was, not conditional on the 
happening of the marriage;. [p. 256, col. 1.] 

2) thatthe daughter and nephew took as tenants- 
in-common under the Will each taking -an absolute 
estate; [p. 256, col, 2.] 

(3) that the heirs of the sister's kon were entitled 
to inherit to his share on his death. |ibid.] 

Per Ramesam, J.—The word ‘kartha’ as used in 
Wills and other documents’ in Tonen always means 
heirs or persons entitled. [p. 256, col. 1.] 

Appeal against a decree of the Court of 
the Additional Subordinate Judge; Bapatla, 
dated the 22nd December, 1925, in O. 8. 
No. 15 of 1923, (O. 8. No, 47 of 1923 on the 


file of the Subordinate Judge's Court of 


Bapatld.) 

Messrs. A. Sundaram Iyer and K, Kames- 
wara Rao, for the Appellants. 

Mr. Ch. Raghava Rao, for the Re- 


spondents, - 
s i JUDGMENT. - 

Coutts Trotter, C. J.—These - Will 
cases entail a certain amount of difficulty, 
They are drawn up inartistically and it may 
be thatin this very Will there are certain 
clauses which are not easily reconcilable 
with others. The main trouble, “no doubt, 
has arisen from the fact that this testator 
contemplated: that his daughter should 
marry his nephew. Subbayya in illatom., 
Unfortunately that project was thwarted by 
his death. But after expressing his wish 
that the illatom marriage should take place, 
he says that “to the said properties, and to 
my assets and liabilities, my daughter 
Subbamma and my sister's son Subbayya 
shall-be the karthas (heirs entitled) and 
they shall be discharging the debis from 
out of the income of the lands and be 
supporting my mother and wife ’™ It ig 
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really a matter of first impression and in 


and: 
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this particular | case, I not being very 
familia? with Telugu Wills—I have séen 


‘plenty of Tamil ones—do not derive much 
assistance from the other.terms ofthe Will, | 
“But construing them as best I can it seems 


to me impossible to accept. either of the © 
contentions upon which the respondent 
must reat his case. The first is that the gift 


“as given to Subbayya was conditional on his 


marryirg this girl. He was the only respon- 
sible male in the family, and might well 
have bean selected as an heir in any event, 
In fact he died when she was only a child. 

That is the main argument accepted by the 
learned Judge. Mr. Raghava Rao puts for- 
ward another argument that the gift must 
be construed as a joint tenancy passing by ` 
survivorship. I donot agree though, as I 
say, it is very much a matter of impression, 


‘I see rothing inthe authorities that can 


compel me to say that a gift like this is in 
law, apart from intention, a joint tenancy 
and, as my learned brother has observed i in 
the course of the argument, joint tenancy is 
almost unknown among Hindus except in 
the case of members of an undivided Hindu 
family. For these reasons I am of opinion, 
that the appeal should be allowed with costs- 
throughout, _ 

Ramesam, J.—I entirely agree.. The 


-Will we have to consider is Ex. A dated the 


7th of July, 1902, executed by one Vasireddi 
Venkatappiah. He is a Kamma by caste 
and itis well-known that in this caste the 
custom of illatom prevails.’ Sometimes 
among Kammas they even take sister's sons 
as members of a joint family with them - 
without a marriage. In this Willin cl. (2) 
the testator refers to the fact that he has a 
daughter aged3 and a sister who had two 
sons of whom the elder Subbiah was aged 
17, Then he says that his sister's son should 
be kept es illatom son-in-law and that his 
daughter Subbamma should be given in 
marriage to him. By saying that he should 
be kept as illatom son-in-law, what he 
apparently meant was. ‘that he should be. 
kept in tae house with a view to his marry 
ing his daughter when’ the proper time 
arrived, So, ‘illatom son-in-law’ means: 
intended son-in-law. Then later on in the 
Will we have gotthis sentence in the same 
paragraph:—“To thesaid properties and to. 
my assets and liabilities my daughter 
Subbamma and my sister's son Subbiah 
shall be the karthas (heirs entitled) and 
they shall be discharging the obi trom out 
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of the income of thelands and be supporting ` 


my mother and wife.” Mr. Raghava Rao, 
the learned Vakil for the respondent, argued 
that.the word ‘kartha’ here simply means 
manager and that they were constituted 
managers for the purpose of discharging the 
- debts and supporting the mother and wife. 
I am not able “to accept .this argument. 
‘Kartha’ as used in Wills and other legal 
documents in Telugu always means heirs, 
the persons entitled. In this sentence the 
- testator makes them the devisees of all the 


rest of his. property . except.in so far as- 


- disposed of by specific provisions in the Will. 
He then gives a schedule of his property. In 
para. 12 he gives acertain parcel of land 
which was given to his junior sister-in-law 
for her maintenance to ‘his daughter after 
the sister-in-law’s death. In para. 15 he 
provides that his uncle’s widow Parva- 
thamma shall have rights of alienation by 
gift, sale, etc., over the land given to her for 
her- maintenance. He also says that some 
house site should vest in his daughter. He 
also says that any propérty left by over- 
_ sight should also go to his daughter after 

his death, The moveables, that is, the cattle 

and vessels, should also go to his daughter. 
Apart from these specific- dispositions, the 
rest of, the property is governed. by the 
main dispositive clause in para. 2 and 
the property not specifically disposed 
of ‘goes to the sisters: con and the 
daughter. Itis true that the main motive 
in making this disposition is that he 
expected that his daughter would marry 
his nephew. He hoped that they would live 
long enough to marry and enjoy the pro- 
perty given to both. He took the risk of 
any one of them not living -up to the 
marriageable age. We can only construe 
the Will according tothe actual language 
used and we cannot make another Will by 
‘taking the events which he did not con- 
template and makingother provisions for 
them with reference to his supposed inten- 
tion, with reference to such other events. 

~ The next argument of Mr. Raghava Rao 


is that this disposition must be taken to be 


a grant to them as joint tenants and in 
support of his argument he relies on 
‘Narpat Singh v. Mahomed Ali Hossein Khan 
(1). That was a case from Oudh. There was 


no formal grantin that case. The grant is - 


supposed to be contained in a number of 


(1) 110, 1; 4'Sar, P, O. 1. 558; Rafique & Jackson's 
P, O, No, 82; 5 Ind, Dao, (x, e.) 757, ; 
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letters addressed by the Ohief Commis 
sicner. Thére was no argument on the 
question of joint tenancy. Anyhow Ido 
not think that case is of much value in the 
face of the later decision of the Privy 
Oouncil in Jageswar Narain Deo v. Ram- 
chandra Dutt (2) which has ever since been 
accepted astheleading authority in all India, 
In that case they overruled an earlier deci- 
sion in Vydinada v. Nagammal (3) where it 
was held that a gift to two persons, a male 


and a female, was a gift to them as joint 


tenants and observe that the principle of 
joint. tenancy appears to .be unknown to 
Hindu Law except in the case-of-a co-par- 
cenary between the members of an un- 
divided family. The case of daughter's sons 
as decided in Venkayyamma Garu vV, 
Venkataramanayyamma Bahadur Garu (4) 
is merely an.extension of -this category by 
judicial decision, And thé case of Hindu 
females, two widows-or two daughters, 
jointly succeeding -to-a husband or a father, 
is-not. really a co-parcenary under Hindu 
Law. Itis a peculiar case atanding by itself, ` 
though it resembles-joint family as regards 
survivorship, - - -- < 

The proper construction of this Willis thab 
Subbiah and Subbamma take as tenants-in- 
ċommon under the Will each taking an 
absolute estate. The plaintiffs being the heirs: 
of Subbiah are entitled to the decree they 
seek, The plaintiffs will also be entitled to 
subsequent profits from the dateof the plaint 
and the lower Court in passing the final 
decree will make an enquiry into’ such 
subsequent profits. “I agree -with my Lord 
that the appeal should be allowed with costs’ 
throughout. 4 
“WNL. 


` ALN. A. 
` (2) 23 O. 670; 23 I. A, 37; 7 Sar. P.O. J. 13; 6M, 
L. J. 75; 12 Ind, Dec. (N. B.) 445 (P. KA f 
- (3) 11 M. 258; 12 Ind, Jur. 455; 4 Ind. Dec, (N. 84), 


179, i 
“ (4) 25 M. 678; 291I. A. 156: 7 O: W.N, 1; 12 M.L 
J, 299; 4 Bom, L. R. 657; 8 Sar. P. O. J, 286 (P. O.). 


-Appeal allowed, | 





| LAHORE HIGH COURT. 
Civin Revision Pat:rion No. 666 or 1927, 
4 June 21, 1928. 
. Present:—Mr, Justice Tek Ohand. 
-Musammat AMIR BEGAM—Puaintirr— 
PETITIONER . 
versus © 
AMIR BAKHSH AND OTAERS—DEFANDANTE—= 
oye Py, ` RESPONDENTS, | ” 
“Provincial Small Cause Courts Act (IX of 1887); 


119 I. O. 1928 
Ech, II, Art, 88—Suit for” maintenance—Cognizance 
by Small Cause Court. ` 

All suite for maintenance whether based “On. on the 
personal law of the parties or on a contract, bond or 
decree are excepted from the cognizance of a Oourt 
of Small Causes. 

Bhagvantrao v. Ganpatrao (1), Saminatha Ayyan y. 
Mangalathammal (2), Munir-ud-din v. 
Bibi (3), Muhammad Hussain v. Nur Jehan (4), 


. Manika Naiker. v. Swarnathammal (5), Maung Po + 


Myang- v. Ma Pan “Myang (6) and ‘Abdul ` Khader 
Shariff Sahib v. Lala Bs (7), referred to. 
Petition, under s. 25 of Act IX of 1887, 


for revision of the order of the. Judge, ; 
Small Oause Court, Lahore, dated the Ist: 


September, 1927, 
Mr, - Qamar-ud-Din, for the Petitioner. 
Mr. A. R. Kapur, for the Respondents. 
JUDGMENT. —The parties 


plaintiff, and her sons, the defendants. On 


- the 10th of June, 1921, the latter executed an: 


agreement in her favour referring to @ pre- 
vious relinquishment by her of herrights in 
the estate of their father Ali Bakhsh and 
agreeing to pay her Rs. 9 per mensem as 
-maintenance, On the-1éth November, 1926, 
plaintiff Musammat Amir Begam, instituted 
asuit in the Court of the Subordinate Judge, 
- Fourth Class, for recovery of Rs. 330 which 
was due to her as maintenance from de- 
. fendants Nos, 1 and 2, on foot of the agree- 
ment aforesaid.. The learned J udge was, 
however, of opinion that. as the suit was 
based on a contract and maintenance was 
not claimed on the personal law of the 
_parties, it was cognizable by the Small 
Oause Oourt. He accordingly ordered-that 
the plaintiff should either amend hér plaint 
so as to incorporate in it the allegation 
that the defendants were liable to main- 


tain her under personal law or should present ` 


it in the Small Oause Court. The plaint 
was accordingly returned to the -plaintif 
on the 4th. February, 1927, 

Ten days later, she presented the plaint 
before the Judge, Small Cause Oourt, but 
the latter held that Art. 


bar to his taking cognizanee of it. The 
plaint was accordingly returned once more 
to the plaintiff for presentation in the “pro- 
per Oourt”, 

A petition for revision has been filed in 
this Oourt, and I have heard Gounsel on 


_ both sides. In my opinion the learned Sabors | 


dinate Judge, Fourth Olass, was in error 
in holding that the suit as instituted was 
exclusively cognizable by the Small Oause 
Gourt, Under Art, 38 of the Second Sehedula 


Af 


KADIYAM ‘patoau™ v. KAMARSU G VEÄRRAJÝ . 
$ of the Provincial Small Cause. Courts Act 


to this- 
litigation are Musammat Amir, Begam, the” 


38 of the 
Second Schedule to Act IX of 1887 was a . 
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a suit, ‘relating to maintenance cannot be 
heard’ ‘by that Oourt. It has been held in 
humerous cases decided by the various High 


- Courte after. .the amendment of.the- Act 
- in 1887,. that this article applies to all suits 


Samir-un-nissa . 


relating ‘to.maintenance whether- based on 


the personal law or ona contract,, bond or" 
decree: see, Bhagvantrao v. Ganpatrao De 


Saminatha Ayyar. v.: -Mangalathammal ‘(2 
Munir-ud-Din-v. Samir-un-nissa Bibi (3), 
Muhammad Hussain v. Nur Jehan (4), 
Manika Naiker v. P warmata nmal (5), Maung 
Po-Myang v. Ma Pan. Myang (6). and- Abdul 
Khader Shariff. Sahib v. Lala, Bi (1). -`~ 

The Judge of the Small Cause Court bas, 
therefore, come to a correct: ‘conclusion -in 
holding that the suit was ‘not within- his 
cognizance, The petition-for revision fails 
and -is- dismissed.” 

Now that the record of the case decided 
by the Subordinate J udgė, Fourth: Olass, ia 
also:.béfore: me- I think it necessary-to set 
aside his order dated the 4th of February, 
1927, as ‘having been based on an erroneous 
‘view of the law, and, in order to avoid 
further delay, direct that the plaint be re- 
presented in his Court, for disposal, in acs 
cordance. with law. 

Having regard to all the’ circlimetanced 
of the “case I leave the parties to- „bear 
a own’ costs throughout. - 

` Petition” dismissed, - 

A Ió B. 261; 8 Ind, Dec. (x, 8 R 

20 M. 29; 7 Ind, Dee. (N. 8.) 31 
3) 42 Ind, Cas.-903; 40 A. im 15 A-L. J, 857. 
4) 16 Ind: Cas, 13; 10A. J. 185.. 
- (5) 32 Ind. Oas. 547, 
(6). 38 Ind. Oas. 209; 9L, B, R. 51; 10 Bux, b, T, 


(1) 96.Ind, Cas. 900; 24 Ly W. 77; 51 M, L: J, 215: 
AIR 1926 Mad. 989, . | 15; 


MADRAS HIGH COURT. 
Sz00np OrvıL APPEAL No. 1410 or 1924, 
September 16, 1927, < 
. Present :—Mr. Justice Srinivasa Ayyangar 
end Mr. Justice Ananthakrishna Aiyar, 
.. KADIYAM RAYUDU AND oranges 
- '—Degrenpants Nos. 3,5 anp7 _ 
; . APPELLANTS 


KAMARSU VEERRAJU.AND OTHERS 
—PLAINTIFFS—-ROSPONDENTG, 


Landlord and tenantSudt for ojeotmenterN atics ig 
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quit, absence of, effect of—Specific Relief Act (I of 
1877), s. 27 (b)—Agreement to sell—Specific perform- 
ance against tenants in occupation of land and vendee 


from them in assertion of claim of ownership, per- 
missibility of. : 

It is incumbent on a landlord seeking to eject 
persons pn the ground that they were tenants to 
allege and prove not merely his title as landlord but 
also the determination of the tenancy in one Of other 
of the ways known to law. [p. 258, col. 2.] 

Under s, 27, Specific Relief Act, every person can 
be compelled specifically to perform the contract 
whose title to the property, such as it may be, ‘might 
be defeated by the election or will ef the person who 
has contracted to sell. [p, 259, col. 2.] 

In asuit to obtain specific performance òf a con- 
tract to sell, besides the contracting party certain 
persons were impleaded on the ground they were 
tenants in occupation of the property and also another 


person who was a transferee from them under a claim 
of ownership : 


. Held, (1) that the tenants having, by the sale, Te- 
pudiated their tenancy, there was a forfeiture of the 
tenancy which rendered them liable to be ejected 
without notice to quit; [p, 260, col, 1J 

(2) that the agreement for specific performance 
could be enforced against the said tenants by virtue 
RN a of 8. 27, Specific Relief Act. [p. 260, 
col, 2, 


Second appeal against a decree of the 
Court of the Subordinate Judge, Narasapur, 
in A. B. No. 7 of 1922 (A. S. No. 334 of 1921, 

‘Sub-Oourt, Hllore), preferred against that 
‘of the Court of the Principal District 
Munsif, Tanuku, in O. 8. No, 611 of 1916. 
"Messrs. A. Krishnaswami Aiyar and 
`K. Venkatarama Ruju, for the Appellants. 

Mr..K, Kameswara kao, for the Respond- 
ents. © ` Ie a 


| JUDGMENT, 

Srinivasa Ayyangar, J.—Some very 
interesting and difticult questions have been 
raised in the course of the discussion of 
this- second appeal. The suit from which 
“the second appeal has arisen was one, as 
first instituted, for specific performance of 
a contract to sell immoveable property 
made by defendants Nos. land 2. Defend- 
ants Nos. 3 to 6 were impleaded in the 
puit by the plaintiffs on the ground that 
they were tenants under defendants Nos, 
1 and 2 in occupation of the suit pro- 
perty. The 7th defendant was subsequent- 
ly madea party to the suit on the ground 
-that he claimed to bevhe transferee of the 
property from’ defendants Nos, 3 to 6. The 
prayers in the plaint included not merely 
one for specific performance of the contract 
py the execution of a proper deed ofcon- 
veyance by defendants Nos. 1 and 2, but 
also a prayerfor possession of the property 
against all the defendants. 

Mr, Alladi Krishnaswami Aiyar on behalf 
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ofthe appellants has raised two conten- 
tions béfore us. One argument of his was 
that the defendants Nos.3to 6 being ad- 
mitted in the plaint even at the time of 
the suit to be tenants of defendants Nos. 1 
and 2, in any case the plaintiffs assuming 
them to have acquired all the right, title 
and interest of the vendors in the proper- 
ty, that is, the landlords of the property, 
could still not maintain a suit for posses- 
sion against tenants without some allega- 
tion showing either that the tenancy has 
expired or has been duly determined by 
notice or forfeiture. It must be admitted 
that the plaint in this respect is clearly 
defective. There sre no allegations at all 
in the plaint showing how on the admis» 
sion that the defendants Nos. 3 to6 were 
tenants of defendants Nos.land 2 culti- 
vating the lands they were bound to deliver 
over possession of the property to thé 
plaintiffs. Though some kind of objection 
appears to have been taken to the main- 
tainability of the claim in the same suit 
against this set of defendants, itis clear 
that no question with regard to want of 
notice was taken in the written statements. 
But Mr. Alladi Krishnaswami Aiyar has 
drawn our attention to several cases in this 
“Court where it has been held that the 
question of want of notice may be taken 
on the part of the tenants for the first 
time even in second appeal. No doubt, 
there are two ways of looking at the 
matter. If the absence of any allegation 
with regard to notice to quit should be 
regarded as going to the cause of action, 
‘then, apart altogether from any allegations 
er defences made by the defendants, it 
must be stated that it is incumbent on 
the plaintiff-landlord seeking to eject per- 
-gons on the ground that they were tenants 


. to allege and prove not merely his title 


as landlord but also the determination of 
the tenancy inone or other of the ways 
known to law. Viewed in that aspect, un- 
doubtedly these decisions are clearly 
authority for-the position contended for 
by the learned Vakil for the appellante. 
There is also another way of looking at 
it. All that is stated in the plaint is 
that these persons are persons cultivating 
the land as ryois. In the written state- 
ment the question is not raised whether in 
the cireumetances andon the facts of the 
case they were atthe time of the institu- 
tion of the suit peraons whose tenancy 
hat to be determined by notice before they 


= 
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can beejected from their holding. How- 
ever, it seems to me that it is really un- 
necessary to discuss this question further 
because on a consideration which will be 
presently referred to it is clear that. the 
present appellants before the Court are 
persons as against whom the plaintiffs. 
would be entitled to such a decree for 
possession as has. been prayed for. 

The next contention that was put for- 
ward for the appellants was that these 
defendants-appellants were really strangers 
and that the cause of action, if any, against 
them could not be regarded as a determina- 
tion of any tenancy and that the suit is 
therefore, bad both on the ground of mis-. 
joinder of partiesand misjoinder of causes 
of action. The learned Vakilfor the re- 
spondents has-drawn our attention in this 


connection to the provisiens of s. 99, Oivil- 


Procedure Oode. That section is perfectly 


clear. and isto the effect that no Court 
of Appeal can reverse, vary or remand. 


the case on appeal. on account ef any mis- 
joinder of parties’ or causes of action or 


any error, defect or irregularity in any 


proceedings in the suit net affecting the 
merits of the case or: the jurisdiction of 


the Court. It has not been shown in this. 
case that the misjoinder of parties or 
causes of action such as they -may be has: 
affected either the merits of the case or 


could be regarded as having borne in any 
manner on the jurisdietion of the Court. 
But the contention of Mr. Alladi Krishna- 
swami Aiyar was also presented in another 
form, and that was this; The plaintiffs 
were really seeking in the case for enforce- 
ment specifically of the contract entered 
into by defendants Nos. 1 and 2. Undoubt- 
edly a plaintiff in such circumstances can 
makeas party tothe suit and also to the 
breach claimed by him not only the per- 
suns who have entered into the contract 
but all persons bound by the contract or 


who may be regarded as being bound to 
perform and carry out the contract entered 


into by defendants Nos. 1 and 2, such as 
even alienees of the property with notice 
of the subsisting contract. But when we 
come to lessees of property their estate as 
lessees isa subsisting independent estate 
carved out of the original estate and they 
can be ejected il at allonly by the person 
whe has become the landlord and after 
determining the tenancy or after showing 
that the tenancy has determined otherwise, 


This case s8 against defendants Nos, 8407. 
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is noton, in which the plaintiffs are. really. 
seeking to enforce the rights they had. 
under the contract of defendants Nos, 1. 


` and 2’ but they are virtually seeking to. 


enforce the rights of defendants Nos, 1 
and 2 themselves as landlords even*before- - 
the plaintiffs as prospective vendees under. 
the: contract clothe themselves with the: 
legal right as landlord by obtaining ‘con-: 
veyance. In this view undoubtedly the- 
question will be not really of any mise- 
Joinder of causes of action but the absence. 
of a cause of action in the plaintiffs, But: 
to this contention the learned Vakil for- 
the respondentshas drawn our atténtion 
to ths provisions of s.27 of the Specific- 
Relief Act. In that part ofthe Act which. 
deal with the personsagainst whom eon- 
tracts may. be specifically enforced, this 
section provides in cl. (c) “that specific per-- 
formance of a contract may be enforced. 
against any person claiming under a title: 
which, though prior to the contract and 
known to the plaintiff, might have been - 
displaced by the defendant.” In the illus- 
trations to that section are given two. 
cases. The first of those case is one ofa. 
tenant for life ofan estate with a power. 
to dispose.of the property and it is india. 
cated in -this illustration that when a. 
persoa, though a life-tenant having such. 
a- power of disposal, enters into a contract 
with another person to sell the property but. 
dies before -actually executing the con. 
veyance, the person who has obtained the 
contract might enforce specific performance _ 
even as against the person who would 
have zaken the property as a remainderman 
if there had been no exercise of --the 
power. To state the case in the terms’ 
of the section, it is cléar indication to the. 
effect that every person can be compelled 
specifically to perform the contract whose 
title to the property: such as it may he. 
might be defeated by the election or 
will of the person who has eontracted to 
sell. The otherillustration refers to joint 
tenanis of property and it is stated that 
though on the death of one of the joint 
tenanis the property would have survived 
to the.other still if oneof the tenants dur- 
ing his lifetime enters into a valid cons 
tract to sell and convey his interest the 
prospective purchaser can enferce specific 
performance of the contract as against the 
other joint tenant who would have taken 
the entire property Ki gurvivorahip others 
wise, The question then is whetherin thig. 


i 
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case defendants Nes, 3 to7 can be regarded 
as persons whose title might have been 
displaced by defendants Nos, 1 and 2 within 
the meaning of those words in s. 27 of the 
Specifig Relief Aet. What are then the 
` facts in this case. It has been proved that 


defendants Nos. 3to6 bécame tenants under ' 
_ x. H. This document was no doubt, denied’ 
- and challenged by these defendants, but 


_ the genuineness of that document has , been 


found. Ifso, it follows that such title as. 


defendants had could only be under Ex. H. 
~ Under Ex. H defendants Nos. 3 to6 had a 
lease only: for-one year and that one year 
had expired with the 30th June previous to 
the institution of the suit. They were, there- 
fore, merely inthe position of persons 
in possession of property even after the 
expiry -of the term fixed or possibly 
- merely tenants’ on sufferance. If it was 
their contention or case that at the time of 
the institution of the suit they had vested 
in them.any right to immoveable property 


which could not pessibly be displaced by- 


defendants Nos, 1 and 2, it. was open to them 
and it was incumbent ‘on them to have 
alleged those facts: That has not been 
done, There is not even in the written. 
statementor anywhere else even an allega- 
- tion of the tenancy under Ex. H they were 
- continuing to hold on as tenants from year 
to year or anything of the kind. There is 
one other aspect to which also reference 
may be made. Itis clear that defendants 
Nos. 3 to 6 could not have set up any sueh 


_ contentions as above referred to because 


their real position in the case was that 
they were themselves -entitled to the pro- 
perty. Olaiming such right they had real- 
ly purported to ‘convey the property tothe 
. 7th defendant end that undoubtedly 
constituted a renouncement by 
of their character as tenants. After 
this act of repudiation of tenancy a for- 
feiture would undoubtedly have ensued in 
law and it would have been open to defend- 
ants Nos. 1 and 2 thereon to have’ elected 
to eject the tenants and resume possession 
without aay notice or any formal determina- 
` tion of tenancy, If that was really the posi- 
tion of defendants Nos. 1 and 2 in the case 
then it follows that having regard to the 
terms of s. 27, defendants Nos. 1-and 2 were 
. really in the position of persons who'could 
have, ifthey had chosen, immediately dis- 
“placed such title as it may have been of 
defendants Nos. 3 to 6. Therefore, there is 


Ro resson to hold that the provision. of 


“KADIYAM RAYBDU V. RAMARSU VEERRAIT, 
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= 118 1, 0, 1928 
cl. (c) of s. 27.of the Specific Relief Act 
could not apply to the present case. It ` 


follows on my finding that the termsof that 


clause are applicable to the present case, 
and itfollows that the decree by the lower 
Appellate Oourt against these defendants 
could be regarded not as a decree passed 
at the instance of a contracting party against 
tenants of the property even before the 
contractee obtained a conveyance: but really 
under the provisions of s, 27 of the Specific 
Relief Act and regarding thé defendants as 
persons whose title might have been dis- 
placed by defendants Nos. land 2, In this 
view, the decree of the lower Appellate 


“Qourt is unobjectionable.. 


The second appeal fails and is dismissed 
with costs. ns 

Ananthakrishna Aiyar, J.—I 
would just add one word with reference to 
the contention raised by Mr. Alladi Krish- 
naswami Aiyar the learned Vakil for the 
appellants based on the decision in Abdulla 
Rawutan v, Pakkeri Mohomed Rawutan (1). 
The learned Vakil argued that the question 
of want of notice.to quit could asof right- 
be taken for the first time in second appeal. 
I think there isin the particular circum- 
stances of this case an answer why we should 
not give effect to the learned Vakil’s argu- 
ment. As has been mentioned in the judge 
ment of my learned brother, the lease expir- 
ed on the 30th ofJune,1916. The suit was ` 
instituted only on the 20th of September, 
1916. - The suit as originally instituted was’ 
against defendants Nos.1to6 Three to six of 
whom represent theold tenanis. The plea of 
these tenants was that they themselves were 
the owners of this land and that they had 
conveyed their absolute interest in the land 
by a document dated the 25th of June, 1916 
(Ex. Ilin the case)to the ‘th defendant, 
On the allegations of defendants Nos, 3 to 6, 
the 7th defendant was subsequently 
made a party defendant to the suit. Now 
it is, no doubt, true that a denial of title of 
the landlord made by a tenant for the first 
time in the Court of the suit would not be 
of any use to the plaintiff to maintain the 
suit unless the plaintifi had a cause of 
action at date of suit. But in this par- 
ticular case I note that the denial was really 
contained in Ex, II dated the 25th of June, 
1916, which is some months prior to the 
date of the suit, I also noticethat after the 
further denial of the landlord’s title wag 


a? 2M, 346; ð Ind, Jur. 160; 1 Ind, Dec, (y, s} 
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made by defendants Nos. 3 to6 in their 
written statement, the 7th defendant was 
made -a party to the suit. If thesuit 
should be treated as begun on the date on 
which the 7th defendant who is the per- 
gon now in possession was made a party 
it surely could not besaid to be asuit for 


which there was no cause of-action, Inany ` 


event, the utmost that has to be done to 
regularise proceedings in thiscase would be 
to allow the plaintiff to amend his plaint 
by stating that the defendant-tenants have 
forfeited their rights by denying the land- 
lord’s title prior to the date of. suit (under 
Ex. II dated the 25th of June, 1916, as 
admitted by them) and that the landlord 
would be entitled to recover possession, 
Tf the defendant had taken this pleain the 
first Court, it would have necessitated at 
the utmost, only a small amendment of the 


plaint since there was in fact denial of the ~ 


landlord’s title prior to the plaint. On the 
merits, having regard to the facis admitted 
and proved the plaintiff would be entitled 
toa decree for the execution of the sale-deed 
and also for possession of the land. I agree 


that the second appeal ‘shouldbe dismissed, 


with costs. 
v. N. V. 


x 


Appeal dismissed. f 


RANGOON HIGH COURT. 
Frets OrvIL Arprars Nos. 199 AND 
< 206 or 1926. 

_ September 2, 1927. 

` _ Present :—Mr. Justice Das and 
Lee Mr. Justice Baguley. 

N. N. OHETTYAR FIRM-—APPELLANT 

f YETSUS 
TAN MA PU AND orHars—ResPonDENTSs. 
TAN BA BU AND OTHERS— APPELLANTS 
wersus 

N. N. CHETTYAR F]RM—RzspPon DENT. 

Probate and Administration Act (V of 1881) 
Deceased governed by Succession Act—Letters granted 
under Probate and Administration Act—Administra- 
tor, powers of—Permission to sell, whether implies 
permission to mortgage. 

A person to whom Letters of Administration are 
issued under the Probate and Administration Act 
cannot, even if such Letters ought to have been 
issued under the Succession Act, exercise the powérs 
which an administrator under the Succession Act 
can exercise, unless and until the powers are extend- 

~ ed by the Letters being altered to Letters under the 
Succession Act. [p. 262, col. 1.] - o 
. Ma Yait y. Maung Chit Maung (2), distinguished, 
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. Perm/asion.to sell does not ipso facto give permis 
sion to‘mortgage. [p. 262, col. 2. 
Ram Dhon Dhor v. Sharf-ud-din (8), referred to. 


Fire; appeal against a judgment of the 
District Court, Bassein, in Civil Regular. 
No, 3 of 1925. i é ; 

Mr. N. N. Burjorjee, for the Appel- 
lants. 

Mr, Zeya, for the Respondents. 


. JUDGMENT. .. 
Baguley, J.—These two appeals 
arise out of a suit brought by the N.N. 
Ohettvar firm against six defendants on 4 
series of mortgages. . The lower Oourt gava 


- the plaintiffs a decree for the full amount 


claimed against the first, second and fifth 
defendants, but against the second, third 
and sixth only gave a decree for the amount 
admiited. i 

Thə claim was on a series of transactions. 

Tha property mortgaged was the pro- 
perty of one Ma Twe, who died in 1912. 
She left some sons and daughters. Tan 
„Po Shwe, the eldest of them, applied for 
Letters of Administration to her estate in 
‘the late Ohief Oourt of Lower Burma in 
1917. It was then stated that she left eight 
children, six of whom are the defendants in 
the present case; one has ‘died and one has 


. apparently disappeared from the proceed- 
- ings’ altogether. Letters of Administra- 
tion were issued to Tan Po Shwe and he- 


proceeded to deal with the estate. He 
‘applied to the Court: for permission to sell 
the immoveable property and permission 


"was granted. The estate of the deceased 


“was admittedly encumbered: and to pay off 
*the Gebts due he mortgaged the property 
now în question for Rs. 40,000 by register- 
ed mortgage-bond. The liability on this 
mortgage-bond is admitted. by. all-.the 
deferdants, but a considerable part of this 
debt bas been paid back. Afterwards a 
‘second mortgage over the same property for 
Rs. 15,000 was executed. The title-deeds 
of the property had been deposited with the 
plaintiff firm -and afterwards the first 
defezdant gave a letter of authority to the 
plaintiffs authorizing them to lend further 
suma of money on promissory notes to Tan 
Babu and his clerk, Tan Kya Lu, and it 
was agreed that the sums so advanced 
should ‘constitute afurther lien on the 
proparties already mortgaged. In this 
way considerable sums of money were 
advanced ‘and the plaint shows that the 


total debt. outstanding at the time of filing, . 


`of the suit was "Rs. 1,07,340-6-0, 


EZ || 
t 


bhs 
“Various defences are raised, and I will 
deal-with them inorder. - - 
-In the firat place it is argued that, as the 


Letters of. Administration were issued to 
‚Tan Po Shwe under the Probate and 


_ Administration Act and hé. ‘never. got 


7 


permission from the Court to mortgage 
the immoveable property -of the déceased, 
these mortgages are bad, except, of course, 
so far as they are admitted, Inreply to 
this, itis urged that the deceased, Ma 
Twe, although deseribed in the applica- 
tion for Letters of Administration as a 
-Chinese Buddhist, was, in fact, a Karen 
Obristian, and how she came to be 
described as a Ohinese Buddhist is not 
explained, It would seem that her hus- 
band was a Chinaman, but his religion 
is doubtful.. Be that as it may, however, 
‘there can be-no doubt that, had Ma Twe 
been ‘correctly described in the applica- 
tion for Letters of Administration, the 


-_, Letters would have issued underthe Sue- 


‘cession Act, and, in that.case, the mortgage 
by “the administrator would have been 


-.good. It is argued that, as the: Letters 
should have been. issued under the Succes- - 


‘sion. Act, the administrator had the powers 
‘to mortgage that he would have had, had 


' they been correctly issued, This argu- 


“ment, in my opinion, fails. 


The ` Letters 


‘must be taken to give the powers that 


they appear to give upon their face urtil 


E “they are revoked or altered. 


plicant and which, 


` M. L. T.126: 42M. L. 


No ease directly in point has been 


-quoted, but for the converse there is au- 


thority. [Vide Debendra Nath Dutt v. 
Administrator-General of Bengal (1).] In 
that .case Letters of Administration which 
were issued owing to the fraud of the ap- 
therefore, might be 
considered as bad from the start were 
nevertheless: held to be good until and 
unless they were revoked, In the same 
way, I hold that Letters issued under the 
Probate and Administration Act must be 
regarded ‘as being under that Aet and 


„giving only the powers that they could - 


give under that Act until and unless the 
powers under them are extended by the 


_ N. N, ONBTTYAR FIRM 9, TAN MA PU, 


É 


3 


Letters being altered to Letters under the _ 


Suecession Act. The case of Ma Yaitv. 
Maung Chit Maung (2) was quoted as 


(1) 35 0.955; 35 T. A. 109; 120. W. N. 802; 80. L. 


J. 94; 10 Bom. L. R. 648; 18 M. L. J, 367; 4 M. L. T. 21; | 


14 Bur. L. R. 197. 

(2) 66 Ind. Cas. 609; 49 O. 310: 11 L. B. R. 155; 30 
| J. 193; 4 Ù: P. L. R. (P. O.) 45; 
A.I R. 1922 P.O. 197; 48 I A. 553 (P. O). 
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being authority for beginning the adminis- 
tration nnder the Probate and Administra- 
tion Act and completing it under the Suc- 
cession Act. But in that case, no question 
of the powers of the administrator was 
gone. into, Originally, Letters of Adminis- 
tration were taken out under tke Probate 
and Administration Act, but the Privy 
Council decided that, as the deceased was 
a person whose estate had to devolve ac- 
cording to the rules laid down in the Suc- 
cession Act, the administrator would have 
to divide the property among the heirs in 
accordance with the rules of the Succes- 
sion Act. 


It is true that the administrator got 
permission to sell, but permission to sell” 
does not ipso facto give permission to 
mortgage. [Vide Ram Dhon Dhor v. Sharf- 
ud-din (3).] 


`~ Under the Letters of Administration is- 
sued, then, I must hold that Tan Po Shwe 
had not got power to bind the interests of 
the heirs. The case, however, cannot 
be disposed of so easily as this. 


[Note—The rest of His Lordship's judgment is not 
material-for’the purposes of this report.—-Ed.}. . 


Das, J.—I concur. 


À. N. A, Decree varied, 


(3) 34 Ind, Oas. 128; 9 Bur. L, T, 236. 


LAHORE SIGH COURT. 
- Bzoonp OivIL Appzat No. 2386 or 1927, 
March 22, 1928. : 
Present:—Mr, Justice Jai Lal, 
LADHA RAM—Puaintirr— 
: APPELLANT 
versus . 
RALLA RAM AND OTRERS—DEFENDANTS 
— RESPONDENTS. 
Cevil Procedure Code (Act Vof 


d i 1908), s. 9, Sch. II, 
paras, 14, 15, 16—Dispute as to. 


birt—Arbitration=a 
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Surisdiction af Civil Court to file award—Decree on 
award in respect of matter outside jurisdiction of Civil 
Court- Appeal. 

Though a Court cannot control the selection of an 
acharaj by the jajman, if it transpires that the jajman 


has chosen a particular achavaj to the exclusion. of’ 


another and will not give any decree which will 
affect such decision, yet, a3 between the acharajs 
themselves, in the absence of an express selection 


by the jaimans to whom it may be immaterial whe- 
ther the birt is received by one or by the other, 
there is no reason why the rights of the achara/s, 
inter se, under custom or agreement could not be 
adjudicated upon and enforced by the Civil Courts. [p. 


264. col 2.1 

Gokal Chand v. Mukhan 9 ingh (1), referred to. 

Tf a Court is not initially competent to entertain 
a suit in respect of a dispute which has been 
referred to arbitration, if cannot pass a decree on an 
award made as a result of such reference. [p. 263, col. 


3.] f 
The rule prohibiting an appeal against a deeree 
‘based on and in accordance with an award does not 
apply toa case where the objection is to the inher- 
ant jurisdiction of the Court to entertain the suit. 
[ibid.] 

Second appeal from an 
District Judge, Gujranwala, 
Lith May. 1927. 

- Diwan Mehr Chand, forthe Appellant. 

Dr. Nand Lal, for the Respondents. 


JUDGMENT.—The | anvellanut insti- 
tuted a suit against the defendants, his 
brother and first cousins, for a declaration. 
of his rights to realize the usual birt from 
the jaimans and an injunction against 
“tha defendants restraining them from in- 
terfering with such right. 
acharajs and it wasalleged by the plaintiff 
that the right to recover the birt in suit 
really belonged to one: Shankar Nath who 
had mortgaged it to the plaintiff but that 
the defendants were illegally interfering 
and were realising the birt themselves, 
The plea of the defendants was that the 
mortgage by Shankar Nath was not to the 
plaintiff in his individual canacity but as 
representative of tha joint Hindu family 
to which the plaintiff and the defendants 
were the members. On these respective 
allegations the parties went to trial. The 
dispute, however, was referred to arbitra- 
tion and the award of the arbitrator being 
in favour of the plaintiff, objections were 
“taken by the defendants to the validity 
thereof on the ground of alleged enmity- 
of arbitrator with the defendants and also 


order of the 
dated the 


on the ground that the dispute between 
the parties was not cognizable by the 
Givil Court. The trial Oourt repalled 


these objections aud decreed the suit. | The 
„District Judge, however, 02 appaal dis- 
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missed it on the ground that the right to: 
recover birt from the jajmans was not 
“property” as that term is defined in law 
and, therefors, the suit was not cognizable: 
by the Civil Courts. The plaintiff has 
presented this 6 second 
appeal 

The firat ground urged on behalf of the 
appellant is thatthe dispute having been 
referred to arbitrator and the award made 
on such reference by the arbitrator, the 
only ground which could be raised against 
the validity of the award was some illegal- 
ity apparent onthe face thereof or miscon- 
duc: on the part of the arbitrator. In reply. 
Counsel for the respondents cited Gokal 
Chand v. Mukhan Singh (1), in support of 
his contention that this ground has 
no orca. In that case aa application 
had been made to file an award and the 
first Court had ordered that same be filed, 
and had passed a decree thereon. On 
appsal, however, it was found that the 
award was notin existence at the date of 
the presentation of the application to file 
it. The application was, therefore, dis- 
missed. The facts of the reported casa 
are distinguishable fromthe present case 
still I am inclined to hold that if the Oourt 
ig not initially competent to entertain a 
suit in respectof the dispute which is the 


_ subject matter of the reference to arbitra- 


tior, it cannot passa decree on an award 
made as aresult of such reference by the 
parties whether before the suit was insti- 


_tuted or during its pendency. In the latter 


case the Court is incompetent to refer the 
master to arbitration. 


Another objection taken by the appel- 
lan-’s Counsel wasthat the decree of the 
triel Court being in accordance with the 
award no appeal lay with the District 
Judge. In my opinion, the rule prohibit- 
ing an appeal against a decree based on 
anc in accordance with an award does not 
apply to a case like the present where the 
objaction is to the inherent jurisdiction of 
the Court to entertain the suit, 


Gn the merits, however, the contention | 
of the appellantis that the suit was cog- . 
nizable by the Civil Oourts and that it : 
was in the first instance fought by the ; 
parties on that assumption. Itis,no doubt, . 
trus that the latest view of the Ohief Court 
of the Panjab is that a claim to realise birt 


(1) 3 Ind. ‘Cas. 537; 80 P.R. 1999; 136 P. W.R, 
1909. | 
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_ trom the jajmanais notproperty as that term 
“JB understood.-in legal parlance and, there- 
fore, that a suit-to establish such a right is 
not entertainable by the Civil Courts, Refer- 
ence in this connection may 
Gur Das v. Bhag (2). In that case it was 
held that the relationship between a 
jajman and an acharaj is purely of a 
voluntary nature and that a decree declar- 
ing the right of an acharaj to receive 
birt from a particular jajman to the ex- 
clusion of certain other acharajs and for 

. an injunction against the latter restrain- 
ing them from receiving such birt would 
‘practically amount to controlling thé right 

_ ofthe jajman, to select his own acharaj 

. ‘which the Oourt is not entitled to - do and, 

therefore, that a decree in sucha case 
would be practically valueless, the eva- 
sion of which would be the. easiest 
‘task, and consequently that no such decree 

- could be given by the Civil Court, but the 

| following remark made by the learned 
-Judge at page 342* of the report would 
-show that they considered that undercertain 

_ (Circumstances the plaintiff may be granted 

". ‘a decreei—~ ` ` a . 


“Apparently defendants. admitted that 
-B suit would lie for an injunction restrain- 
ing them from visiting the hotiges of 
jajmans during specified days of the month, 
t certainly would, if defendants had cove- 
nanted with plaintiffs not to visit 
| gajmans- during those days, but in the ab- 

` -Bence of any such agreement (and I believe 
| none such was pleaded) I consider that the 
` objections urged to the grant of 4 declara- 
-tory decree are equally fatal to the grant 
*_.of an injunction. Before an injunction 
~ -can be granted unders. 54 of the Specific 
. Relief Act, ‘the plaintiff's case must disclose 
a breach, whether actual or threatened, by 
the defendant of some present legal right 
vested in the plaintiff’. But plaintifishave 
no legal right to birt vested in them and, 
therefore, they cannot claim an injunction 

to pres a threatened breach of that 
right.” ; 4 t 
Now, it will be observed that the learned 
Judges hold that if there i an agreement 
oran arrangement between the acharajs 

to visit certain jajmans on certain specified 
days (which impliesa right to recover birt 


(2) 11 Ind. Cas, 231; 96 P. R. 1911; 143 P. W.R. 1911: 
216 P. L. R. 1911. E el, 4 


an a aan 


*Page of P; R, 1911, [Hd]: 





be made to. 
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from the latter), thatis to say; an agree- 
ment or arrangement that one family 
would receive birt from. a particular 
jajman and the rest from others, then an 
‘injunction may be granted to restrain the 
parties from breaking such an agree- 
ment or` arrangement.. Ordinarily an 
arrangement of the nature mentioned 
above between the acharajs is based 
on actual contrast or on custom and 
.I am unable to see- why a Court should 
not be able to enforce the right of one 
acharaj against the other when it is based 
-on custom.ifit can enforce it in the case 
of. an agreement, I quite agree thata 
Court cannot control the selection of an 
aeharaj by the jajman and if it transpires 
that the: jajman has chosen a -particular 
.acharaj to the ‘exelusion of another, the 
Court will not give any decree ` go as to 
affect such a selection; but as between the 
acharajs themselves, in the absence of an 
express -selection by the jajmans to whom 
it may be immaterial whether the birt is 
received by oneor by the other there is 
no reason why the rights of acharajs, 
inter se, could not be adjudicated upon and 
-enforced by the Civil Court. 


Some judgments of the Bombay High 
Courtand ofthe Judicial Commissioner 
of Sind were cited by the appellant's 
. Counsel. They have, however, no applica- 
tion to thepresent case, because in Bom- 
bay and Sind it has been held that the 
right of the hereditary priests to receive 
certain customary dues is enforcéable even 
. against the jajmans and cannot ordinarily 
. beannulled by the latter which view has 
never been followed in this Court and is . 
opposed to the recognised practice as it 
prevails here. - 


Now, in the present case there is no 

. question of a choice having been made by 
the jajman, and it appears that from this 
point of view it is immaterial whether the 
plaintiff receives the birt or the defendants. 
The person whois really entitled to itis 
Shanker Nath whose right it is not denied 
either by the plaintiff or the defendants 
and the contest between the parties is as 
to the character in which the plaintiff took 
mortgage from him. It, therefore, seems 
that by declariug the plaintiff's right and 
restraining the defendants -from interfer- 
ing therewith this Court will not in any 
way,control the choice of the jajman, but 
merely decide | the -dispute between the 
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parties. I consider that there can be no 
legal objection to the decree. prayed for 
by the plaintiff inthis case and, if neces- 


sary, a proviso can be incorporated therein . 


that it would notin any way affect the 
right ofthe jajman to choose his acharaj, 
though he not being a party to this litiga- 
tion would not under any circumstances 
be bound by the decision init. I held, 
therefore, that having regard to the nature 
of the present suit, the pleadings of the 
parties and the fact that they referred the 
dispute to arbitrator who decided in favour 
of the plaintiffs, there was no legal objec- 
tion tothe grant of the decree to the 
plaintiffin this case. f 

I accept this appeal and setting aside 
the decree of the District Judge, restore 
the decree of the trial Court. The respond- 


ents will pay the costs of the appellant 
throughout, is 


AON, A. Appeal accepted, 


b 


PATNA HIGH. COURT. 
Ourraok OIROBIT. 
APP#AL FROM APPELLATE ORDER ~ 
No..13 or 1927, 
February 3, 1928. 
Present :—Mr.- Justice Das and ` 
a Mr. Justice Ross. ` 
RICHHARAM AND OTHERI— APPELLANTS 


f Versus - 
PASUPATI BANERJI AND OTHERS 
— RESPONDENTS. EAI 
Execution `of- decree—Res judicata-—Notice under 
0. XXI, r. 22, Civil Procedure Code—Substituted 
. gervice—Order for further steps—Petition subsequently 
dismissed for default—Question of limitation, whether 
` yes judicata. < $ . 
Where notice under O. XXI, r. 22, Civil Procedure 
Code, : was issued -to a judgment-debtor for execution 
of a decree and after allowing substituted service 


of the same the Oourt ordered the decree-holder to ` 


. take further steps -as the judgment-debtor did not 
appear and raise any objection, but the decree-holder 
did not take any further steps -and the execution 
petition was dismissed for default : i 
Held, in asubsequent application for. execution, 
that the judgment-debtor was not barred .by res 
judicata from pleading that the prior petition on 

- which notice was issued was itself barred by limitg- 
tion, - 2: i 
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Khosal Candra Roy v. Ukiladdi (2), followed. F 
Munguli Pershad Dichit v, Grija Kant Lahiri (1) 


. and Jago Mahton v. Khirodhar Ram -(3), distingu- 


ishéd, 

Appeal ‘from a decision~of the District 
‘Judge, Outtack, dated the 9th of July, 
1927, confirming that of the Munsif, Second 


Court of Outtack, dated the-10th of Janu- 
ary, 1927, - 


Mr. B.N. Dutta, for the Appellants, 


Messrs. S. C. Chatterji and 9; °C.’ Bose,- 


for the Respondents, 
| JUDGMENT. 


Ross, J.—This is an appeal against an — 


order by the learned District Jud 
Cuttack affirming the order of the Meenas 
dismissing an application under s, 47 of the 
Code of Civil Procedure. It appears that 
there wasa mortgage-decree passed on the 
a of August, Th and that the first 
petition in execution was filed o 

of March, 1925. ee a 
directing the issue of notices under O. XXT 
T, 22, required that special mention of the 
question of limitationshould be made. The 
service was defective and substituted 
service was allowed and the decree-holders. 
were ordered to-take further steps but 
they did not do so, 
dismissed. There was a later execution 


and the property was sold. After thesale É 


the judgment-debtor made this applica- 
tion nage 8. 2, Anging that the pee 
tion was barre y time. It was held 

both the Oourts below th peed 
tion was not takenin the first execution 
case, it was res judicata on the principle of 
Mungul Pershad Dichit v. Grija Kant Lahiri 


. 


In my opinion the decision of the Courts 
below is wrong. The learned Advocate for 
the appellant has referred to the decision in 
Khosal Chandra Roy v. Ukiladdi (2), where 
the facts were exactly similar to the facts of. 
the present case and their Lordships 
observed that “nothing was done beyond 
the issue of notices under. s. 248 (O, XXI, 
r. 22) ofthe Oode of Oivil Procedure requir- . 
ing the judgment-debtors to show cause 
why the decree should not be executed 
against them. After service of notices the 
execution proceedings were dismissed for 
default of the decree-holders. There was 


1) 8 O: 51; 11 O. L. R. 113; 8 L A. 123: 4 Bar. P. 
7,9. 4 Ind’ Dee. s) 32 (P OY SEa 
(2) 3 Ind: Cas. 47; 14 O. W. N. 114, 


The learned Munsif in . 


and the execution was - 


at as this objec. - 
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no adjudication by thet Oourt directly or 
indirectly .that the deeree-holders were 
entitled to proceed with execution.” On 
behalf of the respondents itis sought to 
‘distinguish this decision from the present 


case on the ground that on the 28th of April, 


1925, the learned Munsif passed the order 
“To 29th April, 1925, for steps by’ D. H. R." 
and the learned Advocate contends that 
this amounts to an adjudication and that 
the execution was not barred by time. In 
my opinion, no such conclusion can be 
drawn and to draw such aconclusion would 
be to open the door to fraud, because in 
‘this case the decree-holders took no steps at 

‘all. It would be essy-for the decree-holders 

‘to obtain a fictitious. service and drop the 
proceedings and then, in a later proceed- 

ing, to urge that the matter was res judicata. 
The case-in this Court upon which reliance 

-is plaeed on behalf of the respondents is a. 

totally different case: Jago Mahton v. 
Khirodhar Ram (8). There the judgment- 
debtor had appeared and had filed an 
objection contending that the execution 
was barred bp limitation and, on the date 

fixed for the hearing of this- objection, he 

‘failed to appear and so the matter went by 
default. That obviously was res judicata 
‘but here nothing was done at all except to 

order the issue of notice under O. XXI, r. 23, 

and the Calcutta decision to which I have 

-referred is a clear authority that that is net 

enough. In my opinion the judgment- 
debtor was entitled to raise the question of 

-limitation and to have it decided. ` 

I would, therefore, allow the appeal, set 

_aside the judgmentsof the Courts below and 

‘remand the. case to the Oourt of. first 
instance to decide the objection according 

to: law. Costs will abide the result. 

. Das, J.—I agree. . ai 

Be Neha Appeal allowed: 

_ (8) 74 Ind. Oas. 130; 2 Pat. 759; A. I. R. 1924 Pat. 

122; 2 Pat. L. R. 163. 
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OUDH CHIEF COURT. 
_ Spoonp Orv ApPPBAL No, 53 oF 1928, 
July 18, 1928. 

Present :—Mr. Justice Srivastava. 
DEO DATT ano ANOTHES— DEFANDANTS— , 
` i APPELLANTS 

versus | : 

RAJ BALI AND OTHERS —PLAINTIFFS— |. 
RESPONDENTS. : 

ssesston— Title, 


Hindu Law—-Widow—Nature of pos: i 
Maturing into absolute ownership—Widow entering, 
into possession of share of her husband and his 
brothere—Previous litigation between widow and 
reversioners—Parties proceeding on footing that widow 
avas in possession as Hindu widow—Widow not 
subsequently asserting her claim to absolute ownership 
but making transfers—Character of widow's pos- 
session, whether altered—Civil Procedure Code (Act 
V of 1908), s 11, Expl. IV, scope of—Civil Proce- 
dure- Code (Act V of 1908), O. II, T., 2, application 
of—Condition precedent—Cause of action in previous 
suit consisting of alleged. wnehastity of widow—Cause 
of action in subsequent suit consisting of death of 
widow—Subsequent suit, whether barred. -> 

Tt cannot be laid down as arule that in no case 
can the possession of a Hindu female without title 
mature into absolute ownership. The determination 
of the question must be based upon the circumstances 
of each case. [p. 269, cols. 1 & 2.) f h 

Where a widow first of all entered into possession 
of a one-third share of the property belonging to 
her husband as a Hindu widow and subsequently 
she augmented that share by acauiring possession 
ever the shares of her husband's brothers, she 
making no distinction between the possession over 
the share of her husband and her possession over 
the rest of the property, and in a previous litigation. 
between -the reversioners and the widow both parties 
proceeded on the footing that the widow was in posses- 
sion of the entire property in suit as a Hindu 
widow, and there was no evidence that subsequent 
to that litigation the widow at any time to the 
knowledge of the reversioners’ made any assertion 
claiming to hold the property as an absolute owner : 

Held, that the widow shouldbe held to have been 
in possession only as a life-estate-holder and the 
fact that she made certain transfers would not 
change the character of her possession. [p. 269, col. 
2 


, explained. T 

IV of eg on a 
A i ; atter which might and. 
cedure Code, is that.any m which might and 
or 


he same groun 
lar matter ‘should 


have been made a groun 

depend upon the particul 

col. 1.] : ues ee 

One of the conditions precedent to the application 

of O. TT. r. 2, Civil Procedure Code, is that the 

- cause of action in the two suits must be the 

esame, A ‘previous suit by a reversioner for 

possession based on the alleged unchastity. ofia 
-widow ragulting in a, forfeiture of her rights, 
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, hot bar a subsequent suit for possessiqn on the death 
of the widow. [p. 268, col. 1 


Second appeal against a decree of the 
Additional Subordinate Judge, Gonda, 
dated the 9th January, 1928, reversing that 
of the Munsif, Tarabganj, District Gonda, 
dated the 16th September, 1927. 

_ Mr. L. S. Misra, for the Appellants, 
Mr. Radha Krishna, for the Respondents. 


- JUDGMENT.—There were: three bro- 
thers, Zamin Singh, Bachchu Singh and 
Asman Singh. They died in the order in 
` which I have given the namesabove. On 
the death of Zamin Singh his widow, Mus- 
ammat Jagrani, succeeded him and came 
in possession of his share of the property. 
Similarly Bachchu Singh on his death was 
succeeded by his widow, Musammat Bhag- 
wandei. On tha death of Musammat 
Bhagwandei, however, the property held by 
her cameinto the possession of Musammat 
Jagrani, On the death of Asman Singh 
-Musammat Jagrani also got possession of 
-Asman Singh's share ofthe property. Thus 
-eventually Musammat, Jagrani obtained 
-possession of the entire property belong- 
-ing to the three brothers who, it may be 
‘mentioned, were all issueless. 
- In 1889 Fateh Singh, the grandfather of 
the plaintiff No, 1, brought asuit against 
-Musammat Jagrani, to which reference will 
be made in greater detail hereafter, for 
-pessession of the property held by her on 
the ground that ske had turned unchaste 
and hed given birth to a child and had, 
therefore, forfeited her rights in the pro- 
- perty. The suit was dismissed. Musammat 
Jagrani continued in possession of the 
_- property till her death, which occurred in 
February, 1927, The plaintiffs who are 
‘admittedly the next reversioners of Zamin 
Singh. and his brothers, brought the pre- 
- sent suit for possession alleging that the 
“defendants Nos. 1 and 2 were in wrongful 
- possession of it since Musammat Jagrani’s 
death. The defence raised on behalf of the 
defendants was that Musammat Jagrani had 
acquired an absolute title to the property 


- by adverse possession extending to a period - 


~ of over 12-years. The defendant No. 1 
- claimed to be an assignee of certain mort- 
gago rights under mortgages. executed by 
Musammat Jagrani. The defendant No. 2, 
who is the bastard son of Musammat Jag- 
rani, claims title under a deed of gift 
alleged to have been executed in his favour 
- by his mother Musa mmat Jagrani. The 
‘-defendants also set up the bar of res judi- 
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cata on the basis of the judgment passed ` 


in thesuit brought by Fateh Singh referred 
to above. They also pleaded that the present 
suit was barred by O. II, r.-2, of the 
Code oz Civil Procedure, by reason of the 
same litigation. j 


The learned Munsif held that Musammat 


Jagrani had become the absolute owner by 


adverse possession and that thesuit was algo 
barred by the rule of res judicata and 
O. II, r. 2, of the Oivil Procedure Qode. In 
result he dismissed the suit. The plaintiffs 
appealed to the Additional Subordinate 
Judge of Gonda? who disagreed with’ the 
findings of the trial Court and decreed the 
suit inits entirety. The defendants some 
here ir second appeal and their learned 
Counsel has impugned praetically all the 
findings arrived at by the lower Appellate 
Court. I will take up the points urged on 
behalf of the appellants in their logical 
‘order. - . 

The first contention is that the three bro- 
thers Zamin Singh, Bachchu Singh and 
Asman Singh died as members of a 
joint Hindu family and reliance has been 
placed upon an alleged admission to that 
effect made by Fateh Singh in the suit 
which was brought by him in 1889. I have 


-carefully examined the passage in- the 


judgment (Ex. A-4) relied upon as evidence 


-of the allegedadmission. The passage runs 


thus :—“But Asman Singh having died 10 
years ago and Musammat Bhagwandei last 
year, their estate also vested in defendant 
(the widow of Zamin Singh) who used to 
live conjointly with them.” This passage 
enly shows that Musammat Jagrani was 
living sonjointly with Asman Singh and 
Musammat Bhagwandei, the widow. of 
Bachehu Singh. Icannot regard this as a 
atatement about the status of the three bro- 
thers having been joint. In any case, the 
matter is concluded by the clear finding of 
the lower Appellate Court to the effect that 
the three brothers were separate, This 
finding is based upon oral evidence dis- 
cussed by it and upon entriesin Ex, A-8, a 
copy of the khatauni prepared atthe old 
Settlement. The finding being one of fact 
and being supported by evidence cannot be 
challenged in second appeal. 


The next point argued on behalf of the 
appellants was regarding the effeet of the 
judgment (Ex. A-4). The defendants- 
appellants rely upon this judgment as giv- 
ing rise to the bar of res judicata in their 
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favour, As I have said before, the suit was 

by areversioner for possession of the pro- 
~ perty on the ground of forfeiture because the 
widow had turned unchaste. It was con- 
tended that the plaintiff in -that suit 
should have made the fact of Musammat 
Jagrani being in possession without any 
title a ground of attack and as he did not 
do so Explanation IV of s. 11 ofthe Oode of 
Civil Procedure bars the suit. The simple 
answer to this contention is that the only 
effect of Explanation IV of s. 11 is that any 
matter which might and ought to have been 
made a ground of attack in the former suit 
‘shall be. deemed to have been a matter 
directly and substantially in issue in such 
suit. -In other words, the plaintiff if he did 
not adopt a ground of attack which he 
ought to have adopted he would be debar- 
red from raising the same ground of attaek 
again. If the plaintiffs in thetpresent case 
were to contend that Musammat Jagrani’s 
possession was that -of-a trespasser with- 
out any title, Explanation IV.of s: 1h can 
debar him from taking such a position; but 


I fail- to see how Explanation;:1V can be: 


. galled in aid to prevent the plaintifis from 
contending that Musammat Jagrani was 
-holding a limited interest of a Hindu widow 
which is identically thesame position as the 
one which had been taken up by Fateh Singh 
“in the previous suit, J must, therefore, 

reject this contention, ; 


It has also been contended that O, II, r. 2, 
of. the Code of Civil Procedure bars the 
claim. This contention overlooks the fact 
. that oneof the conditions precedent to the 
application of that rule -is that the cause of 
_action in the two suits must be the same, 
It is quite clear that this condition is not 
_ ‘satisfied in the-present case. The cause of 
action in the previous suit consisted of the 
alleged unchastity of Musammat Jagrani 
resulting in a forfeiture of her rights, 
whereas the cause of action in the present 
suit consists of ‘the death of Musammat 
‘Jagrani-which has given rise to- the rights 
- of the- reversioners to get possession. 


‘Lastly, there remains the question as 
regards the nature of Musammat J agrani’s 
possession in respect of the property in suit. 
It having been found that the three brothers 


were separate it follows that her- possession 


to: the extent_of the share: of her husband 
-Zamin Singh was clearly that of a Hindu 
widow and there can be no question 
-regarding the right of the: plaintiffs as 
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reversioners, to succeed to that property 
on her death. The question, therefore, 
remains regarding the properties of Bach- 
chu ‘Singh and Asman Singh. The conten- 
tion of the plaintiffs-respondents which 
has been accepted by the lower Appellate 


_ Court, is that though her possession was 


without title yet she prescribed only for the 
limited interest of a Hindu widow and her 
possession. was never adverse to the title of 
the reversionera. This point has been 


_urged before me ontwo grounds. The first 


argument is that the matter is concluded 


_by the litigation of 1889 and that the judg- 


ment (Ex. A-4) operates res judicata on this 
point in favour of the plaintiffs. It is, no 
doubt, true that Fateh Singh, plaintiff in 
that case, brought the suit alleging that 
Musammat Jagrani- was in possession 
of the entire property as a Hindu widow. 
The learned Counsel for the- plaintiffs con- 
tends that it was possible for Musammait 
Jagrani to defeat the claim of Fateh Singh 
by raising the plea that she was not in 
possession of the shares of Bachchu Singh 
and Asman Singh as a Hindu widow but 
that her possession was without any title 
as a mere trespasser. Asshe did not doso 


.the plaintiffs would wish to attract the 


application of Explanation IV to s. 11 of the 
Code of Civil Procedure in their favour. I 
-am prepared to concede that this is a matter 
which might have been madea ground of 
-defence by Musammat Jagrani, . But whea- 
ther she - ought to have made that defence 
does not admit ofan equally easy answer. 
Whether a particular matter should have 


“been made a ground of defence or attack 


must depend upon the particular facts of 
each case. In this case it appears from the 
judgment (Ex. A-4) that at the time of that 
litigation 12 years had not elapsed from the 
death of the last surviving brother, Asman 
Singh. The result, therefore, of Musammat 
Jagrani's taking up the position that she was 
holding without title would have been to 
cut the whole ground from under her feet 
and shecould not possibly resist a claim for 
possession by the plaintiff based on the 
ground of his being the legal heir to Bach- 
chu Singh and Asman Singh. Iam, there- 


. fore, unable to hold that in the circum- 


stances of the case this was a matter which 
should have been made a ground of defence 
by Musammat Jagrani. - ~ 

_. The next argument urged on behalf of 
fhe respondents was based upon the decision 
of their Lordships of the -Privy Council in 


o 
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the case of Lajwanti v. Safa.Chand (1). 
It was contended on the authority of 
this decision that the possession of 
Musammat Jagrani though without title 
must be considered to have been that 
of a Hindu widow and to enure for 
the benefit of the reversioners of her 
husband. I cannot see my way to agree 
with the learned Counsel for the respondents 
in treating this decision as an authority 
for the broad proposition that in every case 
whenever a Hindu widow is found in pos- 
session of property without title her pos- 
session must be regardedas that of a widow's 
estate. Every detision must be réad in the 
light of the particular facts on which it is 
based: The crucial fact in the case before 
their Lordships of the Judicial Committee 
was that onthe death of Jawahar Mal 
his widows entered into possession of the 
property as Hindu. widows. They were 
the legal heirs at the time of Jawahar Mal’s 
death, No doubt, a posthumous son was 
subsequently born but at the time of his 
death he had no children. The posthumous 
son also died after two months. There was 
nothing to show that the widows had at any 
time afterwards asserted any absolute title 
to the property and under those circum- 
stances their Lordships came to the conclu- 
sion that the title acquired by adverse pos- 
. session was only that of the limited interest 
of a Hindu widow. Oases are not wanting in 
which their Lordships of the Judicial Com- 
mittee have in the case of Hindi females 
held that they had acquired absolute owner- 
ship by adverse possession. See, for instance, 
the eases of Sham Koer v. Dah Koer (2), and 
Lachhan Kunwar v. Manorath: Ram (3). I 
cannot, therefore, in the absence of a very 
- clear pronouncement to that effect, -accept 
the argument that their Lordships in decid- 
ing Lajwanir's case (1) intended to override 
their previous decisions and to lay down a 
new rule to the effect that in no case can 
the possession of a Hindu female without 
title mature into absolute ownership. I, 
therefore, hold that the determination of the 


(1) 80 Ind. Cas. 788; 511. A. 171; 22 A. L. J. 304; 
A.I. R.1924 P.O. 121; 5 Lah. 192; (1924) M. W.N. 
442; 20 L. W. 10; 2 Pat. L. R. 245; 28 O. W. N. 960; 
26 Bom, L. R. 1117; 47 M. L. J. 935; 6 P. L. T.1; L. R, 
BA, P. O.) 94 (P. 0). 

(2) 29 I. A. 132; 29 O. 664; 60, W. N. 657; 4 Bom; L, 
R. 547; 8 Sar. P. O. J. 280 (P. O.). 

A A 22 O. 445;. 22 I. A. 25; 6 Sar. P, O. J, 523; 5M. L. 

J, |; Rafique & Jackson's P, O, No. 136; 11 Ind, Des, 
(N ae) 297 (Pe. Q), a o as 
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question must be based .upon the circum- 
stances. of each case. Let us, therefore, see 
whéther the circumstances in the present 
case make out the defendants’ contention 
that the possession of UMusammat Jagrani in 
respect of the shares of her husband’s bro- 
thers was that of an absolute owner. 

She first of all entered into possession of 
a one-third share of the property belonging 
to her hasband as a Hindu widow. Subse- 
quently she augmented that share by acquir- 
ing possassion over the shares -of Bachchuw . 
Singh and Asman Singh. So far as we 
know sh3 made no distinction between her. 
possession over the share of her husband 
and her possession over the rest of the pro- 
porty. Fateh Singh in the suit he brought 
against her in 1889 clearly alleged-that she 
was in possession of only a widow’s estate in 
respect of the entire property. She ac- 
quiesced in this assertion of Fateh Singh 
and never questioned it. I am in entire 
agreement with the lower Appellate Oourt 
in its reading of-the judgment (Ex. A-4); 
That judgment clearly shows that both 
parties proceeded on the footing that 
Musammat Jagrani -was . in -possession 
of the entire property in suit as a Hindu 
widow. It was for this reason that the: 
learned Munsif whe decided that case re> 
marked that the plaintiff's right to posses- 
sion would accrue to him as freversioner 
on the death of Musammat Jagrani. There 
is no evidence.that subsequent to this liti- 
gation she at any time to the knowledge of ` 
the reversioners. made any assertion claim- 
ing.to hold the propertyas an absolute 
owner. For these reasons I agree with the 
finding ot the lower Appellate Court that 
Musammet. Jagrani was in possession of 
the property in dispute only asa life-estate. 
holder. ‘The fact that she made certain 
transfers would not change the character 
of her possession. As a life-estate-holder 
she could alienate the property for her life- 
time. Besides the mere fact ‘of her making 
the alienations could not enlarge the nature 
of her estate if the evidence shows that she 
all along prescribed only for a limited 
estate. ie 

The appeal, therefore, fails and is. digs 
missed with costs. ` 


< G.H, Appeal dismissed, 





‘ZTO 
MADRAS HIGH COURT; — 
‘Orvis Revision Petition No, 1063 oF 1926. 
December 6, 1927, : 
Present:—Mr. Justice Ramesam and -- 
: Mr, Justice Jackson, 
-MUKYAPRANA BHATTA—Ptatntirr— 
PETITIONER 
ih VETSUS 
TIN. KELU NAMBIYAR AND ANOTHER— 
4 .. DAFENDANTS— RESPONDENTS. 
. Civil Procedure Code (Act V of 1908), O. II, r. 2 
_~—Instalment bond—Provision for payment of entire 
amount on default of one instalment—Default—Suit 
t for past instalments—Decree—Subsequent sutt m 
respect of later instalments, whether barred by O. II; 
r. 2. Š A ` 
The successful bidder at a chit fund executed a 
bond in favour of the stake-holder to secure the 
payment of the future instalments, - The bond 
stipulated that the instalments were to be.payable 
at the rate of Rs.20 on the 23rd of each month 
and if any instalment was not paid on the due. 
date, the subscriber was to pay the amount in 
arrears with interest at.a high percentage along 
with the next instalment amount and if default was 
made then also, all the previous instalments that 
had fallen due and the future instalments with 
interest at the same rate from the date of default 
of the first instalment were to be paid regardless 
of the fact that the future instalments were still 
to-fall due. Default was committed in respect of 
four instalments due and.the plaintiff filed a suit 
-and obtained a decree for those instalments. The 
subscriber again committed default in respect of 
certain ‘subsequent instalments. In a suit therefor ; 
- Held, that onthe first default itself, the plaintiff 
got acomplete cause of action for the recovery of 
all instalments and it was notopen to him to say 
that he would sue for four of the instalments and 
reserve the suit in respect of the others fora later 
guit, and that the second ‘suit was, therefore, barred 
by O. II, r, 2, Civil Procedure Code. [p. 272, col. 2.] 
_ Per Jackson, J.—The question which arises under 
O. I, r.2, Civil Procedure Oode, and which does 
not arise under the Limitation Act, is whether the 
plaintiff has an option to decide that there shall be 
an unnecessary multiplicity of suits, He has no 
such option and cannot bring suits piecemeal on the 
pame cause of action. [ibid] — : 
Civil revision petition filed from a 
decree of the District Munsif, Udipi, 
in Small Cause Suit No, 184 of 1926, : 
© Mr. B.Sitarama Rao, for the Petitioner. 
: “Mr, K.Y. Adiga, for the Respondents. 


JUDGMENT. 


Ramosam,-J.—This civil revision 
‘petition arises out ofa suit in connexion 
with achit fund. Plaintiff Ne. 1 is the 
stake-holder of the kurt. Defendant No. 1 
who is one of the subscribers became the 
successful bidder in April, 1925. He then 
executed a bond, dated. 13th May, 1925, 
to secure the payment of the future instal- 
penta, Under this bond defendant No, 2 
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wasadded gsasurety; The bond stipu- 
lates that the instalments will be payable 
-at the rate of Rs, 20 on 23rd of each month | 
and if any instalmentisnot paid on the 
due date the subscriber (defendant No. 1) 
will pay the amount in arrears with interest 
at Rs. 33-5-4 per cent. along with the next 
instalment amountandif default is made 
then also “we and our descendants jointly 
and severally pay to you or your descend- 
ants in one lump sum all the previous instal- 
ments that had fallen due and the future , 
instalments with interestat the rate, from. 
the date ofdefault for the paymentof the 


first instalment regardless of the fact that 


thefuture instalments are yetto fall due 
and tke right to profits.” 


Default was committed in respect of four 
instalments due from June to September, 
and the plaintiff filed Small Cause Buit No. 
567 of 1925 and obtained a decree for those 
instalments. We will assume (though the 
plaint has not been filed) that in that 
plaint it was stated thatthe plaintiff was: 
content tosue for four instalments only 
and expressly reserved his right to sue for 
the remaining instalments: Again the de- 
( in respect of 
instalments from October, 1925, to February, 
1926, and the present suit was filed (Small 
Oause Suit No. 184 of 1926.) 

The District Munsif of Udipi held that 
the suit is barred by O. II; r. 2 and dismiss- 
ed the suit. The plaintiff files the revision 
petition. an 

Mr. Seetharama Rao, the learned Vakil 
for the petitioner, in arguing the case hag 
called our attention to a large number of 
rulings. Omitting the decision Maung Sin- 
v. Ma Tok (1) which relates to execution, I 
may roughly divide them into two classes, 
those bearing on the question of limitation 


“and those in which the question is raised- 


whether the suit is barred by O.II, r. 2, 
In oneofthe decisions on the question of 
limitation, namely, Muthia Chettiar v, 
Venkatasubbarayulu Naidu (2), two of the 
decisions bearing on O. I, r. 2 werecited 
and they were distinguished on the ground 
that they are decisions under O, 11,7. 2, 


(1) 101 Ind. Cas. 736; A. I. R. 1927 P. O. 146; 53 M, 
L. J. 22; (1927) M. W. N. 442; 1 Luck. Cas. 192; 29 
Bom. L: R. 1014; 46 O. L. J, 123; 58.492; 39 ML. 
aoe 32 0. W.N. 1; 26L. W. 751; 54 A, 272 
re) 90 Ind. Oas. 1033; A, I, R. 1926 Mad, 160; 22 L, 
W, 67; 49M. L. J, 94; 49 M. 403; 51M, Ld, 228, | 
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and are not authorities “on the point of 


limitation. Adopting the same method one- 


may say that all the decisions on the ques- 
tion of limitation ara not decisions on the 
question whether the suit 
O. [I, r. 2, butit seems to me that if one 
goesinto the reasoning on which the 
various decisions on the question of limita- 
tion are based there is something common 
to both. The question is whether the 


plaintiff has aa option to say that he is net 
bound to sue for the whole of the claim’ 


immediately on the operation of the default 
clause and thusavoid limitation, as well 
as O, II, r,2. Onthe other hand, Courts 
seem to be of opinion. that different con- 
siderations arise in the case where- two 
suits are filed and O. II,r. 2 was relied on 
as. a defence, as opposed to the case 
where only one suit was filed and limitation 
was reljed on. 

Therefore, itis unnecessary at present 
to discuss fully all the- decisions on the, 


question of limitation, but I will make only. 


afew observations. So far as all those 
casesin which the bond contains words 
like “when required” c or “when you require” 
or “if you choose” or “the mortgagee will 
be at liberty to sue,” it is easy to hold that 
there is strictly an option given to the 
plaintiff, though this view conflicts with 
the decision in Shib Dayalv. Meharban 
(3) and in such acase until there is an overt 
act on the part of the plaintiff showing 
his volition that he intended to take 
advantage of the default clause and wants 
the default clause to operate, the right does 
not arise to sue for the whole amount im- 
mediately. Such cases are, for example, 
Kalippa.Nadar y Sami Iyer (4), Lachak- 
kammal'v. Sokkayya Naick (5), Ramadh 
Bibi Ammal v. Kandasami Pillai (6) and 
Mohiudeen Karyia Pulavar v. Perianaya- 
kan Pillai (7) and Muthia Chettiar 
yv. Venkatasubbarayulu Naidu (2), I 
have nothing to say against these 
decisions but there is another group 
of cases where without the use of such 
phrases it was said the mortgagee has got 


(8) 69 Ind. Cas, 981; 45 A. 27; 20 A.D. J. 819; A. L 
R. 1923 All. 1 (F. B.). 

(4) 62 Ind. Oas. 762; (1921) M. W. N. 384. 

(5) 48 Ind. Cas. 191; (1918) M. W. N. 586. 

(6) 51 Ind. Cas. 724; (1919) M. W. N. 82; 20 M. L. T, 
154; 9 L. W.479. 

(7) 84 Ind, Oas, 118; A. I R, 1925 Mad, 233; 22 Le 
W, 430; (omm, W. N, 828, 


is barred by’ 
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an option to take advantage of the do? 
fault clause. They are, for example, 

Narma v. Ammani Amma (8) and 
Panangaiblahayil Kunjunni Nair v. 
Mannathan Paranbeth (9) (a case of chit 
fund). These are in confliet with the 
decisions in Gaya Din v. Jhuman Lal (10). 
and Sitat Chand Nahar v. Hyder Malla (11). 
I am inclined to agree with the Allahabad 
and Calcutta decisions and dissent from 
the decis‘ons of this Court but,as I have 
said alreedy, these are all decisions on the 
question >f limitation and I do not want to 
pursue this piont any further. 


Coming to the question whether the 
suitis barred by OʻII, r. 2, it is enough 
to consider the decision bearing only of 
this, Two decisions of the Privy Council, 
Kishan Narain v. Pal Mal (12) and 
Muhammad Hafiz v. Muhammad Zakariya 
(13) have been mentioned by Mr. Seetharama 
Rao and he attempted to distinguish them, 
Tn Kishan Narian y. Pal Mul (12) there were 
two clauses, Olause 2 mentions the period 
‘for the payment of principal as three years. 
There isno other time fixedin the bond 
so that unless this clauseis regarded as 
a clause fixing the date of the cause of 
action for suing for principal there will 
be none. The earlier clause relates to 
payment of interest and default of ‘such 
payment gives an option to the mortgagee 
to sue eitter for the unpaid interest or for 
the principal and interest, It seems to me 
that if cl. Z only is considered itis a case 
giving option strictly so-called to the 
mortgagee, but at ‘the time when the first 
suit- was filed the three years referred to 
in cl. 2 had elapsed sothat both had begun 
to operate. Their Lordships of the Privy 
Council held that the second suit was 
barred by D.II,r.2. Mr. Seetharama Rao 


distinguiskes “this case on the ground: that 


- BY 35 Ind. Das. 418; 39 M. 481; 4 u W. 77; 20 M. h 
T. 174; (1916) 2 M. W. N. 125; 31 M. L. J, 865.. 
(9) 8 Ina. Cas. 510; (1911) 1 M. W. N. 79; 9M. L. T, 


110) 28 Ind Cas. 910; 37 A. 400; 13 A. L. J. 510. ` 
ast? 24 O. 231; 10, W.N. 229; 12 Ind. Dec. (N. 8) 


Patio 72 Ind. Oas. 187; A. I, R. 1922 P. O. 412; 44 M. 

L. J. 123; 25 Bom. L, R. 220; 32 M. L. T. 41; 4 Lah, 
32; 27 O. W. N. 802; 18 L., W. 341; 6 P., W.R. 1928; 8 
O. & A. L. R. 488; 50 I. A. 115 (P, 0.). 
. (13).65 Ind. Cas. 79; 44 A, 121; 20 A. L. J. 11; 260, 
W., N. 297; (1922) M. W. N. 89; 35 0, A RAN 42M. L, 
J, 248; 15 L. W.3877; 24 Bom. L, L. J. 
= 4,8 P, L, TT, 279; 1P, WA; 18 Ad R 1924 

0,28; 401, A. 9 (P, Oh i 
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cl, 2 makes-it.compulsory.-on the. plaintiff 
to sue forthe whole amount of the claim, 
principal and interest, at the time when 
hefiled the first suit. This is true. He 
contends that this case ought not to be 
pressed against him. He contends that 
in thecase before us the first suit- is not 


necessarily based on.the default clause, at. 


least as far as defendant No. | is concerned. 
`Bimilar remarks apply to the judgment 
- in Muhammad Hafiz v. ` Muhammad 
_ Zakariya (13). In that’ case the first 
_ stipulation was coristrued-as one . for the 
payment of the interest personally and not 
out of the mortgage property. -Olause 2 
relates to both payment of principal and 
. interest but of the mortgage property. 
The first suit was a suit for sale and, there- 
fore it was a suitbased on the sécond clause 
and therefore, their Lordships held that 
the suit ‘must have been for the whole of 
the principle and interest and the second 
` suit was, therefore, barred, ` 
A. third decision based on s8. 43 is Yash- 
want v. Vithal (14). “In thatcase there is a 
- distinct provision for the recovery of interest 
by taking possession of the mortgage pro- 
‘perty. Butapart from this, the document 
-is strictly a simple mortgage giving security 
‘without possession for both the principal 
_ &nd interest. The time for payment of 
< ‘principal was five years and the first suit 
‘was brought after lapse of the five years, 


‘It: Was a suit for interest to be recovered 


‘by sale ef . mortgaged property, If the 
‘first suit was a suit for possession of the 


` -mortgaged property for the purposes of 


. realizing interest only;:the decision pre- 
‘gents no difficulties, but it is a suit to 
‘recover the amount of interest by sale 
end one feelsa difficulty why the suit 
“should not be brought for principal and 
_ “interest since the security “was for both. 

‘I feel some difficulty in following that 
` decision if similar facts arose but at pre- 
sent it is enough to say that the docu- 
ment, is a. special anda peculiar one and 


< Ät cannot be used- for any other case. I 


am also unable to agree-with the reasoning 
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tion. It is rather a far-fetched suggestion 
to say that the cause of action was differ- 
ent, for each defendant. Apart from this 
on the terms of this bond, when there are 
two defaults in the payment of instalments 
the liability of both at once follows. It 
does not say “you areat liberty to recover, 
but we and our descendants jointly and 
severally pay to you .” Itis difficult 
to say how such a stipulation can give 


“an option to the plaintiff to cut up the 


cause of action which has accrued tn him 
to sue for the whole in two parts and say: 

“I am content to sue for one part. I 
am not compellable to sue for the other.. 
I might sue if I like, but I will wait 
and bring a second suit.” | 

He has got a complete cause of action 
for the recovery of all instalments and it 
is not open to him to say that he would 
sue for four of the instalments and reserve 
the suit in respect of the others*for a 
later suit. I think that the suit is barred 
petition with costs. |... 
. Jackson, J.—I agree. In my opinion 
the question which arises under O, II, 
r, 2 and which does not erise under the 
Limitation Act, is whether the plaintiff 
has an option to decide that there shall 
be an unnecessary, multiplicity of suits. 
In my opinion he has no such option and 
cannot bring suits piecemeal on the same 
cause of action. I agree that, under the 
Limitation Act, the case-law has raised 
avery difficult point whether the plaintiff 
has really an option to decide when the 


“py O. II, r. 2: and ‘dismiss this revision 


. cause of action has or has not accrued; but 


that question need not be discussed. 


VNV -- + ` Petition dismissed, 


“in Badi Bibi y. Sahibal Sami Pillai (15). 


In the present case the former suit was 
‘against ‘the, surety also, so that -it. was 


“eléarly based on the chit bond with secur- - 


ity executed on 13th May, 1925, and not 
“pn the terms of the original kuri transac- 
(ib LR. 267 11 Ind. Dee. (ir 6.) 181. 

| U9 18 M, 257; 6 Ind, Doo, (N, 8.) 529, 
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OUDH CHIEF COURT. : 
First Civic APPEAL NO. 120 oF 1927, 
April 4, 1928. eae 
Prevents —Mr, Justice Raza and 
Mr. Justice Nanavutty. 
Lala PARSHOTAM DAS— 
PLsINTIFF—A PPBLLANT 
versus 
Syed YAR ALI—Derenpanr— 
- RESPONDENT, cs 
Registration--Fr aud—Mortgage of property situated 
in one District—Registration in another District— 


Mortgagee getting some plots of land situated in latter 
District fictitiously sold and included in mortgage- 


deed-to get deed registered at such place—Fraud on: 


law of 
valid. 
Where a person obtained a mortgage of property. 
situated in a` District other than that-in which he 
was residing and with a [view to have the deed of 
mortgage registered in the office of the Sub- 
egistrar of the village in which he resided includ- 
ed ‘in the mortgage-deed certain plots in his village 


registration—Mortgage-deed, whether in-. 


in which the mortgagor had no interest and neither f 
the mortgagor nor the mortgagee intended that those - 


plots should form part of the security: - 

Held, that the registration of the deed at the 
mortgagee'a place’ of residence amounted to a fraud 
on the Tegistration law and the mortgage- deed was 
invalid, p; 276, col. 1.) 


Appeal against a decree of the Sabordi- ° 
nate Judge, Bara Banki, dated the 31st’ 


May, 1927. 


Messrs. Bisheshwar Nath ai "Bhagwati 
Nath, for the Appellant. -- io 
Messrs. Niamat Ullah and Ali Zaheer, 


for the Respondent. 


JUDGMENT.—Thisis an appeal from’ 
a judgment and decree of:the- Courtof the: 
Subordinate Judge of Bara Banki.dismiss-- 
The © 


ing the plaintiff's “suit. with costs. 
plaintiff, Lala Parshotam Das, brought the’ 


present suit for recovery of Rs. 25,000 on- 


the basis of a mortgage-deed executed by: 
Syed Yar Ali on the z0ch January, 1916, for- 


- Rs. 4,600 in hisfavour: The term fixed for the: 
redemption of the mortgage wasfour years, 


and interest was to run’ at2:per cent. per 


mensem compoundable every six month. On- 


theday the plaintiff filed this.suit the princi- 
pal.and interest amounted to- Rs. 46,915, 
As this amount far exceeded the value of 
the -property mortgaged, the plaintiffin the 
present suit relinquished his ‘claim: ‘for 
Rs. 21,915 - and only sued -for -Rs.-.25,000. 
The property mortgaged cobsisted ofa 
2 annas 6 pies zemindari -share equal to the 
entire 10 annas-of Mahal Yar Ali in each 


of the three villages Barsanda, Shahabgarh. 


and Mohiuddinpur, in- District. Sultanpur, 
as also three plots. Nos.:270 (7 biswas), 32 (9 
biswas, and 94 (12 biswae), situate in village 


18 
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. defendant ` had’ 
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Manpur, Pargana Radauli, District Bara 


._ Banki. 


The defendant,Syed Yar Ali, resisted 


` the claim of the plaintiff on various grounds. 


He alleged that he did not receive Re. 2,600 
ih the 
mortgage-deed, that the terms of the 
mortgege-deed were hard, unconscionable 
and extortionate, and that the registration” 


of the mortgage-deed at Rudauli was ` 


iavalid asit was a fraud perpetrated by 
the pleintiff on the registration law. 
Upoa the pleadings of the parties the 


learned Subordinate Judge of Bara Banki: 


framed the following issues:— 


1. (a) Was not the defendant the owner“ 
ofthe plots Nos. 32, 98 and 270, situate in. 


village Manpur, at the ‘date of "the mort- 
gage? 

(b; Ware’ these plots fraudulently 
entered inthe mortgage- deed for the pur- 
pose 02 registration at Rudauli? 


(c) Was the plaintiff a party to ‘the 


fraud‘and how does it affect the suit? 

2, Is the interest excessive and uncon- 
scionable; if so, to what reasonable interest 
is the plaintiff entitled? i 


3. To what relief is the plaintiff ‘entitled? ` 
4, Did not the defendant receive Rs. 2,600" 


out a the ‘consideration of the ' mortgage- 
deed? 


The lakine Subordinate Judge’ decided: 
“igsue Ko: 4, in favour of the plaintiff and’ 


against the defendant, and held that thé 


deed. -He gave no finding on issue No.” 2, 
He ‘decided issue No. 
the defendant and against the plaintiff 
and 


tion and that, therefore, 


lant frankly conceded that he did not wish 
to press ground No. 6 in his memorandum’ 
of appeal, which isto the effect that the’ 
lower Jourt was wrong in not giving the 


plaintiff even a personal’ decree and in’ 
The ` sole’ ’ 
therefore, whe- — 


entirely dismissing his suit. 
poiat for determination is, 


ther “she sale-deed' Ex; 2, executed by 


Iqbal Rasool in eaves of Syed Yar Ali, isa l 


H 


received the entire con~. 
siderażion money entered in the mortgage: 


l in. ‘favour of ` 


‘held that the registration of the’ 
mortgage-deed‘in suit at Rudauli amount- ' 
ed to a fraud on the law of registra- 
the registration f 
of tka mortgage-deed was invalid.’ He | 
accordingly’ dismissed the Plaintif's suit i 
with costs. f 
" We have heard the Tarna Counsel ' of 
both parties at considerable length. ` Atthe' 
outset the learned Counsel for the appels ` 
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fictitious transaction or not, and whether 
` by this sale-deed, Syed Yar Ali became the 
owner of the three plots. Nos. 270, 32 and 
98 in village Manpur. ` 
The burden of proof lay in the first 
instante upon the defendant Syed Yar Ali. 
Syed Yar Alihas gone into the witness-box 
and has deposed that he and Ata ul- 
Rahman went to the plaintiff, who at first 
` agreed to advance him money on a simple 


money-bond but said that he (the defend-. 


ant) would have to pay double the amount 
‘aswell’ as commission; that he, being in 


urgent want of money, reluctantly consent-- 


ed to enter into the transaction, that 10 
days later ithe plaintiff changed his mind 
and asked him to execute a mortgage deed 
that he (the defendant) replied that he had 
no property in Bara Banki District, te which 


the plaintiff replied that he would manage 


the matter and getthe deed registered in 
Bara Banki District. Thereupon these 
three plots in village Manpur, were entered 
in the mortgage deed and the: plaintiff got 

his friend Iqbal Rasool to execute a sale- 
` deed of these three plots in favour of the 
defendant on the same day as the mortgage- 
deed was executed and registered. The 


- defendant deposes that he had no know- 


ledge of this sale-deed of Iqbal Rasool, 
that he did not give him Rs, 10, the con- 
sideration of this sale-deed, and that he 


owned no plét in Rudauli or in the Bare- 


Banki District, that the original sale-deed 
was never given to him and that he did 


"> not know Iqbal Rasool when this sale-deed 


was executed by him, The story told by 
the defendant;is, supported by circumstan- 
tialevidence. Itistrue that Iqbal Rasool 
the friend and debtor of the plaintiff is 


dead, but the marginal witnesses to the sale- - 


deed (Ex. 2), namely, Sheo Gobind, 
Brahman and Mahmood Ali of Aliabad, 
could have been produced by the plaintiff 
to show that ‘the sale-deed was not a 
fictitious transaction but a genuine one, 
These witnesses have, however, not been 


examined by the plaintiff and no reasons- 


have been given by him for not summon- 
ing them to substantiate his case. The 
village of Manpur is 18 miles from the 
home of the defendant, and there was no 
reason whatsoever for him to have purchas- 
ed these plots from Iqbal Rasool- on the 
very day he mortgaged all his property in 
Sultanpur to the plaintiff. Then again, one 
of these plots. No, 270 (7 biswas) does not 


even belong. to Iqbal Rasool, the vendor, 
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or to his co-sharer, and, in the two other 
plots Nos. 32 and 98, Iqbal Rasool owns 
only a fractional share. The eircumstan- 
ces of this case thus make it abundantly 
clear that Iqbal Rasool never intended to 
sellthese plots to Syed Yar Ali and so 
introduced a stranger in his village. The 
payment of the consideration of the sale- 
deed is also not proved, for while the sale- 
deed mentions that Rs. 10, were. paid in 
the presence of the Sub-Registrar of 
Rudauli toIqbal Rasool by Syed Yar Ali, 
the endorsement of the Sub-Registrar of 
Rudauli is to the effect that no money was 
actually paid before him, but that the 
receipt of the consideration money, namely, 
Rs, 10, entered in the sale-deed, was admit- 
ted before him by Iqbal Rasool. The 
defendant in his sworn testimony denies 
that heever paid Rs.10 to Iqbal Ragool, 
and there is no evidence adduced by the 
plaintiff to show that, in point of fact, the 
consideration of this sale-deed (Ex. 2) 
was actually paid to Iqbal Rasool, No 
mutation wasmade in favour of Syed Yar 
Ali on the basis of this sale and there isno 
proof whatsoever that. Syed Yar Ali was 
ever put in possession of these plots or 
collected rents ofthe plots in suit, The 
original of this sale-deed Ex. 2, has not 
been proved to have been made over to 
Syed Yar Ali. The defendant Syed Yar 
Ali denies that he ever got the origi- 
nal ‘of Ex, 2,` although the plaintiff 
asserts that the parcha or receipt for the 
return of the original of Ex. 2, from the 
Registration Office was: given by Iqbal 
Rasool to the defendant. The plaintiff, 
however, has not proved this fact. by 
any evidence. As pointed out by the 
learned Subordinate Judge, “If the 
attesting witnesses of the original of 
Ex. 2, had been produced they would 
have positively established whether Yar 
Ali, the defendant knew or did‘ not know 
anything about the sale-deed”, - 

The defendant's assertion being of a 
negative character he could only come into ' 
the witness box and deny all knewledge of 
the sale-deed. It was for the plaintiff to 
prove affirmatively that Syed Yar Ali had 
knowledge -of the sale-deed and that it- 
was Yar Ali who settled the sale of these 


` three plots in Manpur with Iqbal ~ Rasool. 


Iqbal Rasool is proved to'be an intimate 
of the plaintiff, upon whose 
statement- the plaintiff, according to 
his*own statement. implicitly relied, Ha _ 
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is also a marginal witness to. the mort-. 
gage-deed executed in favourof the plaint- 
iff and it seems to us that, in the language 
of the learned Subordinate Judge, Iqbal 
Rasool is “a creature of the plaintiff’. 
Since neither possession. of the property al- 
leged to have been sold nor delivery of the 
sale-deed to the purchaser is proved, and 
there is also no proof of the payment of 
_the consideration money entered in the 
sale-deed, it is clear that mere registration 
of the sale deed does not operate to pass 
title to the vendee or to pass any interest in 
the plots purported to have been sold to him, 

The plaintiff's version of the -occurrence 
is to the effect that a day before the execu- 
tion of the mortgage-deed in suit the de~ 
fendant Yar Ali came with Iqbal Rasool to 
his (the plaintiff's) house and Iqbal Rasool 
told him that Yar Ali was in need of Rs. 5,000 
and that he was arais of Barsanda in Sul- 
tanpur District and that he was prepared to 


mortgage his property in Sultanpurand in: 


Rudauli Upon this the plaintiff consented to: 
lend Syed Yar Ali Rs. 4,600 on this security. 
“Now this statement of the plaintiff is, on 
the face of it. incorrect, for, on the 19th 
January, 19:16, that isto say, a day before 
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the execution’ of the -deed of mortgage, - 


Syed Yar Ali in fact owned no property in 
Rudauli. The sale-deed executed by Iqbal 
Rasool in favour of Syed Yar Ali was, 
according to the plaintiff himself, executed 
and registered on the following day, that 
is to say, on the same day that the mort- 
gage-deed in suit, was executed. If that 
was the case, and ostensibly the sale- 
deed.and the mortgage-deed bear the 
same date, the plaintiff Lala Parshotam 
Das could not have seen any papers 


on the 19th January, 1916, showing that . 
Syed Yar Ali was. owner of any pro- - 
perty situate in Pargana Rudauli, District . 


Bara Banki. 
he did not enquire from the defendant 


The . plaintiff admits that. . 


why, after purchasing the three plots’ in . 
village Manpur, he included them in his : 
mortgage-deed an hour after the sale of . 


these plots had been registered. ‘The plaint- 


iff deposes that Syed Yar Ali told him that. 
the property in village Manpur had been . 
purchased solely with a view that he (Yar - 


Ali) would not have: to go to Sultanpur for . g 


registering the mortgage-deed. This state- - 


ment is, on the faceofit, incorrect, and in .. 


the circumstance of this case we find it hard 


to believe. . The plaintiff admits that -he .is . 
p relation of Hanuman Prasad, the son af- 


3 
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Babu Gulab Rai a -Pleader. of Rai Bareli 
in whose favour the ` defendants mother 
and sister had executed a deed in respect of 
their property in Barsanda and from whem: 
the defendant received a gozara or mainten- 
ance gllowance of Rs. 50 amonth. This con- 
nection makes it intelligible why the defend- 
ant approached the plaintiff for the loan in 
the present case. The learned Subordinate 
Judge has given six different facts from 
which a legitimate inference could -be 
drawn that there was no intention on the 
part either of the plaintiff or of the defend- 
ant to vest the ownership of the three in- 
significant plots in the defendant or to make 
them a security for the mortgage-deed in 
suit. We entirely endorse his view of the 
circumstantial evidence in this case and 
we would add another piece of circumstan- 
tial evidence which can be gathered from 
Ex. A-18. which isa khewat of village Man- 
pur of 1328 Fasli which shows that one of 
the plois in suit, namely, plot No. 32 (refer- 
red to in the sale-deed Ex. 2 executed by 
Iqbal Rasool in favour of Syed Yar Ali) had . 
been purchased by Badri Narain and Ram: 
Autar, she cons of Lachman Sonar of Hayat- 
nagar, The conduct of Yar Ali in connec-" 
tion with the suit brought by Har Kishore’ 
against him and Imtiaz Rassol is also con-' 
sistent with his contention in the present - 
case, Yar Ali did notcontest that suit. He’ 
filed no written statement and he made it. 


-elear by his conduct that he had no concern 


with the land in village Manpur in respect 
of which the suit was brought. Avie tae A 
Upon a careful consideration of the 
entire evidence on the record we are clearly © 
of opinion that there was:no intention:on the : 
part of Iqbal Rasool to vest the ownership of . 
the thres plots in village Manpur in the de- . 
fendant Syed Yar Ali or to make these plots 
form part of the security entered in the . 
mortgage-deed in favour of the plaintiff. - 
The whole object of executing.thissale-deed > 
Ex. 2 was obviously none other than to get - 
the deed registered in Rudauli, It was 
only a fictitious and colourable transaction 
to enable the plaintiff to get the registration 
of his mcrtgage-deed effected in the office | 
of the Sub-Registrar of Rudauli in which, 
village hə himself resided. For the reasons 
iven above we are of opinion that the 
learned Subordinate Judge was right in 
holding that the sale-deed of the three 
plots in village Manpur was not intended 
to pass any title to the defendant over 
these plots, that theeale was a bogus trang 





276 BUDHANATH PRIDA V. RADHABINODE NAIK, 112.1. 0. 1928 


action for. which no, consideration: passed PATNA HIGH COURT, 
from the defendant to the vendor, that the Oorrack OIROVUIT, 
sale. was brought.about by the plaintiff and APPEAL Faom APPELLATE Decenas Nos. 135 
that the plotsin. village Manpur were in- OF 19-5.anD 14 or 1926, i 
cluded in the mortgage.deed by the plaint- ; February 2, 1928. 
iff merely with the object of getting the Present:—Mr. Justice Das and. 
mortgage-deed registered at Rudauli, Mr. Justice Rose. 

On the question of- law involved in this BUDHANATH PRIDA AND oraErs— - 
appeal the learned Oounsel of both parties DEFANDANTS— APPELLANTS 


are in complete agreement. In Harendra versus 

Lal Roy Chowdhari v. Hari Dasi Debi (1) RADHABINODE NAIK AND OTHERS— 
their Lordships of the Privy Council held PLAINTIFFS— RESPONDENTS. 

that the entry in the mortgage-deed inten- Orissa Tenancy Act (II of 1918), s. 81—Transfer 
tionally made use of by the -parties for the °F le ep aa san BA a Tor refusar to 
purpose of. obtaining-registration in a dis- sire ransfer—Juris tection of Civil and Revenue 
trict where no part of the property actually Section 31 of the Orissa Tenancy Act gives an 
charged and intended to be charged in fact exclusive jurisdiction to the Revenue Courts to con- 
existed, wasa fraud on the registration law, sidor whether a landlord had good and, suficient 
and no registration obtained by means tenancy and the Civil Courts cannot enter upon the 
thereof was valid. Again in Biswanath Prasad question and correct the decision of the Revenue 
v. Chandra Narayan Chowdhury (2) their Courts where the Revenue Courts have not acted.. 
Lordships of the Privy Council held that Without jurisdiction. [p. 277, co 1], <. 


; 5 The Civil Court has no power independently of 
though the Kolhua village existed, the mort-. 8. 31 of the Act to go into the said question and hold . 
gagor had no interest init and the partiesto that a landlord did not have .good and sufficient 


the mortgage never intended that it should ` pene ied ‘his consent to the-tranafer. [p. 277, 
form part of the security and that the mort- °8.1&2j - f ~ i 
gage-deed was, therefore, invalid unders. 54 jawani e ta eae R Re 
- of the Transfer of Property Act. In the pre- > exclusive and tho Revenue Courts arein no sense: 
ent case also, although village Man ur, under the.supervision of the High Court. . 277 
sent a Y ieee col, 1] 8 [p. 277, 
exists, the mortgagor Syed Yar Ali had no; ©.J. 2a sce. S 
interest in the three plots Nos. 270, 32 and J Appeal from a decision of the District. 
98, purported to have been sold to him by. Judge, Cuttack, dated the 13th November, 

; ; 1925, modifying that of .the Munsif, First 
Iqbal Rasool and neither Syed Yar Ali nor ‘ : 
Lala Parshotom Das intended. that these Court, Puri, dated the 8th September, 1924, 
three plots should form part of the security . ae B. K. Koy, for the. Appellants. Pec Ge 
entered in the mortgage-deed, That being ao J. N. Bose, 8. C, Chatterji. 
80, we are bound tohold that the registra- 20 . N. Sen Gupta, “for the Respond»; 
tion of the deed at Rudauli amounted to a- ents. Sa ; a 
fraud on the registration law and the JUDGMENT, | i 
mortgage-deed -upon-. which the plainte. Dag; J.—The plaintiffs are the landlords: 
if sued is; therefore, invalid. We :up- and the suits are for recovery of khas posses- - 
hold the view .of the learned Subordi- sion of certain raiyati lands.. Defendant ` 
nate Judge on all parts of issue No. 1...No. 7 was recorded as a tenant in respect 
No other plea taken in the grounds of of these lands and one Achutananda repre-. 
appeal has been pressed before us; ‘This sented in these litigations by defendants . 
appeal, therefore, fails and we accordingly . Nos. 1 to 6 was recorded’as an under-raiyat. ` 
dismiss it with costs. os ~- It appears that ‘defendant No. 7 sold his 


at 


a. a. oe ofippeal dismissed, raiyati interest to Achutananda and the 
. Cas. 637; . 972; » L, J. 80; inti i é i 
fiy W. N. 468; 16 M. L. Tb; 18 OW N ger plaintiffs contend that inthe events which 


SO L 5.486; 10 Bom L E #00; i2 A.L: 5.774; “have happened they are entitled to khas. 
L. W. 1050; 411, A-110 (P. O0), 0 0° ` possession of the disputed lands. Achuta- 
(2) 63 Ind. Qas, 770; 48 O, 509; 48 I. A, 127 (P, 0), nanda tried to get: the consent of the land- 
: f : i -lord to the transfer. Having failed ‘he 
adopted the procedure laid down ins. 31 of. 
-the Orissa Tenancy Act and applied to the: 
f . Collector for the registration of the transfer - 
re ate i - in bis favour. The Collector considered 
a Bi foe ~ fhe matter and refused’ to register th 


Š 
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transfer, - Thereupon Achutananda appeal- 
ed to the Commissioner and the Commis- 
sioner affirmed the order of the Gollector. . 
-~ It is contendéd before us that the order of 
“the Oollector was without jurisdiction and 
that we should, therefore, hold that the trans- 
fer in favour of Achutananda was binding 
upon the landlord. Section 31 of the Orissa 
Tenancy Act gives an exclusive jurisdic- 
-tion to the Revenue Courts to consider whe- 
ther the landlord had good and sufficient 
reason. to-refuse his consent to the transfer. 
The explanation to para. 3 lays-down the 
‘circumstances to which the Oollector “shall 
have regard” in considering the question; 
and para, 6 provides that the applicant hasa 
right to carry the matter up to the Commis- 
sioner and that “the order of the Commis- 
sioner on appeal shall be final”. It has been 
contended before us that the order of the 
Commissioner proceeded on an erroneous 
assumption of facts and that, therefore, we 
should regard his final order as. being made 
without jurisdiction. I cannot . assent to 
this proposition. The section gives an 
exclusive jurisdiction in the matter to the 
Revenue Oourts and unless we are satisfied 
that the Revenue Courts had no jurisdic- 
tion to deal with the matter, we have no 
power to enter upon the question at all, 
The Revenue Oourts were the only Courts 
that could deal with the matter. ‘They did 
in fact deal with the matter. In assuming 


jurisdictions to deal with the matter, they | 


were acting strictly within the Statute and 
not outside it. It may possibly be that in 
deciding the point in the way in which they 
have done, they have made mistakes; but 
it is impossible to hold that because the 
Revenue Courts may possibly have made 
mistakes in this matter, the Civil Court 
can enter upon the question and correct the 
decision of the Revenue Courts. It may 
be pointed out that the two jurisdictions, 
namely, the jurisdiction of the Civil Courts 
and the jurisdiction of the Revenue Courts, 
are mutually exclusive and that the Revenue 
Courts are in no sense under the supervi- 
sion of. the High Court. It seems to me 
that it is quite impossible to give effect to 
the argument of the learned Vakil. 

It was next pn aan that although the 
Revenue Courts ‘may have failed to give 
‘him relief, thé Civil Court, independently 
of s8. 31, has power to go into the question 
and to hold that the landlord did not have 
good and sufficient cause to refuse his corn- 
gent to the transfer and for this proposition 
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‘a decision of thie Court in Giridhari Naikv 
Kasai Tindi (1) was cited. All that was laid - 


down in that decision was that “ it-is 
fallacicus to say-that occupancy rights are 
not transferable in Orissa - without the 
conseni of thelandlord. They’ are trans- 
ferable without the landlord's consent 
unless it can be shown to the satisfac- 
tion of the Collector that-:the landlord 
has good reason for his objection.” I 
‘entirely fail to see how this decision has 
bearing on the: question which is before 
us. x a A 
>- I would dismiss 
costs; - - 
Ross, J.—I agree. E “oS 
“AN. AL Appeals dismissed. 
(1) 41 Ind, Cas. 128; 2 Pat, L. J. 476, Te 


these appeals “with 


yu 


LAHORE HIGH COURT, *- 
Stoonp QIVIL APPEaL No 2233 or 1927,°°~ 
March 22, 1928. keh 
: Present:—Mr. Justice Bhide. i 
Fina GURDITTA SHAH-HARI OHAND 
— DRORER HOLDERS— APPELLANIS  - 
< : versus ` 
BALMOKAND AND OTHERS— JUDGMENTÉ 
DeBTORS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908),.0. XLVIT, 
r. I—Review—Wrong exposition of law—Ruling 
previously relied upon subsequently declared bad 
cw. . 

A wrorg exposition oflaw is not a ground for 


review w-thin the scope of O. XLVII, r. l, Civil, 


Procedure Code. Therefore, a review cannot be 
granted on the ground that aruling which had been 
relied upon at first was subsequently found to be not 
gcod law. [p. 278, col. 2.) 

Chhajju Ram v. Neki (6), Garabini Kamarin v. 
Surja Narain Singh (7), Ramchandra Mahadeorao v. 
Govindrao (8) and Atmaram v. Punjabrao (9), fol- 
lowed. - - 

Muddlapur Murari Rao v. Balunath Dikshit (10) 
and Ma Hta Yi v. Ma Pwa Hnit (11), referred to. 

Second appeal from an order ọf'the Dis- 
trict Judge, Jullundur, dated the 28th 
April, 1927 (Appeal) and 26th May, 1927 
(Review}, setting aside that of the 
Senior Sub-Judge, Jullundur, dated the 
8th January, 1927. f 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. Fe 

Mr. Chandar Gupta for Mr, Fakir Chand, 
for the Respondents. - 


JUDGMENT.—The facts of the case 
out of which this appeal arises were briefly 
as follows :— | 

The firm Gurditta Shah-Hari Chand ob 
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tained ah ea parte decree against Balmokand 
and otherson the 18th October, 1921. An 
_ application . was made to set aside the 
ex parte decree, but theapplication was re- 
jecte@-on the 16th November, 1922. An 
appeal was filed from the order rejecting 
the application to set aside the ex parte 
decree, but the appeal was also rejected on 
the 5th November, 1923, 

. Execution of the decree was first taken 
out in May, 1922, but the case was struck 
off the file on the 2lst November, 1922, 
The next application forexecution was made 
on the 2nd November, 1926, 2. e. over three 
years from the date on which the previous 
application was struck off the file. The 
decree-holders claimed deduction-of the 
time spentin the proceedings to get the 
ex parte -decree set aside. The Executing 
Court held that they were not legally en- 
titled to deduct this time and dismissed 
the application. The decree-holders ap- 
pealed to the District Judge, who accepted 
the appealon theauthority of Lutful Huq 
v. Sumbhudin Pattuck (1). The judgment- 
debtors filed an application for review 
upon which the learned District Judge re- 
versed his previous decision, finding that 
Lutful Huqv. Sumbhudin Pattuck (1) had 
been held to be not good law in several 
subsequent rulings of the Calcutta, Bombay, 
Allahabad and.Patna High Courts. | Baikunta 
Nath Mittra v. Aughore Nath Bose (2), Jivaji 
v. Ramchandra (3), Sheo Prosad v. Anrudh 
Singh (4) and Rat Brijraj v. Nauratan Lal 

5 


The decree-holders have filed a second 
appeal and their main contention is that 
no application for review was competent, 
as a wrong exposition of law cannot be con- 
sidered to be a ground for review within 
the scope of O. XLVII, r.1, Civil Procedure 
Code. 

Reliance is placed on Privy Council ruling 
Chhajju Ram v. Neki(6), Garabini Kamarin 
v. Surja Narain Singh (7) and Ramchandra 


(1) 80. 248: 10 O. L. R. 143; 6 Ind. Jur, 357; 4 Ind. 


Dec. (N. s.) 158. . 
(2) 21 C, 387; 10 Ind. Dec. (N. s.) 888. 
(3) 16 B. 123; 8 Ind. Dec. (N. s.) 558. 
49) 2A. 273; 4Ind. Jur. 304; 1Ind. Dec. (n.s) 


730, 

(5) 44 Ind, Oas. 575; 3 P. L. J. 119. 

(6) 72 Ind. Cas. 566; 3 Lah. 127; 30 M. L. T. 295; 26 
O..W. N. 697; 41 P. L. R. 1922; 3 P.L T. 435; A.I. 
R. 1922 P. ©. 112; 16 L. W. 37; 17 P. W. R. 1922; 43 
M. L. J. 332; 24 Bom. L R. 1238; 4 U. P. L.R. (P. 0.) 
99; 36 O. L. J. 459; 49 T. A. 144 (P. O). j 

(1) 75 Ind, Cas. 177; 3 Pat. 134; (1923) Pat. 361; 5P. 
L. T. 52; A. J: R. 1924 Pat. 250, - 
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Mahadecrao V. Govindrao (8) and Atmaram 
v. Punjabrao (9). On behalf of the respond- 
ent Muddlapur Murari Rao v. Balunath 
Dikshit(10) and Ma Hta Yi v. Ma Pwa Hnit . 
(11) have been relied upon.- After consi- 
dering the authorities, I am of opinion 


that the application for review was not 
maintainable. 


Their Lordships of the 
Privy Oouncil have clearly laid down in 
Chhajju Ram v. Neki (6) that a wrong ex- 
position. of law is not a ground for review 
within the scope of O. XLVII, r. 1, Civil 
Procedure Code. In the present case the 
review was granted on the ground that the 
ruling which had been relied upon at first 
was subsequently found to be ‘not good 
law’. This seems to be tantamount to 
nothing but granting review on the ground 
of a wrong exposition of law [cf. Garabinit 
Kamarinv. Surja Narain Singh (7) and 
Ramchandra Mahadeorao v. Govindrao (8) ] 
Following these authorities, I hold that the 
application for review was wrongfully en- 
tertained. I accept theappeal and set aside 
the order of the learned District Judge 
dated the 26th May, 1927, granting review. 
I leave the parties to- bear their own 
coste. 

R. L. Appeal accepted 

(8) 87 Ind. Cas, 125; 8N. L. J.31; A. I.R. 1925 


Nag. 266. 

- (9) 87 Ind. Cas. 1029; A. I. R. 1925 Nag. 384. 

- (10) 76 Ind. Cas. 342; 46 M. 955; 45 M. D. J. 309; 
18 L. W. 363; (1923) M. W. N. 761; A. I. R. 1924 


Mad. 98. 
(L1) 105 Ind. Cas. 710; 5 R. 610; A. T. R. 1928 Rang. 
12, ; 


MADRAS HIGH COURT. 
OivIL APPEAL No..355 oF 1923. ` 
September 23, 1927. 

Present :—Mr. Justico Ramesam and 

. Mr. Justice Cornish. 
VADLAMANNATI SUNDARAMMA 
AND ANOTHBR—PLAINTIFFS—APPELLANTS 
TeTSUS 
UPPALURI SEETA RAMAYYA 
alias LAKSHMI SEETA 
RAMAY YA MINOR BY FATHER AND 

. Guarpian GADDAMANUGU 
VENKATA RAMACHENDRA RAO 
AND OTHERS—DEFENDANTS—RESPONDENTS. 


Transfer of Property Act (IV of 1882), s. 59— 
Registration Act (XVI of 1908), s. 49—-Evidence Act 
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tZ of 1872), s, 91—Egquitable mortgage by deposit of 
deeds—Letter, whether constitutes’ bargain between 
parties—Oral evidence, whether admissible. 

Where at the time of a loan the debtor passed 


-to the creditor a letter headed “List of documents 


belonging to” the debtor and atthe end of the list 
there was the sentence “These documents are, given 


as security for the debts I owe you”: 


Held, that the letter could not be regarded as 
merely a list of title-deeds or as a record of the 
fact that title-deeds had already been deposited, 
but showed an intention to recite the terms of 
the agreement’ between the parties and, being un- 
on kerala was inadmissible in evidence. [p. 283, 
col. 2, : 

Subramonian v. Lutehman (1), followed. 

Where a bargain of equitable mortgage is reduced 
to writing, it is not open to the mortgagee to prove 
the intention with whioh the document was deposited 
by other evidence. [p. 282, col. 2.] 


Appeal against a deeree of the Court 
of the Subordinate Judge, Bezwada, in O. 
S. No. 43 of 1920. 

Messrs. A. Krishnaswamy and N. Siva- 
ramakrishna Iyer, for the Appellants. 

Mr. P, Satyanarayana Rao, for the Re- 
spondents. 


JUDGMENT. 


Ramesam, J.—This appeal by the 
plaintiffs and the memorandum of objec- 
tions by the defendants (respondents 
Nos. 1, 3, 4 aud 5) arise out of a suit 
filed in the Subordinate Judge's Gourt of 
Boezwada to recover about Rs. 40,000 on the 
basis of an equitable mortgage. 

Dafendants Nos. 1 to 4 are the heirs and 
executors of one Uppaluri Venkatarama- 
seshayya who. borrowed the suit amount, 
Ist defendant being the son, 2nd defendant 
being the widow and 3rd and 4th defendants 
being the exesutors under the Will. The 5th 
defendant is the subsequent mortgagee 
and purchaser of some of the properties. 
Defendants Nos. 6 to8 are legatees of some 
of the properties under thesame Will, the 
8th defendant being the same person as 
the third but impleaded as legatee. The 
lst plaintiff is the widow and the 2nd 
plaintiff is the son of the original creditor 
Venkataramayya. Venkataramayya was ori- 
ginally a native of the Kistna District 
but latterly he was residing at Madras 
and was carrying on money-lending busi- 
ness and was occasionally going to the 
Kistna District, On one such occasion the 
debtor Venkataramaseshayya handed over 
a letter, Ex. O, dated 26th May, 1917, 
giving alist of his properties worth about 
Rs. 1,50,000; and a list of the debts due 
by him amounting to about Rs. 40,600, 
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The letter says that he intended to take a 


“loan from Venkataramayya and that the ine 


formation in the letter was given so that 
he “may not entertain any doubt" thereby 
meaning any doubt of the debtor's solvency. 
But the letter makes no mention abént any 
deposit of title-deeds or of any mortgage. 
On £8th May Rs. 9,000 were borrowed under 
8 promissory note Ex. A and the payees 
of the note were Venkataramayya and his: 
wife Ist plaintiff, or either or survivor. 
On Hth June Rs. 5,000 were borrowed 
under another note, Ex. B, . payable 
to tha same persons. These two notes 
were executed at Masulipatam. On 27th. 
Octoker Venkataramaseshayya went to 
Madras and there borrowed a sum of 
Rs. 10,000 executing a promissory note Ex. 
D, pavable to the same persons as before. 
On this occasion he also executed Ex. F 
which is headed “List of documents be- 
longing to Wuppulooru Lakshmi Narayana 
Pantulu Garu son ef Ramayya Garu.” This ` 
Lakshmi Narayana was the father of Ven- 
kataremaseshayya. Atthe end of the list 
we have got this sentence’ “these docu- 
ments are given as security for the debts 
I owe you” andit is then signed by. W. 
V. Ramaseshayya at Madras. Under s. 59 
of the Transfer of Property Act an equit- 
able mortgage can be created without 
any registered instrument by the 
mere deposit of the title deeds in certain 
towns of India one of which is Madras 
but not in the mofussil of the Madras. 
Presidency. The title deeds handed over 
on 27ih October were obviously so handed 
over with a view to create an equitable 
mortgage. On 10th November, 1917; a 
further sum of Rs. 5,000 was borrowed on 
another promissory note Ex. G and on the 
same day Exs. A and B were renewed by 
Ex. H for Rs, 14,700, the amount of Rs. 700 
representing the interest. The present 
auitis brought to recover the sums due on 
the above notes. 
The Subordinate Judge of Bezwada held 
that all the suit notes were genuine, that 
Ex, F did not require registration and 
was, therefore, admissible in evidence, that 
there was a valid equitable mortgage for 
the sums of Rs. 10,000 borrowed under 
Hx. D but there was no equitable mort- 
gage for the Rs. 5,000 borrowed under 
Bx. G or for the sum of Rs, 14,000 due 
under Ex. H. He also found against the ` 
plea of part payment of Rs, 4,000 by the 
defendants. He accordingly passed a sale 
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decree in respect- of Ex. D and a mere | 


money decree in: respect of other amounts, 
The plaintifis filed this appeal for the 
sums in respect of which a sale decree 
is: disallowed and the respondents filed the 
memorindum of cross-objections in which 
they raised the question that Ex. F re- 
quires registration and is inadmissible and, 
therefore, there is no equitable mortgage 
and the plea of part payment of Rs. 4,0U0, 

‘It. will be convenient now to take up 
the question of the admissibility of Ex, F, 
At the time when the Subordinate Judge 
decided the suit the case reported as 
Subramonian v. Lutchman (1) had not 
been decided. The point has now to be 
considered with reference to that decision, 
In that case the debtor executed a letter 
“We hand you 


this please hold 
as security against advances made to us; 
we also hand you second mortgage execut- 
ed in our favour by O. -Rangaswamy 
Moodaliar , .......... On this we had advanced 
Rs. 32,000. Please also ‘hold this as further 
security against advances. made to us.” 
He had (l) an equitable mortgage by 
deposit of. title-deeds and (2) a second 
mortgage under a document; and he pur- 
ported to create an equitable sub- mortgage 
by depositing his title-deeds with the 
creditor. Their Lordships of the Privy 
Council after quoting the dictum of Coucb, 
O. J., from Kedarnath Dutt v. Sham Lell 
Khetiry (2), secondly from Pranjivandas 
Jagjivandas Mehta v. Chan Mah Phee (3) and 
thirdly, from the judgment of Lord Cairns 
in -Shaw v, Foster (4) found that the letter 
constituted the bargain between the parties 
and that, without its production in evi- 
dence, the plaintiff's claim could not be 
established and, and as it was unregistered, 
it ought to be rejected. In support of 
their conclusion they refer to the words 


(1) 71 Ind. Cas. 650; 50 ©. 338; A.I. R. 1923 P. O. 
50; 44 M. L. J. 602; 32 M. L. T. 184; 25 Bom. LR. 
., 582; 1 R. 66; 2 Bur. L. J. 25; 38 O. L. J. 41; 18 L. W, 
ee M. W. N. 762; 28 O. W. N. 1;50 I. A. 77 


(2) 11 B. L. R. 405; 20 W. R. 150, KAN 
3) 35 Ind. Oas, 190; 43 O. 895; (1916) 1 M. W.N. 
443; 31M. L. J. 155; 4 L. W. 69; 14A. L, J, 638: 20 


‘W.N. 925: 18 Bom. L. R. 664; 20 M. L. T, 242:- 9- 


Bur. L. T: 125; 24 O. L. J, 314; 8 L. B. -R. 458; 431, 


A. 122 (P. C). , l } 
(4) (1872) 5 H. I: 321 atp. 341; 42 L. J. Oh. 49; 27 


L. T. 281; 20 W. R, 907, 


' seshayya ‘whose 


>» 
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“We hand you herewith title-deeds......... 
This please hold as security ...... " The 
learned Vakil for the appellant sought to 
distinguish this case by saying that in the 
present case Ex. F is merely a list of 


‘documents and dees notcontain any note 
‘of the bargain between the- parties. I 


would ‘agree with the appellant's conten- 
tion if the last sentence in Ex. F wers not 
Written. But that sentence “These docu- 
ments are given as security for the debts I 
owe you” is similarto the letter considered 
by the Board of the Judicial Committee. 
I am unable to distinguish this case from 
the decision in Subramonian v. Lutchman | 
(1), Reference -to Shaw v. Foster (4) by the 
Privy Council shows that we can refer to 
the terms of the written document ‘only 
and “any implication that might.be raised, 
supposing there was no document, is put 
out of the case and reduced to silence by 
the documents by which alone you must 
be governed.” It follows that while Ex, 
F was inadmissible for want of registration 
no other evidence can be referred to or 
relied on for proving the bargain which 
was reduced to writing in Ex. F. At 
the time when Ex. F was executed there 
were three promissory notes on which 
money was due to Venkataramayya and 
lst plaintiff, namely, Ex. D executed on 27th 
October, 1917, and Exs. A and B. Assuming 
that Ex. F was intended to create an 
equitable mortgage on its date for these 
three debts, that mortgage cannot be proved. ` 

The next question is whether there js 
an equitable mortgage in respect of Exs. G 
and H. Exhibit G was exeeuted on JOth 
November about a fortnight after Ex. 
F, The plaint alleges that “The said 
Venkataramaseshayya further agreed on the 
same day and at the time of the execu- 
tion of the said promissory notes D and 
E, that the fitle-deeds B series. should 
stand deposited as security for this loan 
aleo. ‘The notes D and E mentioned in 
the plaint are the notes G and H as final- 
ly exhibited. The Ist plaintiff . gives: 
evidence supporting the allegation in the. 
plaint. Shesays: “At the time of the exe- 
cution of Exs. 
to give such large sums on pro-notesg, 
Then U. V. Ramaseshayya said that se- 
curity was already given and..that moneys . 
may be advanced on. that security when- 
ever he wanted, It was subsequent to 
this that we sent thé money to U. V. Rama- 
acknowledgments are’ 


G and H we objected. .. 
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Ex, J. and Ex, J-L" Exhibits J and 
' J-L “are acknowlegments for the money 
lent under Bx. G. Thus on 27th October, 
1917; the 'title-deeds already depcsited ‘were 


” offered’ as security fòra further loan, the n a 
6 Y 
March; 1918, under which Ramaseshayya 
“took back one of the sale-deeds deposited 
with Venkataramayya. In 


money’ ‘being actually remitted and receiv- 
ed under “Exs, J-and J-l, dated 20th 
and 26th November. By these dates the 
loan and the deposit were complete. and 
there is:no ‘written instrument reducing 
the bargain to writing. Thus there is: no 
objection similar to the one. regarding Ex. 
D: I, therefore, think that there is a 
valid equitable mortgage in respect of 
the debt under Ex. G. The casé cited by 
the Subordinate Judge, Bhairab Chandra 
Bose v. Anathnath De (b), has no’ bearing 
on the matter. 

` The next question is whether there is a 
proper equitable mortgage in respect of 
Ex. H, which, as we have already 
seen, is the renewal of Exs. A and B. 
-I£ the renewal had not been made and if 
the debt is-claimable only under Exs. A 
and B, the only equitable mortgage ‘was 
by reason of Ex. F and that, we have 
already seen,is invalid, But Exs, ‘A and 
B are renewed: by Ex. Hon 10th Novem- 
ber, and the Ist plaintiff swears that 
Ramaseshayya said that security had 
already been offered and that moneys 
might beadvanced on that security when- 
ever he wanted, This was at the time 
when Exs.- A and B were renewed by 
Ex. :H. The renewal contains an ad- 
ditional sum of Rs. 700 as interest. It 
is true that the words attributed to Rama- 
-seshayya support the suggestion that there 
was a valid mortgage in respect of ‘the 
debts due under Exs. A, B and D 
and thatit now turns to be invalid : but 
the words also show that for all-further 
transactions -the old title-deeds were to 
be sécurity and though there was no valid 
security for Exs. A and B because 
Ex. F was inadmissible, the objection 
does not apply to holding that ‘there is 
an equitable mortgage in respect of ‘the 
renewal under Ex. H for which the 
Only security was by reason of the old 
deposit. - 
legal objection toa valid equitable mort- 
gage in’ respect of ' Ex. 
am of opinion that there isa valid equit- 
abla mortgage in respect of Exs. G 
and H but: not in respect of Ex. D; 


5 (5) 57 Ind. Cas, 686; 24°0..W.N. 599; 31 0. L.P. 
75, =. a - aon 


. plaintif could not 


It seems to me that theré is no. 


H. Thus, I. 
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The ` appellants contend that even. in 
respect. of Ex. D they can prove an 


‘equitable mortgage by deposit, of title- 
‘deeds, by other evidence 


-ignoring Ex, 
and such other évidence is furaish- 
a letter Ez.. K, dated. 3st 


the letter.. he 
says, “lodged. with you as security along 


with other documents left in your custody 


for the debt borrowed of you.” The Sub- 
ordinate Judge thought that on account 
of the’ use of the -word ‘debt’ (singu- 
lar) Ex. K, referred only to. one debt, 
namely, that . covered by Ex, B.; but, I 
cannot agree with this construction of Ex. K. 
The words “debt borrowed of you” refer to 
the total indebtedness of Ramaseshayya to 


‘Venkataramayya on that date, that is, it 


covers all the previous debts due under. Exs. 
D, Q and H which was in renewal of Exs. A 


‘and B. But assuming that Ex. K in that way 
‘is an admission ofa deposit of title:deeds 


in respect of all the prior debts, the question 
will arise, whetheri insofaras the transaction 


of 27th October, 1917, is concerned any other 


‘evidence ‘can be given.. That. bargain was 


reduced to writing and no other evidence ` 
can bs given under s. 91 of . the Evidence 
Act. It is to make this clear that their 
Lordships of the ‘Privy Council. in Sub- 
ramonian v. Lutchman (1) quoted from.the 
judgment of Lord Cairns in Shaw v. Foster 
(4) ‘saying that “any other implication -is 
put out of the case and reduced to-silence 
by the documents by ‘which alone-you 
must be governed.” They. also say that 
‘without the production of the - letter the 
establish his claim. 
This implies that no other evidence is 
admissible. In all the cases that -aroge 
after Subramonian v. Lutchman (1) this 
is the view, that was taken. In Chunilal 
Someshvar v.. Vithaldas Karsondas. (6), 
Macleod, .0. J. ‘and Ooyajee, J., held that 
where the bargain was reduced: to writing 


“it was not open to the plaintiff to prove 


otherwise the intention with .which the 
document was deposited. The same view 
was also indicated by Schwabe, O.. J. in 
the decision in Velamakanya Krishnaiya 
y. Ponnuswamy Aiyar (7), though it is only 
(6) 68 Ind.” Cas. 1005;" 24 Bom. L. .R. 502; A. I. R. 
1922 Bom. 440. i 
(7) 84-Ind. Cas. 629; 47 M. 308 at p. 402;- 46 M: E. 
J. 295; 19 L; -W. 384; A. IR, 1924 Mad, 5475. = M. E . 
T. 298, 
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-an obiter dictum and the point did not ac- 
, tually arise for decision. I, therefore, think 
that Ex. K cannot be utilised to prove an 
equitable mortgage in respect of Ex. D 
as Ex. Fis the only document’ that can 
be received in evidence. But this objec- 
tion does not apply in the caseof Ex. H, 
for the equitable mortgage now found in 
respect of the document is the mortgage 
created by what happened on 10th Novem- 
ber, and not the equitable mortgage sought 
.to be created by Ex. F on the 27th October 
of Exs. A and B; 
“The next point which requires consider- 
ation is whether the sum of Rs, 4,000 said 
te have been paid by the defendants was 
really paid. On this point I do not see 
‘any reason to differ from the trial Judge. 
The defendants filed their account book, 
Ex, Ill-a, which shows an entry to the 
effect that Rs. 4,000 was taken by Ran- 
gavajhula Ramayya to Masulipatam for the 
purpose of paying to Venkataramayya. So 
far there is no reason to suspect the 
genuineness of theentry; but the question 
will arise whether Ramayya having taken 
the amount of Rs. 4,000 paid it to Venkata- 
ramayya. On this point the only evidence 
we have is that of D. W.No.1(the same 
Ramayya) who took the amount and who 
is accountable for its proper payment. 
We have got this fact that no receipt 
was taken for the payment of guch a 
large sum like Rs. 4,0u0. This is most 
unusual and very unbusinesslike. It is 
very difficult to believe that such a large 
sum of money was paid without taking a 
formal receipt. When, in addition to this 
absence of a receipt, the only evidence 
available in the case is that of the very 
person whose embezzlement of the money 
is the only alternative to the payment, the 
‘matter becomes more difficult of accept- 
ance. Ramayya who was impleaded in 
different capacities as 3rd and 8th de- 
fendants raised a numberof pleas which 
have all now been found to be false, namely, 
that Ex.G is not genuine and that no 
security was given for it. Heis the execu- 
tor of Ramaseshayya’s estate and is highly 
interested. Hedoes not seem tobe a 
‘person of such a position that it is impos- 
sible to disbelieve his evidence. Above all 
we have the improbability of the payment 
of a large sum without a proper receipt. 
I, therefore, think it is not safe for me 
to differ from the trial Judge on this 
matter, ya ; 
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The result is the plaintiff will have a 
Sale decree in respectof the amount due 
under Exs.G and H with further interest 


‘at the contract rate after the date of plaint 


up- to six months from this date, and 


‘there will ba a personal decree against 


defendants Nos. 1 to 4 and 6 to 8 in 
respect of the amount due under Ex. D 
to the extent of the assets of Rama- 
Seshayya in their hands as prayed for in 
the plaint. g 

The plaintiff will get his proportionate 
costs throughout relating to Exs. G and H 


‘along with the rest of the mortgage 


amount but as to. Ex. D he will get his 
costs throughout from defendants other 
than defendant No. 5. - i 

As to 5th defendant he will get his pro- 
portionate costs on Ex. D ia the memoran- 
dum of objections. The respondents will 
pay appellants proportionate costs relating 
to Rs. 4,000. Otherwise each party will 
bear its own costs in the memorandum of 
objections. i 

Cornish, J.—I agree. The question 
whether a written decument which ac- 
companies a deposit of title-deeds is to be 
regarded as the mortgage instrument or 
simply as a record: of the fact that a 
deposit has been made, must be determined 
by the construction of the. document as 
well as by the evidence of thecircumstances 
in which the document is given. If the 
document is intendéd to constitute the 
bargain between the parties, then undoubt- 
edly the document alone is admissible 
evidence of the bargain, and it is inadmis- 
sible if it has not been registered [See 
Subramonian v.-Lutchman (1) and Velama- 
kanya Krishnaiya v. Ponnuswami Aiyar 
(7). 

in the case before us, one U, V. Rama- 
seshayya (now represented by the defend- 
ants in the suit) wrote to one Venkata- 
Tamayya (whose widow and son are the 
present plaintiffs) a letter dated the 26th 
May, 1917, (Ex. ©) informing Venkata- 
ramayya of his intention to take a loan, 
and stating particulars of his assets and 
liabilities. These particulars showed that 
Rama Seshayya was the owner of con- 
siderable immoveable properties. The 
letter ended with the request. “If after 
taking all these facts into consideration 
you are satisfied I pray you will kindly 
give me the loan.” The purpose of these 
particulars of property was obviously 
to satisfy Venkataramayya that Rama- 
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seshayya could give ample security for the 
propoged loan. a> 

On 28th May, 1917, Ramaseshaya took 
a,loan of Rs. 9,000 executing a pro-note 
(Ez. A). Wi 

On 14th June, 1917, he took another loan 
of Rs. 5,000 executing a pro-note (Ex. B). 

On -27th October, 1917, he took a further 
loan of Rs, 10,000 and executed a pro-note 
(Ex. D) > i l 

All these pro-notes were in favour of Ven- 
kataramayya and his wife, the present lst 
plaintiff. . 

On this same day, 27th October 1917, 
Ramaseshayya deposited his title-deeds 
with Venkataramayya, and withthe title- 
deeds he handed over the document Ex. F. 
The Subordinate Judge has found as a 
fact that Ex. F and the title-deeds were 
handed over together, and I think this 
conclusion is right. The only available 
evidence on this matter is the evidence 
-of Venkataramayya's widow, the Ist plaint- 
iff (P. W. No.1). She says in her exami- 
nation-in-chief “He (Ramaseshayya) took 
a loan of ten thousand rupees after Ex. O 
and executed a pro-note Hx. D here in 
Madras in my name and in the name of 
my late husband. He deposited his title- 
deeds as security for this loan under Ex. D. 
1 saw the title-deeds then and a list of 
these title-deeds was prepared then 
Gen Apa E When these title-deeds 
were deposited with us a list of these 
documents was prepared by U. V.- Rama- 
seshayya: and given to us and it is this, 
Ex. F.” In crose-examination sha “says: — 

-“Eixhibit F was written in Madras. Ex- 
hibits D and F were written at the same 
time and I was present then. When Exe. 
D and F were written, 
husband and U. V. Ramaseshayya’ were 
present and none else,” 

It appears from the evidence of D. W. 
No. 1 who wasa clerk of Ramaseshayya, 
that Ex. F was written by this witness; but 
it isnot disputed that the signature on the 
document is in Ramaseshayya’s handwrit- 
ing. P. W. No. 1 is, therefore, in error when 
she says that Exs. D and F were written at 
this same time, But I do not agree with the 
Subordinate Judge that ‘her mistake 
“is sufficient to discredit her testimony.” 
She may have meant that the documents 
were executed at the same time. At any 
rate no point on this discrepancy has been 
made in the argument before us, and I am 
ef opinion that P. W. No. ls evidence 


myself, my. 
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sufficiently proves that Ex. F was 
handed over at the same time when the 
title-deeds were deposited. = >- 

Exhibit F is a list of title-deeds, But at 
the foot of the document, above the 
signature of Ramaseshayya, is this 
passage :—" These documents are given as 
security for thé debts I owe you.” In the 
light of these words it is impossible to - 
regard Ex. F as merely a list of title-deeds 
oras arecord of the fact that title deeds 
had already been deposited. I think the 
only possible construction of this passage 
is that it shows an intention to recite the 
terms of the agreement between the parties. 
In this view, Ex. F being unregistered is 
inadmissible in evidence and, therefore, all 
proof that the loan covered by Ex. D is 
secured by an equitable mortgage fails. 

Subsequent to these transactions Rama- 
seshayya on l0th November, 1917, took 
a further loan of Rs. 5,000 for which he 
executed a pro-note (Ex. (A) in favour of 
Venkataramayya and his wife, and on the 
game day executed a pro-note (Ex. H) for 
Rs. 14,700for the amount of principal and 
interest due in respect of the loans for 
which he had given pro-notes Exs. A ~ 
and B., P. W. No. 1 in her evidence says :— 
“At the time of the execution of Exs. G 
and H we objected to give such large sums 
on pro-notes, Then U.V. Ramaseshayya 
said that security was already given and 
that moneys may be advanced on that 
security whenever he wanted. It was 
subsequent to this that we sent the money to 
U. V. Ramaseshayya whose acknowledg- 
ments are Ex.J and Es. J. 1; and she 
repəats this story in cross-examination. It 
appears to me that this evidence is sufficent 
to prove the agreement between the parties 
that the deposit of title-deeds already made 
on 27th October, 1917, should be security 
for the subsequent loans. In respect of 
these two loans, therefore, I am of opinion 
that they were secured by an equitable 
mortgage. 

There is one other matter for considera- 
tion, the question whether asum of Rs. 4,000 
was paid to Venkatarammayya ‘by Rama- 
seshayya. I agree that this payment has: 
not been proved. -It is hard to believe that 
Ramaseshayya an Assistant Oashier in the 
Imperial Bank and a man accustomed to 
business methods, would have paid so 
large a sum of money without obtaining a 
receipt from the payee. 


Y.N. V. ' -Decree varied; 
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.. BOMBAY HIGH COURT. 
o Olvin Revistoyat APPLIO4TI0ON No. 83 oF 


ae . , ,April 5, 1928, 

` Rresent:—-Mr. Justice Fawcett and 
Ps t Age Mr. Justice Mirza. : 
. KESHAVLAL MOHANLAL J HAVERI. 
Zu AND OTRERS—APPLICANTS l 
Taira Ga versus 
‘_°. 2 BAI LAKSHMI—Opponzgnt, 

Arbitration—Protest of party—Arbitrator declining 
to ast—Request of Court to resume work, legality 
Da eked 
4 here a suit was referred to arbitration and on 
one of the parties making a protest, the arbitrators 
returned the papers to. the Court, but ‘the Court 
returned them to the arbitrators requesting them to 
finish the work asthe’ protest was unjustified, and 
the arbitrators resumed their work: g A 
. Held, that the order of the Court returning the 
papers to the arbitrators with a request to’ resume 
work was not illegal inasmuch as it was not an order 
forcing or compelling the arbitrators to resume the 
arbitration against their wishes but only a request 
to re-consider their decision and to resume work if 


they were agreeable to do so. 1 OR 
- “Har Narain Singh v. Bhagwant Kuar (2), Maha- 
rajah Joymungul.Singh v. Mohun Ram Marwaree (3) 
and Basdeo Mal Gobind Prasad v. Kanhaiya -Lal 
Lachmi Narain (4), followed. - 
g Shibcharan v. Ratiram (1), distinguished. | , 

“ Application against an order of thë Joint 
Subordinate Judge at Ahmedabad, in Civil 
Suits Nos. 347 and 471 of 1925, . i 
“Mr. H.C. Coyajee, (with him Mr. H. Y. 
Disatia), for the Applicants. i 

` Mr: G. N: Thakor, (with him “Mr, M. K. 
Thakor), for the Opponent. "3 a 

JUDGMENT.—We have heard full 
arguments inthis matter but the point 
seems to us to be a simple one, and 
depends upon the interpretation we are to 
put upon the writing sent to the arbi- 
trators’ by the learned Judge. The appli- 
cation ‘made by the plaintiffs - to the arbi- 
trators was that certain suits having been 
sent tothe arbitrators andfixed by them 
for taking ‘evidence that day the appli- 
cants were- present under protest and 
wished that the arbitrators would note 
that fact. On that application the -arbi- 
trators made the endorsement “As the 
plaintiff gives the application as stated 
above, we do not think it proper that we 
should decide these matters under these 
circumstances, Therefore,-we return the. 
proceedings.” Onreceipt of the papers 
and proceedings the learned Judge return- 
ed them with a note as follows:— 

“The arbitrators are requested te finish. 
the work. The protest does not matter. It 
is unjustified. The Court has confidence 
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in the arbitrators. ` The arbitrators -should 
not retire for that would mean that the 
plaintiff succeeds in his tactics.. If not for 
anything else’ atleast for- the sake of 
principle and in order to put down such 
tactics they ought to continue." 

After receipt of this note. the arbitrators 
resumed their arbitration and fixed ameet- 
ing to proceed with the -arbitration from 
a point where they had left it. At that 
meeting the applicants appeared by their 
Pleader without. any protest,:and applied 
for an adjournment. That application was 
acceded to, and the proceedings were 


adjourned to. March 18. Meanwhile on 


March 16, 1928, the applicants took out 
this rule and obtdined an interim stay of 
the arbitration proceedings. The interpreta- 
tion we put upon the writing: of the 
learned Judge is; that itis not an order 
which forces: or compels the arbitrators 
to resume the arbitration. against their 
own “wish... It isin the nature of a request 
made to-the arbitrators to re-consider their 
decision and to resume the arbitration if 
they were agreeable to do so. Had it 
been anorder compelling -the arbitrators 
against- their will to resume the arbitra- 
tion, the case would fall under theruling 
in Shibcharan v. Ratiram (1) and the-further 
proceeding in arbitration would be vitiat- 
ed.. But that is not the case here. In our 
opinion the present case falls under the 
rulings in Har Narain Singh- v. Bhagwant 
Kuar- (2), Maharajah Joymungal Singh v. 
Mohun. Ram Marwaree (3) and Basdeo Mal 
Gobind Prasad v.. Kanhaiya-Lal Lachmi 
Narain (4). In the view we have taken, 
no question of jurisdiction arises, und the 
application is, therefore, dismissed with. 
costs. The interim stay granted. is dis- 
solved andthe Rule discharged with costs, 

A. N. A, Rule discharged, . 
5 (D 7 A. 20; A. W. N. (1884) 212; 4 Ind, Dec. (N. s.) 
9 10 A. 137; A. W. N. (1888) 28; 6 Ind, Dee. (N. s.) 


“(3) 83 W. R. 429. : 
(4) 59 Ind. Cas, 667; 43 A. 101; 18 A. L. J. 952. 
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ALLAHABAD HIGH COURT. - 
Orvin-Revision No. 141 ör 1928. : ` 
July 13, 1928. 
Present :—Mr. Justice Dalal. ` 


. Frem KRIPA RAM-CHANAN RAM— ` 


- DEFENDANT—ÅPPLICANT 
VETSUS 
Frem JAWAHIR LAL NARSINGH DAS 
— PLAINTIFF —OPPASITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XI, rr. 14, 
15, 21—Order . for production of 
compliance—Striking out pleadings, legality of. 

Non-compliance with an order served on a defend- 
ant for the production only of documents under r. 14 


of O. XI of the Civil Procedure Code does not warrant. 


the striking out ofthe defence under r. 21. Rule 21 


applies only where a party fails o answer interroga- ` 


tories or to comply with ar order for ‘discovery or 
inspection of documents.- 

Lyallpur Sugar Mills & Co., Ltd. v. ‘Ram Chandra 
Gur Sahai Cotton Mills & Co. Ltd. (1), followed. 


Civil revision from an order of the Sub- 
¿ordinate Judge, Muzaffarnagar, dated the 
llth of April, 1928, ` 

Mr, Vishwa Matra, for the Applicant. - 

Mr, Nehal Chand, for the Opposite Party. 

JUDGMENT.—It is correct of the de- 
fendant applicant to. say that the trial 
Court was not justified in striking out the 
defence under O. XI, r. 2i. The. Oourt 
directed production of bahi Tehdtas. by ‘the 


defendant, and the bahi khatos. were not. 


produced. This ordercould not have been 
passed under r. 15, because the defendant 
himself had not madé any reference to, any 
bahi khata in his. pleadings or affidavits. 
The order.could have been made only. under 
T. 14, and a Bench- of this Oourt in Lyallpur 
Sugar Mills d... Co. Ltd. v. Ram < Chan- 
dra Gur Sahai Cotton Mills:& Co. 
‘ has held that non-compliance. with an order 
served on a defendant for the production 
only of documents under r. 14, of O. XI; 


-of the Civil Procedure Code’ does not .war-. 


rant the striking out of the defence under 


T. 21. -Rule 21 applies only where a party . 


faila to answer interrogatories or to comply 
with an order for discovery or inspection 
of documents. Rule 14 refers to production 
of documents, and not to inspection or dis- 
covery. 


I set aside the decree of the lower Court : 


dated llth April, 1928, and direct that 
Court to re-try. the case after giving the 
defendant an opportunity to file his defence. 
ae here and heretofore shall abide the 
result. 


5 N. A. | > Decree set aside. - 
(1) 67 Ind. Oas, 73; 44 A. 565; 20 A.L. J, 422; 4U: 
PLR, (AJ) 189; A I, R, 1922 All; 200, ` 
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documents—Non- 


Lid. (1) 
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RANGOON HIGH COURT. 
Seconp COivIL Appgat No. 429 or 1926, 
May 10, 1927. 
Present :—Mr. J ustice Brown. 
Yi E. R. M, Fil sie DAEMNDARE PANTEC 


MAUNG PO KYONI E—PLAINTIFE— E 
RESPONDENT, j 
Civil Procedure Code (Act V of ye 0. XXI, 
rr. 58, 68—Claim to aitachment— Dismissal of claim— 
Regular ‘suit—Claimant's right to costs incurred in 
miscellaneous proceedings. - ; 
In a suit under O. XXI,. r. 63, Civil Procedure 
Code, the person whose properties ‘have been attach- ” 
ed is entitled to claim, in addition to a declaration - 
of his title, the costs incurred by him in the mis- 
cellaneous proceedings, under `O. AKI, r.58 of the 
Code instituted by him for getting- the. attachment | 


removed, and if the result of the regular proceed- ., 
ings is to set aside the miécellaneous proceedings’ ` 


he | should be allowed -such costs where the failure- of © j 

the miscellaneous proceedings was not due to` any“ 

fault on his part. [p. 286, col. 1.) cree 
Kumarappa Chetti v. Nga Pyi (|), followed, ieee: 


Mr: Ganguli, for the Appellant.. siro rr - 


Mr. Shaffee, for tho. Respondent: +- .- 
-JUDGMENT.—The defendant appel- - 


lant obtained a decree against two. : Persons, < 


Maung Tha U and MaHmwe On; -and,-in’. 
execution.of that decree, - attached: four. 
head of cattle and. four jaggery boxes; The- 
plaintiff:respondent applied, to- the- Oourt,:. 
for removal-of attachment‘on the ground’: 


that the property attached belon ged to him.: - 
After hearing the parties the Court tie: 


ed his application. He then filed 8 regular 
suit out of which this appeal. arises, In that 


suit he asked for a -declaration * that the _. 


property in suit was his ‘and for the-costa: 


‘incurred “by “him: in- the miscellaneous’ ` 
“Both: Courts have found i in © 
favour of the plaintiff- -respondent, ‘and, 80° - 


procéedings. 


far as: the title to:the property is concerned; . 
there is nofurthérappeal: This appeal .is' 


ceedings. 


The ironed Hirisi: s stald 


on oath that he had incurred costs’ ‘atiount: ` : 


ing to- Rs. 54:6-0, and he filed a-copy of 


. the: formal order in his: miscellaneous 
| application, | which: shows the ‘total ‘costs; _ 


‘directed only asto the order-for- enak 5, 
of .costs incurred. in the. miscellaneous pros a 


“including ‘the’ sum he was: ordered to Fa, ie 


- the defendant: appii SAS. PAi 
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There was no denial of these facts by the 
defendant-appellant, and there seems no 
question as to the amount of costs incurred. 
, Ib is, however, further contended that, as 
the plaintiff-respondent was not awarded 
these costs in the miscellaneous proceedings, 
he was not entitled to claim them in the 
regular suit that followed. This question 

“was considered at length in the case of 
. Kumarappa Chetti v. Nga Pyi (1). In that 
case it was held that when a person's 
goods have been wrongfully attached, in pro- 
ceedings brought under s. 283 of the Civil. 
Procedure Code (corresponding to O., XXI, 
r. 63 of the present Code), he was entitled 
to claim, in addition toa declaration, the 
costs incurred in the miscellaneous: pro- 
. ceedings instituted by him for removal of 
attachment. Various authorities ‘on the 
point were referred to in that case, 
including two Allahabad .cases, which, at 
first sight, would appear to be in favour of 
the present defendant-appcllant’s conten- 
tion. But in either of these two cases were. 
the circumstances exactly similar to those 
ofthe present case. Rule 58 of O, KAL of ` 
the Code of Civil Procédure provides for 
the making of an objection toan attachment 
by a third party. Rule 63’ provides that 
the order of the Court in such cases shall 
be final subject to the result of a suit which 
the defeated party may instituteto establich 
the right. which-he claims. : 
- It is clear, therefore, that proceedings 
under r.58 and the following rules are of 
a summary nature, and that the. defeated - 
party is debarred from.,appealing, but 
instead: is allowed the remedy of having his 
claim adjudicated in regular proceedings. 
That being so, I can see no réason why, if the. 
yesult of the regular proceedings is to set: 
aside the order in the miscellaneous 
proceedings, the question of costs incurred 
in the miscellaneous proceedings should net 
-also be dealt with. The party aggrieved: 
in the miscellaneous ` proceedings, had he 
been given the right of appeal from orders 
passed in those proceedings, would 
undoubtedly have been able. to appeal as 
to costs. Any other view.of the question 


would. mean that there was no remedy for . 


a wrongful order as to Costs except the 
. difficult one by. way of revision. 
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in Upper Burma, since, and I can see no 
sufficient reagon .for departing from it. 
There may be circumstances in which 
the party to the proceedings in a suit under 
r. 63 would not be entitled toclaim damages 
in getting the attachment removed. The, 
failure in the miscellaneous proceedings 
might be due to his own default, cr the 
attachment might have been encouraged 
by his neglect; but it doesnot seem to mẹ 
that any such circumstances have been ' 
established or pleaded in the present case. 

I .am of opinion, therefore, that the. 


decision of the lower Courts on the point. 
now in issue was correct. 


I dismiss this appeal wilh costs.. . 
A. NIA, Appeal dismissed., 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. — 
Civin Revision APPLICATION No. 104.0F 


1925. | 
July 19, 1928. ; 
Present:—Mr. Wild, J. C ,and 
Mr. Rupchand Bilaram, A. J.C, 
- QHULLAMALLAH SHAH AND OTHERS 
—APPLIGANTS 
VeTEUs 
Shrimatti PAPURBAI AND OTARRS— 
: RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 115 and. 
Sch. II—Reference through Court—Award— Objections - 
thereto dismissed—Subsequent. execution 
deeree by objector—Revision against order rejecting 
objections, competency of. _ - ia 
A party who has adopted an order of the Oourt: 
and acted under it cannot, after he has enjoyéd:.a 
benefit under the. order, contend that it was valid for: 
one purpose and invalid for another. [p. 287, col, 


After a party’s objections toan award made on-a- 
reference through the Court-in a pending suit had 
been dismissed, such party executed the decree 
based on the award and took possession of the land 
awarded to him thereunder. He thereafter also filed 
a revision application against the order dismissing , ` 
his objections to the award : : 4 

Held, that the maxim.allegans contraria’ non. est 
audiendus applied and the objector could not take. 
advantage of the decree by its enforcement and also . - 
claim to go behind it. “[p. 287, col. 1] -_- KA 

Kennard v. Harris (1), Tinkler. v. Hilder (3), 
Bankuchandra Bose v. Marium Begum (4) and Mans 
Lal Guzrati y. Harendra Lal Roy ( 5), relied upon, 

Application to revise an order of the 


‘The. view taken by ‘the learned Judicial. 
“The. view n by the learned Judicial., First Class Sub-Judge, Larkana, dated the 


Commissioner of Upper Burma in 1905 has,. 
_ so far as I know, been constantly followed 


* (1) U. B, R, (1004-00) II, Civ, Pro, 18, 


25th: May, 1925... 
Mr. Kimatrat 
lants, `- 


Bhojrajy. for the Appel.” 


of award. *- 


a. 
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Mr. Pahlajsing B. Advani,for the Op- 
ponents. E 
JUDGMENT.—This appeal arises out 
of a suit instituted by the plaintiffs-appel- 
lants for 
which according to them was awarded 
jointly to them and the opponents in equal 
shares under a prior decree passed in Suit 
No. 136 of 1910. The respondents, inter 
alia, denied that the appellants were entitl- 
ed to any share in the property on the 
strength of that decree. Pending suit the 
parties referred their disputes to the arbi- 
tration of three Pleaders who were appear- 
ing in the case for different parties. The 
reference provided (hat the unanimous 
award passed by them will be binding on 
all the parties. A unanimous award was 
passed which was objected to, on several 
_ grounds, The learned Judge disallowed 
all the objections and a decree followed. 


The plaintiffs-appellants have come to us. 


in revision asking us to set aside the order 
passed by the learned Judge disallowing 
their objections. | . 

A preliminary point has been raised on 
behalf ofthe respondents, that as on the 
very next day after the decree was passed, 
the appellants put in an execution applica- 
tion to enforce the decree by possessicn 
being awarded to them of the lands as 
provided in the award and as they obtained 
possession in execution proceedings of at 
least a part of that property, the maxim 
dllegans contraria non est audiendus ap- 
' plies; and that the plaintiffs-appellants 


having taken advantage of the decree by’ 


-its enforcement Gannet now be allowed to 
play fastand loose with justice and go 
péhind the decree. We think that this plea 
is well-founded and should prevail. A 
number of authorities in which effect has 
been given to this maxim have been quot- 
ed: by the learned Pleader for the re- 
spondents. It would be sufficient if we 
refer only to some of them which have a 
close bearing on this case. In the case of 
Kennard v. Harris (1) the plaintiff sought 
to have an award set aside after he had 
accepted payment of the costs of it, it was 
held that he was precluded from contesting 
the validity ofthe award. In Brij Mohan 


Lal v. Shiam Singh (2) the Court refused to. 


allow the defendant to reprobate an award 

as bad and in excess of the arbitrator's 

powers, on the ground that he had acted 
*(1) (1824) 2 B. & O; 801; 107: E.-R. 580; e 
2 26 A, 164; A, W. N, (1901) 208, 


GBULAMALLAH SHAH v, PAPUÈBAT, 


partition of certain property. 
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on itand was thereby precluded by his 
own conduct from impeaching it. In 
Tinkler v. Hilder (3) a party who had ac-. 
cepted costs under the Judge's order, 
which but for that order would net be*pay- 


‘able at that time, was held to be estopped 


from objecting to the validity of the order 
as being one without jurisdiction, This 
case was referred to with approval and fol- 
lowed by a Full Bench of the Calcutta 
High Court in Bankuchandra Bose v.’ 
Marium Begum (4). In that case a suit 
which had been dismissed for non-prosecu: ` 
tion was restored on an application on be- 
half’ of the plaintiffs and the Court made 
certain orders in respect of the payment 
of costs incidental to the application and 
the defendants got their costs taxed and 
obtained an allocatur and thereafter appeal- 
ed against the order of restoration. Indis- . 
missing the appeal, Sanderson, O. J , said:— 

“The principle upon which cases such as 
this must be dealt with was laid down 
quite clearly by my learned brother Mr. 
Justice Mookerjiin the case of Mani Lal 
Guzrati v. Harendra Lal Roy (5) which has 
been cited and the passage which 1 am 
about to read begins at the bottom of 
page 558*: ‘That principle is that a party 
who has adeptedan order of the Court and 
acted under it, cannotafter he has enjoy- 
eda benefit under the order, contend that it 
is valid for one purpose and invalid for 
another.’ In my judgment when the de- 
fendants adopted the order for taxation 
and payment of the costs, they did take a 


benefit under it... they acted 


under it and enjoyed the benefit of it, 
That being so,- upon the principle laid 
down in the case cited, which is the principle 
which has been in existenee for many years 
since the case of Tinkler v. Hilder (3), the 
defendants cannot adopt the order for one. 
purpose and then claim to have it set: aside 
a0 another purpose,” : gi, 

n the present case the applicants have 
not only adopted the order of the paral 
enable themselves to recover the costs ale 
lowed by it, but have obtained possession : 
of the land on the strength of the award 
decree which they -would not otherwise 
have got. But for the award and the order 
disallowing objections to it, the applicants‘ 
- (8 18 L. J. Ex, 429; 4 E ; ô 
AA ENEE E 

on Ind. Cas, 804; 21 O. W. N. 239, l 
(5) 8 Ind. Cas. 79; 19 0.W. N, 556 at p. 557 
W NE 
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could xot possibly have obtained posses- 
sion of the lands, and having approbated . 
the award and obtained possession of the 
land’ under :it- they cannot now repro- 
bate it and say that itis invalid, and that. 
ifthe award is set aside, they would -be 
prepared to restore the status quo ante 
pending the trial of the suit. This they 
cannot be permitted to do. -We may fur- 
ther ebserve that the applicants having- 
since sold the land -which they got under, 
the decree are not even in a position to 
restore immediate possession thereofto the 


opponents, We hold that this isa clear 


festoppel. ` age f 
“aor ane bai we ‘think that thisap-, 
plication. fails and we -accordingly order 
thatit be diémisséd with costs. - — 

PBA. ` Application dismissed. 


-OUDH CHIEF COURT, `. 

. °° FULL BENCH. ._.-- 

` ‘Pine Civin APPFAI No. 180 oF 1927. 
— July 19, 1928.: 


SHEORAM ANÐ OTAERS— PLAINTIFFS — 

Ta . APPELLANTS : : 
jane l versus : 

`. DURGA BAKHSH ANDANOTAEB— - 
_. DREBNDANTS— RESPONDENTS.. > ; 
Hindu Law—Mitakshara joint family—Antecedent 
debt—Debt incurred by grandfather .and_great-grand- 
father—Grandsons and great-grandsons, how far bound 
— Previous mortgage by father—Renewal by his son— 


Alienation, whether. in lieu: of antecedent debt" and’ 


binding on son's sons. . 

A debt incurred by t 
family can be an ‘antecedent debt’ as : i 
grandsons -and‘a debt incurred by a great-grand- 
father ina Mitakshara family can be an ‘antecedent 
debt’ as against the great-grandsons, Such debts 


a grandfather. in a Mitakshara 


are binding against'the grandsons and the.-great-, 


grandsons respectively in exactly the same manner 


as they would be binding against the- sons. ‘Lp. 293, | 


cols. 1 & a). | 
To satis 2 
undivided Satater on the basis of an ‘antecedent debt’. 


itis mot-necessary that the alienation must bë by” 


the father for his own debts and not for the debts 
of ‘his father or grandfather, nor is it necessary for 
a debt to be an ‘antecedent debt’ that it should have 
been contracted by the father alone: and not by the 
oo and the great-grandfather, [p. 298, col, 


bhiok:M v, DURGA BAKRSH, 


as against the” 


-1903,for Rs. 515 bearing interest at 


the validity of an alienation of the 


181. 0, i928 
Gajadhar Bakhsh Singh v. Baijnath (1), Jang 
Bahadur Lalv. Raghunath Singh (2), Brij Narain 
Rai v. Mangla Prasad Rai (3), Masit-uliah 7. Damodar 
Prasad (4), Ram Rekha Singh v. Ganga Prasad (5), 
Ram Sarup Singh v. Jageshar Singh (6), Lal Bahadur . 
v. Ambika Prasad (1), Suraj Bunsi Koer v. Sheo ` 
Persad Singh (8) and Nanomi Babuasin v. Modhun 
Mohun (9), referred to. 5 : rede 
Where a previous mortgage-deed of a joint family 
property executed by A, a Hindu, subject to the Mitak- 
shara Law, is renewed in favour of the same mort. 
gagee by’ his son B, and the consideration for the’ 


“subsequent deed is the amount due ‘on the earlier’ 


one, the alienation isone in lieu of an ‘antecedent! 
debt’ so’asto be binding onthe sons of B, unless. - 
they can establish immorality or illegality. [ibid] 


First ‘appeal against a deeree of the“ 
Subordinate Judge, Sitapur, dated the 24th 
September, 1927, > cc ares 


ORDER OF REFERENCE TOA. 
' - FULL BENCH. ` ee 
Raza and Nanavutty, JJ.— (Apri 
23, 1928)—This appeal- arises out of a 
suit brought by the -pleiatifis Sheo Ram ` 
Nandan, Sheo Narain and Sheo Kumar,’ . 
for recovery of Rs, 17,352-2 on the basis , 
of a registered mortgage executed by Lore 


..- Singh, father of the defendants Nos. land 2, 
-` Darga Bakhsh and Ram Bakhsh, on the’ - 
`- 20th July,1918,-° The plaintifis’ prayad for 
-7 a foreclosure decree in respect of the pro: ` 
 perty specified in the plaint, under the 
: j ` -2 ._ ` terms of the mortgage-deed “in suit, > ` ' 
Present;—Sir Louis Stuart, Kt., Chief J udge, : 
_ Mr, Justice Raza and Mr. Justice Srivastava. . 


Lone Singh was the son of Bhabhuti 
Singh, deceased, who executed four mort«~ 
gages detailed below, in favour of Tilak 


Ji Ram, father of the plaintiffs named above; 
- in respect of the property in’ suit:— ee 


` (1) Mortgage (Ex. A-2);dated 15th June,’ 
1899, for Rs. 1,300 bearing interest at 13° 


‘annas per cent. per mensem. ` | there hes 
(2) Mortgage (Ex. A-3), dated 23rd: Nov- ~ 
-ember 1900, for Rs, 700 bearing interest: - 


at 13-annas-per cent. per mensem.. `" 
(3) Mortgage (Ex. A-4) dated 11th March, ` 
190), for Rs. 500 bearing interest at 12-annas ` 
per cent, per mensem; > < poset 
(4) Mortgage (Ex. A:5) dated 9th ye 
12-an- ' 
nas per cent. per mensem; ~* -7o o7 n 
These mortgages were without possession.’ 
Bhabhuti Singh also executed a chitthi’ 


‘(Ex.A-6) in favour of Ram Charan, plaint- ` 


iffs’ cousin, for Rs. 31 -on und Jeth™ 
Badi 4, 1311 Fasli (2nd June, 1904))°. 
Tilak Ram died sometime in 1904. ` 
On the 9th January, 1905, Bhabhuti Singh” 
and his son Lone Singh (dsfendants’ father). 
executed a mortgage (Hx, A-7)-in favour, 
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of the plaintifs and. one. Ramdin -for ` 
Rs. 5,700 bearing interest at 7 annas 6 pies ` 
per cont. ‘permensem. Outof the considera- 
tion money, Rs. 3,552-9 went te the discharge 
of the debts due on Exs. A-2 to A-6 and 
the remaining Rs. 1,147-7 were paid in 
cash before the Sub- Registrar.. The plaint- 


-iffs’ share out of the consideration money - 


(Rs. 5,700): was Rs, 4,275 - and that of 
Ramdin, Rs. 1,425, 


On the i7th March, 1910, Lone Singh 
glons (Bhabhuti Singh. being | dead) exe- 


cuted a mortgage (Ex. A-8) in favour of - 


the plaintiffs. and Ramdin. for Rs. 6,676 


bearing. interest at 9 annas 6 pies per- cent, ` 


per mensem, This deed was executed to 
pay .off the deed dated the 9th Janu- 
ary, 1905, (Ex. A-7):. The plaintiffs’ share 
-out of the consideration money (Rs: 6,676) 
was Rs, 5,000.and that of Ramdim Rs. 1,676. 

On the 25th J uly, 1913,:Lone Singh eze- 
cuted a mortgage (Hx. 2) in.favour of the 

laintiffsand their cousin Ram Oharan for 


s. 7,000 bearing interest at 9 annas per- 


cent. per mensem, .This deed was executed 
to- pay off the deed dated ‘the 17th March, 
1910, (Ex. A 8). The plaintiffs then paid. 
off Rs, 1;750 (Bs. 1;676 plus interest). due to 
Ramdin; - 

On the 26th “May, 1917,. Lone Singh exe- 


cuted a mortgage (Hx. 3): :in favour- of the- - 


ae for Rs. 1,000 bearing. interest at 
annas per cent, per’ mensem, - This 
Pelee was taken in cash. + 
On the 20th July, 1918, Lone Singh exe. 
cuted the. mortgage in suit (Ex, 1). in fav- 


our of the plaintiffs for Rs. -10,500 bear- (2) 


ing interest at 9 annas per cent, per men- 
sem, The consideration money went to 
the discharge of the debts due on Exs, 
2 and 3 mentioned above. The mortgage 
was to be paid off. in five years. : It was 
-further provided by: the deed that in de- 
fault of payment of the mortgage-money 
within the said. period the mortgage would 
-be foreclosed..- ~ 

Lone Singh died in “1925. 4 

The present ate gs instituted on. the 
80th November, 19 

‘The claim was rei by the defendants 
on various grounds. 


It was alleged by the plaintifs in their A 


replication. that.. the mortgage in.suib was 


executed for payment of antecedent:debt and © 
the defendants were bound to pay the same, . 


It: is not-disputed that the. deeds men: 
‘tioned above were dissociated in.time as? 
weli as in fact, 


AQ 


“gHkoRAH i döres aknsti 


ae; 
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' The learned Subsrdinate - J wage: framed 
several issues and found as follows:-~— A 

(1) The desd in suit Ex, I'is genuine 
and for consideration, 

_(2) The property in suit is the joint fami- 
ly property of the defendants and their 


father Lone ` Singh. 


(3) The deed in suit was executed for 
‘antecedent debt’ in respect of a portion of 
the consideration amounting to Rs. I,031-6. 
It was not exeeuted for ‘antecedent ' debt’ 
in respect’ of the rémaining Rs, 9,468-10. 

(4) The plaintiffs have a cage of diction 
for the suit. 

On these findings the learned Subordi-- 
nate Judge decreed the plaintiffs’ claim 


for Rs. 1,031-6 only. The plaintiffs have 


appealed challenging the finding of the 
learned Subordinate Judge on issue No, 3 
86 far as it is against them. , 

The learned Subordinate Judge has found 


‘that the deed in suit was not executed for 
‘antecedent debt’ so far as the sum of 


Rs. 9,468-10 out of the consideration money 
“(Rs.. 10; ;500). is concerned. The amount in 
question is -admittedly that portion of the 


consideration of Ex. 1 which was originally 


due asa debt.from Bhabhuti Singh, the 


‘father of Lone -Singh: and the grandfather 


‘of the. defendants. _. 
“The. learned Subordinate Judge thought 
that he was bound to follow the ruling of 
.the late Court of the Judicial Commissioner 
-of Oudh in the case of Gajadhar Bakhsh 
Singh v. Baijnath (1) referred to in the case 
of Jang Bahadur Lal.v. Raghunath Singh 
-(2). He, therefore, held- that the debt of 
the - defendants’ grandfather was not an 
“antecedent debt’ which: they were bound 
to pay. ` 

“No: question of legal necassity arises in 
“this case. ` The defendants have not pleaded 
‘thatthe debtin question was tainted with 
immorality or illegality and” hence that 
question “also. does not arise in this: case, 

The following _ ‘propositions were. laid 
“down by ‘their Lordships of the Privy 
Council in “tha well known case of Brij 
Narain Rai v. Mangla Prasad Rai (3) :— 
79 Ind. Cas. 104; 27 .0. O. 133; 10 O. & A. L. ES 
11. 0..L. J. 264; A. IR. 1925 Oudh 9}. 10, 


60. 
ass. 98 Ind. Oàs. 1053; 30. W.N, 930; 18 0, L, 4. 
WO 77 Ind, oe. 689; Sige ‘95; av A. L, T 934; 46 


W; A 253; (1994) M, 
10° 0. KA, Ta 


om t 


290 Sa f 
(1) The managing co-parcener of a joint 
` undivided estate cannot alienate or burden 


the estate qua manager except for purposes ~ 


of necessity; but 

2) If. he is the father and the rever- 
sidnaries are the sons he may, by incurring 
debt, so long as it is notfor an immoral 
purpose, lay the estate open tobe taken 
jn execution proceeding upon a decree for 


` 


-payment of that debt. 
(3) If he purports to burden the estate 
by mortgage, then unless that mortgage 
is to discharge an antecedent debt, it would 
“mot bind the estate, - 


(4) Antecedent debt means antecedent 
in fact as: well as in time, that is to say, 
that the debt must be truly independent 
oa not part of the transaction impeach- 
ed. ‘ 


(5) There is nerule that this result is 

affected by the question whether the father, 

who contracted the debt or burdens the 
estate, is alive or dead, ` S 

': It follows from propositions Nos, 1 and 
mentioned above that an alienation of 

‘the joint family property by the father 


can be supported on two grounds alone. 


a necessity and (2) ‘antecedent debt.’ 
Though the expression ‘antecedent : debt’ 
‘does not find place in the Hindu Shas- 
tras, but the Courts have made the pious 
obligation of the sons to pay their father’s 
debt the ground for the doctrine of an- 
tecedent debt, .. “an 
It was ‘held. by their Lordships of the 
Privy Council in the case of Masit-Ullah 


y, Damodar Prasad (4) that the rule as. 


.to the son's liability to pay his father’s 
debts as expressly laid down in Brij 
Narain Rai v. Mangla Prasad Rai (3) ex- 
“tends equally to grandsons and great- 
grandsons.: Under the Mitakshara Law 
the rights of deseendants are co-extensive 
with their obligations, The great-grand- 
son. is as much a member. of the joint 
family as a son or grandson, The right 
in ancestral property extends to four 
_ generations beginning with the father and 
this right. springs frem birth, . Where, 
therefore, a grandson, in acceptance of the 


<. (A) 98.Ind. Oas. 1031; 3 O. W. N. 721; A, I. R:1986 
`P. O. 105; (1926). MW. NG 816; 24 L. W, 551; 48 A, 
: B18; 440, L. J. 321; 51 M, L. J. 792; 28 Bom. L. R. 
1402;7 P. L. T. 815; 53 I, A.204; 25 A. L, J. 1; 31 Q, 
WN, 295 38 M LL T O) 8 


ka 


- 
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recognised obligations resting on him, dis- 
charges the debt which he is bound to, 
his son cannot turn round to say that it 
had been invalidly discharged. This case 
is an authority for the propesition that 
under the Hindu Law a great-grandson 
also is under a pious obligation to psy 
the debts of his great-grandfather and 
the liability for such .paymentis not limit- 
ed to the son and the grandson only.} 

It was held by a Full Bench of the 
Allahabad High Court in the case of Ram 
Rekha (Singhi v. Ganga Prasad (5) that 
where a previous mortgage-deed of joint 
family property is renewed in favour of 
-the same mortgagee and the consideration 

for the subsequent deed is the amount 
-due on the earlier one, the alienation can 
-be deemed to be in lieu of an ‘antecedent 

debt,’ so as te be binding on the sons, 
unless they can establish immorality 
‘or illegality. It should be noted- that 
in this case the gyeat-grandfather and 
‘the grandfathers of the plaintiffs had 
-executed a mortgage-deed of § joint 
family property in 1889in favour of the 
ancestor of the contesting defendants, In 

1910 the father of the plaintiffs, jointly ` 
with the uncle and grandfather of one © 
of the plaintiffs, executed. a fresh mort- 

gage-deed of the same property in favour 
-of the same mortgagee in lieu of the 
bulk of the amount due on the previous 
deed. A decree was passed in 1920 on 
the .basis of the mortgage of 1910 and 
then the plaintiffs sued for a -declaration 
-that the decree ef 1920 was not binding 

on them. The position of the contesting 
defendants in that case was that the 
mortgage of 1920 being in lieu of 
. the amount due ‘on the previous mort- 
gage of 1889 was in lieu of an ‘antecedent 
_debt’ of the fathers and the grandfathers 

of the plaintiffsand was binding on them, . 

even though no legal necessity for the 

advance of 1889 was shown. . 

The ruling of a Bench of the late 
Court of the Judicial Commissioner of 
. Oudh in the case of Gajadhar Bakhsh ` 
Singh v. Baijnath (1) is in direct conflict 
with the ruling of the Allahabad High 
Court in the case of Ram Bekha Singh 
v. Ganga Prasad (5). “In Gajadhar Bakhsh 
Singh v. Baijnath (1) the suit was founded 
.on @ deed of mortgage dated 7th July, 
. 1911, executed by Gejadhar Bakhsh Singh 


(3) 97 Ind. Cas. 514; 49 A.. 123; A, I, R, 1926 All, 5454 


in 


rn 
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and two others in favour of the -plaintiffs. 
The three executants were the sons of 
one Anand Singh. This mortgage was 
& renewal of the previous mortgage execut- 
ed by Anand Singh in favour of the 
same mortgagee on the 22nd July, 1904. 
The defendants in that suit .were Gajadhar 
Bakhsh Singh and Tirbhuwan Singh, sons 
- of Anand Singh, and Rudr Partab Singh, 
the son of Bisheshar Bakhsh Singh, the 
deceased son of Anand Singh. It was 
~ found by the lower Appellate Oourt in 
that case that there was neither legal 
necessity nor ‘antecedent debt’ to justify 
that alienation of the joint family pro- 
perty under the mortgagein suit, but 
the sons of Anand Singh were under a 
pious obligation to discharge the debt 
incurred by Anand Singh under the mort- 


gage of 22nd July, 1904, and consequently - 


the plaintiffs were entitled toenforce the 
mortgage of the 17th July, 1911. It was 
contended in that case that the debt in- 
curred under the deed of mortgage in 
suit was ‘antecedent debt,’ but this con- 
tention was not accepted by the learned 
Judges of the Oourt of the Judicial 
Commissioner of Oudh, They made the 
following observations in their judgment 
in that case :— - 

“The learned Advocate for the respondente, 
‘besides pressing the view of law taken 
by the Oourt below upon us, wanted to 
support the decree of that Court on the 


ground that the debt incurred under the’ 


deed of mortgage in suit was antecedent. 
In agreement with the Court below we are 
of opinion that it was not. The previous 
debt was incurred by Anand Singh for 
the security of which he alienated the 
‘oint ancestral property of the family, 

e then died, The persons: who made 
the second alienation, that is, the mort- 
gage in suit, were ‘the sons of Anand 
Singh. The previous debt, therefore, cannot 
be treated as the antecedent debt. Here, 
again, if wa accept the contention of the 
learned Advocate for the respondents the 
result would be that we would create 
another exception to the general rule. of 
the Mitakshara already adverted to. To 
satisfy the validity of an alienation of 
the undivided estate on the basis of an- 
tecedent debt, the alienation must be by thé 
father for his debts antecedent in time aad 
in fact to the alienation supporting it.” 

Ong of the learned Judges who decided 
that case was our brother Mr,’ Justice 


SHRORAM Y. DURGA BAKUSH., 
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Hasan, who was. also .a. party to th® 
decision in the. case of Jang Bahadu 
Lal v.- Raghunath Singh (2). He mad? 
the following observations in his judgmen 
in the latter case with reference to Gajadhar 
Bakash Singh's case (1) :— . 
“Now, accerding to the. decision in 
Gajadhar Bakhsh Singh v. Baijnath (1) the 


‘first four- items of the consideration on 


which the sale of the 23rd of April, 1898, 
rests do not constitute antecedent debt as 
the trial Court had held, but the learned 
District Judge thinks that they do. I still 
adhere to the opinion expressed in the case 
just now mentioned that they do not 
constitute antecedent debt and. I have 
nothing to add'to thereasons in support of 
that-opinion to what I stated in that case, 
The further question decided in that case 
was-as to the validity of the alienation 
on the pure ground of pious obligation 
on the part of thesons to satisfy the debts 
ef their deceased father. The fact that 
the alienation in suit was whollya renewal 
of the previous mortgage made by the father 
had an important bearing on the decision 
of that question. In the circumstances thé 
essence of the matter lay in the fact that the 
sons were sought to be bound by the previ- 
ous’ mortgage made by the father on the sole 


‘round of -pious obligation: It was held 


that they were net so bound, I am still of 
the opinion that that was a right decision.” 

Having made those observations he pro-~ 
ceeded to consider the question “ whether 
alienation of the joint -ancestral family 
property in satisfaction of the debts of an 
ancestor when such debts were neither 
immoral nor illegal and when the ancestor 
was the father of the member making the 
alienation and the grandfather of one of 
the defendants and the great-grandfather 
of the other defendants is an alienation 
for legal necessity or not’. He then held 
with reference to the decision of. their 
Lordships ef the Privy Oouncil in Masit. 
Ullah's case (4) that the alienation was an, 
alienation for legal necessity. The Hon'ble 
Chief Judge, however, made the following 
observationin his judgmentin that case :— 
~- “Whatever doubts there may have been 
upon the point in the past, the recent deci- 


sion of their Lordships of the Judicial Coma 


mittee in Masit-Ullah v. Damodar Prasad 
(4) kas now clearly established the law as 
to the binding nature of:an alienation of 
joint family property made by the father 
to satisfy the debta of the grandfather ag 
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against the grandson iwhen such debts 
are neither immoral. nor illegal. The item 
of Rs. 966-4-8 was, in the circumstances 
ef the case, a valid consideration in part 
for the purchase, I, therefore, agree with 
my learned brother in dismissing this 
appeal with sosts.” 


The view taken by the Hon'ble Chief 


Judge in Jang Bahadur Lal v. Raghunath 
Singh (2) is quite consistent with the 
view taken by the Hon'ble Judges of the 
Allahabad High Courtin Ram Rekha Singh 
v. Ganga Prasad (5). It-is clear, however, 
that the ruling in Gajadhar Bakhsh Singh 
v. Baijnath (1) which has been re-affirmed 
by our learned brother Mr. Justice Hasan 
in Jang Bahadur Laly. Raghunath Singh 
(2) is in direct conflict with the Full 
Bench ruling of the Allahabad High Court 
in Ram Rekha Singh v. Ganga Prasad (5) 
and we are not satisfied as to the true in- 
terpretation of the ruling in-Masit Ullah’s 
‘case (4). The questions which are to be 
decided in the case before us are of great 
importance. We, therefore, submit the fol- 
lowing questions of law for the decision of 
a Full Bench of the Court, under s. 14 of 
the Oudh Oourts Act. . 

(1) Where a previous mortgage-deed of a 
joint family property executedj by A, a 
Hindu, subject to the Mitakshara Law, is 
renewed in favour of the same mortgages 
by his son B and the consideration for the 
subsequent deed is the amount due on the 
earlier one, oan the alienation be deemed 
to be in lieu of an ‘antecedent debt’ so 
as to be binding on the sons. of B, unless 
they can establish immorality or illegality ? 

(2) To satisfy the validity of an aliena- 

tion of the undivided estate on the basis 
Of an “antecedent debt’ is it necessary 
that the alienation must be by the father 
for his own debts and not for the debts of 
his father or grandfather? 
. (3) Is it necessary for a debt to be an 
‘antecedent debt’ that it should have been 
contracted by thefather alone and not by 
the grandfather or the great-grandfather ? 

Messrs, A. P. Sen, Alt Zaheer, Mohan Lal 
andGanga Prasad Bajpai, for the Appellants, 

Messrs. Ghulam Hasan, Khaliquzzaman 
and Ali Raza, for the Respondents, 

JUDGMENT OF THE FULL 
BENCH. 

Stuart, C. J.—The following questions 
have been referred by a Bench of this Court 
under s. 14 of Oudh Courts Act (IV of 1925) 

ifor decision bya Full Bench, < 
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` (1) Where; a previous mortgage-deed of 
a joint family property executed by A, 
& Hindu subject, to the Mitakshara Law is 
renewed in favour of the same mortgagee 
by his son B and the consideration for the 
subsequent deed is the amount due on the 
earlier one, cán the alienation be deemed 
to be in lieu of an antecedent debt so as. 
to be binding on the sons of B, unless they ` 
can establish immorality or illegality ? 

(2) To satisfy the validity of an aliena- 
tion of the undivided estate on the basis 
of an ‘antecedent debt’ is it necessary 
that the alienation must: be by the father 
for his own debts and not for the debts 
of his father or grandfather? 

(3) Is it necessary for-a debt tožbe an 
‘antecedent debt’ that it should have been 
contracted bythe father alone and not by 
the grandfather or the great- grandfather ? 

We have heard arguments on both sides 
upon these questions. Before I enter into 
the questions if is necessary to state the 
recent history of the law upon the sub- 
ject. In 1923 their Lordships of the Judicial 
Committee arrived at an important decision 
in respect to the authority of a manag- 
ing member of a joint Hindu family 
governed by the Mitakshara Law to alien- 
ate or burden the estate. This was the 
decision in Brij. Narain Rai v. Mangla 
Prasad Rai (3). In that decision it was 
laid down inter alia that an alienation or 
encumbrance of an estate by the manager 
was always good if made for the pur- 
poses of necessity; and it was further 
laid down that a transfer by mortgage 
other than-for legal necessity would not 
bind the estate unless it were to discharge 
an antecedent debt, such antecedent debt 
being antecedent in fact ag well as in time, 
Before that decision was passed the Allah- 
abad High Court had in 1922 decided that 
a Mortgage made to discharge the debts 
of a grandfather in Mitakshara family 
could not bind the grandsons. That deci- 
sion was subsequently the subject of ap-. 
peal before their Lordships of the Judicial 
Committee which was decided in Masit- 
Ullah v. Damodar Prasad (4) a decision -to 
which I shall subsequently refer. On the 
20th December, 1922, a Bench of the late 
Judicial Commissioner's Court decided in 
Ram Sarup Singh v. Jageshar Singh (6) 
that the mere existence of the pious obliga- 
tion of a Hindu son to pay his father’s 


(® 73 Ind. Cas, 466; 26 O; 0, 3414; 90, KA, L.R, 
157; A, I, R, 1923 Oudh 150, 
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-dobt does nat validate a mortgage which 
js invalid for want of legal necessity, or 
of the necessity for payment of antecedent 
debt, There is nothing in this proposition 
with which I am directly concerned in 
this decision, but. I quote it as the deci- 
sion to which I next refer containsa re- 
ference to it. On the 25th of January, 
1924, a Bench of the late Judicial Qom- 
missioner’s Court decided in Gajadhar 
Bakhsh Singh v. Baijnath (1) that a debt 
incurred by a grandfather was not an 
antecedent debt as against the grandsons. 
So far the High Oourt ef Allahabad and 
the Judicial Commissioner's. Court had 


agreed upon the principle that debt incur-: 


red by a grandfather was not an antecedent 
debt as against’ the grandson. There 
had never been any real dispute as to the 
fact thatan alienation madein satisfaction 
of an antecedent ‘debt of the father was 


binding on the sons but the Oourts refused. 


‘to carry this principle any further so as to 
“make an alienation made by a son to 
satisfy an antecedent debt of his father 
binding upon that.son's sen. Their Lord- 
ships, of . the Judicial Committee. very 


shortly afterwards proceeded to lay down a: 


different rule. In Lal Bahadur v. Ambika 
Prasad (T) it was laid down distinctly that 
in a case were Ramdin.and-his brother 


Pateshuri had alienated joint. family pro- 


perty the alienations were binding on 


Ramdin’s grandsons as antecadent debts, 


“ Subsequently in the appeal from the 
Allahabad decision of 1922 to which-I have 


elready.referred, their Lordships decided on. 
the 22nd June, 1926, in Masit-Ullah v. 


-Damodar Prasad (4) that a Hindu-governed 


by -the Mitakshara who has - received. . 
ancestral assets, is liable for the debts. of his: 


_ great-grandfather in addition to the debts of 
his father or his grandfather. The question 
- game. before a Bench of which I wasa, 
member in Jang Bahadur Lalv: Raghunath 
Singh (2). I there decided that an alienation 


of joint family property made by a father in- 


a Mitakshara family -to satisfy the debts of 
the grandfather bound the grandson when 


such debts were neither immeral nor illegal.’ 


` ‘Beyond that I did not go into the ‘question 
and Idid not lay down whether such a debt 
was or wasnot an antecedent debt. My 


, (7) 01 Ind. Oas. 471; 52 T. A. 443; 2.0, W.N. 913; A. 
Í. R. 1925 P. O. 264; (1925) M. W, N. 852; 47 A. 795: 28 
0.0. 371; 12 O; L. J. 649; 23 L. W. 220: 30-0, W. YN, 
701 (P, O.). Fh tee eg A ae 
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who was party to.the desision, expiessed an 
opinion upon the latter point also. I fin 


that prior to our decision in that appeal a 
Full Bench. of the Allababad High Court 


“had decided. in Ram Rekha Singh v, Ganga 


Prasad (5) that such a debt was an 
antecedent debt. That decision was passed 
on the-27th July, 1926, but had not been 


: published when we arrived at the decision 


(3) Jang. Bahadur Lal v. Raghunath Singh 


I now come to the decision of these 
questions which seems to me, in view of the 
latest decisions of their Lordships of the 
Judicial Committee, to present very little 
difficulty. It is agreed that a debt incurred 
by a father in a Mitakshara family can bø 
an antecedent debt binding on the song, 


. According to what I conceive to be the 
“proper interpretation of the latest decisions 


of their Lordships of the Judicial Committee 
it-follows that a-debt incurred by a grand- 
‘father. in a Mitakshara family can be an 
antecedent debt as against the grandsons 


_and a debt incurred by a great grandfather 


in a Mitakshara family can be an antecedent 
debt as against the great-grandsons and it 


. further follows that such debts are binding 

- against the grandsons and the great-grand- 
à i the same `` 
. manner as they’ would be binding against- 


“song respectively in, exactly. 


thé sons.. I would, therefore, answer 


‘the first- question in the affirmative, the 
„second question in the negative and third 


question in the negative. é 

Raza, J.—I have nothing te add to the 
judgment that has just been delivered by. 
the Hon'ble the. Chief Judge. I adopt the 
judgment of the Hon'ble : the Ohief Judge, 
I would also answer the first question in the 


|. affirmative and ‘the second and third ques- 


‘tions in the negative. ms od " 
Srivastava, J.—It is now well settled 


““that-an alienation _by a manager of a joint 


‘Hindu family in respect of ancestral pro- 


„perty. can’ be binding upon -the other 


members.:of the family only: in case the 
alienation has -been made for family neces- . 
sity, but an exception has been reeognised 
in the case of an alienation. made by a 
father-manager when the other. members 
of the family are his sons. This exception 


2d ` js that an alienation made by the father 
| learned. colleague Mr. J ustice Wazir Hasan, . 


for. payment of antecedent débts is binding 
on the sons. even though no family necessity 
may ‘have been proved. “The: essential 
point ‘underlying the three questions] 


‘which have been -referred = to. the i Ful, 
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Bench, is as regardas the correct import 
‘of the term “antecedent 
it must be confined to debts previously 
incurred by the father-manager or if can 
, ba extended to debtsincurred by his father 
or grandfather. The term “antecedent 
debt” has no equivalent in the Hindu 
Shashtras. The doctrine of “antecedent 
debt’ now so well established is ons which 
has come into existence as a result only 
ofa long series of decisions. It would 
be of help in answering .the questions 
raised before us to find out the principle 
underlying the doctrine, The weight of 
opinion seems to be in favour of the 
view. that the principle underlying the 
doctrine is that of the pious obligation 
-which lies upon the son to pay the debts 
of his father. Ifwe trace the genesis of this 
term we find that the two earliest cases in 
which the term “antecedent debt” occurs 
are: Suraj Bunsi Koer v. Sheo Persad Singh 
(8) and Nanomi Babuasin v, Modhun Mohun 


In the first case their Lordships remarked 
as follows :— 

“That where joint ancestral property has 
passed outofa joint family, either under a 
‘conveyance executed by a father in con- 
sideration of an antecedent debt, or in order 
-to raise money to pay off an antecedent debt 
or under a sale in execution of a decree for 
the father’s debt, his sons, by reason of 
their duty to pay their father’s debts, cannot 
recover that property, unless they show 
that the debts were contracted for immoral 
purposes, and that the purchasers had notice 
that they were so contracted.” 


- Tn the next case referred to above 
therr Lordships of the Judicial Committee 
gaid: — 

“Destructive as it may be of the principle 
of independent co-parcenary rights. in the 
sons, the decisions have for some time 
established the principle that the sons 
cannot set up their rights against their 


father's alienation for an antecedent debt, -` 


-or against his creditors’ remedies for 
their debts, if not tainted with immorality.” 
The reference to “immoral purposes” or 
“immorality” in the extracts from their 
Lordships’ judgments quoted above would 


(8) 6 I. A. 88; 50.148; 4 Sar. P. O. J. 1:3 Suth. P. 
0. J. 589; 40. L'R. 226; 2 Shome L. R. 242; 2 Ind 
Dec. (N. s) rg (P. 6.). 

(9) 13 I. A. 1; 13 C. 21; 10 Ind. Jur. 151; 4 Sar, P. 0. 
J. 682; 6 Ind. Dec, (N. s.) 510 (P. O.) ea 
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debt” whether: 


father himself. 
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show. that the principle which their Lords 
ships had in view when they referred to 8 
transfer in consideration of an antecedent 
debt wasthe principle of pious obliga- 
tion. The learned Additional Judicial Oom- 
missioners, Messrs. Wazir Hasan and Neave 
in the case reported as Gajadhar Bakhsh 
Singh v. Baijnath (1) which bas given rise 


‘to the present reference, also remarked as 


follows:— 

“Indeed, the exception founded on the 
grounds of antecedent debt against the 
general rule of the Mitakshara forbidding 
alienation of the ancestral immoveable 
estate rests ultimately on the ground of 
pious obligation.” - 

Opinion to the same effect has been 
expressed in the judgment of the Full 
Bench of the Allahabad High Court in 
Ram Rekha Singh v. Ganga Prasad (5), 

This being the position we have to see 
whether the pious obligation is limited to 
the case of debts incurred by the father 
or extends to debts of the grandfather 
and the great-grandfather. There can be 


-no room fer doubt on this point after the 


recent pronouncement of their Lordships 


of the Judicial Committee in Masit-Ullah 


v. Damodar Prasad (4). It would follow as 
a logical consequence from this that a 


| debt incurred by the grandfather or the 


great-grandfather would be as much an 
antecedent debt as debt incurred by the 
The matter seems to 
me also concluded by the decision of 
their Lordships of the Judicial Com. 
mittee in Lal Bahadur v.. Ambika Prasad 
(7). In this case there were. mortgage. 
debts incurred by the grand-father of the 
respondents and question arose’ whether 
they could be regarded as antecedent debtg 
justifying a subsequent sale of the family . 
property for their liquidation. Their Lorde 
ships of the Judicial Committee after refer- 
ring. to their previous decisions in the cases 
of Sahu Ram Chandra v. Bhup Singh (10) 
and Brij Narain Rai v. Mangla Prasad Rat: 
(3) remarked as follows :— 

“The effect of that explanation, in their 
Lordships’ judgment, is te show that in 
the circumstances of this case both of 
the mortgages of 1885 were ‘antecedent 
debts’ which would justify for their liquida- 


‘tion a sale of family. property not other- 


wise improper.” A 

“ (10) 39 Ind. Oas. 280; 44 I. A. 126; 210. W. N. 678 
1P. L. W. 557; -15 A, L.-J: 437; 19 Bom. L. R. 498; 86 
OSL. J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 M. L, 
T. 22; 6 L. W. 213; 39 A, 437 (P, 0). ; 
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For the abova reasons I would answer 
the question No. lin the affirmative, and 
questionas Nos. 2 and 3 in thé negative. . 
By the Court.,—The reference is 
returned to the Bench for decision of the 
appeal. The answer to the first question 
is in the affirmative and answers to the 
second and third are in the negative. 
@. HY Reference answered, 





` : LAHORE HIGH COURT. 
O1vin MisoELLANBOUS Prtitren No. 318 
oF 1928. - i 

(Orvit APPBaL No. 1963 or 1927). 

June 28, 1928. 7 
Present :—Mr. Justice Bhide. . _ 


HARI BAKHSH-—PLAINTIFE—PRTITIONES 


VETSUS - ee 
BABU LAL AND ANoTHER—DEFENDANTS 
— RESPONDENTS: ` 7 00O O 
Civil Procedure. Code (Aet V of 1908), s. 151, 
0. XXXVIII, r. 5—Attachment before judgment— 
Property liable to attachment—Attachment when to be 
made—Application for security alone,. competency of 
—Inherent powers—Proper remedy not availed of 
—Resort to s. 151, Civil Procedure Code. 7 
Order XXXVIII, r. 5, Civil Procedure Gode, con- 
templates attachment of property ‘which the defend- 
ant is about to dispose of or remove from the 
jurisdiction of the Court and does not apply where 
the property -has been already disposed of or 
removed, nor does the said rule contemplate attach- 
ment of joint property of the parties. It is only 
the property belonging to the defendant that can be 
attached under the rule. i 
Damodar v. Pannalal (1), referred to. 
Where a party has failed to avail 
remedy prescribed by the Code he cannot invoke the 
aid of s. 151, Civil Proeeduré Oode. 
An application merély for taking security from the 
defendant for the satisfaction of any decree that 
may be passed against him without a prayer for 
attachment of any specific property belonging to him 
does not fall within the scope of O. XXXVIII, r. 5, 
Qivil Procedure Code. 


Petition, under O. XXXVIII, rr. 1, 2 and. 


5and s. 151, Oivil Procedure Oode, for 
security being taken from the defendants 
for satisfaction of any decree that may be 
passed against them in the above noted 
. case by the High Court. 

(Original Suit No. 186 of 1910, -decided 
by the Senior Subordinate Judge, - Delhi, 
dated the [5th August, 1927). 

Mr: D. C. Ralli, for the Petitioner. 


Lala Sardha Ram, R. 8., for the Respond- - 


ents. 
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of the “proper 
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JUDGMENT.—This isan spplisatlo# 
under O. XXXVIII, rr- 1, 2 and 5 and 
s. 151, Civil Provedure Oode, for security 
being taken from the respondent for satis» 
faction of any decree that may be passed 
against him. ° 

“The application relates to a suit for ag- 
counts and partition of property, which 
was instituted as long ago as 1909. On the 
15th of March, 1914, a preliminary decree 
was passed by the trial Court, which was 
subsequently set aside by this Court but 
eventually restored by the Privy Council 
on the 2nd January, 1924. The case hav- 
ing been sent to the trial Court once 
more for the passing of a-final decree, the 
learned. Senior Subordinate Judge held 
that the applicant was entitled to an 
account upto the date of the final decree 
and not merely up to 15th May, 1914,—the 
date of the preliminary decree, “From this 
décision the respondent has filed an 
appeal‘ which is pending in this Oourt and 


- proceedings have been stayed with respect 


to the taking of accounts subsequent to 
15th May, 1914. 

The present application is mainly based 
en the grounds that the respondent ig 
deliberately delaying the proceedings, with~ 
holding account-books, and that with the in- 
tention of delaying execution of any deeree 
that may be passed against him, he hag 
disposed of all the assets of the shops 
converted them into cash, and removed 
the same along with the account-books ta 
the Jaipur State. These allegations are 
supported by an affidavit. The respond- 
ent has fileda counter-affidavit in which 
he has denied the allegations, though he 
has admitted that the business was closed 
and the goods were sold. He, however, 
alleged that this was done as the business 
was being carried on at a loss and debts 
had to be paid. The respondent denies that 
any goods or money relating to the joint 
family partnership is now in his possession. 

A preliminary objection has been raised 
that no application under O. XXXVIII, 
rr. 1, 2 or 6 or under s. 151, Civil Procedure 
Code, is maintainable on. the grounds 
mentioned above. Arguments have been 
addressed at some length and after con- 
sidering them, I am of opinion, that this 
objection must prevail, Rules. 1 and 2of 
O. XXXVIII, Oivil Procedure Oode, are 
clearly, irrelevant and this was conceded. 
As regards r. 5 of the same Order, it seems 
to me that the rule really contemplated 


~ 
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attachment of property, which the defend- OUDH CHIEF COURT. . 
“ant is about. to dispose of or remove from ff Test Oivi: APPmaL No. 136.07 1927. = 
the, juriediction of the Court; Inthe pre > ` _ August 13, 1928... ae 
“Bent instance, the allegation is thatthe re- Present i—Sir Louis Stuart, Kr., Chief 

. pondent has already disposed of the prow |: ` Judge, and Mr. Justice Raza. 
perty, and rémoved it from the jurisdic- Thakur SHAMBHU SINGH axp OTHERS— 


tion of the Court,’ The rule requires the PLaINTiFFs—A PPRLLANTS 

‘applicant to “specify the property to be / versus 7 F 
attached and the estimated value thereof’ Thakurain SUKHRAJ KUER anp OTHERS . 
ond ‘security can only be taken for pro- —Derunpants—Responpunts. - ih 


ducing and- placing at. the disposal of ya Ane pie Nn Pils mar of pro- 

(| Y 0 T amongst certain s 
rad eae sek nes th ee eG collaterals—Will—Validity of Will—Burden of proof. > 
Ene > 3 I . , Anarbitrator has no power to alter the course of ` 
he sufficient to satisfy the decree, In the legal devolution of property ina mode at variance, 
present instance, the applicant has not with the rules of law applicable to the parties. [p. 802, 
specified any property and has applied el 1] 


f ae ; , A provision inan award to the effect that on ‘the 
‘generally for security being taken for death of'a Hindu ‘without male issue or his’ widow, 


atisfaction of any decree that may be the successor to the property shall-be appointed 
[aa againat the respondent. No such from among certain collaterals is void and unen. 
application seems to me to fall within thé foreeable in law. iya cay ac 5 ' 
Beope of O. XXXVIII, r. 5, Civil Procedure Wies a Will de chang te tO o 
bik 2 pro- 
(ode, It has also been held in Damodar pounders to show not only ‘that it was executed but . 
-v. Pannalal (1) that the rulecentemplated that it was executed intelligently- and that the 
attachment of property belonging to the Lata Sara pad pee inte g iay 
def endant and not of property belonging challenge it to break that.evidence or to meet it-with 
jointly to the pees a the rey Sang, other evidence, [p. 303, col. 1] . 
the proper remedy according to the above “Appeal against a decree of the Subordj 
ruling isto apply forthe appointmentof ~“*PP 2 hana gin reel 
-&. Beever under O, a An applica- Date Judge, Bahari; dated the 30th July, 
tion for appointment of a Receiver was Dr. Sir Tei B Kadur o 
ti = Dr, 4 j Bahadur . Sapru, Messrs. .. 
apparently made when an appeal was Ghulam Hasan, Ali Raza Bhairon Nath. and ` 
pending in this Court in 1917, and it was A: Rauf, forthe Appellants, °° mg 
-only by an agreement between the par- ‘Messrs. T, re eee “Mu i Lal, Rai 
ties that the appointment of the Receiver >SSTB, 1gbal Ahmad, Munni Lal, a] 
. ; ; AR Bahadur Asthana: and. Karta Kishan 
was eventually kept in- abeyance and forthe Respondents sae peed i ae 
eecurity was taken from the respondent 27) ) © iespondentg, NANA? i < 
pending decision of appeal (vide order of - SUDGMENT.—This . is “a - plaintifs’ .- 
Bhah Din, O, J., dated 30th March, 1917), - appeal against the decree of the learned 
- The learned Oounsel for the applicant Subordinate Judge. of Bahraich, dated the `- 
urged that security sbonld at any ratebe Sath July, 1987, by. which thé plaintiffs' 
taken under s. 151, Civil Procedure Oode, suit: was dismissed.:.The plaintiffs "were 
. -büt was unable to cite any authority to Shambhu Singh, son of Jagmohan Singh, 
support his.contention, The Code provides Daya. Shanker Singh, Mabadeo Singh and- 
for security for satisfaction of decree be- Ram Karan Singh ‘sons of Adhar Singh. 
ing taken in certain eases only. There was After, their. suit had been dismissed and 
& remedy open to the applicant, viz, the this appéal-has been’ filed they have sold >. 
appointment of a Receiver pending final their title - to half the property, which. ° 
decision of the suit, but the applicant did is’ the subject'mattér “in this suit, to.. 
- hot avail himself of it at theproper time, Lala Ram Saup Rastogi of Lucknow 
` .In these circumstances, I ` do ‘not think city. He has been joined as an appel. 
s. 151, Civil‘Procedure Code can be resort- lant. The facts, which it is necessary ` 
‘éd'to to support the present application, to state in order to appreciate the nature ` 
< I. accordingly dismiss the application of appeal, are these. A certain Indar Pal 
“but in view of all the circumstances make Singh owned three entire villages and a.. 
. ùo order -as to costs. ©- < ; gsharé.in a fourth village in the District 
“Rb . ...: Application dismissed. of Bahraich. These villages will be de- 
CAN A o ea ; . `. Seribed in this judgment asthe estate. In- 
' (1) 9 Bom, L. R.,540, f . _ day Pal Singh died on the 2st August, 1871, 
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Singh (or Mahadeo Singh) th’ twoothersons 
were Ohhattar Singh and Sheo Ratan Singh. 
After his death the estate was enteredin the 
name of Madho Singh, who provided main- 
tenance for his brothersin a manner which 
will be detailed subssquently. This main- 
` tenance has been continued to their de 
scendants. The plaintiffs are the descend- 
ants of Obhattar Singh. The descendants 
of Sheo Ratan Singh are in éxistence. As 
they did not join in the suit they were 
made defendants. 
the 16th June, 1890.. On his death the 
estate was entered in the name of his 


son Shanker Baksh Singh, Shanker Baksh ` 


Singh remained in enjoyment -of the estate, 
continuing the payment of maintenance 
to the descendants of Chhattar Singh and 
the descendants of Sheo Ratan Singh. 
Shanker Baksh Singh died on the. 25th 
September, 1922. He left no male issue. 
He was survived by his widow Musammat 
Sukhraj Kuer respondent No. 1 and five 
daughters, Jagraj 
Bachhi, who was a widow at the time 
of her father’s death, Musammat “Babu” 
who married Thakur Bishrup Singh and 
three others. “Babu” was not a widow 
when her father died but isa widow now. 
Jagraj Kuar “Bari Bachhi” is respondent 
No. 2. He also left surviving him two 
married daughters, Jagpal Kuar, and Harfa 


or Batauli andan unmarried daughter. Jagpal * 


Kuar has a sen Birendrapal Singh or 
Lal Saheb who is respondent No. 3. 
Shenker Baksh Singh was about forty: 
seven years of age at the time of his 
death.- He had not been born in 1874, 
He resided in the village of Naugaiyan 


‘in the Bahraich District, It is proved 
and admitted on both sides that for some 


months previous to his death he had 


been suffering from chronie dysentery and. 


harmorrhoids. ‘He was’ daily becoming 
weaker, On the 2nd or 3rd September, 
1922, he was broughtfrom Naugaiyan to 
Bahraich tothe houseof Babu Sheo Gopal, 
a legal practitioner, whom he had consulted 
on previous occasions. 


underwent medical treatment. 
l0th or llth September, 1922, his wife 


Sukhraj Kuar and his widowed daughter 


Jagraj Kuer arrived at Bahraich and 
went to the house of Babu Sheo Gopal 
where they resided with the invalid. Ac- 
cording to the evidence on the 15th Septém- 
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'` jeaving three sons the eldest .was Madho . 


Madho Singh died on ` 


Kuar known as Bari 


died in January, 1994, 


| the defendants Nos. 4 to 


He stayed in the. 
house of Babu Sheo Gopal Pleader and 
About the 


‘covering from the 


-y 

ber, 1922, Shanker Baksh Singh instructi 
ed Babu Sheo Gopal tp draft, a Wil. “On, 
‘the 18th September, 1922, he issued further 
instructions.. A rough draft was made by 
SheoGopal. BabuSheo Gopal sentat about 
10 .'u. for a petition-writer called Mahadeo ` | 
Prasad. Mahadeo Prasad faired out the `. } 
draft,- At.2 P, x. the Will was signed, | 
being executed in the presence of at- 
testing witnesses Sheo Gopal and Lal 


‘Bahadur. Lal Bahadur had died before 


he could. be called as a witness in thi 
suit. The Will was registered by the Sub. 


- Registrar of Bahraich on the same day. 


Shanker Baksh Singh had up to this time 
been under ‘the madieal attendanee of an 
kakim ccalled Mohammad Umar. On the 
21st September, 1922, Dr. Pant, a regularly 
qualified medical man, who was then Ag- 
sistant Surgeon at Bahraich, was called 
in to_attend Shanker Baksh Singh. Shan- 
ker Baksh Singh was then in & precarious 
state of health. On the 22nd or possibly 
on the _24th September, 1922, Shanker 
Baksh Singh was taken back to Naugaiyan, 
He died on the 25th September, 1929. 

After his death Buddhu Singh, the 
brother of Shambhu Singh plaintiff and 
Gaya Singh the son of Ahbaran Singh 
who was the brother of Adhar- Singh ap- 
plied to the Revenue Authorities to have 
their. names entered to engage for the 
revenue of the estate. Gaya Singh and 
Buddhu -have since died. Gaya -Singh 
died in July, 1923, and Buddhu Singh 

f _ 19: Sukhraj Kuer 
opposed this application claiming inter 
alia under the Will of the 18th Septem- 
ber, 1922. The plaintiffs agreed that her 
name should be -entered and that the 
question of title should be left to be 
decided in a regular civil suit. In tho 
proceedings before the Revenue Authorities 
7, who be 
to the Sheo Ratan Singh branch, coe 
an application to the effect that they ao- 
cepted the title of Sukhrej Kuer. The 
Revenue Authorities entered her name ag 
the person entitled to engage forthe revenue 
of the estate and she is still in possession. The 
present suit was filed in the Oourt of the 


Subordinate Judge of Bahraich on, the 15th- 


September, 1925. . | 
' We had considerable difficulty in’ dis- 
plaint in the suit what 


the ease of the plaintiffs actually was. 


“We shall advert later to this question. It 


is sufficient to note for the present, that ` 
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“wa consider that the plaint, 
reflects little credit. on those responsible 
fot its preparation, So far from putting 
the, ‘case of the plaintiffs in a coherent and 


.‘datelligent manner the plaint leaves in. 


. eonsiderable doubt what their case actually 
was, and even leaves the question ofthe 
relief sought doubtful. This is one of 

_ the cases in which the right to seek 
alternative reliefs was pressed in a manner 
‘which interfered. considerably with the 

-subsequent - decision. Put” broadly, the 
‘ease for the plaintiffs, appears to have 

- -beon that Madho Singh had the property 
for the benefit of himself and his brothers, 
that he was entitled to manage the estate 
and to enjoy the profits subject to a liabil- 
ity to provide maintenance for the col- 
lateral branches, but that he had not full 
title as: proprietor.. The case continued 
that on the death of Mahadeo Singh Shan- 
ker Baksh Singh obtained the same status 
as that possessed by his father, that Shan- 
ker Baksh Singh had no power of aliena- 
tion either by devise or otherwise, and 
that on his death without male issue 
the property. reverted to the collateral 
branches. Great stress was laid upon the 
contents .of an award of the 27th July, 
1874. We. shall consider the terms of 
this award later. In event of it being 
found against the plaintiffs that Shan- 
ker. Baksh Singh had a right to devise 
‘the property by Will the plaintiffs attacked 
the Will itself. They asserted that Shan- 


ker Baksh Singh, at the time that he- 


executed the will, was not of sound dispos- 


ing- mind, and they further asserted that _ 


the- Will had: been executed as the result 
- -of undue influence. The directions of 
O. VI, r. 4 in respect of particular of the 
undue influence alleged were‘not in our 
opinion, satisfied. The plaint asserted, for 
a reason which the learned Oounsel for 
` the appellants has been unable to ascertain, 
that daughters. and daughters’ sons were 
excluded from inheritance under a family 
custom. It is difficult to seé how this 
question could arise on the merits of the 


suit, 
replication, which so far from clearing up 


the position went rather to confuse and ~ 


complicate “it issues were framed. The 
main issues with whieh we are concerned 
are the issue as to the effect of the award 
and the issue as to the validity of the Will. 
There was further an issue that Sukhraj 
Kuer was debarred from inheriting the 
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as it stands, ` 


After a series of- pleadings and a ` 
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properties in suit under the terms of thd 
award and also under a family tribal cus- 
tom. We have difficulty in finding when 
the plaintiffs first asserted a tribal and 
family custom excluding widows. from 
inheritance under the Mitakshara Law 
as to intestate succession. It is not, 
however, of . importance as to whether 
this latter plea was properly raised, as 
the learned trial Judge has decided on 
the evidence that the existence of a 
custom excluding widows has not been 
established, and as his decision upon this 
point has been accepted as correct by the 
learned Oounsel for the appellants. The 
grounds of.appeal question the accuracy 
of this decision in ground No. 10, but the 
learned Counsel has abandoned that ground 
of appeal. The learned trial Judge decid- 
ed that Shanker Baksh Singh was at the 
time’ of his death a full proprietor of 
the estate and that he had complete title 


“to devise the estate by Will.. He found 
that there was nothing in the terma of. 


award which prevented his exercising this 
power of devise. In respect of the Will he 


found that it had been executed by Thakur- 


Shanker Baksh Singhin the manner requir- 


ed by law, andhe furtherfound that Shanker- 


Baksh Singh was of sound disposing 
mind at the time that he executed the Will, 
and that the plaintiffs had been un- 


able to establish that the execution was’ 


vitiated by the exercise of undue influence 
upon the testator. Having thus found: 


proprietor with a full power of devise 
and that he had made an effective devise 
which excluded the plaintiffs absolutely, 
he dismissed the suit. He further found 
that daughters and daughters’ sons were 
in this family excluded from succeeding 


-to property under.the intestate succession 


provided by the law as there wasa special 
local and family custom established which 


-g0 excluded them. ‘This point is immaterial 


to the decision of this suit, as Jagraj 
Kuar’ did not claim except under tha 
terms of the Will, and Lal Saheb has 


‘based his title upon a transfer made’ in 


his favour by his grandmother Sukhraj: 
Kuar, i 

We now approach the matters for deci- 
sion in the appeal. We have first to note 


the learned trial Judge has devoted te the 
desision of a suit complicated by inaceu- 
rate pleadings and by the introduction of 


(A 


that Shanker Baksh Singh .was a full” > 


‘our appreciation of the great care which - 
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much’ irrelevant and useless evidenca, 
We have further to note that we have 
received the most valuable assistance 
from the experienced senior learned 
Counsel who have appeared on both 
sides, 

We have now to advert to the plaint. It 
is necessary to examine this closely in 
order to appreciate the arguments of Sir 
Tej Bahadur on behalf of the appellants. 
We have indicated the case asserted by the 
plaintiffs in respect to the limitations of 
Shanker Baksh Singh. We here quote in 
extenso the second, third and fourth para- 
graphs of the plaint:— 

“Paragraph 2.—That Indar Pal Singh 
was ths proprietor and possessor of 
Naugaiyan estate, which includes the 
villages and property in suit, entered in 
the list hereto attached. 

“Paragraph 8.—That Indar Pal Singh 
was Raikwar Suraj Bansi and he died on 
the 21st August, 1871, leaving three sons, 
Mahadeo Singh, Chhattar Singh and Sheo 
Raten Singh. 

“Paragraph 4.—That after the death of 
“Indar Pal singh disputes arose between his 
_ sons the decision of which was referred to 
‘Lalta Singh, Sheikh Nawazish Ali and 
Zafar Mehdi as arbitrators, under an 
agreement for arbitration, executed “by 
Mahadeo’ Singh, Chhattar Singh and Sheo 
Ratan Singh. That the said arbitrators 
under the award on the 27th July, 1874, 
decided the case to this effect that in view 
of the preservation of the estate, Mahadeo 
Singh would remain proprietor of the estate; 
that Chhattar Singh and Sheo Ratan Singh 
would get someland by way of mainten- 
ance and it was held that in case of Mahadeo 
Singh having amale issue he would be 
the successor of Mahadeo Singh in respect 
of the estate andthat in case of his hav- 
ing no male issue it would be ineumbent 
on him or his heirs to appoint some one 
from among the sons of Chhattar Singh 
or Sheo Ratan Singh as his successors; 
and that in the presence of the descend- 
ants of Ohhattar Singh and Sheo Ratan 
Singh no body would have aright to be 
the successor or representative of Mahadeo 
Singh.” 

ẸIt isto be observed that in these paragraphs 
the plaint does not describe clearly the 
title of Madho Singh, the father of Shanker 
Baksh Singh. Nowhere does the plairt 
assert that Indar Pal Singh and his sens 
Madho Singh, Chhattar Singh and Sheo 
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“Ratan Singh wera members of a joint 


Hindu family, Nowhere does it suggest 
that the property was joint a Jan 
perty. In the whole course of the pleadings, 
in the issues andin the conduct ‘of the 
case the plaintiffs never put forward that 
the property was joint family property; and 
in the grounds of appeal itis not suggest- 
ed thatthe property was joint family pro- 
perty. The circumstances here are such 
that the ordinary presumption of the 
Mitakshara Lawis rebutted by the facts of 
the case. There is evidence on the record 
which shows that during the lifetime of 
Indar Pal Singh his son Madho Singh 
had claimed as against him portions of the 
estate. The .evidence upon this point 
though scanty precludes the view that the 
family was-a joint family. It is establish- 
ed from this evidence that this eatate had 
come into being before the confiscation 
of 1858 and it was clearly awarded by 
the British Government to Indar Pal Singh 
after the confiscation. There is’ no eyi- 
dence as tothe manner in which it wag 
awarded. The mere circumstance that it 
was entered in Indar Pal Singh’s name is 
not of great assistance, for itis well known 
that many estates were awarded to a per- 
son as head of a joint family. But the 
award, upon which thé appellants rely, pre- 
cludes-the view that thefamily was joint 
and it even precludes a view other than the 
view that the property after Indar Pal 
Singh's death was ‘obtained by Madho 
Singh as his own property subject te the 
obligation of providing his brothers with 
maintenance. We have to emphasise these 
points as the position taken by the ape 
pellants varies according to the findings 
at which we arrive. If the property had 
been the self-aequired property of Indar 
Pal Singh and thefamily was not a joint 
family it should under the Mitakehara Law 
have, upon his death, been divided into 
three shares one of which would hava 
gone to Madho Singh, one of which would 
have gone to Ohhattar Singh, and oneof 
which would have gone to Sheo Ratan 
Singh. The award, however, clearly shows 
that the property was not divided in that 
manner. We now come to the award itself 
It is printed at two places. We refer to 
Ex. A-5 which is printed at page 95 of Part 
III, We shall note in examiningit certain 
inaccuracies in translation. We have first 
to see how this award came into being. It 
appears from its} heading that in a suit 
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"brought early in the seventies by Chhattar 
singh and Sheo Ratan Singh against Madho 
Singh in the Court of the Assistant Oom- 
missioner of Bahraich in which they claimed 
maintenanes against their brother, the de- 
‘termination of the maintenance due was 
referred to the decision ‘of arbitrators who 
made this award on the 27th July, 1874. 
The award was subsequently made a decree 
of Court, Wehave been unable.to obtain 
any evidence as to the origin of the suit 
or its subsequent conduct except the evi- 
dence contained in theaward itself. This 
much, however, appears to us clear. The 
suit was a suit for maintenance brought 
by two younger Brothers against an elder 


“brother, The fact that they. considered it, 


necessary to institute a suit in this form 


o. would.go to show, not only that. the family 


- was not a joint family, but that the estate 
had not devolved asself-acquired property 
‘under the provisions of the Mitakshara Law 


E for had it devolved under the provisions of 


the Mitakshara Law it would, if joint family 
‘property, have been inherited by all three 
brohers by survivorship, and if it'had been 
the self-acquired property of Indar Pal 
Singh it would have been divided in three 
< equal.shafes.amongst them. But we find 
that the eldest brother Madho Singh was 
in possession of the estate and that his bro- 
- thers were suing. for maintenance. The 
-state would appear from this to have been 
“an estate held: singly by an elder brother 
“ undera common practice in Oudh which was 
- prevalent before 1857 which placed upon 


i him the obligation to provide maintenance _ 


to.the younger members of the-family. 
-- The following are the necessary extracts 
from the award :— A i ; 
- “The parties:-by executing an agreement 
for mutual arbitration on 26th July, 1874, 


© fae empowered us (and agreed) to’ the effect 


l the parties would agree to anything 
feat we hight decide with regard to “the 
ies.” fs nite 
Panik is certainly general enough but it 
must be remembered that the suit was a 
suit for maintenance and for nothing else, 
“Tt was not a suit to decide title to the estate, 
The arbitrators continued:— | 
“Jp our opinion it is expedient that for 
the preservation of the family estate, Madho 
Singh should remain the owner of the estate 
and that he should give in perpetuity for 
the purpose of maintenance of Chhattar 
Singh. and Sheo Ratan Singh and their 
heirs” —here certain land is specified and 
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Gartain_othét privileges are specified, 
The award then continues: “During 
the. life-time of Madho Singh, the 
persons ‘should be content with the said 
lands. If God is pleased to grant male issue 
to Madho Singh he (i. e., such son) would be 
the representative of Madho Singh estate.” - 
As Madho Singh begot a soni Shanker | 
Baksh Singh we are clear on the first . 
point that Shanker Baksh Singh succeeded- . 
Madho Singh as “owner of the estate.” The 


word owner in the Urduis “malik.” There is 


nothing stated affirmatively as to the powers 
of Madho Singh and hisson, ifany, to deal 


with the property as they wished, but, onthe | - 


other hand, there is nothing to restrain them : 
in any way and the use of the word “malik” ~ 
ag we read the context, would give both 


Madho Singh and his son full proprietary `` 


rights. Wenow cometothe passage upon 
which the learned Oounsel for the appel- 
lants had laid great stress. We note before 
wecome to it that this passage only refers 
to the eventuality of Madho Singh having 
no son. ‘In ease there be no male issue of 
Madho Singh it will be incumbent upon 
Madho Singh and his wife that they should 


constitute one of the sons of either Chhattar - — 
Singh or Sheo Ratan Singh as successor and >, 


representative. So long as there are Ohhat- 


tar Singh and Sheo Ratan Singh's sons in. . ` 
the field no one shall be entitled to become |. 


successor and representativeof Madho Singh, 


When the daughter of any of the aforesaid = 
persons is to be married it shall be incum». ` 
bent upon Madho Singh to help them with : ` 


cash aud kind in proportion to his incoma 
and means, At present Madho Singh should 
pay Rs. 100 in cash to the said persons.” - 


We have to note that in the copy of this ` 


award.filed by the plaintiffs instead of the ` 
, word “wife” is inserted the word “heirs. The. `. 
- learned trial Judge has given good reasons . . 


for showing that the defendants’ copy- 


Ex: A-5 is correct in this particular, and > 
: that the plaintiffs’ copy has been tampered - 


with. 


This latter incident is one of the many 
unsatisfactory incidents in the conduct of 


the plaintiffs’ casein the trial Court. It .. - 


is upon this passage that the learned 


-Counsel for the appellants has relied. He | | 
frankly accepts the view that the word. ~~ 


“heirs” in his clients’ copy is an interpola- 
tion, and that. the power of appointment 
wae given to Madho Singh and his wife 
and not to Madho Singh’s heirs. He argued `- 
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in the first place that the “property was 
joint family property which, for the pur- 
pose of convenience, was left first in the 
hands of Madho Singh and then in the hands 
of his male descendants, if any, to be en- 
joyed by them for their individual benefit 
subject to the provision of maintenance 


to the collaterals, but he maintained that. 


the property remained joint family pro- 
perty. It is upon the plea that the pro- 
perty.is joint family property that he 
pressed his claim for the first relief sought 
in the plaint, which is a relief by way of 
immediate possession of the property, | 

He then took the position that even 
if the property is not joint family pro- 
perty and isto be considered as the self- 
acquired property of Madho Singh his 
clients are entitled to a declaration of their 
title to succeed. Here he took a position 
which was certainly included in the Te- 
lief claimed in the plaint but which was 
inconsistent with allegations in the body 
of the plaint, to the effect that in absence of 
a valid testamentary disposition, the 
property would vest under, the provisions 
of the Mitakshara Lawin Thakurain Sukhraj 
Kuar after her husband’s death. His case 
was that the Will was bad, and that she 
“would have the estate of a Hindu widow. 
The learned Counsel agreed that in order 
to succeed on this plea he would have to set 
aside the Will, but maintained that ifhe 
‘succeeded in setting aside the Will his 
‘clients were entitled toa daclaration that 
Sukhraj Kuar's title was only that of a 
Hindu widow and that his clients were 
entitled to a declaration 
the nearest reversioners, -The learned 
Oounsel agreed that it would be difficult 
for him to obtain the second declaration 
in view of the fact that itis impossible to 
determine atthisstage who will be the 
nearest- reversioners after the death of 
Sukhraj Kuar, thi lady being still alive, 
But.he has pointed out that if he can upset 
the Will he is entitled at least to @ declara- 
tion that the estate of Sukhraj- Kuar is 
cnly that of a Hindu widow. We agree 
with him upon the latter point, - 

We now turn to the passage in the award 
itself. In the first place we have to consider 
what this award means and if it has the 
meaning which the learned Counsel for 
the appellants suggests, we should then 
‘have to consider whether the. restriction 
placed by the arbitrators on such a 
gonstruction ig a restriction which ig 
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` enforceable in law. The learned 


that they were- 


trial 
„Judge did not go into the latter point 
because- he found that there was no 
restriction upon Shanker Baksh ingh 
under this portion ofthe award. Shanker 


-Baksh Singh had notbeen born when this 


award was’ made, 
has written:— . 

“It may be thus seen that the award 
contemplates two contingenéies for each 
of which it has madea separate provision, 
Madho Singh hada son and so the other 
contingency, viz., that arising in the case of 
his having no son, did not at all aries 
making the provisions in the award relating 
to it nugatory and inapplicable, No 
restriction, whatsoever, has been imposed 
by the award on the powers of Madho Singh's 
son on his succession to the properties in 
suit on Madho Singh's death, nor is there 
anything at allin the award indicating 
that the devolution of the properties after 
the death of Madho Singh's son would 
take any course other than laid down by the 
ordinary rules of succession. It is thus 
clear that under the award the properties 
-in, suit absolutely vested in Madho Singh’s 
son Shanker Baksh Singh after- the death 


The learned trial Judge 


of Madho Singh without any restriction on cre 


his powers, and that the said properties 
did not, as they could not under the 
circumstances, vest in Chhattar Singh and 
Sheo Ratan Singh. This. being so, the 
plaintiffs cannot, in any way, benefit by the 
“award.” After @onsideration we have 
arrived at the same conclusion! It appears 
-to us that the arbitrators were looking no 
further than Madho Singh's death, They 
wére concerned with the claims of his two 
brothers to maintenance. So long. as 
Madho Singh lived the two brothers were 
to receive ‘maintenance and nothing more A 
but they were to get something more if 
Madho Singh died without leaving male. 
issue. If he died without leaving male ` 
issue the arbitrators considered that a son 
of Obhattar Singh or a son of Sheo Ratan 
Singh should. be selected who would bes 
come owner of the estate in the manner 
“in whieh Madho Singh had been owner of 
the estate. It is obvious that this Provision 
could only affect one of the sons of the two 
brothers, The provision for ‘maintenance 
of the remainder had already been made 
by the previous part of the ‘awaid,- Wedo 
not read this “awaid” as meaning, as fhe 
learned Counsel for the appellants. would 
‘have it, that on the extinction of the ling 
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appointed by the last holder.or his widow 
or both of them from the collaterals, and 
there is certainly nothingin this award 
which can suppert the plaintiffs’ case, which 
is not that the widow, or inthe event of 
her refusal the Court should make the 
appointment, but that they should suc- 
eeed according to the Mitakshara Law as 
reversioners. The claim to succeed as 
yeversioners under the Mitakshara Law is 
palpably not based upon the award. We 
decide that the award does not help the 
plaintiffs in any way. This being the case 


we need touch very lightly on the validity, 


ofsuch a provision, if it existed. We 
consider that upon the authority of the 
decision in Jafri Begam v. Alt Raza (1) 
such a provision, ifit had existed, would 
have been invalid. Their Lordships of the 
Judicial Committee in that case had to 
decide whether a provision in an award 
which deprived a lady, called Abbasi 
Begam, of the right, which she had under 
the Muhammadan Law, to obtain partition 
of certain property could be enforced against 
her son, who had succeeded her after her 
death. Their Lordships said at page 118* :— 

“ Ag regards the effect of the fifth clause, 
their Lordships agree with the Judicial 
Commissioners that it affords no defence to 
the present action. It may. have bound 
the parties who agreed among themselves 
to abide by it; but as against the present 
plaintiff the clause has no effect whatever. 
The arbitrator had no power to alter the 
course of legal devolution in a mode at 
variance with the ordinaryiprinciples of Mu- 
hammadan Law in the absence of a special 
custom prevailing in the family, He had 
no power to make property which was 
divisible by law indivisible for ever.” 

The facts were,.of course, different but 
the principle appears to us to bind the 
present case. Ifthe arbitrators had direet- 
ed that the son of Madho Singh should not 
be competent to devise his property as 
he was entitled to devise it by law, 
but was to be confined to appointing a 
person of a particular class as his successor, 
the arbitrators would have been endeavour- 
ing to alter the course of legal devolution 
jn a mode at variance with the ordinary 
principles of Hindu Law. 


(1) 281. A. 111; 23 A. 383; 5 0. W. N, 585; 11 M. 
L., J. 148; 3 Bom, L, R. 311; 8 Sar. P,O, J. 27 


(P. 0). 
“FPage v8 1, A—[Ed,] 


SHAMBHU SINGH 9, SUKUBAS KURR., 
of Madho Singh the successor was to be ` 
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We summarise our conclusions. We ` 
find that the estate was owned and possess- 
ed by Shanker Baksh Singh with full 
proprietary title. We find that it was not 


“family property. The whole history of 


the estate is in favour of the view which 
we take. Itis noticeable that in the year 
1895 an appeal was deeided by the Judicial 
Commissioner's Court, in respect of this very 
estate, This litigation has been referred 
to by the learned trial Judge, He found 
assistance frem a translation of the award 
now in suit which was made in that liti- 
gation and he has referred to the litiga- 
tion in support of his finding that the 
copy of the award produced by the de- 
fendants was accurate and that the copy 
ef the award produced by the plaintiffs 
was inaccurate. We refer to this litigation 
upon another point. This litigation origi- 
nated in a suit brought by Jagmohan Singh 
(the father of Shambhu Singh plaintiff) 
against, Shanker Baksh Singh fora con- 
tribution towards the marriage expenses of 
his daughter. The appeal was decided on 
the 6th August, 1895 by Mr. G. T, Spankie. 
It is Shanker Baksh Misra v. Jagmohan 
Singh (Second Civil Appeal No. 162 of 1893), 
The judgment in that suit shows clearly 
that Jagmohan Singh never suggested that 


this estate was joint family property or 


that he had any title or claim thereto exə 
cept the right to maintenance and the right 
to have the éxpenses of his daughter’s mar- 
riage satisfied, The Judicial Commission- 
er found that he had no right in that 
case to any contribution from Shanker 
Baksh Singh. The decision is immaterial 
as far as we are concerned, butit is very 
noticeable how the property was treated 
in that litigation. Thus finding that the 
estate was held with full proprietary title 
by Shanker Baksh Singh, who undoubt- 
edly was liable to provide maintenance 
for bis collaterals but who was in no 
way debarred from disposing of the estate 
in any manner in which he wished (the 


‘charges for maintenance remaining as 


charges upon the estate) we find that: he 
had power to devise his property. 

This brings us tothe remaining ques- 
tion. Was the devise a good devise in 
law? This question is important for if 


- this devise is not a good devise in law, 


Sukhraj Kuar’s estate is only the estate 
of a Hindu widow. We proceed to ex- 
amine the contents of the Will which ig 
translated as Ex, A-1, The Willis not 
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a very long Will. After,a preliminary 
recital as to the testator’s ago, ill-health 
and uncertainty as to the future the 
testator devised possession and enjoyment 
over the whole of his estate to his widow 
Sukbraj Kuar. He devised te her full 
proprietary over half, and a life-estate 
over the residue with remainder to his 
eldest daughter Jagraj Kuar. He added 
8 clause which might have given rise 
to future litigation had it not been for 
asubsequent disposition. Under this clause 
he directed that if his widow has not 
disposed of the moiety of the property 
over which she had absolute title within 
her lifetime that moiety was to pass to 
Lal Saheb the son of his daughter. As 
the lady has already transferred to Lal Saheb 
the moiety during her lifetime by a re- 
gistered deed of gift dated llth October, 
1925, Ex. C-l this provision is not likely 
to be made the subject of future judicial 
determination. 

The position with regard to this Will 
is as follows: As the Will is challenged 
it is for the propounders, that is to say 
the respondents, to show not only that 
it~ was executed but that it was executed 
by Shanker Baksh Singh intelligently and 
that he had a sound disposing mind. After 
they had put forward their evidence it 
was for the appellants to break that evidence 
down or to meetit with other evidence, 
But after these two conditions had been 
satisfied it was still open to the appellants 
to establish that the execution of the Will 
had been obtained by exercise of undue 
influence. The defendants’ evidence in 
support of the Will isthe evidence in the 
main of Babu Sheo Gopal (D. W. No. 1) the 
Pleader who prepared it under the testator’s 
instructions and of the Sub-Registrar 
Mohammad Wasi Ali Khan, whese evidence 
was recorded on commission. There is 
other evidence, but thie is the most im- 
portant. if this evidence be believed there 
can be not the slightest doubt asto the 
fact that the Will was not only exeeuted 
by Shanker Baksh Singh but that it was 
executed under his instructions, that he 
thoroughly understood its contents and 
that he was of sound disposing mind atthe 
time of its execution. 

E * * 

We accordingly find on the evidence that 
Shanker Baksh Singh was of sound disposing 
mind af thetime that he executed the Will 
Ex, A-1 and that he understeod its eontéhts 
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and thatthe Will expressed his deliberate 
Intentions at a time when he was mentally 
capable of forming intentions, 

There still remains the question as to 
whether undue influence was ewsrcised 
over Shanker Baksh Singh. 

* o * x * 

The evidence in support of this plea of 
undue influence has been rejected by the 
learned trial Judge as valueless, Weare of 
the same opinion and we need add nothing 
to what he has said. We find that the 
execution of the Will was not caused by 
undue influence. We can now preceed 
to decide the appéal. The firat ground 
of appéal to the effect that th evidence. 
showed that the cash nanka in suit in 


villagé Reoli was also owned by Indar Pal - 


Singh was not pressed by the learned 
Counsel. The only grounds that were 
pressed were that Shanker Baksh Singh 
had no power to devise his estate and 
that the Will which he made was bad in 
law. We have already found on both these 
grounds against the appeal. We aceord-' 
ingly dismiss the appeal. The appellants 
will pay their own costs and the costs of 
the contesting respondents, Jagraj Kuar 
was unrepresented and ‘she will get no 
costs. Sukhraj Kuer will receive one set 
of costs. Lal Saheb who was separately 
represented will receive another set of costs, 

G, H, Appeal dismissed, ` 


ee 


CALCUTTA HIGH COURT, 
APPEAL FROM APPRLLATH DRORER No. 1839 op 
1925 


_ February 24, 1928, 
Present ‘—Jdustice Sir Arthur Herbert 
Ouming, Kr., and Mr. Justice 


Tou EAST INDE l 

-TBE AN RAILW 

COMPANY anp aNotmme—Darene tere 
— APPELLANTS 


versus ’ 
SHEW BUX ROY GHAN SHYAMDAS— 
oa eg arene: 
railways Act of 1890), 8. 78—Risk Note B— 
Strike—Theft by Railway servants during a 
Liability of Company—Master and servant—Master's 
aha for dea acts of servants, 
e mere proclamation of a strike amo 
does not terminate the relation of master and oc 


- ` - Äegligence of the 
[e 307, col. 1.] 


| ae 

Denaby and Cadeby Main Collieries Ltd. v. York- 
shire Miner's Association (2) and Lyons v. Wilkins (8), 
referred to. . ae 4 ay 

The fact that the loss of goods consigned to a 
» Railway Qompany for carriage was due to ‘theft by: 

the Railway servants does not ipso facto render the. 
Railway Company liable. The Oompany will be 
liable in such a casé only if it is further found that 
it did not take as much care of the consignment as. 
@ man of ordinary’ prudence would, under similar’ 
. circumstances, take of it. [p. 307, col. 2.] 

Tf goods are -lost- by reason of the criminal act of 
& servant, it being impossible to regard the criminal 
act to have been .done within the scope of the serv- 
ants employment, the master is not responsible, |p. 


_ 806, col. 2.] : ; 
`- If, however, the criminal act is facilitated by the. 
. master the master will be.liable. 


. Appeal against a decree of the Officiat-- 
ing Subordinate Judge, Asansole, dated | 
the 6thof March, 1925, reversing that of. 
the Additional Munsif, Asansole, dated the 
80th of January, 1924. . A Ae ges hy, 

- = Mr. Amarendra Nath Bose (with him Babu 

eos Pada Choudhuri), for the Appel- 
ants, . i p i 
- ` Mr, Heramba Chandra Guha and Babu. 

Kiran Mohan Sircar, for the Respondent, 
; 4 _. JUDGMENT. 
Mukerji, J.—This appeal has arisen 
out ofa buit in which the plaintiffs Shew 

Bux Roy Ghanshyamdas claimed damages ` 
for non-delivery of 17 tins of ghee out of a- 
_ consignment of 104 tins despatched from 
Daltonguige by Luchmi Narain Mahadeo 
Lal on the 4th February, 1922, te be deli- 
yered to the plaintiffs at Barakar. The 
consignment was covered by a Risk Note 
in Form B; The trial Court dismissed the 
Buit.. That decision was reversed and the - 
suit was decreed in favour of the plaintiffs 
by the Subordinate Judge on’appeal. The 
defendants, “the East Indian Railway Com-. 
“pany and the Secretary of State for India 
in Council have preferred this fappeal. 

The facts as found by the trial Court and 
as faras they are necessary tobe stated. 
are’ these: A general strike of the Railway | 
servants, mostly menials “commenced on™ 

_the 15th: February and work on the line 
was at a dead-stop. The van containing 
the consignment arrived at Dhanbad -on 
‘the 12th. February and was left in charge 
‘of achoukidar .at the goods yard to be- 
taken along with other vans to the goods 
shed. The goods yard-is about-8 miles off 
the goods shed. The van was next noticed’ 
at the goods shed on the .16th February, 
the doorbeing ajarand the seal broken.: 


The, contents being examined 11 tins were 97 
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found missing. The door was then sealed 
but on the 18th February the deor was 


‘again found open and 6 more ting were 


found short. During all this time the 
work. of the Railway was in a paralysed 
of the general strike. 
These findings of fact have not been revers- 


-ed by the Subordinate Judge. The Sub- 


ordinate Judge, however, has recorded two 
findings on which he has rested his deci- - 
sion: They are that the 17 tins of ghee were 
looted by the strikers at Dhanbad partly 
on thé 16th and partly on the 18th February, 
that the strike was an unforeseen event, 
and, therefore, by reason of the proviso 
mentioned inthe Risk Note was not within 
the meaning of the words ‘wilful neglect’ 
as mentioned in the exception. provided by | 
the Risk Note. I confess I find itsomewhat 
difficult to follow what -the learned Subor- 
dinate Judge meant when from these two 
findings he concluded as follows: ‘So. 
the defendants are liable, if there has been 
theft by Railway servants." : Reading hid: 
judgment asawhole, however, it seems to. 
me fairly plain that he has proceeded on 
the view that the defendants are not pro- 
tected bythe Risk Note as the case comes, 
within the exception mentioned in it, and- 
because the tins were stolen or looted 
by the servants of the Railway, the defende - 
ants are liable. . bs Kanaan A $ 
_ The decision of the learned Subordinate 
Judge has been challenged before us upon: 
several grounds, some of which may be dis- 
posed of quite soon. Ithas been argued 
that -his finding that the tins were looted: - 
by Railway servants is unsupportable as an 
inference deducible from the materials that: 


“are on the record or the facts that have. 


been found. This argument I may say is not. 


‘altogether without substance, and were. I. 


asked to. come tomy own conclusion on 
the point I would perhaps find it ex- 
tremely difficult to arrive at the same 
conclusion as the learned Subordinate. 
Judge.” On a second appeal, however, 


“we are in quite a different. position, as 


it is not possible forus.to.say that the fnd- 
ing is based on no materials, It has also 
been argued that the strikers: cannot be. 
regarded as servants of the Railway and in 
support of this’position ‘reliance has been ` 
placed upon the case of-G.I. P. Ry. Co. v. 
Firm Gurdayal (1). With all respect to the. 
learned Judgesof the Patna High Court . 


i (1) 108 Ind, Cas, 658; 6 Pat, 309; A; LR. 1087 Pat, 
b feat 


` 


a 


1181. 0, 1998 


opinion that the mere proclamation of a 
strike does'not terminate the relationship 
of master and servant and make the serv- 
ant lose his character asa servant. There 
may, of course, be additional circumstances 
consequent onastrike which may deter- 
mine that relationship. ‘Strike’ as pointed 
out by Lord James of Hereford in Denaby 
& Cadeby Main Collieries Ltd. v. Yorkshire 
Miners Association (2) is a word of an arti- 
ficial character, and does not represent any 
legal definition or description. Itis an 
agreement between persons who are work- 
ing fora particular employer not to continue 
working for him [per Kay, Lord Justice, 
in Lyons v. Wilkins (8).] Cesgation of work 
does not necessarily mean termination of 
the relationship as master and servant, but 
other circumstances attendant or concemit- 
ant are necessary toput an end to that 
relationship, When we come to examine 
the circumstances we see that the findings 
of the Subordinate Judge are that the 
strikers were living in the Railway quar- 
ters, they had not given up their appoint- 
ments but were pressing for higher wages, 
nd that they had not in fact been discharg- 
.ed but notices had been servedon them 
to resume work failing which they were to 
be discharged. Between strikers such as 
these andthe Railway Administration the 
relationship had not terminated, though 
after one has struck work, it may be im- 
portant to consider, whether one can be 
regarded as acting in the course or within 
the scope of his employment, a question 
which might arise in cases of this descrip- 
tion. 

The more important argument of the ap- 
pellants relate to the nature of the contract 
embodied in the Risk Note and the view 
of the defendants’ liability that has been 
taken by the Subordinate Judge. The ap- 
-pellants contend that the Subordinate 
Judge, while heis right in holding that the 
defendants are not protected bythe Risk 
Note, as the case comes within the excep- 
tion mentioned therein, was in error in sup- 
posing that the mere fact that the Rail- 
way servants looted the goods is suffi- 
cient to charge the defendants with 
liability, The respondents, on the other hand, 


(2) ety A. O. 384; 75 L. J. KV B. 961; 95 L. T., 561; 
23 T, L, R 543 ; 


(3) (806) 1 Gh, 811; 651, J. Oh, 601; 74 L, T, 358; 
5 W. R, 10; 80 J. P, 325, 


Fa 
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` special contract which must be taken as 


entirely regulating the transaction and 
solely determining the rights and liabilities 
of the parties and that once the case is 
found to come within the exception, by the 
‘terms of this special contract itself the 
plaintiffs are entitled to recover, These 
Tival contentions will now have to be con- 
sidered. 

In view ofthe facts found the Risk Note 
would read thus:—Whereas the con- 
signmenb.............00.0: is charged at 4 
special reduced rate we in consideration 


ailway Administra- 
GODS sensi esaseaxeiee cess harmless and free fromm 
all responsibility for any loss, ete., from 
any cause whatsoever except for the loss 
of a complete consignment or of one or 
more complete packages forming part of & 
Consignment due................. .to theft by..; 
ee its servants. 

Reading the Risk Note as carefully as 
one would, one will find nothing init be. 
yond a contract absolving the Railway 
Administration in all cases excepting 4 
few cases specified. There are no words 
indicating that with regard to the cases so 
excepted the Risk Note itself, apart from 
the general law, creates a liability or that 
when a case comes within the exception 
the rights and liabilities of the parties 
such as they are under the general law 
are to be regarded asin any way limited, 
extended or qualified by the Risk Note, 
In supportof the position that the respond: 
ents contend for reliance is placed upon a 
series of cases, to wit: Sheo Barat Ram v. 


B.& N-W. Ry. Co, (4), East Indian Ry, 


Co. v. Nilkanta Ry. (5), Hast Indian Ry, 
Co.v. Kanak Behary Haldar (6), Hast In- 
dian Ry.Co, v. Nathmall Behari Lal (7) 


and Hast Indian Ry. Co. v. Sri Ram Mahan. 


deo (8). All these cases deal with -the 
question of onus which arises in matters 
of this description; but the use that the 
respondents desire to make of them ig 
that the decisions suggest that once a case 
comes within the exception nothing else 
need be investigated and by the terms of 
the Risk Note itself the Railway Adminis- 


- (4) 15 Ind. Oas. 56; 16 O. W. N. 766, pete 
- (5) 22 Ind, Oas, 679; 41 0.576; 190, W.N. 95: 19 
O. L, J. 142, 

(6) 44 Ind. Cas. 691; 22 O. W., N. 622. 

(7) 39 Ind, Cas, 130; 39 A. 418; 15 A. L. J, 321, 

(8) 79. Ind, Cas, 341; 46 A, 125; 21 A, L, J. 898; A, f 
R, 1924 All, 177, : ia 
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` tration becomes liable. I am unable to 
agree with this contention and I do not see 
that these decisions lay down any such 
proppsition. In only one amongst these 
‘ decisions, namely, the caseof Sheo Barat 
` Ram v. B. -& N-W. Ry. Co, (4) there is a 
‘ passage which may perhaps be read as 
suggesting what the respondents contend 
‘for, but I have no doubt that that sug- 
gestion. was never intended. To agree 
with the respondents’ contention would be 
` to- hold that while the Risk Note in con- 
sideration of a lower- charge: limits the 
liability ofthe Railway Administration to. 
only: those cases which may come within the 
exception in the Risk Note, it again extends 
orenhances the liability of the Railway 
Administration in respect of those cases by 
“taking them out of the general law, This 
view would militate against the provision 
of s. 72,sub-s, (2) of the Indian Railways 
- Act IX of 1890-to which statutory provision 
Risk Notes owe their origin and in which it 
‘is said “An agreement purporting to limit 
that responsibility” ete.,-etc. Moreover it is 
‘exceedingly doubtful whether itis permis- 
‘sible for a Railway Administration te extend 
-or enhancetheir liability under the general 
‘law as embodied in s. 72 of the. Act by 
-means of a special contract. That question, 
‘however, need not be discussed as no such 
-enhancement or extension was, in my opin- 
‘fon, ever intended by the Risk Note. The 
respondents’ contention in this respect, as 
faras lam aware, isan unusual one, and 
-while-there are numerous authorities which 
have laid down that the special contract is 
a limitation of the liability of the Railway 
Administration thére is ‘scarcely any in 


< -which it has been held that sucha contract 


in respect of the excepted cases,enhances 
‘their liability. A contention somewhat 
though not quite similar appears to have 
- been advanced before the Madras High 
Courtin the case of Madras & Southern 
Maharatta Ry. Co. v. Mathai Subba Rao (9) 
and dealing with it Oldfield, J., observed: 
“It is next material that in the present 
case the contract embodied in the 
. Risk Note (it was Risk Note in Form 
B- in that case) was made in conbsidera- 
-tion of the Railway’s acceptance of a 
reduced charge; and it, therefore, cannot be 
regarded as intended to increase its res- 
pousihility”. The intention to increase the 
responsibility of the Railway Administra- 
9) 55 Ind. Cas, 754; 43 M. 617; (1920) M. W, 
198), 1 Li W, 358; 38 M, L, J, 360; bole Y. T Pi a 
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tion is, in my opinion, one` not enly n6t 
consistent with but repugnant to the terms 
of the Risk Note. The respondent then 
contends that the Railway servants having 


committed theft in respect of the goods, .. 


nothing: else need be considered but that 
the Railway Administration are liable. I 


amunable to agree with this contention - 


Once the Risk Note is out of the way 
as a contract by which they were absolved 


“their liabilities will have . to be determined 


_by the provisions of the Act,s.72 of which 


lays down the measure of the general res-. 


- ponsibility of a Railway Administration as a 


‘Sanderson v. Collins (10) 


carrier of animals or goods. Sub-section (3) of 
s8. 72 bars the application of the Common Law 


t 


of England or the Carriers Act of 1865, and - 


“under sub-s. (1) the measure of the responsi- 


bility is the criterion laid down in ss. 151, 
152 and 162 of the Oontract Act, subject to 
the other provisions of the Railways Act 


itself. Under the Common Law of England ` 


if goods are lost by reason of the criminal 
act of a servant, it being impossible to 
regard the criminalact to have been done 
within the scope of the servant’s employ- 
ment, the bailee is not responsible. In 
which was the 
case of an accident due to` negligence 


forhis ewn purposes a carriage sent by its 
owner toacoach repairer, it was held that 
where it is found that servant was not act- 


“ing in the course of his employment the 


‘master was not liable, and Collins; M. R., in 


-on the part of a servant who was driving -_., 


‘expounding the law on the point observed; ' 


:for his own. 


“Burglary is perhaps an extreme instance 
of something not done under any mandate 
from the master, but any‘other act outside 


the scope of the authority given by him | 


would equally relieve the master, If the 
‘servant in doing any act breaks the connec- 
tion of service between himself and his 
master, the act done under those circum- 
-stances is not that of the master.” In the 
case of Cheshire v. Bailey (11) the Master 
of the Rolls said: ‘‘He, the bailee, may 
perform that duty by servants or personally, 
‘and, if he employs servants, he isas much 
responsible for all acts done by them 
within the scope of their employment as he is 


is not answerable for acts done- by his 


- (10) (1904) 1 K. B. 628; 73 L.J. K. B.358; 52 W. R 
254; 90 L, T. 213; 20 T, 1.. R. 249, 

gi) (1905) 1 K. B, 237; 74 L.J. K.B, 176; 53 W. By 
322; 92 L, T, 142; 3L T, L, R, 130, -o aa 
- A KON 
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Servants outside the scope of their em- 
ployment. Hence he is not responsible for 
the consequences ‘of the crime committed 
by the driver in this case, which was clearly 
outside the scope of his employment, unless 
itcan be shown that the happening of the 
crime was due tothe defendants’ negli- 
gence: It isa crime committed by a person 
whoin committing it severed his connection 
with his master, and becamea stranger; and, 
as the circumstances under which it was 
committed are known, it raises no presump- 
tionof negligence in the defendant, He 
took reasonable care to perform his duty in 
that he sent outa servant whom he reason- 
ably supposed to be trustworthy to. drive 
the brougham and watchits contents in the 
traveller's absence, and he was not bound to 


da more. That an ordinary contract of - 


bailment of this: class does not involve 
2 warranty that the servant shall 
turn thief, and so cease to adhibit reason- 
able gare, where the master has devolved 
the duty of custody on the servant, is 
clear from the fact that no class of bailee 
except commen carriers and inn-keepers 
are now at common law deemed respon- 
sible for the theft of their servants un- 
less such theft was attributable to the 
negligence of the master.” This immunity 
Tests on the combination of two well- 
established factors: (a) that such bailees are 
only bound to ordinary care; (b) that 
qua masters they are not responsible for acts 
done by their servants outside the scope 
of their employment. It is not necessary to 
fefer to the authorities in detail in support 
of these propositions, They will be found 
collected in Coggs v. Bernard (12) and the 
notes thereto in Smith’s Leading Oases. In 
thecase of Rank Ltd. v, Craig (13) Swinfen 
Eady, Master of the Rolls, clearly explained 
that where the true character of the act of a 
servant is that it is an act of his own, 
deliberately done of his own choice and 
done to effect a purpose of his own the 
master is not liable. This view as regards 
the liability of a master for criminal acts 
done by his servants is well settled. If, 
however, the criminal act is facilitated by 
the negligence of the master the master is 
liable: The liability in such cases rests 
on the master not really because his 
servant had committed the criminal act but 
because he himself has been negligent. 


(12) 1 Sm. L. O. 11th Ed, 173, ; 
(13) ou Ob 1; 88 L, J. Ob, 45; 119 Ly T, 781; 63 
[A d, 39; 35 ' L, ALA i 
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In respect of goods entrusted toa Railway 
for carriage the question necessarily has to 
be determined upon the express tgrms of 
8.72 of the Indian Railways Act. The Subor- 
dinate Judge does not appear to have dealt 
with the matter from this point of view, 
The finding that the servants of the Railway 
looted the tins isa finding of fact which 
should not be allowed to be re-opened; but 
it will have to be considered whether the 
Railway Administration was guilty of such 
negligence as facilitated the looting by its 
servants, There are findingsin the judg« 
ment of the Munsif which might -enable a 
Oourt to pronounce a judgment on this 
point, but the Subordinate . Judge has not 
considered it necessary, erroneously as I 
hold, to go into this matter, 

To be more’ precise and using the words 
ofs. 151 of the Contract Act, he will have 


‘to find, whether the strike being regarded 


as an unforeseen event, the Railway 
Administration took as much care of the 
consignment or rather the lost part of the 
consignmentas a man of ordinary pru- 
dence would, under similar circumstances, 
take of it. On the answer he finds himself 
able to give to this question will depend 
his ultimate decision of the cass, : 
The appeal is allowed, the decree coma 
plained of set aside and the case remanded 
to the Oourt of the Subordinate Judge td 
re-hear and dispose of it in the light of the 
observations made above. 3 
Oosts of this appeal will abide the 
result of the remand, 
Cuming, J.—I agree, 


ALN. A. : Appeal allowed, 


MADRAS HIGH COURT, `. 
APPEAL AGAINST APPELLATA ORDER No. 90 
oF 1925, ; 

November 1, 1927. 
Present.:—Mr, Justice Ramesam ~ 
and Mr. Justice Jackson. 

ADIVI LAKSHMI RATTAMMA— 

7 UREDITOR— PANTIONBR—APPALLANT - 


: Versus 
AKISETTL RANGANAYAULRO«< 
PETITIONAK— RESPONDENT, 
Limitation Act (IX of 1908), s. 5~Mistake of Vakil, 
whether sufficient ground to. excuse delay in filing 


appeal. - . { 
The mistake ofa Vakil may ba pleaded as stificie 
ent ground under s, 6, Limitation Act, to oxcuag 
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Ümitation, but such mistake cannot be treated as con- 
clusive ground in all circumstances. [p. 308, col. 2] 
~ “Where the mistake is both stupid and unaccount- 
` able there is no sufficient ground to excuse delay. [p. 
309, col. 1.] 3 

” Appel against an order of- the Court 
of the Subordinate Judge, Narasapur, dated 
the 9th April, 1925, in I. A. No. 8 of 1925, 
declining to excuse the delay in present- 
ing the appeal against the order of the 
Court ofthe District Munsif, Bhimavaram, 
in O.M. P. No. 2008 of 1924, in O., 5, 
No. 836 of 1927. f 
- Messrs. G. Lakshmanna 


| and Virjanna, 
for ube aa 


Sir Reddi and Mr, P. V. 
Rangaram, for thé Respondent, 
JUDGMENT. 


Ramesam, d.—The husband of the 

Bppellant before us obtained a decree 
against a tenant for rent. He obtained an 
attachment before judgment and after the 
decree his legal representative, the ap- 
pellant, was attempting to execute the 
decree against the property attached. The 
respondent who claimed the attached pro- 
‘perty under two sale-deeds (1) from the 
‘judgment-debtor to his wife and the 2ad 
-from the wife to himself filed a elaim 
‘petition under O. XXT, r. 58. The peti- 
tion was enquired into by the District 
Munsif of Bhimavaram. In the order he says 
“Wor the purpose of this petition we are 
concerned only with the prima facienature 
of the case.” This shows that he consider- 
‘ed the matter as one falling under O. XXI, 
r, 58 of the Civil Procedure Code. 
“The appellant then filed an appeal to the 
District Court of Masulipatam.: Ordinarily 
appeals lie from Bhimavaram to the Sub- 
Court, Narasapur. The appeal to the Dis- 
trict Oourt was attempted to be justified 
ön the ground that it was an appeal under 
b; 75 of the Provincial Insolvency Act 
though s. 47 ‘of the: Civil Procedure Code 
was the section originally quoted and that 
the Munsif’s order was undere. 4 of the 
Act. Though the Munsif was requested to 
inquire into the matter under that section 
he declined to do so. | ~ at 

The District Judge held that there was 
no appeal under s. 75 of the Provincial 
Insolvency Act. The appeal. was then 
presented to the Subordinate Judge's 
Court of Narasapur as one under s. 47 of 
“the Civil Procedure Oode out of time. The 
_ Subordinate Judge dismissed it as barred 
py limitation, Hence this second appeal, 
` [n recond appeal it is argued that the 


$- 
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mistake of the Vakil in this case is a 
good ground for excusing the delay. The 
affidavits now filed -before us were not 
before the Subordinate Judge. ` There was 
no attempt in the Subordinate - Judge's 
Court to explain the delay. 

It seems to me, that what happened 
was, the appellant thinking that there 
was no appeal against the District Mun- 
sif’s order under the general law as it 
was an order passed under O. XXI, 7, 58 
resorted to the expedient of interpreting ` 
it as an order under the Insolvency Act 
and filed an appeal to the District Court, 
There was no idea of filing an appeal 


_ under 8. 47 of the Oivil Procedure Oode 


which was probably abandoned on the 
ground that it does not lie. ; 

In the view I take, I do not think it 
necessary to discuss the cases cited by the 
appellants Vakil. Thé Vakil's affidavit 
does not say that he advised that an 
appeal lay only under s. 75, Provincial 
Tnsolvency Act or that no appeal lay 
under 8. 47 of the Civil Procedure Code. The 
appeal finally filed in -the sub-Oourt of 
‘Narasapur was an afterthought. i 

The Subordinate Judge is right and 
thé Oivil - Miscellaneous Second Appeal 
is dismissed with costs. : i 

Jackson, J.—I agree. I understand 
‘the reported cases Shib Dayal v. Jagannath 
Prasad (1) and Karakkattitathil Rayarappa 
Nambiar v. Koyotan -Chable Veetil (2) to 
haveestablished that the mistake of the 
Vakil may be pleaded as sufficient ground’ 
under 8. 5 to excuse limitation, but they 
do not go so faras to make such mistake 
in all circumstances conclusive ground, — 

A party himself cannot file an appeal 
after the expiry of time and merely say 
no more than that he was: prosecuting it 
on the wrong Oourt; and his Vakil has 
no greater license in this respect. 

- In the present case no explanation of 
the Vakil’s treatment of the matter was 
offered tothe lower Court. An affidavit 
has been filed in this Court which really 
explains nothing. Merely because ingol- 
vency matters were discussed in a proceed» 
ing before a District Munsif acting in 
the exercise of his ordinary jurisdiction 
no one can have imagined that an appeal 
could really lie to the District Court as if 


1) 68 Ind. Cas. 812; 44 A, 636; 20 A, L, J, 674: 
pon All. 490 (F. B.). ; Oa; ALT, 


(2) 45 Ind, Cas. 489; -35 M. L, J, 51; 24 M,L, T. 28; 


BL, W, 154 
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from an Insolvency Court. Where the mis- 
take is both stupid and unaccountable the 
suspicion of ulterior motive ean hardly 
be said to have been displaced, even as- 
suming that it is necessary to find such 
ulterior motive before holding that there 
is no sufficient ground. 

Vv. N.Y. Appeal dismissed, 


PATNA HIGH COURT. 
MiISOELLANEOUS Civic APPBAL No, 241 
oF 1927. 
May 9, 1928. 

Present:—Mr, . Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
LACHMAN MAHTON—Puaintirr— 
APPELLANT 
VETSUS 
LALU MAHTON AND OTMERS— DREFENDANIS 
— RESPONDENTS. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 74-A 
(5), 189 (6;—Suits between landlord and pradhan— 
Proper forum—Jurisdiction of Deputy Commis- 

stoner. 

Under s. 139 (6) of the Ohota Nagpur Tenancy 
Act as amended in 1920 the proper forum to try 
suits between landlord and pradhan is the 
Court of the Deputy Commissioner, except where 
the case falls within the purview ofs. 74-A (5) of the 
Act. |p. 310, col. 2.) 

Tata Iron and Steel Co. Lid. v. Raghunath Mahto 


(1), referred to. 

Appeal against an order of the Judicial 
Commissioner, Ohota Nagpur, dated the 
8rd August, 1927, reversing that of the 
Munsif, Hazaribagh, dated the 10th Decem- 
ber, 1926. 

Messrs. B. N. Misra and U. N. Banerji, 
for the Appellant. 

Mr. G. C. Mukherji for Mr. D. P. Sinha, 
for the Respondents. 


JUDGMENT. 

Macpherson, J.—The appellant, Lach- 
man Mahton, instituted a suit in the Court 
of the Munsif of Hazaribagh for a deela- 
ration that he has pradhani right to Mauza 
Sonhar and for possession by dispossessing 
defendants Nos. 1 to 4 whohave no such right 
and for mesne profits in respect of 1979-81 
Sambat. These defendants contended that 
the suit lay in the Revenue Court but the 
Munsif negatived the contention and de- 
creed a moiety of the reliefs claimed. He 
held that the plaintiff was entitled to hold 
half the pradhani tenancy while the remain- 
der appertained to the defendants mentioned 
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whose interest therein, inter se, he did not 
determine. Plaintiff appealed and the learn- 
ed Judicial Commissioner’ was of opinion 
that if the Oivil Court had jurisdiction the 
plaintiff was entitled to have his sait de- 
creed in full, but he held that under s. 139 
(6) of the Chota Nagpur Tenancy Act as 
amended the suit was properly cognizable 
by the Revenue Court and he directed the 
plaint to be returned for presentation to 
that Court. The plaintiff now contests this 
order in second appeal. 

The parties who are Telis are descends 
ants of Jhandu who was sueceeded as 
pradhan by Magan, the eldest of his threa 
sons, Magan was succeeded by Khetu the 
aldest of his five sons. Khetu left no sons, 
Plaintiff is the son of Ohetu, second son of 
Magan. Defendants Nos. lto4 aresons of 
Heru, fourth son of Magan. Heru isentered 
in the Record of Rights as pradhan. Plaint- 
iff contends that the entry is wrong, that 
Chetu succeeded Khetu and he by the 
rule of primogeniture succeeded his father 
Chetu, while Heru only transcribed the 
business of the village as manager of his 
two eldest brothers successively. The de- 
fence is that Heru succeeded Khetu and 
his sons succeeded him. | 

Section 139 of the unamended Act directed 
that the following among other suits shall ba 
cognizable by the Deputy Commissioner and 
shall be instituted and tried and heard 
under the provisions of this Act and shall 
not be cognizable by any other Court 
except as otherwise provided in the Act: 

“(6) All suits by or against headmen 
of villages for a declaration of title in, or 
possession of their office or agricultural 
land whether based or not on an allegation 
of the existence or non-existence of the 
relationship of landlord and tenant.” 

This provision was considered in Tata 
Iron and Steel Co., Lid. v. Raghunath Mahto 
(1). It was there held that the Deputy 
Commissioner had no jurisdiction to try a 
suit brought by the landlord to eject the 
pradhan of a village in his estate. But 
the provision was construed as empower- 
ing the Deputy Commissioner to hear suits 
between the pradhan on theone hand and 
rival claimants on the other, with regard 
to the right to hold the office coupled 
with the possession of the lands attached 
thereto, The decision was pronounced in 
1918 and in the amending Act of 1920 


- (1) 45 Ind. Oas. 72; (1918) Pat, 65; 5 P, L. W, 
199. 


$10 
jb-s. (6) appears in the following form:— 
E Eon to the provisions.of sub- 
s. (5) of s- 74-A, all suits by- or against 
a village headman for a declaration of 


title in, pessession of, ejectment from, or ` 


recovery of, his office or land comprised 
in his village hendman's tenancy, whether 
based or not on an allegation of the 


‘existence or non-existence of the relation- ~ 


ip of landlord and tenant, and whether 
Breet or nat by or against the landlord 
ef such land.” 


"It is manifest that this provision evin- 


ves the intention of the Legislature to` 


place it beyond any possibility of doubt 


that save in the case excepted the forum. 


suits by or against a village head- 
“aban a SA of his title in, and pos- 
session of, his office or land comprised 
in his village headman’s tenancy shall be 
the Revenue Court. It is indeed diffcult 
to conceive of any suitin respect of the 
matters mentioned which could be so fram- 
ed as to outwit this insistent provision. 
Jt was obviously the intention, inter alia, 
to expand the original sub-s. (6) so as to 
give the Deputy Oommissioner the juris- 
dictien denied to him in the decision cited 
to try asuit between the landlord and the 
pradhan while retaining in the Deputy 
Commissioner all the jurisdiction which 
he possessed under the usamended sub- 
seetion. And as was also held in the de- 
cision cited, the Deputy Oommissioner 


indisputably .already possessed sole juris- ` 


‘ction in @ suit between rival claimants 
aeng headman's office and tenan- 


cy. Unless, therefore, the appellant can ` 


1 ; that he comes under the provision 
mr 74-A (5) the decision under appéal 
is l transparently correct. 

Now, 8. 


rovision dealing with the determination by 


the Deputy Commissioner of.the person who- 


i ain circumstances should in accord- 
arr custom be village headman en- 
titled to hold the village headman’s ten- 
ancy. The circumstances are that the ten- 
aney which in accordance with the custom 
ig held by a village headman, has, for 


any reason, been vacated (such reason may 


i alia the death of or abandonment 
sn da waraha legal or illegal, of the 

revious ‘village headman) and under sub- 
F . (1) three or: more tenants holding landa 
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74-A (5) allows a Hie suit in 
Civil Court in very restricted circum- 

Be eon Beatie 74-A was intreduced by . 

the amending Act of 1920. It is a special- 
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within the tenancy or the landlord may 
apply tothe Deputy Commissioner where» 
upon under sub-s. (3), the Deputy Oom- 
missioner shall inquire who in accordance 
with the custom should be village head- 
man entitled to hold the tenancy and place 
him in possession if he is not already in 
possession. Sub-section 5 deals only: with 


.6uch a case where the application under 


sub-s. (1). is pending or where the Deputy 


Commissioner has determined the matter , 


under sub-s. (3) in whiċh events it bars 
every other suit and application concern- 
ing the matter except a title suit in the 
Civil Court instituted within one year of 
the date of the Deputy Commissioner's 
order under sub-s. (3) to establish the 
right of the plaintiff to succeed to the 
tenancy. On the other hand, the last 
sub-section of s. 74-A Jays down that 
when- a. matter is substantially in issue or 
has been substantially in issue and has 
been determined in a suit under s. 139 
(6) no application shall lie under 5. 74- 
A (1). It is clear that it was open to the 
appellant to bring a suit but that under 
8. 139 (6) it lay exclusively in the Revenue 
Court and s. 74-A. (5) has no applica- 
tion. | 

This appeal is accordingly without merits 
and I wonld dismiss it with costs. 

‘Kulwant Sahay, J.—I agree. 

“AUN. A. Appeal dismissed, 

a: ae 


ee - 


OUDH CHIEF COURT, 
Rent Appuat No. 31 op 1928. 
August 13, 1928. 
Present:—Mr. Justice Srivastava. 
RAM PIARAY—Drrenpant— 


APPELLANT 9 ? 
7 VETSUS 
Lala RAM RAGHUBIR LAL— PLAINTIFF 
: — RESPONDENT. f 
Evidence Act (I of 1872), 8. 68 (5)~Secondary 


evidence—Oral evidence of co 
Evidence by person who has 
out by another, admissibility 


ntents of document— 
heard document read 
of—‘Seen it’, meaning 


` 


of. i ; 
Olause (5) of 5.63 of the Bvidence Act means that 


the oral evidence of the contents of the document 


must be given by somé person who has seen those 
contents, that is to say, 
Hvidence thatthe witne 
heard-it read out by some one else is only hearsay 
so far asthe contents are concerned, and does not 
fulfil.the requirements of gs. 60 as to oral evidence 
generally. jp. 311, col. 2; p. 212, col. L] 


who has read the document," 
ss saw the document and“ 
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Ma Mi v. Kallander Ammal (2), followed. 

Mehi Lal v. Ramji Das (1), dissented from. 
Appeal against the dedree of the 

Distriet Judge, Fyzabad, dated the 5th 

April, 1928, 

- Mr. Gopal Chandra, for the Appellant. 
Mr. H. K. Dhaon, for the Respondent. 
JUDGMENT.—This appeal arises out 

of a suit brought by the plaintiff-respond- 

ent for the recovery of Rs. 134-9 arrears of 
rent for rabi 1332 Fasli and for 1333 aud 

1334 Faslis against the defendant. The 

only pointon’ which the parties were at 

issue was with regard tothe rate of rent. 

The plaintiff's case was that the defendant 

had in 1332 Fasli executed a kabuliyat in 

his favour under which he agreed to pay 
rent at Rs.46 per annum. The defendant 
denied the execution of the alleged kabuliyat 
and relied on a patta executed in his 
favour in 1327 Fasli reserving a rent of 

Rs. 49-10 per annum.. Itis admitted that 

the plaintiff has subsequent to the execu- 

tion of the aforesaid patta acquired the 
proprietary rights in half of the holding 
and, therefore, according tothe defendant 

is entitled to rentat the rateof Rs. 24-13 

perannum,being one-half of the rent 

reserved under the patta. The trial Court 
decided in the defendants favour and 
having found that the defendant had de- 
posited in the Tahsil the rent payable ‘by 
him for the years in suit at the. rate. of 


Rs. 24-13 per annum dismissed the suit. 


On appeal the learned District Judge has 
disagreed with the findings of the trial 
Court, held the execution .of the alleged 
kabuliyat of 1332 F'asli proved and decreed 
the plaintiff's claim in full. 


The learned Counsel for the defendant- 
appellant has-urged four pointsin support 


of theappeal. The firat point urged by 
him is that the plaintiff has failed to prove 
loss of the original kabuliyat and was not, 
therefore, entitled to produce secondary 
evidence in . proof of it. His contention 
is that there is no legal evidence ia proof 
ofthe alleged loss. The contention is 
without force. 


the kabuliyat-was with one Raj Bahadur 
a mukhtar of the plaintiff,. who is now 
dead, and thatthe papers of Raj Bahadur 
are missing. This statement has been 
accepted by the learned Judge. The 
finding, therefore,is,in my opinion,supported 
by legal evidence and cannot be challenged 
jn second appeal, ok i 
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-that oral accounts of the 


The learned District Judge ` 
has relied onthe statement. of. one Udit, 
a servant of the plaintiff,- who stated that ` 


Sil 

Next it was argued: that there is no legal 
evidence to prove the execution or contents 
of the kabuliyat. The plaintiff having 
proved the-loss of the document it follows 
thathe is entitled to give secondary evidence 
under s; 63, el. (e) of the Indiane Evi- 
dence Act, He examined three witnesses 
to prove the execution. and contents of 
the document. The earned District 
Judge hes relied on the evidence of 
these witnesses and considered the evi- 
denge sufficientto prove the plaintiff's 
case. The first witness on the ‘pointis 
Udit Singh (P. W. No. 2). He proves that 
the kabultyat was executed in his presence 
and that the rent fixed therein was Rs. 46 
per annum but he admits that the kabuliyat 
was in Urdu and that he does not know 
Urdu. The question is whether this evi- 
dence satisfies the requirements of s. 63, 
cl. (6)of the Evidence Act. It requires 
contents of a 
document should be given by some per- 
son who has himself seen it. The learned 
Counsel for the plaintiff-respondent has 
relied on the decision of a Bench of the 
Allahabad High Court in the case- of Mehi 
Lal v. Ramji Das (1) to which Walsh, 
Acting O. J., and Sulaiman, J., wera © 
parties, in which their Lordships held that . 
the word ‘‘seen it” in sub-s, (5) of s. 63 of 
the Evidence Act, did notnecessarily imply 
that a person who has seen a document 
should have read it as well. This deci-. 
sion, no doubt, supports the plaintiff's con- 
tention.’ Their Lordships of the Allaha- 
bad High Court; when they decided this 
case, had not the guidance of the decision ` 
oftheir Lordships of the Privy Council in 
Ma Mi v. Kallander Ammal(2) which seems 
to metobe conclusive on this part of the 
case. In this case their Lordships of 
the Judicial Committee after quoting 
the terms ofcl. (5) of s. 63 of the Evidence 
Act, remarked as follows :— 


“In their Lordships’ opinion the learned 
Judges wereright in ‘holding that this 
means that the oral evidence of the con- 
tents of the document must be given by 
some person whohas seen those contents, 


(1) 80 Ind. Oas. 939; 22 A.L, J. 864; 10 O. & A. L. 
R. 1058; A. I. R. 1924 All. 792; L. R.5 A. 720 Oiv.. 47 


A. 13. : 
(2) 100 Ind. Oas. 1; 54 I. A. 6l; 25 A. L. J. 65; A I. 
R. 1927 P. O. 15; (1927) M. W. N. 80; 38 M. L. T. 41; 


< 25 L. W. 342; 28.P. L. R . 109; 3 R. 18; 52 M. L. J. 


376; 6 Bur. L..J. 40; 45 O. L. J. 263; 8 P. L. T, 280; 31 
Q. W. N. 621; 29 Bom. L, R, 800 (P. Q) 0 
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‘thatis to say, who has read the document. 
Evidence that the witness saw the docu- 
ment and heard ib read out by some one 
else is only hearsay so far as the contents 
are concerned, and does not fulfil the re- 
quirements ofa. 60 as to oral evidence 
generally:—‘Oral evidence must, in all cases 
whatever, be direct; that is to say—if it 
refers to a fact-which could be seen it must 
be the evidence of a witness who says he 
saw it’. Ihave, therefore, no hesitation in 
holding that the evidence of P. W. No. 2, 
Udit Singh, does not fulfil the require- 
ments of law regarding secondary evidence 
under cl. (5) of s. 63. Reference has also 
been made tothe statement of two other 
witnesses, P. W. No. 3, Bhojai, and P, W. 
No. 4, Adhin, but the evidence of these 
` witnesses is of no help as none of them 
deposes as regards the amount ofrent fixed 
under the kabuliyat. : 


- Lastly the learned District Judge has 
also made reference to the entry in the. 


khataunt jamabandi. I- find that no 
` khatauni jamabandi has been exhibited in 
the case. Probably the learned Judge had 
in view the statement ofthe Patwari who 
made a mention of it in his statement. 
It is sufficient to say that the Patwari ad- 
mitted that he made the entry at the 
bidding of the plaintiff's mukhtar and his 
statementin a previous case shows that 
he never verified the entry by any refer- 
ence to the defendant. In any case the 
plaintiff having failed to prove contents 
of the kabuliyat setup by him the entry 
“in the khatauni jamabandi would be inad- 
missible under s, 9l-of the Indian Evidence 
Act.. For these. reasons I am of opinion 
that the contention of the learned 
Oounsel for the defendant-appellant is well- 
founded. f 


The plaintiff has failed to adduce any 
legal evidence in support of his case about 
the rent having been enhanced since 1332 
Fasli. He, therefore, can 
the rate of Rs, 24-13, per annum, being 
half of the rent fixed under the patta of 
1327 Fasli. Ihave already said that the 


amount payable in ‘accordance with this’ 


rate has. been deposited by the defendant 
in the Tahsil under s. 14 ofthe Oudh Rent 


Act. Under cl, (2) of that section the deposit: 


operates as payment to the landlord. ‘Tf 
the landlord has not withdrawn the 
deposit he can do so now; but in view of 


the. deposit: which had been made before ` 
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get rent only ab 
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the suit he had no jùstification for making 
the present clåim. ; 
Two other contentions were urged on 
behalf of the defendant. One was to the 
effect that the enhancement set up by the 
plaintiff was barred by s.4 of: the Oudh 
Rent Actand the other that part of the 
In view of the 
decision arrived at by me regarding the 
alleged kabuliyat of 1332 Fasli it' is not 
necessary tọ enter intothe discussion of 
these points, For the above reasons I allow 
the appeal, set aside the decision of the 
lower Appellate Court and dismiss the 


_ plaintiff's suit with costs in all Courts, 


A N. A, Appeal allowed, 


MADRAS HIGH COURT.. . 
OivIL Raviston Partion No. 207 or 1927, 
November 8, 1927. 

Present :—Mr. Justice Devadoss, . 
OHERUKURI NAGAMMA AND OTHEBS— . 
DEFENDANTS— PETITIONERS 


versus 
OCHERUKOORI LAKSHMINARASU 

E — PLAINTIFF—RESPONDENT, 

` Civil Procedure Code (Act V of 1908), 0. XXIII 
r. 1—Reference to arbitration pending suit—Award 
outside scope of suit, whether sufficient ground to 
permit withdrawal of plaint with liberty to bring 
fresh suit, 

“Other sufficient grounds” referred to in O, XXII, 
r. 1 (2) (b), Civil Procedure Code, must be ejusdem 
generis with the defects referred to in r, 1 (2) (a) 
with reference to the usual interpretation of these 
words elsewhere in the Code. [p. 313, col. 2.) i 

Where a suit for declaration was referred to 
arbitration and an award was made for division of 
the property and the Oourt, holding that the award 
was much wider than the scope of the reference, 
refused to pass a decree in terms of the award and, 
oh an application by the plaintiffs, allowed the suit 
tobe withdrawn with permission to bring a fresh 
suit on the basis of the award: 

, Held, that the award did not operate as a bar to 
the suitand there was no formal defect to justify 
permission being granted for withdrawal of the suit: 
with liberty to bring a fresh suit, and that the 


. order permitting withdrawal was illegal, [p. 314, col, 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India 
Act, praying the High Court to revise' 
the order of the Oourt of the District 


“Munsif, Ongole, dated the 30th October, 


1926, in O; S. No. 59 of 1926. 
Messrs. Ch. Raghava Raoand A. K. Rama: 
chandra Tyer, for the Petitioners. š 


Mr, B. Somayya, for the Respondent, 
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JUDGMENT.—This is an applicatio nsuch suit or such part of a claim. Tho 


to revise the order of the District Munsif 
of Oagole giving leave to the plaintiffs to 
withdraw the suit with permission to bring 
a Êresh suit, The contention of Mr. Raghava 
Rao for the petitioners is that the order 
of the District Munsif was without 
jurisdiction as none of the grounds 
mentioned in O. XXIII, r. 1 were present 
in the case. The facts of the case 
are —The plaintiffs brought a suit for a 
declaration that they were raeversioners 
to one Venkatappayya and that a 
Will said to have been executed 
by him was not executed in favour of 
the defendants. The Ist defendant, the 
mother of Venkatappayya, set up a Will 
and contended that the property was de- 
vised to her and the 2nd defendant ab- 
solutely. During the course of the suit, 
both the parties agreed that the matters 
in dispute should be referred to arbitra- 
tion and the District Munsif acceded 
to the request of the parties and sent 
.the case to an arbitrator for passing an 
award. The arbitrator made an award by 
which the plaintiffs were to get a small 
portion of the property and the rest of 
the property was to be enjoyed by the 
lst defendant absolutely. When the award 
came up before the District Munsif, the 
defendants objeeted to the validity of 
the award on the ground that the award 
was much wider than the submission and 
that in the submission there was no re- 
ference to the division of the property. 
The District Munsif held that the award 
was much wider than the scope of the 
suit and that he could not pass a decree 
for the division of the property in 4 
suit which was only for a declaration. 
He, therefore, refused to pass a decree 
in terms of the award and on an ap- 
plication by the plaintiffs he allowed the 
suit to be withdrawn with permission to 
bring a fresh suit on the basis of the 


award. It is this order thatis now chal-. 


lenged in this Civil Revision Petition. 
Under O. XXIII, r. 1, where the Oourt 
is satisfied that a suit must fail by reason 
of some defect, or that there are other 
sufficient grounds for allowing the plaint- 
iff to institute a fresh suit or part of a 
claim, it may, on such terms as it thinks 
fit, granl the plaintiff permission to with- 
draw from such suitor abandon such part 
of a claim with liberty to institute a fresh 


guit in respect of the subject-matter of 


contention of Mr. Raghava Rao is that the 
suit as brought could not fail by reagon 
of a formal defect and there were no other 
grounds of like nature to justify the, order 
of the lower Court, Other sufficient grounds 
must be grounds of alike nature as those 
mentioned in r. 1 (2) (a). In Aiya Gounden 
v. Jayan Mandalathipathi Gopanna Man- 
radiyar (1) a Bench of this Court held 
that “the sufficient ground referred to in 
O. XXITI, r. 1(2) (b) must be ejusdem 


generis with the defect referred to in r.. 


1 (2) (a) with reference to theusual inter. 
pretation of these words elsewhere in the 
Oode.” It cannot be disputed that the suff- 
cient ground must be of the nature in- 
dicated in cl. (2) (a), The question is ` 
whether the ground assigned and giving 
leave in this case is one of the grounds 
which can be brought under r. 1 (9) (b) 
The contention of Mr. Somayya for the 
respondents is that, by reason of the award 
they could not carry on the present suit 
but could only file a suit on the basis of 
the award for the relief granted to them 
under the award. No doubt, if the award 
was a bar to the present suit, his con- 
tention would prevail, but I am not pre- 
pared to hold that the award is a bar 
to the present suit as it is framed. No 
doubt, the award may give him a fresh 
cause of action about which I express 
no opinion as the matter is sub judice, ` 
but I cannot see how the fact that there 
is an illegal award which could not be 
embodied in a decree.in a pending suit” 
could be pleaded in bar of the suit in 
which the award is given, which by reason 
of its illegality cannot put an end to 
the suit by being made a decree of it 

Mr. Somayya very properly relies upon a 
decision of Krishnan and Ramesam 

JJ., in Appeal No. 27 of 1920. In that 
case the mother-in-law brought a suit 
for maintenance against the daughter-in- 
law. During the pendency of the suit 

daughter-in-law died and the mother-in- 
law became heir to the son. After the 

daughter-in-law’s death, she could not 

continue the suit as she succeeded to the 

estate of the son which was represented 
by the daughter-in-law during her life- 
time, The learned Judges allowed the 
suit to be withdrawn with liberty to 

bring a fresh suit for possession of the 


(1) 26 Ind. Oas. 57; 27M. L.J. 480; 1 L. A 
M. L. T. 253; (1914) M, W. N. 832. l W. 726;1 
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orei on the ground that the mother- 
in-law succeeded to the estate of the son, 
That case is -distinguishable : from the 
facts of the present case. 


~ suit by reason of the daughter-in-law’s 
death, for the mother-in-law succeeded 


“though not to the daughter-in-law but to- 


the interest of the son which the daughter- 
in-law represented, though not of. the 


daughter inlaw ‘but. of - the son whose.. 
estate the daughter-in-law was in posses-- 


pion. That was a case in which the ‘suit’. peaceful possession of the land, and if the 


“could not be continued as thought, and 
the learned Judges gave leave to withdraw 
the suit with liberty to bring a fresh 
suit. That is oneinstance of. a case which 
would come under cl: 1 (2) (b) of O. 
XXII, r. 1. But this is not a case of 
that nature. As I said above it cannot 


be said that the plaintiffs could not con- ` 


tinue. the suit by reason of the award, If 
the award would be a bar to the suit, 


then the proper course would beto allow . 
the plaintiffs to withdraw the suit with - 


liberty to bring a fresh suit. 

- Tt ig unnecessary. in the view I haye 
. taken to consider the decisions in Naimath- 
ula Khan v. Abdul Razack (2), Pali- 
kanji Gheltiar. v. Krishna Iyer (3) and 
` Burathagunta Pentadee v. Thurlapati Raj- 
amma (4). I may remark that in those 
cases . there was no formal defect, but 
leave was granted on grounds which could 
“not possibly come within r. 1 (2) of O. 
XXIII. I, - therefore, set aside the order 
_ of the District Munsif and direct him 


_ to restore the suit to file and dispose’ 


of it according to law. Costs of peti- 
tion ki abide the result. 
v. Order set aside, 
2) or Ind. Oas. 292; 22 L. W. 535; A. I. R. 1925 Mad. 


268. 
A) 94 Ind, Ons, 983; 23 L. W. 525; A. L R. 1926 Mad. 
“8 Ina Oas. 868; (1911) 1 M. W..N.105;9 MÑ. L. 
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In that case, 
the mother-in-law could not continue the- 
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PATNA HIGH COURT. 
- Sxoonp Orwru APPRAL No. 55 op 1926, 
; June 14, 1928... 
Present :—Mr. Justice ‘Kulwant Sahay and. 
Mr. Justice Macpherson. 
. BASOO MAHTON AND oTHERS— 
AREN LANG 


BHAGWAN DAS. AND oraens—- 
RESPONDENTS. 

Landlord and tenant—Dispossession of tenant— - 
Landlord's right to sue for possession. 

A landlord is bound to maintain his tenant in 
09Se5- 
sion of the tenant is disturbed he is entitled ta 
maintain an action for possession so that he might 
put the tenant in peaceful possession.- [p. 315, col... 
2, 


Raj Kumar Mandal v. Ali Mia (1) and Damodar 
Prasad Tewari v. Lachmi Prasad Singh (2), fol- - 


lowed. ` 
Second appeal against.a decision of. the 


District Judge, Monghyr, dated the 2ist, 
October, 1925, confirming that of the Sub- 
ordinate J udge, Monghyr, dated the 16th 
August, 1924. . 

Messrs. L. P. E. Pugh and Temah 
Prasad, for the Appellants. 

_ Sir Sultan Ahmed and Mr, Shiveshwar 
Dayah for the Respondents. 
JUDGMENT. 

Kulwant Sahay, J.—This is an 
appeal by the defendants first party against 
the decision of the District Judge -of ` 
Monghyr affirming the decision of tha 
Subordinate Judge and decreeing the 


` plaintiff's suit for ejectment of the defend- 


ants first party. It is not necessary to set 
out the facts in detail, the only point 
argued by the learned Oounsel for the 
appellants being that the plaintiff having 
no immediate right to possession was : 
not entitled to a decreein ejectment. . i 

The plaintiff is the admitted owner of 26° 
bighas 10 kathas of lakhiraj jagir land in 
Mauza Ohaurdighar. The whole of this 
lakhiraj land was held in zarpeshgi thika 
by one Haji Sheikh Imdad Ali for a term of 


. - fifteen yearsfrom 1301t01315. The plaintiff's 
case is that the whole of this land was in 


his direct possession and the. zarpeshgidar 


. also obtained direct possession. The term 


of the zarpesghi expired in 1908 when it is 
alleged the plaintiff took possession of the 
land. The Cadastral Survey operations, 
however, commenced in the village “in the 


` - year 1907, and half the land was recorded 


in the name of Saukbi*Mahton (defendant . - - 


No. 7 of the second-party) as a kaimi raiya; 
atan annual i of Rs, 13-4 while thg | 
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yemaining half was recorded in the name 
of Karman Mahton (defendant No, 3)and 
Bhaiyaram Mahton, father of the defend- 
ant No. 1 of the first party, as kaimi 


tenantsona manhunda rent of 72 maunds . 


35 seers of gram and wheat. It is alleged 
that these entries were incorrect and were 
disregarded by the parties, and during the 
continuance of the survey operations when 
the plaintiff took khas possession of the 
land ke settled 13 bighas and odd with the 
defendant No. 7 Saukbi Mahton on taking a 
zarpeshgi from him ef Rs. 540 and on fixinga 
rental of Rs, 49-8 for a term of fifteen years 
from 1316 to 1330, thatthedefendant No.3and 
Bhaiyaram refused to take fresh settlement 
and gave up the 13 bighasandodd which was 
yecorded in bis name onthe manhunda 
rent of 72 maunds 33 seers and on the 9th of 
September, 1908, the plaintiff settled this 
18 bighas and odd with Aso Mahton defend- 
ant No, 5 and Kando Mahton, father of 
the defendant No.6, for a term of nine 
years from 1316to13240n a manhunda rentof 
53 maunds of wheat, gram and peas, and 
that on the expiry thereof the settlement 
was renewed fer aterm of another nine 
years on the same rental. It is alleged, 
however, that the defendants first-party 
jnstituted a preceeding for commutation 
ef rent under s. 40 of the Bengal Tenancy 
Act in’ respect of land settled by the 


plaintiff with Aso Mahton and Kando — 


Mahton, claiming the same te be their 
bhaoli holding, and the Revenue Authorities 
commuted the rent after rejecting the objec- 
tion of the plaintiff, and that subsequently 
the defendants first party dispossessed the 
defendants 
tenants of the plaintiff. The present suit 
: was, accordingly, instituted for possession. 
The defendants second party supported 
_ the case of the plaintiff; but the defend- 
ants first party contested the suit on the 
allegation that the holding was their 
ancestral kaimi holding. | . 
Both the Oourts below have come to the 
concurrent finding of fact that the land in 
dispute was not the kaimi holding of thede- 
fendants first-party and that the entry in the 
Cadastral Survey khatian and the decision 
of the Revenue Authorities in the proceeding 
under s. 40 of the Bengal Tenancy Act 
_ were incorrect, It has been found that 
there was an abandonment by the defend- 
_ ants first party as they were unable to pay 
the heavy manhunda rent of 72 maunds 
and odd per year ani that, thereafter, 


PARER JAHAN DEGAN V, SHARAY JANAN BEGAM, | | 


second party who were the '} 
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the plaintif settled the land with. thè, 
defendants second. party. A decree was made 
-for - possession in favour of the plaintiff 
through the defendants seeond party. f 
The only point argued by Mr. Pugh 
on behalf of the appellant is that, ivbeing 
found thatthe land in dispute had been 
settled with the defendants second party, 
the plaintiff had no immediate right of, 
possession and that, if the tenants of the 
plaintiffs were dispossessed, it was those - 
‘tenants who could maintain an action in ' 
ejectment and not.-the plaintiffs.. Thig 
contention does not appear to be sound, 
The question was considered in Raj Kumar 
Mandal v. Ali Mia (1) and it was held that 
under circumstances such as those ap- 
pearing in the present case the landlord 
was entitled to maintain a suit in eject- ` 
ment and for recovery of possession through 
his admitted tenant. The decision in 
this case was followed by this Court in 
Damodar Prasad Tewari v. Lachmi Prasad 
Singh (2) decided by Das and Ross, JJ., on 
the 2nd March, 1928. The principle adopt- 
ed in these decisions was that a landlord 
was bound to maintain his tenant in 
peaceful possession of the land and, if the 
possession of the tenant was disturbed, be 
was entitled to maintain an action for 
possession so that he might put the tenant 
in peaceful possession of the land. — 
No other point was raised in this appeal; 
and the facts found by. both -the- Courts 
below are conclusive. | 
This appeal is dismissed with costs. 
Macpherson, J.—I agree. < 
Appeal dismissed. . 


A. N. A. p 
of 70 Ind. Oas. 792; 37 O. L, J. 94; A. I.R. 1923 Cal, 


(2) 110 Ind. Oas. 642; 9 P. L. T. 477; A. L R. 192 
Pat. 354; 7 Pat. 496. < j 
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OUDH CHIEF COURT. 
First Orvin Appian No. 61 or 1925, 
“February -29, 1928. . 
Present :—Sir Louis Stuart, Kr., Ohief 
í Judge, and Mr. Justice Raza. 
Nawab FAKHR JAHAN. BEGAM— 
+ | PLAINTIFF— APPELLANT. - 
fi Versus ` 
Nawab SHARAF JAHAN BEGAM AND 
OTHERS—DEFENDANTS—RESLONDENTS, 4 
Muhammadan Law—Deferred dower—Liability of 
husband—Satisfaction of dower, proof of —Payments i 





B16 
fo wife during continuance of marriage—Preswmp- 
on, 

“The liability to pay deferred dower is a liability 
which binds the husband during his lifetime and 
binds his estate after his death, and unless it is 
established that the wife has renounced her claim to 


dower the debt can be recovered from his estate if 
it is not proved to have been satisfied. [p. 316, col.- 
2. 


“Payments of money made by a Shiah husband to 
hia wife during the continuance of their married 
life cannot be presumed to be payments -i discharge 

“of the 

7 ftikharunissa Begun v. Nawab Amjad Ali Khan. 

' (1), distinguished. ; 
Second appeal against the decree of the 
Third Additional Sub-Judge, Lucknow, 
dated the 4th July, 1923. ‘ 


Messrs A. P. Sen, Ali Zaheer, Kedar Nath 
.Tandon and Ghulam Hasan Naqvi, for the 
Appellant. - ee) ae ; 

“Messrs, Niamat Ullah, Habib. Ali: Khan 
Zahur Ahmad, Bisheshwar ‘Nath. and 
Bishambhar Nath, for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal. It is concerned with one of the 
numerous disputes amongst the heirs of 
the late Nawab Bagar Ali Khan. The more 
important of these disputes formed the. sub- 
ject-matter of Appeals Nos. 16, 20 and 24 
of 1926 which we have decided in judgments 
of to-dav’s date, In the present appeal 
Nawab Fakhr Jahan Begam, the younger 
wife of the late Nawab Baqar Ali Khan, has 
sued Nawab Sharaf Jahan Begam, widow 
of Nawab Baqar Ali Khan, Nawab Sadiq 
Ali Khan, Nawab Kazim Ali Khan (sons of 
Nawab Sharaf Jahan ` Begam), Musammat 
Jaddo. Begam, :the widow of Nawab. Nagi 
Ali Khan deceased son of Nawab Sharaf 
Jahan Begam and herown children Nawab _ 
Taqi Ali Khan and Nawab Abid Jahan 
Begam, for her deferred dower. The de- 


fendants admitted in the course of trial that - 


Nawab Fakhr Jahan Begam was the legal- 
ly married wife of Nawab Baqar Ali Khan 
and that her dower had been fixed at 
Rs. 50,000. Thus under the law, unless they 
were ableto prove satisfaction or renuncia- 
tion she wasentitled to recover Rs. 50,000 
against them recoverable from such property 
of Nawab‘Bagar Ali Khan as had descended 
into their hands. The position which they 
took in the'trial Odurt was that, inasmuch 
as it had been found between the parties 


“In anotber suit that Nawab Fakhr Jahan . 


Begam had received during her lifetime 
_ from her husband Nawab Baqar Ali Khan | 
amounts of money considerably more than 


dower-debt due to the wife. [p. 318, col. - 
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fifty thousand ,rupees, there should be 8 
presumption that Nawab Baqar Ali Khan 
had satisfied the dower-debt by payment of 
these sums,.and that unless she were able 
to rebut that presumption she was not en- 
titled to anything. The learned trial Judge 
accepted that contention. He found that 
during the lifetime of Nawab Baqar Ali 
Khan the lady had received considerably 
more than fifty thousand rupees from him, 
He considered that there was authority-in - 
these circumstances for the presumption 
that the dower-debt had been satisfied 
during the Nawab’s lifetime, that the lady 
had been unable to rebut this presumption 
and that in these circumstances she was 
entitled to nothing. He dismissed the suit 
accordingly with costs on parties. Nawab 
Fakhr Jahan Begam has appealed. 

It is argued before us in support of the 
appeal that the liability to pay deferred 
dower is a liability which binds the hus- 
band during his lifetime and binds hig 
estate after his death, and that unless it is 
established that the wife has renounced her 
claim to dower the debt can be recovered 
ifitis not proved to have been satisfied, 
This statement of the law is absolutely cor- 
rect. It remains to be seen whether thera 
isanything in the circumstances of this 
case which can relieve the estate in the 
hands of the defendants from the obliga- 
tion to satisfy the amount of rupees fifty 
thousand which was edmittedly the amount - 
of dower fixed. The defendants-respond- 
ents’ Counsel admit that there is no evi~ 
dence of renunciation and that there is no 


.evidence of a direct satisfaction of the. 


amount due by payment by Nawab Baqar 
Ali Khan, They argued, however, that as 
on Nawab Fakhr Jahan Begam's own show- 
ing she received considerably. more than 
rupees fifty thousand from her husband dur- 
ing his lifetime, it must be considered that 
her claim for dower was satisfied. We have. 
first to examine how much the lady received 
and howshe received it. In our decisions of 
to-day’s date in Appeals Nos. 16, 20 and 24° 
of 1926 we have found that the lady was in ` 
the receipt of a very -handsome allowance 
from her husband during the years that her 
married life continued and-that in addi- 
tion to his giving this allowance he bestow- 
ed upon her numerous gifts. She certainly 
has received in all much more than fifty 
thousand rupees. There is not a shred of 
evidence to show that at any time he ever. 
directly paid her any sum of money towards ’ 
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_ the satisfaction ofher dower, The learned 
trial Judge has considered that there is 
authority for the view which he takes in a 
decision of their Lordships of the Judicial 

` Committeein an appeal decided in 1871. 
Iftikharunnissa Begam v. Nawab Amjad Ali 
Khan (1). We proceed to examine what 
their Lordships decided in that appeal. 

The appeal determined the question of 

. liability to dower due toa widow ofan an- 

' cestor of Nawab Bagar Ali Khan. We have 

` referred in our decisions in Appeals Nos. 
16, 20 and 24 of 1926 to the litigation which 
commenced in 1860 between Nawab Amjad 

_ Ali Khan father of Nawab Baqar Ali Khan, 
his sistersand his heirs. Iftikharunnisa 
Begam was his mother. She instituted a 
suit against her son as representing his 

‘father’s estate for five lakhs of Nawabi 
rupees as representing the amount of her 
dower. This suit was decided by Mr. Fraser, 

` Civil Judge, against the lady. She ap- 
pealed to Mr. Campbell, Judicial Commis- 

- pioner of Oudh, who dismissed her appeal. 
His judgment dismissing her claim formed 
part of his judgment in another appeal, 
which wentto their Lordships of the Judi- 

_ cial Committee in appeal and was decided 

‘bythem in Nawab Umjad Ally Khan v. 

‘ Mahumdee Begum (2) on the 29/30th No- 
vember, 1867. As by Mr. Oampbell’s judg- 
menta large sum of money, which Mr, 
Fraser had declared notto be a portion of 
“the divisible estate had been added to the 
divisible estate and Nawab If{tikharunnisa 
Begam, the widow of Nawab Ahmad Ali 

“Khan, who was claiming her dower was 
entitled to share in that divisible estate. 

‘Nawab Iftikharunnisa Begam in consider- 
ation of the benefit she thereby received, 

~decided not to appeal against the dismissal 
of her claim for dower. As their Lordships 
of the Judicial Committee, however, exclud- 
ed that sum fromthe divisible estate in 
their order of 1867, Nawab  Iftikharun- 
nisa Begam prayed for and obtained 
special leave to appeal against the decision 
of Mr. Campbell dismissing her claim for 
dower, Her appeal against the dismissal 
of her claim was decided by their Lord- 
ships in Iftikharunnisa Begam v. Nawab 
Amjad Alt Khan (l). These were the 
facts as accepted by their Lordships. The 
lady was undoubtedly entitled to a dower of 


(1) 7 B. L. R. 643; 2 Sar, P.O, J, 659; Rafique & 
Jackson's P. O. No, 9 (P. 0.) 

(2) 11 M. I. A. 517; 10 W. R. P. O. 25; 2 Suth, P, O, 3, 

98; 2 Bar P.O. 4. 319; 20 E, R, 995, 
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“four and a half lakhs of sikk 


2 817 
five lakhs of Nawabi rupees or c 
rupees of Lucknow. Hee Husband hen 
executed a deed of dower in her favour in 
the year 1809. In October, 1844, he had 
written to the Government's agent at 
Calcutta stating that he had transferred ta 
his wife promissory notes standing in his 
name of the value of four and a half 
lakhs of sikka rupees and requested that 
the interest should be remitted regularly 
to her, Owing to some non-compliance 
with the rules the promissory notes were 
not handed over to her. Nawab Ahmad 
Ali Khan died in October, 1858. In what we 
have referred to in our other decisions ag 
Ahmad Ali Khan will appear the words :-— 
“Whatever has been purchased in the 
name of the said Begam Saheba should not 
be interfered with. The rest has, with the 
at my ara been changed into the 
name of the sai egam Sa 
her dower debi g heba, towards 
awa jad Ali Khan after hi ‘ 
death transferred promissory Preyer 
extent of four and a half lakhs of rupees 
standing in his father’s name to his 
mother. Mr. Fraser considered that the 
effect of these transactions was this 
Nawab Amjad Ali Khan had actually 
endeavoured to transfer Promissory notes 


_ to the value of four and a half lakhs of sikka 


rupees to the lady during his lifetime, But 
owing to some error in assignment the 
notes remained in his name.. After his 
death his son gave effect to the transfer 
He considered that the transfer to her of 
the promissory notesof four and a half lakhs 
of sikka rupees was in satisfaction of her 
dower-debt and inasmuch as on his cal- 
culation four and a half lakhs of sikka 
Tupees were equivalent to five lakhs of 
Nawabi rupees her claim had been satisfied 
in full. Ithas been argued before ug that 
aru 

not actually equivalent to five ieee ch 
Nawabi rupees, There is some triflin 

difference in the equivalent, but aopa 
ately four and a half lakhs of sikka rupees arg 
equivalent to five lakhs of Nawabi rupees 
and this conclusion was accepted by Mr. 
Campbell and by their Lordships of the 
Judicial Committee. The case, as it then 
came before their Lordships, was that u on 
the facts as found Nawab Amjad Ali Khen 
had fully satisfied the amount due to his 
mother in respect ofher dower, The lad 

argued that her hasband had made her A 
gifs of promissory notes to the value 


of 























masi 


` not amount to a 
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four anda half lakhs of sikka rupees and 
that the amount had not been given to her 
in payment of her dower and that her hus- 
band’s retention of the notes inhis own 
name was the retention of a trustee. - 
Their Lordships’ disposed of this plea 
as follows :— f 
“Whether those letters would or would 
sufficient execution 
of & trust under the circumstances of 
the case, their Lordships do not think it 


necessary to consider. They are of opinion ` 


that the case cannot be put higher, at all 


: events, for her, than if that the transaction 
had been completed at the moment by an.: 
-actual transfer by the husband to the wife 


(orto a trustee for the wife, if that -were re- 
quisite) by. an actual transfer of the notes 
for four and a half lakhs. Now, if that 
transfer had actually been so completed at 
the time, it would have resolved itself sim- 
ply into this. Thereis a debt to a very 
large amount. There is a delivery or trans- 
fer of something which is substantially in 
amount and character the equivalent of that 
which the debtor ought to have provided 
for the creditor. In that state of things 
the presumption of law, and the presump- 
tion which their Lordships think any Jury 


the thing given by the debtor to the credit- 
or. is. given by way of payment and satisfac- 
tion, and not by way of additional gift, 
leaving the original debt unsettled. That 
being the presumption oflaw, the onus is 
thrown on the person who alleges that there 
is a gift, in addition tothe debt, to give 
sufficient and satisfactory evidence, and, in 
their Lordships’judgment, no such evidence 


_whatever has been given in this case, 


Therefore, ifit were a matter not affected by 
any previous decision, their Lordships would 
have come to the same conclusion, nearly 
‘upon the same grounds asthe Judicial Com- 
-missioner of Oudh,” 


They added that they considered that in’ 


any circumstances the matter would have 


“been concluded by the concurrent finding 


‘of facta of the Oourts below. We do not 
understand their Lordships in that decision 
to have laid down-the proposition for which 
the’ respondents contend. They nowhere 


asserted that payments of money by a Shia _ 


husband to his wife during the continuance 
of their married lifeshould be presumed te 
be payments of her dower-debt, and that it 
should be for her to establish the contrary. 
„If such a principle were applied to ita 


Z ~ 


- dower.debt and that 
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“logical extreme, all the money paid by a. 


Shia husband to his wife during the continu- 
ance of her marriage, even when it took the 


form of trifling sums given out of natural 


love and affection, would be presumed. to ` 


_ be credited to payment of her dower-debt 
-unless the contrary was proved. 


Their 
Lordships in their deéision on the facts 
and the merits of the case found a clear 
and concrete piece of proof to the effect 
that ona particular date Nawab Amjad Ali 
Khan had endeavoured to effect the trans- 
fer of Government promissory notes to his 
wife of a value corresponding almost ex- 
actly to the amount due to her for her 
] this transfer was 
given effect to by his son as executor of 
the estate. Ifthere were any similar facts 


“here the-sameconclusion might be obtained, . 


but there are no similar facts. There is 


-not theslightest evidence that at any par- 


ticular time Nawab Baqar Ali Khan assign- 
ed to Nawab Fakhr Jahan Begam a sum 
of approximately fifty thousand rupees in 
circumstances which would indicate that 
he was satisfying her dower-debt. We 
accordingly find that the defendants have 
been, unable to establish that Nawab Fakhr 


} -Jahan Begam ever reoounced her claim tọ: 
would draw from the circumstances is, that.” 


her dower and that that- claim has not so - 
far been satisfied. The amount of dower is 


‘admittedly fifty thousand rupees. We 


accordingly allow this appeal and grant - 
to Nawab Fakhr Jahan Begam a decree 
for fifty thousand rupees against the 
estate of Nawab Baqar Ali Khan. The 
costs of the Original Suit No.- 2/105 of 1923 
and of this appeal incurred by Nawab 
Fakhr Jahan Begam will be met out of the 
estate of the deceased. The respondents 
will pay their own cosis. i ; 
6. H. Appeal allowed, 


——— 


- SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
J opicrau MISOBLLANEOOBS No, 3 or 1928, 
August 14, 1928. . 
Present:—Mr, Rupchand Bilaram, ` 
ÀA. J.O pey 


Mzssrs. S. R. MALOTRA & Co, 
—RESPONDENT3 No. I 


versus A i 

Lala SUKH DAYAL KAPOOR 

RERPONDENT No. II. a 

e. Arbitration Act (IX of 1899), ss. 12, 14—Ctvit `- 
Procedure Code (Act V of 1908), 88. 10, 141—Appliva« 
tion to act aside gward==Priot suit on same groundg 
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by applicant in another Court—Stay of application, 4f 
competent—Res judicata—Award during pendency o, 
suit, effect of. i 

The only Court which has jurisdiction to entertain 
an application under s. 14 of the Arbitration Act, or 
to decide whether an award has been improperly 
procured or not is the Court in which the award 
has been caused to,be filed, and, therefore, any suit 
instituted in another Court for relief on grounds 
falling under that section isno bar under s.10 of 
the Civil Procedure Code,. tothe Court inquiring 
into the subject-matter of the application under s. 14 
of the Arbitration Act. [p. 320, col 1.] 

Khimji v. Nathibai (2), relied upon, 

In the matter of arbitration of Jai Narain Babulal 
(1), doubted, : 

An award obtained during the pendency ofa suit 
in respect of the subject-matter of the suit is not 
ipso facto invalid ` but its operation is suspended 
during the pendency of that suit, andon that suit 
being withdrawn or dismissed the award is revived 
and can be enforced asa decree. [p. 320, col. 2.] 

Mitsui Bussan Kaisha Ltd, v. Totaram-Bhagwandas 
(5), relied upon. j 

Doleman v. Ossett Corporation (3) and Monro yv. 
Bognor Urban Council (4), referred to. 


e E. V. Castellino, for the Respondents 
olL . 

Mr. Kundanmal Dayaram, for the Re- 
spondent No. II. 


ORDER,—The respondent No. II has 
made two applications to this Court. In the 
first application he -has asked that the 
award passed agdinst him be set aside on 
certain grounds all of which fall within the 
Drop wofs. 140f the Indian Arbitration 

ct, : 

In the second application he has asked that 
the proceedings now pending inthis Oourt 
be stayed under s, 10, Civil Procedure Code, 
on the ground that he hasinstituteda suit in 
the Court of the Subordinate Judge, Third 
Class, Amritsar, where the award is being 
enforced against himasa decree, to have 
the award set aside. - 

Now, itis difficult to see what the re- 
spondent No. II really wants to be done by 
the Court in pursuance of his second ap- 
plication, 

The award filed by the arbitrator is, 
unlessit is set aside, enforceable as a decree. 
It is being enforced as a decree by another 
Court to which the proceedings have been 
transferred and if the respondent No. II 
wants thatthis Oourt shall order that the 
award be not enforced as a decree, the 
Court must investigate into the grounds 
urged in his first application. 

If, however, he wishes the Court not toin- 
vestigate into his first application to have 
the award set aside, there was no occasion 


forhim to haye filed the first applicatien,. 
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It lies ill in his mouth to môve the Oourt 
to assume jurisdiction to entertain his 
objectionste the award and at the same 
breath to ask that while assuming jurisdic- 
tion the Court should stay its hande until 
such time as another Court which in this 
case is a Court of inferior jurisdiction has 
adjudicated on the matters in dispute 
and in the event of sueh adjudica- 
tion being in his favour to accept it as 
binding on the principle of res judicata 
unless his request falls within the four 
corners of s. 10, Civil Procedure Code. Iam 
not prepared to accede to it. : 
In In the matter of arbitration of Jat 
Narayan Babulal (1) the 
Naraindas adopted the same line of action 
asthe respondent Itin the present case. 
He instituted asuitin the Punjab to set 
aside an award which had been filed in this 
Court. He then filed objections ‘to the 
award in this Oourt,and at the same time 
applied forstay of the proceedings under 
s, 10, Civil Procedure Oode. Dealing with 
that application, Raymond, A. J.O., held 
that the arbitration proeeedings were in the 
nature of a suit within the purview of s. 10 
read with s. 141, Oivil Procedure Code, but 
that in so far as the arbitrators were 
parties to the arbitration proceedings in 
this Oourt but were not parties in the suitin 
the Punjab Court no stay could be granted. 
With allrespect I entertain grave doubts 
both onthe question whether the arbitra- 
‘tion proceedings are a suit within the 


meaning of es. 10 and 141, Oivil Procedure — 


Oode, and also whether an arbitrator is a 
party to the proceedings instituted bya 
person adversely affected by the award, 
filed under the Arbitration Act, to have it 
get aside. Allthat the arbitrator is requir- 
ed to do by s. 11 of the Act is to cause 
the award or a signed copy of it to be filed 
in Court, when requested to do so by a 
party to the submission or any person 
claiming under him, and to give notice of 
such filing to the parties. The arbitrator 
is not applicant in the proceedings taken in: 
Court for taking off the award from the 


file and whatever doubt may have existed ' 


on that point, such doubt has been amply 
removed by the amended rules of this Court 
‘now in force, which require the arbitrator 
to send the award or its certified sopy ta 
the Court along witha mere letter requesta 


(160 Ind, Oas, 796; 16 8, Li R, 70; A.I, R, 1929 
Sind 6, oJ 


respondent. 
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‘ing the Court .to cause the award to be 
filed. 

if an application is subsequently mada to 
have the award set aside no notice is 
issued by the Court to the arbitrators and 
he does not’ appear in the proceedings 
except for the purpose of giving evidence if 
summoned to doso. . 


I, however, do not consider myself called- 


upon to enter into a discussion whether an 
application filed unders.14o0f the Indian 
Arbitration Act to have the award set 
aside is asuit or not as I am of opinion that 
assuming that such an application is a suit, 
the only Court which has jurisdiction to 
entertain suchan application or to decide 
whether the award has been improperly 
procured or not is the Oourt in which the 
‘award has been caused to be filed. 

I have discussed this ‘question in the case 
of .Khimji v. Nathibai (2). Nothing has 
been said at the Barto make me change 
my view. Ifthis Oourtis the only Oourt 
which can deal with the grounds falling 
within s, 14 of the Indian Arbitration Act, 
it would follow that the suit instituted by 
the respondent II at Amritsar is not 
pending‘in a Court having jurisdiction to 
grant the relief claimed here and, therefore, 
its pendency is no bar to this Oourt going 
into the same grounds. f a 

I accordingly disallow this application 
with costs. ` ; 
. Now, coming to the grounds, on which 


the respondent IL wants the Oourt to- 


set aside the award, the only objection 
` which has been pressed is one of law. It ig 
argued that the respondent. II had filed 
asuit at first in the Court of the Subordi- 
nate Judge, Third Olass, at Amritsar, for 
declaration and injunction restraining 
the respondent I from proceeding with 
the arbitration and that during the 
pendency of that suit the arbitrator was 
functus officio and his award is, therefore, 
invalid. 
- It has been said that, that suitrelated to 
the same disputes which “were referred to 
arbitration, and that, therefore, this case 
falls within the principle of Doleman v. 
Ossett Corporation (3) and that the case of 
Monro v. Bognor Urban Council (4) has no 
~ (2) 76 Ind. Cas. 953; 19 8, L. R: 360 at pp. 371, 375; 
A. I. R. 1925 Sind 42. 
- ~ (3) (1912) 3 K., B. 257; 81 L, J.K. B. 1092; 107 L. 
tT, 581; 76 J. P. 457; 10 L: G, R. 915. | 
(4) (1915) 8K, B., 167; 84 L.J, K. B. 1091; 112 
E T. 008 19 dy P. 286; 13 L, GR. 431; 59'S, J, 
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application. "Itis, however, admitted that 


the first suit has either been withdrawn or 
dismissed and is not pendiog now. ee 


-On the other hand, reliance has been 


placed on the Bench ruling of this Court in 
Mitsui Bussan Kaisha Ltd. v. Totaram 
Bhagwandas (5) and it has been argued that 
the pendency of the first suit was no bar to 
the arbitrator proceeding with the adjudi- 
-cation of the matters ip. dispute and the 
award passed by him-was not ipso facto 
rendered invalid, but) its operation was 
merely suspended during the pendency of 
that suit, and that on that suit having 
been withdrawn or dismissed the award 
was revived and could be enforeed as a 
decree. Whatever may be my views on - 
this question, I am bound. by the Bench 
decision and must give effect to it. lt 
has been suggested that I should refer 
the matter under s.113, Oivil Procedure ` 
Oode, but Iam afraid I have no power 
to do so, 4 g ig: 

I; therefore, hold that this award is not 
invalid on the ground that it was made . 
during the pendency of the first suit. I 
accordingly dismiss the application to set 
aside the award on that ground with costs, 

P. B, A. Application dismissed, 

R 87 Ind, Oas, 83; 178. L, R., 228; AI. R, 1924 
Sind 146, | i 


MADRAS HIGH COURT. 
i APPEAL Suit No, 174 or 1924, 
February 3, 1928. 
Present:—Justice Sir Kumaraswami 
Sastriar, Krt., and Mr. Justice Reilly. 
` PALANIYANDI AND ANOTHER MINOES 
BY THEIR doaRDIAN VELAMMAL— 
- Puaintirrs Nos, 2 AND 3—APPELLANTS 


versus 
VEYILAMUTHU PILLAI AND OTHERS 
—Derenpants Nos. 5 AND 6, 8 To 22, 25 
TO 32, 37 AND 38—RESPONDENTS. 

Hindu Law—Inam—Enfranchisement of service 
inam—Title-deed in favour of widow and daughter— 
Interest, whether absolute or only limited—Grant— 
Sale by widow purporting to be of absolute interest 


- Mention of necessity—Interest conveyed. 


Where a service inam is enfranchised and ig 
conferred as absolute property on the widow and 
daughter of the last male holder, the-donees take an 
absolute estate in the property and not merely a 
woman's estate. [p. 322, col. 1.) 
enkata Jagannadha v, Veerabhadrayya (2), apa 
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Where a widow or daughter having an. absolute 
estate purports to sell her property absolutely, the 


> purchaser is entitled to rely upon her absolute title 


and there is no reason to cut down the estate 
intended to be sold, by presuming that the parties 
intended only to convey a widow’s estate in spite 
of.the fact that the sale-deed purports to be an 
absolute sale-deed conferring full title, merely 
because necessity is set out for the alienation in the 
deed of transfer. [p. 322, col. 2.] 

Appeal against a decree of the Court 
of the First Additional Subordinate Judge, 
Madura, in O, S. No, 45 of 1920. 

Mr. S. Varadachariar, for the Appellants. 

Messrs. S. Srinivasa Ayyangar, K. S. Ven- 
kata Rama Iyer and Kunjithapadam: Iyer, 
for the Respondents. 

JUDGMENT. 

Kumaraswami Sastriar, J.—This 
appeal arises out of a suit filed by the 
plaintiff as the reversioners of one Sankara- 
lingam Pillai, who died in 1872. San- 
karalingam Pillai left a widow Kanthima- 
thi Ammal anda daughter Thangammal. 
Thangammal died in 1902, and Kanthi- 
mathi Ammal died on the 29th December, 
1911. The reversioner according to -the 
plaintiffs at the date of the death of Kan- 
thimathi Ammal when the reversion open- 
ed was one Subbiah Pillai, who died on the 
ist October, 1917, leaving three sons, the 
lst, 2nd and 3rd plaintiffs, The 2nd and 
3rd plaintifs were minors and the Ist 
plaintiff was a major atthe date of the suit, 
The Ist plaintiff died in 1913 and the 2nd 
and 3rd plaintiffs continued the suit. It 
is notdisputed that the suit was to declare 
the plaintiffs as reversioners and set aside 
the alienations made by the widow and 
daughter or the widow alone, It is not dis- 
puted that these lands which form the 
subject-matter of the appeal form part 
ofa karnam inam, Sankaralingam Pillai 

“was removed from the officeof karnam 
about a year before he died but he manag- 
ed toremain in possession of the lands 
and on his death his widow continued to be 
in possession. Subbiah Pillai claimed the 
lands and the office of karnam and wanted 
possession fof those lands. The Revenue 
Authorities, however, declined to interfere 
and referred Subbiah Pillai to a Civil Court. 
Afterwards Subbiah Pillai released all the 
lands which formed the karnam emolu- 
ments and another item of property which 
is the subject-matter of Rengan v. Palani- 
yandi (1) which we already disposed of. 
He released his rights to those properties, 
both the present rights which he had and 


(1) 142 Ind, Oas. 254, 
D 
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the rights which he would have as rever- 
sioner. He got Rs. 600 as consideration for 
this release out of the sale of item No. 1, 
which the widow sold absolutely 40 a 
stranger. Exhibit IV recites that the 
widow and the daughter began to alie- 
nate properties and create mortgages 
and othis ever them and evidently Ex. IV 
was takenin orderto seethat there was 
no trouble caused by the claims of the 
executant Subbiah Pillai and the various 
alienees and also to give the widow a right 
to dispose of the property as she pleased, 
It is admitted that the inam lands were 
enfranchised by the Government by Ex. D 
in the year 1891. Exhibit D is granted 
to both Thangammal the daughter and 
Kanthimathi Ammal the widow. The 
material portion of the deed isas follows: 


“This inam, being held for karnam service 


now otherwise provided for, will be subject 
to the payment of an annual quit-rent of 
Rs. 11 which is hereby imposed upon it 
in commutation both of the service and 
the reversionary interest possessed by the 
Government in the inam. The inam is 
now confirmed to you in freehold, in other 
words, the inam willbe yourown absolute 
property to hold or dispose of as you think 


proper subject only to the payment ofthe . 


above mentioned quit-rent.” So faras Ex. 
D, which forms the. root of the title of the 
widow and the daughter, ig concerned it 
is an absolute title conferred by the Go- 
vernment, giving them the property abso- 
lutely to. hold or dispose of itas they 
thought proper the only covenant being 
that they should pay the quit-rent which 
the Government imposed upon the land. 
We think that the effect of the decision of 
their Lordships of the Privy Oouncil in 
Venkata Jagannadha v, Veerabhadrayya (2) 
is clear. Their Lordships of the Privy 
Council dissented from the view taken in 
Pingala Lakshmipathi v. Bommireddipalli. 
Chalanayya (3) which in its turn overruled 
the previous decisions of this Court in Ven- 
kata v. Rama (4) and Venkatarayadu v, Ven- 
kataramayya (5) and the previous cases on 
the subject.The effect of the decision of the 
Privy Council in our opinion is that Hx. D 


(2) 61 Ind, Cas. 667; 44 M. 643; 41 M. L. J. 1; 34 0. 
L. J. 16; 14 L. W 59; (1921) M. W. N. 401; 30 M. L. 
T, 14: 26 O. W. N. 302; A. I. R. 1922 P. O. 96; 48 I. A. 
344 (P. O). 

3) 30 M. 434; 17 M. L. J. 101; 2 M. L. T, 101, 

(BM. 240 9 Ind. ‘Jun 185; 3 Ind. Deo (x, 8.) 
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(5) 15 M, 284; 4 Ind, Dac. (w, B.) 549, 
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confers upon the widow and the daugh- 
ter an absolute rights to the property 
and their interests were not merely 
that of a Hindu widow or daughter suc- 
ceeding to the 


‘right therein. Mr. 


and argues that the joinder of two persons- 


' as donees makes a difference as regards. 


- the. construction of the grant and the in- 
terest conferred, that the point has not 
been touched by the decision of their Lord- 
ships of the Privy Council and that in the 
present case' the grant being to two 'per- 
sons; the widow and-the daughter, Oourts 
can presume notwithstanding the decision 
in Venkata Jagannadha v. Veerabhadrayya 
(2)- that the Government intended to con- 


fer an estate limited by Hindu Law, We. 
All. 


are unable, to follow this argument. 
that the Privy Council decided was that 
ehe grant, by the -Government conferred an 
_ tstate-upon widows which had no referense 
to any provisions of Hindu Law, that the 
grant has to be: considered according ` to 
its own tenor and where a grant is.an ab- 
solute grant it cannot be cut down by any 
considerations as to the status of the family 
“and the position-of the members (grantees) 
at the date of the grant. The fact that 
other donees are mentioned, in our opinion, 
would not make any difference as regards 
the construction of the grant, This view. 
has been taken in Venkatasubba Rao v. 
Adinarayana Rao (6) where an inam title 
deed was-in favour of five persons and a 
similar argument was repelled. We think 


that: the effect ofan inam title-deed is. 


tantamount to a resumption by the Govern- 
mont anda re-grantto the persons mèn- 
tioned inthe inam title-deed and that what 
the widow got in the case was the absolute 
title which was theestate conferred by the 
grant, If it confers an absolute estate, we 
do not think we will be justified in cut- 


ting down the estate with reference to-any © 


_other consideration. Another argument 
was advanced by Mr. Varadachariar name- 
ly that as the widow who sold the pro- 
perties purported to convey only the 
widow's. estate we must take the intention 
of the parties as tothe estate which was 
intended to be granted to be regulated by 
the law’ inforce at ithat time and that as 
the law after Pingala Lakshmipathi v. Bam- 
‘ ©) 92 Ind: Cas. 472; 50 M, L, J, 46; 22.. W. 631; 
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property of her hus-. 
band or father having only a limited. 
3 Varadaehariar for the - 
appellants .attemptsto draw a distinction. 


. widow to confer such title. 
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mireddipalli Chalamayya (3) was that in 
such cases notwithstanding the absolute: 
terms of the inam grant the widow took: ~ 
only alimited estate it was that estate which’ 
was bargained for and sold. He refers to the: 
decision in the Kannivadi case, Abdul Aziz. 
Khan v. Appayasami Naicker (7) assup-' . 
porting his contention. -I do not think that: 
these considerations apply to the present’ 
case. It ia clear that what was sold by the . 
widow and what was intended tobe pur- 
chased by the vendees was the full title 
to the property, The consideration was 
fixed with reference to the passing of an 
absolute .title. That absolute: title, if the 
property was property held by the vendor 
in alimited estate which is provided for 
by Hindu Law in the case of widows or. 
daughter, can only be conferred in cases 
of necessity which would in Hindu Law 
justify an alienation. For that purpose 
the necessity was recited in the document. 


- But if, in fact, the vendor had an absolute 


estate granted by the Government it is 
difficult to see why the purchaser should: 
not take an absolute estate because that 
was the estate which the vendor and the 
vendes agreed to pass. In the one case 
it would be necessary toprove facts justis — 
fying the widow in giving an absolute 
title and in the latter case to prove a grant 
giving her such title. We are clearly of thé 
opinion that in cases where a widow or 
daughter has an absolute estate and where 
she purports to sell the property absolutely 
the purchaser is entitled to rely upon the 
title she had and there is no reason to 
cut down the estate intended to be sold 
by presuming that the parties intended 
only to have a widow's estate in spite of 
the fact that the sale deed purports to be 
an absolute sale-deed conferring full title, 
necessity being set out only as enabling the 
It is unneces+ 
sary in the view we take on these two 
points to consider whether the release 
Ex. IV was as regards, the properties 
covered: by the karnam nam, merely a 
release of the then existing rights claimed 
by the executant or the reversionary rights 
also. The appeal fails and is dismissed 
with costs. One set ofcosts for the con- 
teating respondents, i 


- Reilly, J.—Iagreo. In connection with 
Mr. Varadachariar’s suggestion that the 


° (1) 97 M. 131; 8 O. W. N, 186; 6 Bom, L, R. 7; 311, 
1; 8 Sar, P, O. J. 868 (P, O.), ii WA 
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vendees in this caso may haye intended 
only to buy the interests of the widow 
and daughter (the sale-deeds with which 
we are concerned, I understand, were exe- 
cuted by both Kanthimathi Ammal and 
her daughter Thangammal), it is not only 
to be noticed that the sale-deeds purport 
to convey an absolute title but that the 
principle that the vendees can get only 
the benefit of some lesser estate, which 
according to their appreciation’ or sup- 
posed appreciation of the law at the time 
was available for them, does not apply. 
From the statement given by the plaint- 
iffs on the 4th November, 1918, it ap- 
pears that all these alienations were made 
before 1907, that is, before the date of 
the Full Bench decision in Pingala Lak- 
shmipathi v. Bammireddipallt Chalamayya 
(3) on the basis of which Mr. Varada- 
chariar suggests that they could have 
supposed only that they were buying the 
widow's and daughter's interests, Mr, 
Varadachariar suggested that that statement 
of the plaintiffs was not to be taken too 
strictly in the matter of dates because 
there is some indication ia it that they 
wished to contend that some of these 
alienations were not real but were merely 
benami transactions by which Kanthi- 
mathi Ammal and Thangammal were to 
retain their interest in the property. In 
regard to that it is only mecessary to say 
that it is quite clear that at the trial 
the suggestion was not pressed and there 
is no issue about it. I agree that the 
appeal must be dismissed with costs. 
Y.N. VY. f Appeal dismissed. 
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PATNA HIGH COURT. 
Wirsr Cryin APPEaL No. 30 or 1925, 
June 18, 1928. 

Present :—Mr. Justice Das and 
Mr. Justice Allanson. 
Maharajadhiraja Sis RAMESHWAR 
SINGH BAHADUR—PLAINITEF— 
APPELLANT 
versus 
AGENT, B. N. W. RAILWAY AND ANOTHER 
— DEFENDANTS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VI, ~”. 17, 
O, XXIX, r. 1—Suit against Agent of Railway Com- 
pany—Application to amend plaint so as to makeit suit 
against Company, competency of—Amendment, pringi- 
plea relating to, 
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When there are two known persons ‘in existence 
and the plaintiff brings the suit against one of them 
and afterwards applies to have the other brought on 
the record asa defendant onthe ground that he all 
along intended to sue the other and that in sub- 
stance he sued the other, and no question of re- 
presentation arises in the case, the matter cangot be 
treated as one of mere misdescription. 

East Indian Ry. Co. v. Ram Lakhan Ram (1), 
referred to. 

But where the person sought to be brought on 
record yas the person sued in substance though not 
in form, and understood that he was the person who 
was really sued, the case is one of mere misdescrip- 
non and the plaintiff should be allowed to amend ths 
plaint. 

Radhe Lal v. East Indian Ry. (2), relied on. 

Where the plaintif sued the Agent of the B. N. W. 
Ry. Oo. and the Agent executed a power-of- 
attorney under s. 145 of the Railways Act, and the 
petitions filed by the parties in the case showed that 
they understood thatthe real person sued was the 
Railway Company itself: 

Held, that. the casé was one of mere misdescrip- 
tion and that the plaintiff should be allowed to 
amend his plaint so as to bring inthe Railway Com- 
pany on record as the defendant. 

First appeal against a decision: of the Sub- 
ordinate Judge, Darbhanga, dated the 28th 
Nevember, 1924. 

Messrs. K, P. Jayaswal, Murari Prasad 
and Sambhu Saran, for the Appellant. 

Messrs. N. C. Sinha and S.N. Bose, for 
the Réspondents. 

JUDGMENT. | 

Das,J.—I stilladhere to the view which 
I expressed in Hast Indian Ry. Co. vi 
Ram Lakhan Ram (1); but that decision 
must now be read together with the sub- 
sequent decision of this Court in Radhé 
Lal v. East Indian Ry, Co, (2). Mullick, 
A. O. J. in delivering the judgment in the 
last mentioned case said as follows :— 

“Th learned Judge relying on the deci- 
sions in Senehi Ram-Behari Lal v, Agent 
East Indian Ry. Co. (3) and Hast Indian 
Ry Co. v. Ram Lakhan Ram (1) held that 
this was acase brought against the Agent 
of the Railway and not the Railway Oo, 
and that the plaintifs were not entitl 
ed to any relief against the Company, and 
the learned Judge laid down his view of 
the law in the following words:—'In my 
opinion when there were two known per- 
sons in existence and the plaintiff brings 
the suit against one of them and after- 
wards applies to have the other brought on 
the record as a defendant on the ground 


(1) 78 Ind. Uas. 312; 6 P. L.,T, 415; (1924) Pat. 9; 3 
Pat. 230; A. I. R. 1025 Pat, 37. 

(2) 90 Ind Cas, 680; 7 P. L. T. 57; A, I, R. 1026 Pat, 
40; 5 Pat, 128. . 
(3) 64 Ind. Ons, 125; 2 P; Li T, 679, 
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that he all along intended to sue the other’ 
and that in substance he sued the other, and 
no question of répreséntation arises in the” 
case, it is impossible to maintain the view’ 
that the case is one of misdescription.’. 
Thera- is no reason for dissenting from this- 
statement of thelaw.” ` f S 


| The Acting Chief Justice then proceedad- 


to examine the facts-of the particular case 


before him and to apply the law as laid: : 


down in Hast indian Ry. Co. v. Ram Lakhaw 
Fam (1). to those facts. Having examined 
those facts he pointed out that the Railway. 
Oo. itself took the view that in> substance 
the Railway Oo, had been sued and having 


.Tegard to- those facts the learned. Acting. 


Ohief Justice thought-that the Court should 
have acceded to-the prayer of the plaintiff 
that amendment should be allowed. ` I quite 
agree with this view; fer I took care to 
point -out in. my- judgment thatin order to 
rely upon the rule of “law laid -down in 
Hast Indian Ry. Co, v, Ram Lakhan Ram (1) 


it must.appear that neither,in point of form . 


nor in substance was the Railway intended 

Now this being the position, we have got 
to see whether in substance: the Railway 
Oo. was sued in this case. Now so far 
as the Hast Indian Railway is concern- 


. ed, the case stands clear of all difficulties, 


There is nothing- whatever to suggest in 
the record of the case that the plaintiff 
intended to sue the Hast Indian Railway 
Co, The decision of the learned Subordi- 
nate-Judge-must, therefore, be accepted and 


_ the plaintiff's appeal must-fail so far as the 


Hast Indian Railway Oo. is concerned; but so 


far as the B. & N, W. Ry. Co. is concerned, 


the case stands on a different footing. We 
find- a: power-of-attorney executed -on the 


- 80th November, 1923, by the Agent under 


s. 145 of the Indian Railways Act of 


“1890. authorising Mr. Amir Mohammad 


‘Traffic Manager to act for and represent 
the Agent 
‘Subordinate J udge of Darbhanga in thiscase, 


- Now it must be remembered that s. 145 of 


the Indian Railways Act authorises the 
appointment of an attorney to act on behalf 
of the Railway Co. and it must follow from 
this that the Agent had no difficulty in ap- 
preciating the position that it was the B. 
& N. W. Ry. Co. which was in substance 
‘sued “in this case; and the subsequent peti- 
tions’ filed on behalf of the plaintiff and on 
behalf of the B. & N. W. Ry. Co. make the 
porition perfectly clear, There are nume- 
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rous. petitions filed in the Court of the 
| learned Subordinate Judge ‘on behalf of 
both the parties showing that both the 
plaintiff and the defendant Company under- 
stood that it was the Railway Oo. that was 
in substance sued. This being so, the case 


clearly falls within the later ruling of this _ ` 


Bee. case of Radhe Lal v. Hast Indian 
y. (2). i 
I would, therefore, allow the appeal so far 
as the B. &N. W. Ry. Oo is concerned, set 
‘aside the order of the learned Subordinate : 
Judge and remand the .case to that Court 
for disposal of the case after giving the ` 
plaintiff liberty to amend the plaint. It 
was argued before us by the learned Ad- 
vocate:on behalf of the B.& N.W. Ry, 
Co, that the plaint discloses no cause 
of action. This point will be argued before 
the learned Subordinate Judge and will be 
‘dealt with by him, There will be no costs 
of this appeal. : 
Allanson, J.--I agree. 
JANA Appeal allowed, 


LAHORE HIGH COURT. 
Oivi Revaston PETIrNON No, 402 or 


June 22, 1928. 
Present:—Mr. Justice Jai Lal. 
FAKIR SINGH—PLAINTIFE— 

PETITIONER 


ee versus | A 
-. BHORETARY or STATE—DEF8NDANT 
: — REBPONDENT, ; 
Civil Procedure Code (Act V of 1908), s. 10, | 
O. XVII, r. &—Suits in different Courts. for same 
relief—Stay of -later suit—Subsequent procedure— 
Fixing date for hearing and dismissing suit for 
default, legality of, `` 
Once a Court has made an order under s. 10, 
Civil Procedure Oode, staying the proceedings in a 
suit, it has no jurisdiction to fix further dates for 
the hearing of the suit unless moved to do so by 
either party. In such a case it is the business of 
the plaintiff to move the Court in. which the sub- 
sequently instituted suitis pending to pass proper ` 
orders, after the proceedings in the previously 
instituted suit have eome to anend. If the Court 
finds that it is necessary to obtain further informa- 
tion about the other suit, it must call upon the 
plaintifi to appear before it on a date fixed by it 
and then to proceed in accordance with law. Till a 
date is fixed for the hearing of the’ suit,-the Court. 
cannot ‘pass an order dismissing the suit urder 
©. XVIL, r. 2, Civil Procedure Code, 
— Mr. R., C. Soni, for the Petitioner, 


7 Mr, Abdul Rashid, for the Respondent, 
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JUDGMENT.—A suit for recovery of 


compensation for loss of goods was institut-. . 


ed by Bawa Fakir Singh, against the 
Secretary of State in the Court of Small 
Causes at Lahore, but on an objection by 
the defendant to the jurisdiction of the 
Court the plaint was returned for presenta- 
tion to the proper Oourt. The plaintiff 
thereupon instituted two suits for the same 
account: one inthe Court of Small Oauses 
at Jullundur and the other in the 
Court of Small Causes at Gujranwala, ap- 
parently on the same date. On an objec- 
tion being raised on behalf of the defend- 
ant, the Secretary of State, in the Gujran- 
-wala Court the proceedings were stayed 
under s. 10, Oivil Procedure Oode, which 
prohibits the trial of two suits simulta- 
neously on the samecause of action and 
between the same party. The order stay- 
ing the suit was passed by the Judge, 
Small Oause Oourt on 16th November, 1927, 
atthe end of the order a direction was 
added that “the case to come up on 20th 
December, 1927.” Counsel for parties 
appeared on 20th December, 1927, and in- 
formed the Court that the case at Jullundur 
.was still pending. The 17th January was 
the next date fixed which was changed to 
20th January on an application by the 
parties. On the 20th Counsel again im- 
~ parted the same information to the Oourt 
with the result that the 14th March was 


fixed as the next date. On that date there 


being no appearance on behalf of the 
plaintiff the suit was dismissed by the 
learned Judge, Small Cause Court. 

In the meantime the hearing ofthe suit 
in Jullundur continued and it appears that 
an objection was taken on behalf of the 
defendant to the jurisdiction of that Oourt 
also, but on the ground that ‘a previously 
instituted suit was pendingin the Oourt at 
Gujranwala. An issue in a comprehensive 

-form was, however, framed by the Oourt 
“whether the Court had no jurisdiction to 
entertain the suit.” After some witnesses 
had been examined the plaintiff filed an 
application in this Court stating that he ad- 

- mitted the validity of the objectionas tothe 
jurisdiction and wanted his plaint to be re- 
turned to him for presentation to the proper 
Oourt. This prayer wasgranted and theplaint 
was returned tohim for presentation to the 
proper Oourt. 

Au application was thereupon . filed 
before the Judge, Small Oause Oourt, 
Gujranwala, for restoration of-a suit. dis- 
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missed ‘by him in default of the J4th 
March. Thisapplication was dismissed as 
‘barred by time. The present petition was 
then filed by the plaintiff for revision ofsthe 
order of the Judge at Gujranwala, and it 
is directed both against the order dismissing 
the suit by default onthe 14th March and the 


order rejecting the subsequent application 
to set aside the dismissal for default. 


Mr. Abdul Rashid, who appeared on 
-behalf of the respondent, ebjects that.no 
application for,revision of the order dismiss- 
ing the application to. restore or review 
the order of the 14th March lies, and that 
in any case the order of the Oourt passed 
was perfectly justified. I do not propose 
to discuss this aspect of the case because, in 
my opinion, the order dismissing the suit 
by default cannot be sustained in law. ~ 


Once a Court has made an order under 
s. 10, Civil Procedure Code, staying the 
proceedings in a suit, it has no jurisdic- 
tion to fix further dates for the hearing of 
the suit-unless moved to do so by either 
party, The later order of 16th November, 
1927, is in direct contravention of the-main. 
order staying the suit. If, on the other 
-hand, the Court had fixed a date merely. ` 
in order to enable the plaintiff to inform it 
-as to the stage at which the previously 
instituted suit was ona particular date, then. 
“the date fixed cannot be held ‘to be a date 

“forthe hearing of the suit. In either case 
if the plaintiff did not appearon the date 
_ fixed by the Oourt, the suit could not be 
dismissed. Ordinarily it is the business of 
the plaintiff to move the Oourt in which 
the subsequently instituted suit is pending 
to pass proper orders, after the proceedings 
in the previously instituted suit have 
come to an end. Ifthe Oourt finds that it 
is necessary to obtain further information 
about the other suit it must call upon the 
plaintif to appear before it on a date fixed 
byit and then to proceed in accordance 
with law. Till a date is fixed for the 
hearing of the suit, I am unable te see that 
the provisionsof O. XVII, Civil Procedure 
Oode, under which alone an order like the 
one passed on 14th March, 1927, could have 
been passed, could come.into operation.. 

I, therefore, hold that the order dismiss- 
ing the suit by default was illegal in this 
case and as, under the circumstances dis- 

eclosed, if sustained, it will deprive the 
plaintiff of his right to prosecute his re- 
medy in a Oivil Court, I feel fully ‘justified ` 


La 
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in setting aside that order in exercise of 
my revisional jurisdiction. S 

Laccept this petition; set aside the order 
ef dismissal of the suit by. default ofthe 
14th March and direct the Judge Small 
Cause Court, Gujranwala, to restore it to 
its original number and to proceed with it 
in accordance with law. The conduct of the 
plaintiff -in this case is not such as to entitle 
him to any costs of these proceedings. 
There is, therefore, no order as to costs, 
ANA, . Petition accepted, 
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CALCUTTA HIGH COURT. 
-APPRAL FROM KEN Duonze No. 383 oF 
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June 22, 1928. 
Present:—Mr. Justice Mukerji and 
"Mr. Justice Basu. 
BHUDEB CHATTERJEE AND OTHERS | 
—DEFENDANTS—ÅPPELLANTS 


; versus EN 
ASUTOSH GANGOPADHAYA anv | 


OTHERS— PLAINTIFF8S— RESPONDENTS. 
Registration Act (XVI of 1908), 8. 17—Hissangma 


purporting to be acknowledgment—Stamp and ` regis- - 


tration, necessity of. 2 
. A hissanama which is neithera deed of partition 
nora deed of gifi but a mere memorandum pur- 
_ porting to acknowledge the fact of taking away a 
certain share of property does not require to be 
stamped or registered. 
Appeal against a decree of the Sub- 
‘ordinate Judge, Asansole, dated the 5th 
September, 1925, affirming that of the 
Munsif, Asansole, dated the 18th August, 
1224, : - 
Babus Surendra Nah Ghosal and Jyotish 
Chandra Sarkar, for the Appellants. 
Babu Urukramdas Chakravarti, for the 
Respondents. 


_SUDGMENT.—The suit which has 
given rise to thia appeal was -for parti- 
tion. The Courts below have concurrently 
decreed the suit. Some of the defendants 
lave then preferred this appeal. Shortly 
put, the plaintifis are the descendants of 
one Mathura who happened to be one of 
the gons of Mangala Devi, daughter of one 
Lakhi Kanta Tapadar, the original owner, 
The defendants are the descendants of 
Ram Bishnu, another son of Mangala. The 


plaintiffs claimed an 8-ennas share-of the, failed to prove their care becarse it was 


properties which had oviginally belonged 
“to Lakbhi Kanta and had -descended. to 
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_on the death of Mangala. 
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them through Mathura from Mangala 
The Courts below held that Mathura pres 
deceased Mangala and that. therefore, tha 
plaintifs failed to prove the title which 
they had set up in the plaint; The raid 


_Courts, however, preceeded onthe basisof a | 


hissanamawhichwas a document dated 1269 
B. 8. and which purported to record the 
fact that the predecessors of the plaintifis, 
namely, the three -sons of Mathura, had 
an 8-annas share in the property. Two 
arguments have been advanced before us 
on bebalf of the appellanta. It has been 
-argued in the first place that the document 
was inadmissible in evidence inasmuch 
as it was not stamped-and registered as 
it should have been. This argument, in our 
opinion is not sound, becauee the docu- - 
"mentis neither a deed of partition nor of 
a deed of gift, being merely a memorandum 
in which Ram Bishnu purported to acknow- 
ledge the fact that he was taking away 
an 8-annas share of theproperty, the re- 
meining share belonging to Umesh and 
others. It was, therefore, -a document 
which. did not require to be stamped, nor 
need it have been registered. It was mere- 


‘ly a record of the family arrangement, 


which, as has been found by the Courts 
below, was also given effect to subsequently 
Then it is said 
that the document was executed at atime 
when Mangala was alive; and for that 
reason it has been urged that Ram Bishnu 
could not have entered into any arrange- 


.ment with regard to the property as he 


had merely a chance of succession at that 
peint of time. As regards that matter it 
may be said that there was no difficulty 


.on the part of Ram Bishnu in acknow- . 


ledging the fact that he himself had go 


“much sharein the property. Regarded as 


a document reciting the facts as they 
stood at the time, the document is entirely 
unobjectionable. The findings of the Sub- 
ordinate Judge are that after the death 
of Mangala the arrangement recorded in 
this hissanama was also given effect to 
and that since then for a.period of 60 years 
or more the plaintiffs had been enjoying 
the usufruct of the land getting a ehare 
of the paddy and being in pogsession of the 
homestead. 

The next contention that has been urged 
js that inasmuch as the plaintiffe had . 
fcund 


ibat Matbuia bad predeceased 


_ Mangala, the..Courts below were in error 
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in giving to them a 
ota naw and inconsistent case. 
that the specife case 
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decree, on the footing - 
Tt is true 
of title as to the 


< property having deseended to them from 


Mangala through Mathura failed. 


But 


still, what was relied upon by tha Courts 
below was that inasmuch as the plaintiffs 
and their predecessors had been in posses- 
sion for a very long period at least since 
1269 B. S. the hissanama having spoken 


-of the half 


share belonging to them, that 
possession was referable to a legal origin ;- 


and the learned Munsif distinctly held “on 


the basis of the hissanama which apeaks of 
half share, I find that Dinesh and Kirti have 
8-annas title to the disouted property.” 
Whatever may the origin of the title, on 
the face of the hissanama that title had 
a legal origin, and that, in our opinion, 


was sufficient to entitle the plaint 


iffs to 


an allotment in respect of an 8-annas 


share in the properties. 

For these reasons, we are of opinio 

“the appeal should fail. 
dismiss it with costs, 
AN. A. é 


m. that 


We accordingly 
Appeal dismissed. 


LAHORE HIGH COURT. 


Suconp Orvit APPEAL No. 
~ January 25, 1928. 


3126 or 1925. 


Present —Mr. Justice Jai Lal. 
GHANIA AND AMOTHER— PLAINTIFFS 


— APPBLLANTS 
versus 


SANTA AND oTanes—DBFENDANTS 


—ResPonvDENTS 
Landlord and 
lease house—Lease, 


tenant—Non-proprietor—Right to 
whether amounts to assertion of 


hostile title—Adverse possession—Abandonment. 


Though a non-proprietor is not entitled or 


to sell his house, 


dinarily 


he is- entitled, in the absence of 


any condition, express or implied to the contrary, 


to grant alease of it to another person: 


` party 
migrated to another village does not by itself 
to abandonment. 
migrated to the other village 
not returning to the formar village and, 
that he intended to relinquish his rights there. 


-. S3cond appeal from a decree of the. 


Senior 


-ants of Shadi 
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Sub-Judge, Hoshiarpur, dated the 26th 
August, 1925. 

Mr. Fagir Chand, for the Appellants. 

JUDGMENT.—lIt is not without soma 
hesitation.that I have decided to accept 
this appeal, especially as the respondent 
did not appear before me. j 

The only question raised by the Counsel 
for the appellant is of limitation. The 
plaintiffs who are some of the proprie- 
tors in the village, instituted the suit 
out of which this second appeal bas arisen 
to eject defendants Nos. 1 to 3 from the 
house in suit. It was alleged that the 
land on which the house stands, was ori- | 
ginally given to one Shadi, a Rawal, for 
purposes of residence, that subsequently 
Shadi-built the house and lived therein, 
but after his death, his son Bhola rented 
the house to Ganda Ram, father of defend- 
ant No. 1, who resided:in it as the tenant 
of the descendants of Shadi till about ten 
months before the suit when he sold the 
house to defendants Nos. 2 and 3. The 
descendants of Shadi were also impleaded 
as defendants. It appears that the descend- 
have migrated to another 
village and in 1876 when the lease was 
granted by Bhola to Ganda Ram, the former 
was residing in that village. 

The learned Senior Subordinate Judge 
on appeal has held that the plaintiffs’ suit 
is barred by time. He holds that Bhola 
when he rented fhe house to Ganda Ram, 
had no interest in it as he had already 
abandoned the heuse which had consequ- 
ently reverted tothe owners of the site 
and, therefore, possession of Ganda Ram 
became adverse to the plaintiffs, the pro- 
prietors, from the date of his lease. 

Tn the first instance the view of the 
learned Senior Subordinate Judge that 
the house was abandoned by Bhola does 
not appear to me correct. Abandonment | 
depends upon the intention of the party 
concerned. The mere fact that such party 
ig residing in another village does not by | 
itself amount to abandonment. It must 
further be shown that he migrated to the 
other village with the intention of not 
returning tothe former village and, there- 
fore, that he intended to relinquish his 
rights there. The fact that Bhola rented 
the property in 1876 to Ganda Ram, shows 
that he never intended to relinquish it, 
The facts disclosed, therefore, do not amount | 
to legal proof of abandonment and con- 


sequently must be assumed that in 1876 | 
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Bhola was owner of the house in its original | 


tenure, : a 
‘The question then is whether a. non- 
‘proprietor is entitled to give on rent the 
house built and occupied by him. There 
“gan: be no question that ordinarily he is 
-not entitled to sell it- (he can sell only the 
materials which must be removed by the 
purchaser), but I have not been able to 
discover any authority which prohibits him 
from granting a lease of such’ a house to 


. - another person. It is possible that in the 


case of kamins who are given or permitted 
to build housesin consideration of their. 
doing service to the proprietors, there is an 
. implied covenant that the grantees shall 
.ocoupy the houses personally. But it has 
not been establishedin this case that it 
was an essential condition, express or 
implied: of the permission granted by the 


proprieters to Shadi that the latter shall . 


-occupy the house personally, Under these 
Ma MA aan I am unable to hold that. 


the act of Bhola in renting the house to’ 


Ganda Ram in 1876 amounted to a breach 
of the condition of his tenure and, there- 
fore, to an assertion of title adverse to the 
. proprietors, or that the possession of Ganda 
Ram was adverse tothe proprietors. That 
being so Ganda Ram's son, defendant No. 1, 


` being a mere tenant, and no title ~in the 


house which he could sell to defendants 


~~ ` Nos. 2 and 3,and the sale about ten months 


- before the suit, was the first infringement 
of the. plaintiffs’ rights. It follows from 
‘this that the plaintiffs’ cause of action 
arose about ten months before the suit and 
“that their suit is not barred by time, - : 
'. Another test to determine. the question 
of- limitation is, .whether, in 1876 when 
Bhola Zput Ganda Ram in possession of 
his house as his tenant, the proprietors 
‘were entitled to put an end: to the rights 
‘of Bhola and eject Ganda Ram, as a tres- 
passer. I do not think they were entitled 
to do so,if my view is correct that Bhola 
-by creating a tenancy in faveur of Ganda 
- Ram did not break any-of the conditions 


under which his ancestors were granted 
the site on which the house stands. S 
The .çonsequence is that this appeal 


` must be accepted and the. plaintiffs’ suit 
decreed with costs throughout. 
AN. A. - Appeal accepted, ` 
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PATNA HIGH GOURT. s 
- Oivi MiIsCELLANEOUS ArpraL No. 155 or 1927, 
T June 5, 1928. 


` Present: —Mr, Justice Kulwant Sahay | o 


Sk Sa and.Mr. Justice Macpherson, b 
“URMILA DASI AND. ANOTEER-—-APPLIOANTS 
_ —APPELLANTS 


~.. versus. < 
TATA TRON STEEL Oo. Lro, >` 


|" JAMSHEDPUR—Opposirz PARTY, 
— RESPONDENTS, .. 
. - Workmen's Compensation Act (VIII 
(1) (b) ()—Workman running across 
engine—Engine going at more than maximum speed— 
-Death of workman—Employers'- liability—'Wilful 
. disobedience' — ‘Directly atiributable'—Contributory 
negligence—Principles—Rules of Department of 
Labour, r. 56—Safety | Caution Rules, r. 9 
‘Proceedings under the Act—Practice—Pleadings— 
Power of Commissioner: to frame ‘issues on pleas not 
raised, . = 

A workman employed under a Railway Company 
recklessly dashed across in front of an engine 
while he was crossing a track which the workmen 
were in the habit of ‘using without objection as a 


of 1998), 2.8 


short cut.’ The engine was running at a speed . 


exceeding the maximum and the workman was 
killed. The relatives 
pensation under the Workmen's Compensation Act: 
Held, (1) that the act of the deceased in running 
actoss the track was not an act of ‘wilful dig. 
obedience’ of any rule within ‘the meaning of 
8.3 (1) (b) (it) of the 
but only a rash-and impulsive act > [p. 332, col. 2.) 
(2) that the death of the deceased was not ‘directly 
` attributable’ to any act of the deceased, within the 
meaning of the said clause, inasmuch as the accident 
could. have been avoided if the rules in respect of 
a spren of the enginé had been observed ; [p. 333, 
col. 1. : 


(3) that ‘the claimants were consequently entitled 


to compensation under the Act. [p. 334, col. 1.] 

Per Kulwant Sahay, J —The proceedings under 
the Workmen's Compensation Act cannot bo tréated 
as proceedings in a regular civil action in which the 
parties are held to be limited ‘to the allegations 
contained in the pleadings, and the rules framed by 
the Government of India under the Act do not 
preclude the Commissioner from framing issues 
which legitimately arise in the case, even if the 
written statement does not specifically - raise the 

“issue. “[p. 331, cols. 1 & 2.) ° mes z 
“TA reckless or a rash act is not an act which 
exempts: the employer from liability to 
-tion`under s. 3 (1) (b) (23) of the Workmen's Oom- 
pensation Act. What is necessary is a wilful dis- 
~ obedience of an order expressly given ‘or rule ex- 
pressly framed for securing the safety” of workmen. 
Tp 882, col. 1J ANE f , 
: The word ‘wilful’ in the said clause imports that 
‘the’misconduct must be ‘deliberate, not merely a 
sie ce act on the spur ofthe moment. [p. 333, 
col. 2, 

Johnson. v. Marshall, Sons & Co. Ltd, (1), fol- 
lowed. 

.. Though a plaintiff may have been guilty of 
negligence and although ‘that negligence may, in 
fact, have contributed to the accident which is the 


subjget of the action, yet, if the defendant could, in | 


the result, ‘by. the exercise of ordinary care and 


in front of - 


of the deceased claimed com-. 


Workmen's Compensation Act 


compensa" 
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diligence, have avoided the mischief which happen- 
ed, the plaintiff's negligence will not excuse him. [p. 
33, col, 2. 
` Radley v. London and North Western Railway Co. 
. (2), followed. 
Per Macpherson,.J.~—A rule which warns workmen 
, that persons running across in front of an engine 
do so at their own risk cannot be said to be arule 
expressly framed for the purpose of securing the 
safety of workmen, within s.8 (1) (b) (ii) of the 
Workmen's Compensation Act. [p. 334, col. 2.) 
The special Safety Osaution Rule No. 2 which 
warns an’ employer not to take shelter under, pass 
under or run across vehicles is not a rule within 


the said clause. [ibid.] i AH 
under s. 3 (1) 


An employer cannot escape liability 
(b) (44) of the said Act where the accident is 
attributable to several important causes in com- 
bination of which one only, even ifitis the most 
Potent comes within s. 3 (1) (b) (ii). [p. 335, col, 


Appeal against an order of the Sub- 
Divisional Officer, Jamshedpur, and Oom- 
missioner under the Werkmen'’s Compensa- 
tion Act, dated the 18th May, 1927. 


Messrs. S. N.Basu and B. N. Mitter, for 
the Appellants. 
. _ Messrs. S. N. Mullick and S.N. Bose, for 
the Respondents, 


JUDGMENT, 

Kulwant Sahay, J.—This is an 
appeal by the claimants against the order 
ofthe Commissioner under the Workmen's 
Compensation Act, 1923, dismissing their 
claim for compensation against the respond- 
ent Company. The appeal is under s. 30 
of the Act which allows an appeal to the 
High Oourt from an order of the Commis- 
sioncr disallowing a claim in full or in 
part fora lump sum, provided that no 
appeal shall lie against anyorder unless a 
substantial question of law is involved 
in the appeal. The wording of the section 
isnot happy. It leaves a loophole for argu- 
mentthat if a substantial question of law 
is involved in the appeal an appeal would 
lie not only on a question of law but.also 
on facts. Thelearned Oounselfor the ap- 
pellanta has not taken advantage of this 
loophole and has argued that the order of 
the Oommissioner is bad on substantial 
-questions of law. He has accepted the 
position that the findings of fact arrived 
at by the Oommissioner are final and bind- 
ing upon him. The facts found are shortly 
these :— | i 

Hari, the husband of one of the claimants 
and the son of the other, was an employee 
of the Oompany and ha was killed py 
being run over hy aa enginein the works, 
The deceased was employed in a paint- 
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‘shop which was situated towards the north 


of a Railway track. It was the duty of the 
deceased to start work at 6 a. m., but before 
starting work he had to change his check 
and fer that purpose he had to goto the 
check house which was also ‘situated to 
the north of the Railway track, a little to 
theeast ofthe paint-shop. The case of 
the claimants was that the deceased was 
actually crossing the track from south to 
north to go tothe check house when he 
wasrun over. The: defendant Company, 
however, alleged that!he was going in the 
opposite direction although he had’ not 
changed his check. The learned Oom- 
missioner has found that the defendant's 
version was correct and that the deceas- , 


- ed was actually going from north to south, 


There was a dispute between the 
parties as regards the speed of the 
engine, the claimants’ case being that the 
engine was :going very fast while the de- 
fendant’s case was that it was going very 
slow. The learned Commissioner found that 
the engine was going fasterthan the pro~ 
seribed limit. 

The Commissioner ‘then considered the 
question whether the accident was one 
arising outofand in the course of the 
deceased as required 
bys.3 (1) ofthe Act in order to enable the 
claimants to obtain compensation, and he 
came to the finding that the accident arose 
out of andin the course of the employ- 
ment. 

Thelearned Commissioner then proceed- 
ed to consider whether the case was covered 
by oneof the exceptions contained in 
e. 3 of the Act. The exception relied upon 
by the respondent Company was the one 
contained in sub-s. (1), cl. (b), sub-cl. (it) of 
s. 3 which provides that the employer shall 
not be liable in respect of any. inj ury toa 
workman resulting from an accident which 
is directly attributable to the wilful dis- 
obedience of the workmanto an order 
expressly given, or te a rule expressly 
framed, for the purpose of securing the 
safety of workmen. It was alleged by the 
respondent Company that the deceased had 
wilfully disobeyed certain rules framed 
for the safety of workmen and those rules 
were contained in twe printed books, one 
called the Working Rules and General 
Safety Rulesof the Traffic Department and 
Department of Labour and Transportation 
of the Tata Iron & Steel Oo., Ltd., Jamshed- 
pur, and the other called the ‘Safety. Rules’ 
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of the Tata Iron & Steel Company Ltd., 
_Jamshedur. The books are marked Wrs, l 
and 2 respectively. One of the rules 
relied upon by the respondent Oompany 
was rule No. 56 printed at page 16 of Ex.1 
which runs thus:— i 

. “56. Persons running across in front 
of trains, sitting or lying under the vehicles 
-are warned that they doso at their own 
risk.” À E 

Reliance was also placed on the Special 
-Safety First Cautions printed on page 
38 of Ex. 1, item No. 2 whereof runs thus: 


- “Do not take sheltar under, pass under or - 


run across vehicles,” 


In Ex.2 which contained the Safety Rules, 
rule No. 6 printed at page 9 runs thus:— 


“When crossing Railway tracks, use great - 


care. Before crossing any tack—‘stop, look 


and listen ; ` 


_ Andr. 7 says:—“Employeesare forbidden 
to, take short cuts over dangerous places 
“and are forbidden to leave work to go to 
other parts of the plant except upon the 
Qompany's business.” - 


These are the rules relied upon by the re- ` 


spondent Company the disobedience where- 
of they alleged resulted in the accident, 


The learned Oommissioner found that 
the deceased was not guilty of disobedi- 
ence of rule No. 7 which forbids em- 
ployees to take short cuts over dangerous 
places, inasmuch ashe found that in spite 
of there being safety gates close to the 
place where- the deceased met with the 


accident, the place was used all along- 
-bý employees without prevention and they. 


were in the habit.of crossing the Railway 
track as ashort cut without any objection 
. on the part of the Company or their agents, 
The Commissioner, however, was of opinion 
that the disobedience on the part of the 
deceased workman. which could defeat the 
claim: was his disregard of the other’ rules 
which forbid running across in front of 
trains and he found that the deceased 
actually disregarded those rules and cautions 
and very recklessly dashed across in front 
. of the engine, 
disobedience was sufficient to defeat the 
claim provided that the accident was 
directly attributable to the disobedience 
and that the disobedience was wilful. As 
regards. the accident being directly at- 
tributable to the disobedience the learned 
Oommissioner found in-favour of the re- 


URLMILA DASI V. TATA IRON STREL GO. LTD. 


. the 


He then observed that this. 
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spondent Ogmpany and he observed that 
the accident was in fact direotly attri» 


-butable:to the rash action of Hari. He 


remarked that the accident obviously would 


- not have happened but for-the carelessness 
‘of the accused. There may have. been. 


contributory causes and the speed of the 


. engine was according to hima contribu- 


tory cause; but thelearned Oommissioner 
remarks that as the rashness of the de- 
ceased was the most immediate cause the 
claimants could not take advantage of - 
the other contributory causes. He also 
found that’ the deceased disobeyed the 
rules wilfully and that he was well aware 


', of them, and as he deliberately disregard- 


ed them and this disregard resulted in 
his death, the claim could not be allowed. 


The above synopsis of the findings of 
the learned Commissioner will show that 
ground upon which he disallowed the 
claim was that the deceased was guilty 
of wilful disobedience of certain’ rules 
framed by the respondent Company and 
that the accident was directly - attribut- 
able to such disobedience and that, there- 
fore, the respondent Company -was not liable. 
to pay compensation. Sni 

The learned Counsel for the appellants, 
who has argued this appeal very ably,. 
has taken the following points of law : 

(1) That the Commissioner was wrong 
in relying upon the proviso contained- in 
s. 3 (1) (b) (ii) of the Act when it was 
not pleaded in the written statement filed 
by the respondent Gompany. ' 

(2) That the rules. relisd upon were ‘ 
not such as would amount to valid rulës, 
the disobedience whereof would exone- 
rate the respondent Company from any 
liability te compensation. 

(3) That there was no wilful disobedi- 
ence of the rules and that the accident 


“was not directly attributable to such dis- 


obedience. 


As regards thee first point, it. appears 
that in the written statement filed by the 
respondent Company no specific ground 
was taken of the deceased workman being 
guilty of disobedience of any rule ex- 


-pressly’ framed. What was alleged was 


that the accident did’ not arise out of or 
in course of employment of the deceased 
and that it arose by reason of unauthorisd 
entry of the deceased on to the Railway 
track at the time when he was not sup- 


“posed -tọ -bẹ there and that the accident | 
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was due to his own rash’ and negligent 
conduct inasmuch as He. ran on to @ 
track when locomotive engine was near 
jin sight and when he should have known 
that his act was extremely dangerous and 
would lead to fatal injury and that the 
deceased crossed the rail line in spite of 
warning and in spite of his being cautioned 
by other men on the spot against this act, 
The Commissioner, however, framed certain 
ue and issue No. 2 framed by him runs 
thus :— 

“Whether the accident was due to the 
rashness or negligence of the deceased 
or was due to any wilful disobedience of 
any Safety Rule.” 

Tt is contended on behalf. of the ap- 
pellants that inasmuch as the exception 
contained in s. 3 (1) (b) (it) of the Act 
was not pleaded it was not open to the 
Commissioner to go into the question of 
wilful disobedience of any rule expressly 
framed and to consider the question whether 


the accident was directly attributable to 


such disobedience. I am of opinion that 
there is no substance in this contention. 
The proceedings under the - Workmen's 
‘Oompensation Act cannot be treated as 
proceedings in a regular civil action in 
which the parties are held to be limited 
to the allegations contained in the plead- 
ings. The rules framed under the Work- 
men's Compensation Act by the Govern- 
ment of India contain rules of procedure 
to be followed by Commissioners in the 
disposal of cases under the Act. Rule 25 
provides:— ` 


= (1) The opposite party may, on ap- 
pearing before the Commissioner, file a 
written statement dealing with the claim 
raised in the application, and any such 
written statement shall form part of the 
record, . 

“(2) If the opposite party contests the 
claim made but does not file a written 
statement the Conimissioner shall proceed 
to examine him upon the claim, and shall 
reduce the result of the examination to 
writing.” 


Rules 26 then provides :-— 

“(1) After cousidering any written state- 
ment and the result of any examination 
of the parties present, the Commis- 
sioner shall ascertain upon what material 
propositions of fact or of law the parties 
are at varianca, and shall thereupdn pro- 
coed to frame and record the issues upon 
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which tha right decision of the case apa 
pears to him to depend. ` 2 18 

“(2) Ia recording the issues, the Gom- 
missioner shall distinguish between those 
issues which in bis opinion concern points 
of fact and those which concern points 
of law.” - 

Reliance is placed by the learned Coun- 
sel for the appellants upon these rules 
and it is contended that when a written 
statement is filed, the party filing the 
written statement must be confined to 
the allegations contained, therein and no 
extraneous circumstance can be allowed 
to be taken into consideration in defeating 
the claim for compensation, I am, however 
of opinion that these rules do not preclude 
the Commissioner from framing issues 
which legitimately arise in the case, even if 
the written statement does not specifically 
raise the issue. The Oommissioner in the 
present case framed the issue whether the 
accident was due to the rashness or negli- 
genceofthe deceased as pleaded in the 


_ written statement and also whether it was 


due to any wilful disobedience of any 
safety rule, which issue arose on a con- 
sideration of the circumstances of the case 
The fact, therefore, that the respondent 
Company did not take the plea expressly in 
the written statement does not render 
illegal the decision of the learned Commis- 
sioner to the effect that the accident was 
attributable to the wilful disobedience 
of the workman of a rule expressly 
framed. | 
The next point taken by the learned 
Counsel for the appellants related to the 
validity of the rules and to the question 
‘whether there was a wilful disobedience 
thereof, The rules relied upon have been 
set out above. It is contended that the 
rales contained in Hx. 1 were rules 
of the Traffic Department and, therefore 
not rules which the deceased, who was not 
employed in the Traffic Department, was 
bound to obey. The rules, however, pur- 
port to be not only rules of the Traffic 
Department, but also of: the.Department 
of Labour and the rules must be held to 
be binding on all employees in the Depart- 
ment of Labour, and the deceased was an 
employee in such a Department. It is next 
contended thatthe rules merely amount tol - 
cautions and to advice rather than express 
rules of conduct the disobedience whereof! 
would disentitle the claimants to compensa- 
tion, Some of these rules are no doubt in 
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the nature of cautions and advise, others, 
however, are direct injunctions upon 
workmen to act ina particular way. . Rule 
No. 56 although worded as a warning that 
persons*running across in front of-trains 
do so at their own risk, must be taken asa 
direction upon the workmen not to.run 
across in front of ‘trains; and rule No, 2, 
under the heading: ‘Special Safety- First 

‘Qautions’ on page 38 of Er. 1 directly 


‘enjoins the workmen not totake ‘shelter - 
under, pass under or run across vehicles.: 


“Rule 6 of the Safety Rules (Ex. 2) cannot 
be said to bea rule directing’ a particular 
‘mode ofconduct. It merely enjoins on the 
workmen to use 
Railway tracks and tostop, look and listen 
before crossing any track. The question, 
-however, is whether the disregard of r 56 
‘prohibiting the workmen from running 
across in front of trains, and rule No. 2 
‘of the ‘Special Safety First Caution Rules’ 
‘forbidding workmen to pass under, or run 
‘across vehicles does in the present case 
“amount to wilful disobedience within the 


~ “meaning ofs, 3 of the Act? The learned 


Commissioner has found that it does. 
Lsarned Counsel for the appellants hag 
‘argued that the learned Commissioner has 
committed an error of law in coming to that: 
‘finding. What the learned Gommissioner 


actuallyfound was that the deceased was ~- 


guilty of reckless and rash conduct in dash- 


~- ing across in front of the engine, This find- 


jing, tomy mind, is “nota finding of fact 
` which would disentitle the’ claimants to 
compensation, A reckless ora rash actis 
“not an act which exempts the employer trom 
-liability to compensation. What is necės- 
“sary is a- wilful disobedience. of a rule 
expressly framed. The question is, whether: 


< upon the facts fotind itcan be held that 


` the deceased was guilty of wilful 
disobedience of the rule No. 56. It ig 
contended that the rule was not an opera- 
tive . rule, and there was 
disobedience, even if the rule was opera- 
tive, that the finding of the learned 
. Commissioner is, and the evidence shows, 
that the workmén were: in’the ‘habit of 
taking short cuts across the Railway 
tracks, and the directions “as regards 
_the speed of the engine were such ;that 
ordinarily there was no chance of an 
- accident even if workmen ran across the 

‘tracks in front of the engine, and, there- 
fore, the accident cannot be attributable 


. to any. disobedience op the part of the -2 
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great care when crossing - 


entered the lift. 
` compènsation by “the widow it was held. 


no wilful” 
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deceased workman to a rule which was 
operative, There is a good deal of force, 
in this argument, and having regard to 
the finding of thé learned Commissioner 
that the speed of the engine was faster 
than that prescribed -by the rules and to 
the evidence that workmen were crossing in. 
the. ordinary: course at that spot, Iam of 
opinion that there was no wilful dis- 
obedience of any rule, 

In Johnson v, Marshall, Sons & Co. Ltd. 
(1) a workman was found fatally ‘injured 


in a lift on his employers’ premises without 
-aload. Upon the lift was a notice that ne 
, one was allowed to use it exceptin charge 


of a load.. There was no evidence as to 
the circumstances under which the workman 
‘In an application for 


that the burden of ‘proving that the 


workman was guilty of serious and wilful 


misconduet within the meaning of the 
Worknien's Compensation Act of 1897 lay 


‘upon the employers; that there was no 


evidence of serious and wilful misconduct 
within the meaning of the Act and the 
applicant was entitled to compensation. The 


‘meaning ef “serious wilful misconduet " 
‘was discussed by Lord Loreburn, L. ©., and 
‘in the course ofhis address his Lordship 
‘observed as-follows :—' 

“No doubt it was misconduct to enter -` - 


the lift when not in charge of a load, for. 
that was a disobedience of orders lawfully 


‘given. It was ‘wilful’ in the sense that the 
‘man presumably: entered of his own aceord, 


but the word ‘wilful’, I think, imports that 
the misconduct was deliberate, not merely a 


-thoughtless act on the spur of the moment, " 
. The act of the deceased in running across 


the track cannot be said to bea wilful act 
of disobedience of arule., It was an act 
of impulse, a thoughtless act done on the 
spur of the monent, and I am of opinion 
that the learned Commissioner was wrong 
in law in holding that: there was a wilful 


“disobedience of the rule by the deceased 


workman. As was pointed out in the case 
cited. above, the onus to prove wilful dis- 
obedience lay on the respondent Company, - 
and the evidence produced on behalf of the 
respondent falls short of discharging this 
onus, ` 

It has next to be seen whether, if there 


was a wilful disobedience of a rule, the 


. . , r kah si 
(1) (1908) A. O. 409; 75 L. J: K. B. 868; 94 L. T, 828; 
2 T: L. R; 565, . : 
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accident was directly attributable to.such 
disobedience. The finding’ of-the learned 
Com missioner 
words:— 


“The words “directly attributable” must: 


be taken in their ordinary sense and Ido 
not think it can be doubted -that the acci- 
dent was in fact directly attributable to 
the rash action-of Hari. ` The accident obvi- 
ously would not have happened but for 
the carelessness. of the accused.. There 
may have been contributory causes, and, 
in my opinion, the speed of the engine was 
a contributory cause, But as the rashness 
of the deceased was the most immediate: 
cause, the claimants cannot take -advant- 
age of these contributory causes, To hold 
otherwise would be to-disregard the plain- 
wording of the section.” | . 

It is to be noticed that-the learned 
Oommissioner calls the action of Hari as: 
rash and says that the accident happen- 
ed on account of his- carelessness and 


not that it was attributable: to any dis- 


obedience of any rule.~ However, he has 
found that there were contributory causes 
and- the speed of the:engine was, accord- 
ing to him, a contributory cause, but the 
rashness of the deceased’ was the most 
immediate cause. I-am. of opinion that 
upon the facts found and: upon the evi- 
dence in the case it cannot be said that 
the accident was directly attributable to 
any disobedience of the rules, I have 
already dealt with the evidence which goes 
to show that the workmen were in the 
‘habit of taking short cuts across the track 
without any objection or prohibition on 
the, part of the Company. Had. it not 
been for the speed at which the engine 
was running there would probably have 
been no" accident, I cannot agree with 
the learned Oommissioner that the rash- 
ness of the deceased was the immediate 
cause and not. the speed of the engine. 
The evidence is that the Jamadar has 
to walk with the engine at that-place to 
caution people and that a :Jamadar was 
actually walking along with the: engine, 
that a eoupling porter was sitting on 
‘the buffer of the tender in front and he 
was shouting out to warn the people cross- 
ing the track, and that the. whistle of 
the engine was blowing and the bell was 
being rung. Assuming all this evidence 
to be true, ib is extremely unlikely that 
the deceased would have run across the 
track ia front of the engine if he had 
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time to. hear and see, The porter who 
says that he was sitting on the buffer. 


of the’ tender -deposes that the engine: 
was. going very fast as it was time for 


‘going off duty and it is likely that all- 


these’ precautions taken for the safety of 
the workmen proved unavailing on account 
of the speed at-which the engine was com- 
ing and the accident was directly attribut- 
able to be speed of the engine and not to 
the rashness or wilful disobedience of any 
rule on the -part of the deceased. .It was 
the duty,-of the driver of the engine to 
step’ it when- there was danger. of run- 
ning over’ a man as he himself says in 
his deposition, and had he been drivin 

the engine at the prescribed rate he would 
surely have noticed the man in front of 
the engine and would have had time to 
stop it. ‘If; therefore, the accident could 
been avoided if the rules had been ob- 
served in respect of the speed .of-the 
engine, -and such rules were not observed. 
the Company must be held liable for the 
action of its servants in the Traffic De- 
partment, In Radley v. London and North 
Western Railway Co, (2) the House of 
Lords held that though a Plaintiff may 
have been guilty. of negligence and al- 
though that negligence may, in fact, have 
contributed to the accident which is the 
subject of the action, yet, if the defend- 
ant could, in the result, by the exercise 
of ordinary care and diligence, have avoid- 
ed the mischief. which . happened, the 
plaintiff's negligence will not excuse him, 
In this case the defence of contributory 
negligence was set up; but. ib was held 
that, although the plaintiff may have been 
guilty of contributory. negligence, yet, the 
accident could have been avoided if the 
defendant had exercised ordinary care and’ 
diligence, and the defendant. was held 


gence of the plaintiff, | Ar 

In Davies v. Mann (3) a donkey- belong. 
ing to the plaintiff hal been left in ‘the 
highway fettered in the forefeet and. un- 
able to go out of the way of the de. 
fendant’s waggon which was going at a 
smartish pace along the -road and wag run 
over and killed, and it was held that the 


‘Jury were properly directed, that although 


it was an illegal act on the pari of thë 
2) (1876) 1 A. O. 754; 46 L. J, Ex. 573; 9 f 
BWR Tai, x. 573; 35 L. T, 637; 


3) (1842) 10 M. & W. 546; 12 L, 
gsi; 152 UB, 338; 62 Ko ggg eT Bx 10; 6 Jun, 


contributory . negli- ` 
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plaintiff so to put the animal on the 


highway, the plaintiff was entitled to re- 
cover, the general rule of law respecting 
negligence being, that although there 
may have been negligence on the part of 
the plaintiff, yet unless he might by the 
exercise of ordinary care have avoided the 
consequences of the defendant's negligence, 
he is entitled to recover. In the present 
case it was the negligence on the part of 
the respondent. Company's servants in 
driving the engine vary fast which prevent- 
ed the deceased from avoiding the con- 
sequence of the negligence of the re- 
spondent's servants. ia 

In this view of the case it is not. 
necessary’ te consider the argument ef the 
learned Counsel for the appellants that 
the rules which the deceased is alleged 
to have disobeyed were not rules which 
were binding on the workmen inasmuch, 
as they were not positive injunctions to 
act ina particular way but only contain- 
ed advice or cautions, and that a rule 
enjoining people not to be negligent is 
not a rule contemplated by or consistent 
with the Act, inasmuch as negligence or 
Jashness is not amongst the exceptions 
‘provided for in the Act, and an employer 
cannot by making rules inconsistent with- 
the spirit of the Act avoid the respon- 
sibilities cast upon him by the Act. 

-I am of opinion that the claimants 
were entitled to the compensation claim 
ad, and I .would set aside the order of 
the Commissioner and decree the appeal 
with costs. The amount claimed was 
Rs. 900 which represented thirty. months’ 
wages of the deceased at the rate of Re. la 
day, and under s. 4 of the Act, the claim- 
ants were entitled to the amount claimed, 
The decree will, therefore, be forthe sum of 
Rs, 900 as claimed. 
. Macpherson, 


roposed. l 
Pi is a substantial question of law whe- 


ther on the facts found by the Commis- 
sioner in this case the employer has brought 
himself within the exception set out in 8. 3 
(1)-(b) (ii) on which he relies. Accordingly 
appeal lies. 

ar the material facts found by the Com: 
missioner- succinctly are in his own words 
“that the workman deceased “very recklessly 
dashed across infront of the engine” which 


act was “the most immediate cause of his 


J.—I agree to the decree 


death”. and that “there may have been’ 


the 


gontributdry causes gad, in my opinion, 
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speed of the. engine was acontributory 


- cause” of his death but that “the accident 


obviously would not have happened but for 
the carelessness of-the deceased”, ; 
The ‘question on which the right to com- 


‘pensation now hinges is whether the acei- 


“er. 


dent to deceased was “directly attributable 
to the wilful disobedience of the workman 
to an order expressly given or toarule 
expressly framed for the. purpose of secur- 
ing the safety of workmen.“ Sectien 3 (1) 
(b) (ii): if the employer has failed to estab- 
lish that it was, he is liable. ` . 

We are not referred to any relevant ‘order’ 
and the only rules on which the employer 
relies before us, are r, 56 of the General 
Safety Rules which is: ‘‘persons running 
across in front of trains are warned that 
they do so at their own risk", and Special ` 
Safety Hirst Caution No. 2 which runs: 
“Do not take ‘shelter undez,} pass under or 
run across vehicles,’ ” ; 

It cannot be held that the caution comes 
at all within the descriptionof a 'rule' as 
contemplated by s. 3 (1) (b)(ii): the form 
of it and the nature and form of other cau- 
tions leave no room for doubt on the point, 
Again the language of r. 56 leaves no room 
for doubt that running across in front of 
trains is not forbidden, The rule is merely 
a disclaimer of responsibility for the con- 
sequences. It certainly cannot be said to 
be “expressly framed forithe purposes of 
securing the safety of workmen”; its-object 
is tosecure the financial safety ofthe employ- 
On this view s. 3 (1) (b) (ii) does 
not apply and the appeal must suc- 
ceed. 

But assuming that r. 586 comes with- 
in’ the expression “rule expressly framed 
for the purpose of securing the safety of 
workmen” and also that in running across 
recklessly the workman wilfully disobeyed 
such a rule, it -has still to be established 
by the employer that the aceident was 
“directly attributable” to such wilful dis- 
obedience. In my opinion thatis not suffi- 
ciently established by a finding that “the 
rashness of the deceased was the most im- 
mediate cause” or that “the accident would 
obviously not have happened but for the 
carelessness of the deceased.” 

I am indeed disinclined to hold that a 
rash and impulsive act cannot be ‘wilful 
disobedience’ within the meaning of the 
enactment. But it is reasonably clear that 
an, accident cannot be said to be ‘directly 
attributable’ to wilful disehedience of g 
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tule, where the natural eperaton of the rule 
is disturbed by abnormal considerations 
beyond the control of the workman in- 
volved in the accident. In the present in- 
stance the workman (we are assuming) ran 
across infront of the engine at his own 
tisk (r. 86). But the risk contemplated 
could be no more than that the engine 
was running at the speed prescribed asa 
maximum. As the workman was almost 
safely across when caught by the engine, 
it is a reasonably safe inference that ifthe 
engine (which admittedly wasrunning very 
fast, and in excess of the maximum speed 
prescribed as it was coming off duty very 
late and the engine staff were impatient) 
had not been exceeding the speed limit at 
this danger spot where workmen habitual- 
ly crossed, he would have crossed uninjur- 
ed. In short the accident would not have 
occurred. Jt seems, therefore, impossible 
to hold it to ba established by the employer 
(even on the assumptions made) that the 
accident was ‘directly attributable’ to the 
wilful disobedience by the workman of the 
tule rather than to the excessivespeed of 
the engine or even to a combination of the 
two. It is also difficult to see how the 
employer can escape liability where the ac- 
cident is attributable to several important 
eauses in combination ef which one only, 
even if it is the most important, comes 
within s. 3 (1) (b)(ii). 

It may be- suggested to. the respondent 
Oompany that their Safety Rules, if it is 
intended to rely upon them in defence 
against claims under the Warkmen’s Oom- 

ensation Act urgently require re-drafting 
by an expert who will haye regard to the 
new conditions which have arisen under 
that enactment, and thatthe pointshould 
never be left obscure whether rules affect- 
ing him have been clearly brought to 
the knowledge of the individual werk- 
man, 


A, N. A. Appeal allowed. 
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PATNA HIGH COURT, 
LETTERS PATENT APPEAL No. 5 or 1927. 

JI . March 21, 1928. < 
_Present:—Sir Dawson Miller, Ky., 
Ohief Justice, and Mr. Justice Ross. 

LALJI SINGH AND OTRERS—DEFENDANTS 

—APPELLANTS - 


: ~ versus 
NAWAB CHOWDHARY AND 0THErRS— 
PLAINTIFFS— RESPONDENTGS, 


Registration Act (XVI of 1908), ss. 2, 17—Mango 
tree, whether immoveable property. 


| Fruit trees such as mango trees which are not 
intended to be used as timber are ‘immoveable pro- 
perty’ within.s. 2 of the Registration Act, 


Letters Patent Appeal froma decision of 
ae Justice Das, dated the 26th January, 

Messrs: L. K. Jha and 
for the Appellants, 

Mr. S. N. Ray, for the Respondents, 

ii a P DOMEN T. 

er, G. J.—This is an a l ) 

the Letters Patent on behalf of ale ae 
party defendants from a decision of Das, J. 
aming the decree of the Subordinate 

udge. 


It appears that the plaintiffs in the year 


1916 purchased from the second party - 


defendants in the suit a plot of | 
measuring 1 bigha, 12 kathas situates ra 
the jurisdiction of the Sub-Registry Office 
of Sheohar and in the same conveyance § 
dhurs of land together with 10 mango 
trees standing thereon situate within the 
area of the jurisdiction of the Sub. Regis- 
trar of Sitamarhi werétincluded. This wad 
no doubt, done for the purpose of registra- 
tion, for the doeument of transfer was 
registered at Sitamarhi. In the year 1920 
the appellants, who are the first party 
defendants in the suit; purchased the same 
1 bigha, 12 kathas of land in execution of 
& money decree against the defendants 
second party the vendors of the plaintiffs 
Thereupon the plaintiffs who were in posses- 
sion .were dispossessed and they brought 
the present sult to recover possession 

“The question for determination is whe 
ther at the time when the appellants py 3 
chased in1920 in the execution. Bale the 
defendants second party had still a k 
interest in that land. If the conveya p 
of 1916 to the plaintiffs was valid ee 
they had no interest and the appellants 
purchased nothing and it would follow th i 
the plaintiffs would be entitled to reco $ 
posseesion, Whether anything bp 


not to the plaintifis by the sale CEN 
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depends upon whether their vendors had in 


fact any interest in that portion of the pro~ 


perty which was situate in Sitamarhi where 
the document was registered, for if, not 
thên . the registration was not a valid 
registration and the transfer was not effect- 
ive - : - =- 
` „The Courts below. have found -that in so 
far as the 5dhurs of land .are concerned 
the deféndants second party, the vendors, 
had no interest init but that they did 
have an interest" in the 10° mango trees. 
It is concéded on behalf of the appellants 


that. the intention Was to pass not mérely. 


the 5 dhurs of . land but also the mango 
trees, and it has been found that the mango 
_ trees did in fact pass by the conveyance, 


The -question then arises whether these 


mango trees are immoveable property or. 
‘are moveable property andif they are im- 
moveable property. within the meaning of 
8. 2 of the Indian Registration Act ‘it is 
admitted that the plaintifis must succeed. 
If they are not immoveable property then 
it is also admitted that the defendants 
first party must succeed, 
question we have to.determine is that which 


` -arises under the construction of the clause 


‘defining ‘immoveable propétty’in s. 2 of 


‘the Registration Act. Das, J., agreeing. 


. with the lower Court, has come to the con- 
“.6lusion that mango trees are immoveable 
property within the meaning of the séction 

“And not moveable- property as -defined in 
the same section. The sectionin question 
provides as follows:— r 
`, ©Immoveable, property’ includes land, 

` puildings,...rights to ways, lights, ferries, 
fisheries, or any. other benefit to arise out 

‘pf land, and things attached to {the earth 

` or paérmanently fastened te anything which 

‘is attached to the earth, but not standing 

. timber, growing crops nor grass.” 

Itseems to me that thereis an antithesis 

‘there between those things which are 
attached to the earth and likely to remain 

. permanently attached to the earth and 
those things which in all probability will 
very soon be severed. For example the 
“definition -excludes standing, timber, that 
‘which is intended to be severed from the 

‘garth and used for building or other 

purposes; it also includes growing crops 

‘which in the ordinary course will be 
severed from the earth at the end of the 

‘season; it also inciudes grass. "The gues- 
‘tion, therefore, is whether’ fruit trees such 

po mange trees are to be regarded ag 
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standing timber òr not. In my opinion they ` 


clearly are not standing timber, they are 
not intended for use as timber at all, 
they are in the ordinary course used 
merely as fruit ,trees, that is to say, they 
are there for the purpose of yielding fruit 


and- not for the purpose of being -cut down. f 


in order to be convertéd: into furniture or 
parts ofhouses or for any other, purpose 
for which timber. is ordinarily. used. It 


may be that occasionally mango wood is ` 


used for ‘the same purpose as ordinary 


timber, but ifso it must be very exceptional.. 


The. woed of a mango tree is not, in my 
experience, of such a nature that it can 
be said tobe used generally. as timber, 
but I think also. that one gees some in- 


dication ofthe méaning of the definition ` 


of ‘immoveable property’ by reference to 
the definition of ‘moveable property’ in 


the following clause of the section. ‘Move-. ` 


able property’ is said to include standing. 


timber, growing crops and grass, fruit 
upon and juice in trees, and property of 
every other description except immoveable 
property. Had it been intended to include 
in the definition of ‘moveable property’ 
not merely the fruit- of the trees or the 
juice of the trees but also the fruit trees 
themselves, I think we should clearly 


but so far from being timber they are 
impliedly excluded. because it ‘is merely 
.their fruitor juice whieh is- regarded-as 
. moveable property. Itmay be. that under 


other Actsimmoveable. property. may in- 


clude standing treesof this nature and 
there are décisions which under other Acts 
have included them but’ for present 
‘purposes we are only concerned . with the 
interpretation of the definition given in 


. the Indian Registration Act. 


`- For the reasons given I agree with the 
decision of the learned Judge under appeal 
and would dismiss this appeal with costs 

Ross, J,—I agree, are 


AN. A, . Appeal dismissed, 


“have had them included in that definition.: ` 
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OUDHCHIEF COURT. . 
URIMINAL APPRAL No. 604 or 1927. _ 
| August 8, 1928. 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Raza. 
KHILAWAN AND oragrs—Acovsep— 
4 ` APPELLANTS 


t 


r 


versus 
EMPEROR—Oompratnant— 
‘RESPONDENT, . 4 

Bvidence Act (I of 1872), 8. 54—Evidence of bad 
character, when relevant—Evidence to establis habit 
and association, relevancy of—Identification evidence, . 
value of. 

In criminal proceedings evidence that an accused ` 
person has a ‘bad character is inadmissible unless 
evidence has been given that he has a good 
character in which case it becomes admissible. If: 
the evidence of bad character is introduced in -order 
to establish a relevant fact which cannot be proved ~ 
aliunde, the evidence of bad character is admissible, - 


~ [p. 340, col. 2.] 


Such evidence is admissible not as: evidence of. 
character but as evidence to prove habit and associa-- 
tion. [ibid.] - 7 

But evidence cannot be admitted against a 
particular accused to prove that he took part in a” 
certain offence when he has already been tried and: 
acquitted of that offence. [ibid.] 

It cannot be laid down asa proposition of law. 
that where witnesses come forward to identify | 
persons: whom ‘they could not possibly have- seen for. 
many years their identification. should not be. 
accepted. [p..342, col, 2.) | NAN 

Public Prosecutor v.. Bonigiri Pottigadu (3), dis- 
tinguished. . : 
. Oriminal appeal against an order of the ` 
Additional Sessions Judge, Fyzabad, dated - 
the 19th September, 1927. 

Messrs. St. G. Jackson, R: F. Bahadurji, 
H.G. Walford, H, Husain and Dr. J; N., 
Misra, Messrs. S. M, Ahmad, B. Singh Paul; : 
Satya Nand Roy, Khaliq-uz-caman, A, N.. 
Mulla and Ali Raza, for the Appellants. 

Mr. G, H. Thomas, Government 
for the' Orown. 


JUDGMENT,—The appellants in the: 
forty-three appeals with which we are. 
concerned have been convicted on a charge 
under 6.400 0f the Indian Penal Code and. 
sentenced to various sentences upon that. 
charge. Thecharge against each appel- 
lant was that he. belonged to a gang of 
persons associated for the purpose of- 
habitually committing dacoities ‘during a 
period between the 2nd. of February, 1921,, 
andthe 15th January, 1925. The dacoities 
were committed in the Districts of Fyzabad, 
Sultanpur, Bara. Banki. and Azamgarh. |, 
Seventy men were placed upon their trial ` 
of whom fifty-two were convicted. Fifty 
ef the persons, who have been so convicted, ` 


ag l 


Advocate, | 


| KEILAWAN V. EMPEROR, | 


. decision of the case. 


i | 3837 , 
have appealed in. these appeals, The re-.. 


` maining two: persons have not appealed. . 


It is tobe noted that. out of the fifty-two 


- personsconvicted forty-eight were found © 


to be guilty by all the four assessors, who 
assisted the learned Sessions Judge in the 
Two of the assessors 
were of opinion that the charge had not : 
been established against Rikhi Singh and. 


. Koeli Singh.- The other two assessors were - 


of opinion that the charge had been so 
established. All the four assessors were. 
of opinion thatthe charge had not been 
established against Kameshwar and Ram 
Naresh Singh, ` 

The case for the 


Orown. is shortly as 
follows:— Í = 


Ram Adhin Singh appellant is a resident 7 


of a village called Imamganj, which isin 
the Milkipur Police Cirele of the Fyzabad 
District, Ram” Bakhsh Singh. appellant 
isa resident of Bibipur Satkaha which ia ` 
in the Ahrauli Police circle of the. Fyzabad 
District. The distance between Imamganj | 
and Bibipur Satkaha is,as the crow lies, 
about forty two miles. The allegations are: 
that in the neighbourhood’ of Imamganj - 
and Bibipur Satkaha there were various 
persons who had collected around them. 
small gangs of men, who engaged in crimp, 
and that these gangs used. to work with : 
larger gangsin the neighbourhood, „Ram. 
Adhin Singh is said to have had under 
his control a gang of persons who habitually 
committed dacoities.. The smaller gangs 
round Imamganj joined his gang. Ram. 
Bakhsh Singh had collected a gang which . 
at firstconfined its criminal activities to. 
the commission of burglaries and thefts, . 


- After atime this gang extended its ac- - 


tivities to the commission of dacoities, The. 
smaller gangs in the neighbourhood of . 
Bibipur-Satkaha used to join Ram Bakhsh. 
Singh's gang, Finally the gangs of Ram. 
Adhin Singh and Ram Bakhsh Singh amal- . 
gamated. How this amalgamation took - 
placeis stated inthe deposition of the ap- , 
prover Tirloki Singh. This man isa Thakur 

of Ganganpur Deoria,.a village which is. 
not farfrom. Imamganj.. His revelations | 
are sufficiently. striking. He.is a “man of. 
about thirty-five, h : 
four he. left the Fyzabad District and ` 
migratedto Burma where he enlisted in - 
the Burma Military Police; After two-and« 
a half years’ service in the Burma Military . 
Police he joined a regiment (which has.” 


since been disbanded) known as the Burma 


“LN 


When he was twenty. `. 
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Rifles. While inthe Burma. Rifles he be- 


came acquainted with Ram Bakhsh Singh 
appellant who wasin the same regiment. 


 Tirloki Singh did not remain in the Burma’ 


Rifles long. Heleft (hesays by resigna- 
tion) after he had domed” six or Seren 
months, and returned to hisown village. 
After Tirloki Singh's return Ram Bakhsh 
Singh returned to his village where he 
entered on a career of habitual orime. 


Tirloki Singh has stated that as he had - 


tastes, whieh he could not gratify by the 
exercise of honest labour, and required 
two to three rupses a day to spend on drink, 
drugs and prostitutes, he conceived the 
idea of becominga dacoit and after he 
had been in his village for some time he 
`- heard that Ram Adhin Singh was head 
of a gang ofdacoits, which was successful 
in its depredations, and thereupon obtained 
‘an introduction to Ram Adhin Singh, and 
joined his gang. Ram Adhin Singh spent 
@ considerable part of his time in. the 
-jungle.to avoid Poliee surveillance. Ram 


Adhin Singh's gangs committed daccities - 


in the westof the District using Kama- 
‘khiya Bhawani jungle, which is not far 
ae Imamganj as the centre of their opera- 

ions. 
the Fyzabad, Sultanpur and Bara Banki 
“ Districts, The jungle is situated’ conven- 
iently.on the berders of all three districts. 
Ram-Adhin Singh's gang required assie- 


tance which used to be obtained from Ram . 


Bakhsh Singh. Ram Bakhsh Singh's gang, 


` however, committed independent dacoities- 


in the east of the Fyzabad District: They 
.did- not confine these dacoities to the 
: Eyzabad District but ‘strayed over the 
‘borders. Itisin evidence that in the 
period “already stated a périod of some four 

ears atleast twénty-six dacoities were 
committed by -this association. In these 
dacoities a-very large amount of- property 
. Was stolen and fire arms were used with 


effect, for no less than eight persons were : 


murdered in the course ‘of five of these 
dacoities. After examining the evidence 
‘before us we have first fo note . the- cir- 
cumstances, that, although the evidence 
has established beyond the possibility of 
doubt, that this very’ large number of 
dacoities was committed over a compara- 
tively small area during the period of four 
years, the efforts of the Police either’ to 


prevent the commiésion of the offences, or - 


“bo bring thé offenders to justice after the 
pffences had heen committed were without 


Wy ce 
+ 
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` that until the time when Mr. 


These daeoities were committed in - 


. that he has tested 


112 L 0, 1928 


result, and upon this point we have 
arrived at the finding thatthe reason for ° 
the failure was that the work of the Police 
in the places where these dacoities were ~ 
committed .was unsatisfactory, We find 
Ohapman 
took over charge of the office of the . 
Superinténdent of Police in the Fyzabad 
District in March, 1925, the work of the 
Police was unsatisfactory in both the 
Fyzabad and Sultanpur Districts. We ~ 
ehall give certain. details. later. It will 
be geen when we go into the evidence. 
that it was well-known. over ‘the country. , 
side that such gangs of dacoits were in ' 
existence. Itis in evidence that in many - 
places the members. of the gangsso far 
from concealing their -activities delibe- 
rately ‘paraded themselves and their- 
methods in public and that, although men . 
ofthe class of headmen and patwaris 
knew what was going on, nothing was done ` 
of an effective nature to-restrain these mis- 
creants. Thesé are the facts. They are - 
unpleasant facts. We propose to draw the -< 
attention of the. Inspector-General of Police 
tothem. The dacoities were ` proceeding -: 
without any undue interference -on the 
part of the authorities when, 8 few“ 
months aiterthe arrival of Mr, Ohapman 
in. the Fyzabad District; “Sub-Inspector-. 


. Munshi Mohammad Ishaq, who had ~been.. © 


placed in charge of the Ahrauli Police ‘ 
Station, on the 27th June, 1925, took in- ` 
telligent action and arrested Tirloki Singh; . 
in a house in Goshainganj which. was the-” 
property of Ram Bakhsh Singh. Another | 
man was arrested with him: Tirloki ` 
Singh was arrested on the 22nd September, 
1925, as asuspicious character under the pro- ` 
visionsofthe preventive sections—s. 109 of 
thé Code of Oriminal Procedure, Tirloki 
Singh, after his arrest made a statement in = 
consequence of which the present case has 
come into being. _ 8 aes mY 
The case out of which these appeals have - 
arisen has been tried: with exemplary care 
by the learned Sessions Judge Rai Bahadur : 
Thakur Rachhpal Singh.. He has applied - 
his mind Garefully to: the- law and hes. 
gone into. the evidence most painstakingly. . 
and most intelligently. If. any criticism.. 


-can be directed. against his treatment of 


the evidence that criticism can only be. 
the witnesses ` too- 
strictly. In instances in which there has 
been” the slightest shortcoming in the- 
evidence he has refused te consider such 


at 
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evidence in any way against a particular 
accused. This fact, however, makes his 
findings all the stronger. We now take 


the criticism directed against the findings — - 


of the learned Sessions Judge in respect of 
the admissibility of certain evidence, He 
says at o. p. 133:— i 

“Previous convictions of some of the 
accused for theft, for possession of property 
taken at a dacoity, for possession of arms 
without license have been taken into con- 
sideration against them. And also con» 
victions under the preventive sections of 
the Oriminal Procedure Code.” A certain 
number of previous decisions relating 
to this point have been quoted before us. 
The first is adecisionof a Bench of the 
High Court at Oaleutta in Mankura Pasi 
v. Queen-Empress (1). Thisis a decision 
of 1899, At page 143* the learned Judges 
composing the Bench have said:— 

“We have also been referred to the case 
of Empress v, Naba Kumar Patnaik (2), in 
which it was considered whether evidence 
of the previous -convictions of- some of 
the aceused - of dacoity was admissible 
.for the purposs of proving association 
for that purpose and bad character. It is 
unnecessary to repeat the grounds upon” 
which the learned Judges held on considera- 
tion of s. 54 of the Evidence Act, as 
amended by Act III of 1891, s. 6, and s. 14 
of the Evidence Act, as well as upon the 
terms ofs. 310 of the Code of Criminal 
Procedure, that such evidence was inad- 
missible as evidence of bad character, 
because we concur with the judgment 
delivered.” ` l 

Iu 1908 a Bench of the Madras High 
Oourt decided in Public Prosecutor v.- 
Bonigiri Pottigadu (3) in a case under s. 
409 of the Indian Penal Oode on evidence 
which had been produced to prove that 
the accused committed crimes other than 
dacoities:— 

“It may at least be doubted whether evi- 
dence toshow that the accused had com- 
mitted crimes other than dacoities would 
be relevant to the present charge. Such’ 
evidence is really evidence of bad character 
and is excluded by s. 54 of the Evidence 
Act, for the bad character of the accused: 
is not a fact in issue in the present case.” 
on? 27 O. 139; 40. W. N. 97; 14 Ind, Deo. (N. s.) 
(2) 1 0. W. N. 146.. | 
6 Ta Oas, 307; 32 M. 179; 5M, L, T. 100; 9 Or. 
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In 1921, a Single Judge of the Bombay 
High Gourt stated his viewof the law in 
Emperor v. Sher Mahomed (4):— : 
“There is no doubt (1) that, in the case 
of a person accused under ‘s. 400, Indian 
Penal Code, a previous conviction of 
dacoity is admissible under s. 14, as held in 
Empress v. Naba Kumar Patnaik - (2) and 
(2) that a previous conviction of theft oran 
order to givesecurity on the ground of 
being an habitual thief, is admissible 
against himin a case where he is charged 
under s. 401, Indian Penal Code, i.e., belong- 
ing to agang of persons associated for 
the purpose of habitually committing theft 
or robbery, as heldjin Bhona v. Emperor 
(5), and Emperor v. Tukaram Malhari-(6), 
In these twocases such evidence clearly 
falls under s. 14o0fthe Indian Evidenee 
Act, as showing a disposition on the ‘part’ 
of the accused towards the particular 
conduct alleged against him in the charge 
namely, a habit of committing (1) dacoity- 
and (2) theft, Butifin order to establish 
& habit of ‘committing dacoity you rely on 
evidence that the accused had previously 
cemmitted thefts, you, no doubt, produce 


evidenee which may show a disposition 


towards conduct of a similar description 
to that in question, but not of the exact’ 
description in issue.. Dacoity is equivalent 
to (a) theft-+(b)—more offenders than four; (6) 
violence, elements (b) and (e) are wanting. 
A person may bea habitual surreptitious 
night thief, but this goes very little way 
towards showing that he hasa disposition 
towards dacoity. It is little, if anything, 
more than evidence of bad character 
which is excluded bys. 54 of the Indian. 
Evidence Act." ae 


A somewhat different view has, however, 
been taken in a decision of a Bench of the 
Oaleutta High Court of 1926 reported ag 
Ledu Molla v. Emperor (T), where the 
decision in Mankura Pasi v. Queen-Empress 
subsequent decision: which; 
proceeded upon it were examined. At 
page 598* the learned Judge says: 

“The first point raised is that in a trial 
for an offence punishable under s. 400 of the 

(4) 75 Ind. Oas. 67; 46 B. 958 at p. 959; 25 Bom, Li 
R. 214; A. I. R. 1923 Bom. 71; 24 Or. L, J, 867. ' 

(5) 9 aa: Oas. 555; 38 0,408; 15 O. W. N, 461; 12 


Or, L. J. 97. p 3 es 

(6) 15 Ind: Oas. 811; 14 Bom. L, R. 373 at p. 375; 13 
Or. L. J. 589. 4 A g 

(?) 87 Ind. Oas. 925; 52 ©. 595; A. I R. 1925 Cal, 
872; 26 Or. L. J, 1037; 420, L, J, 50), - : 
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sion of an offence, or that the accused were 


-bound down under s. 110 of the Oriminal 


Procedure Code is not admissible. Some 
support to this contention is to be found in 
the case of Kasem Ali v. Emperor (8), 
following .an earlier decision of this Qourt 
in Mankura Pasi v. Queen-Empress (1). 
But these cases were decided on the point 
that evidence of previous conviction could 
not be used for the purpose of proving 
character. -In the latter of these cases a 
doubt was expressed whether they might. 
not be used for proving association: and 
further, the attention of the learned Judges, 
who decided the last of these two cases, was 
not drawn to. other cases of this Court in 
which it was distinctly held that such- 
evidence was admissible. The cases in 
which a contrary view was taken are Bhona 
vy. Emperor (5) and Kader Sundar v. Em- 
peror (9), and in ‘both these cases it was held 
that such convictions can be proved for the 
purpose of proving habit as well as 


` association, In the case Bhona v. Emperor 


(5), several unreported cases are cited in 
support of the view that was taken, and in 
the present case our attention has been. 
drawn to a more recent unreported case 
Emperor v. Arajulla Pramanik (Unreported 
décided 17th November, 1921, by. Walmsley. 
and Pearson, J.). We are in entire agreement 


“with the authorities which hold that such - 
“= -evidence is admissible for this purpose, and. 
+, overrule this ebjection.” Dar 


< There was in 1924a decision ofa Bench 


of the late Court of the Judicial Commis- 
sioner in Nidhi’ v. Emperor (10). There the 
Bench stated:— = 

“One of the chief points to establish in a 
ease of gang dacoity is association in crime: 
and if it can be proved that certain persons 
have joined together tocommit burglaries 
as well as dacoities the former fact is strong 
evidence of criminal association and .is, 
therefore, relevant to show that they are 


_ members of the gang; and if that gang can 


also be shown to have been associated for 
the habitual commission of- dacoities 
evidence as to these burglaries may very 
well be relevant against the accused.” = 


© 55 Ind. Cas, 994; 47 O. 164; 810. L. J:192; 21 CE 

. J. 386. : i: - 

“0) 13 Ind. Cas, 279; 16 O, W.N. 69; 13 Cr. L. J, 
(10) 83 Ind. Oas, 683; 11:0. L.J. 632; 10 0-& A, L, 


` R, 639; 26 Or, L, J, 123; A, L R. 1925 Ondh 144; 1 


0,'W. N. 660, 
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= These are the cases bearing on the point. 

The. view -of the law which we take is as 
follows:— `’ S A 

_ Section 54 of Act Iof 1872 is plain. In 
criminal proceedings evidence that an 
accused person has abad character isin- . 
admissible unless evidence has been given | 
that he has a geod character, in which case 
it becomes admissible, But this section dees 
not apply to cases in which the bad character 
of any person is itself a fact in issue. If the. 
evidence of bad character is introduced in 
order to establish a relevant fact, which 
cannot be proved aliunde, the evidence of 
pad character is admissible, One illustration 
is, where evidence is given in a case of 
murder to prove that the accused had com- 
mitted a theft, such evidence would. ordi- 
narily be excluded as evidence of character, 
But in a. particular case its introduction. 
would be justified to provea motive for the 
accused having murdered a person who had 
brought a charge of theft against him, 
Where the evidence of previous conviction. - 
or the evidence that a man. has been bound 
over under the preventive sections can be . 
considered only as evidenee of character it- 
must be excluded, but where such evidence 
is- admissible aliunde, it should not be - 
excluded. Here the provisions of s. 54 of Act- 
I of 1872 have application. Such evidenee is. 
admissible, not as evidence of character but 
as evidence to prove habit and association. 


EMPEROR. . $ 


This criterion must be applied. The learned ` ``.: 


Sessions Judge has applied it correctly. In 
some instances in the present appeals the 
point is immaterial, Where it has been 
preved that certain appellants have been 


found to be habitual criminalsin proceedings `` 


under the preventive sections, the evidence 
of the finding has in places become admis- 
sible owing to the fact that the appellant in 
question has produced -evidence asto his 
own good character. . 

We have, however, to note certain cir- 


’ cumstances in which we are obliged to. 


exclude evidence -of previous proceedings, 
We have found: that evidence -has been 
admitted (very. occasionally) against a 
particular accused ‘to prove that he took part 
ina certain dacoity. when it is shown that 
he has already been tried on the charge of 
having committed that: particular’ dacoity 
and has been acquitted. Here the rule ig 
different. Itis not. a-question of habit or 
association. Once a man has been acquitted 
on a charge of that natureit isnot openin a: 
subsequent criminal prosecution to proved 


f, 
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that he actually committed that offence. The 


oase is, of course, different where the pro . 


secution is endeavouring to establish an 
offence with which he was not charged in 
that case. For example, where a man has 
been tried and ‘acquitted on a charge. of 
‘being in dishonest possession of property 
stolen in a dacoity i 
reason to believe that that property was 
stolen in a dacoity itis open tothe Orown 
to-prove that he actually took part in the 
dacoity for the latter was not the offence of 


which he was acquitted. ven if he has 


been acquitted on a charge of dacoity it is 
open to the Orown to prove that the day 
before the dacoity he was seen in the neigh- 
bourhood of the dacoity. We have been 
_ careful to apply this rule and to exclude 
evidenee which we da not consider admis- 
sible for this reason. ' 
The next point’ of general importance to 
which we advert is the criticism of the 
: evidence of identification. This criticism 
falls under more than one head. -The 
approver Tirloki Singh was required on 
various occasions to state whether he 
identified persons in the dock as members 
ofthe gang. -It isobvious that in the case 
of a gang the members of which had been 
collected from anarea with a diameter of 
over fifty miles, and had been concerned in 
dacoities in the course of which more than 


a hundred different individuals had taken . 


part in the offences and where the offences 
hed continued over a period of four years it 
would almost be a miracle if any man ha 
been able consistently to identify cor- 
rectly every man who had taken part in 
these offences, or who had belonged to the 
gang, Tirloki Singh is on his own show- 
inga misoreant of the worst description. 
The motives which guide such a man can 
be ascertained to some extent, but they 
_. cannot be ascertained completely. We are 
on safe groundin saying that when he 
found himself in trouble he. was ready to 
betray a very large number of his previous 
associates to ensure his own safety and 
obviously such a person would be capable 
of implicating innocent men, and would 
further be capable of shielding persons who 
had really been connected with the offences. 
‘Farther.he would not necessarily always be 
‘of the same mind. On one day he might 
be ready to implicate a particular man. 
On another day he might be ready to save 
him, His attitude would vary. , With the 
best will in the world end with every inten- 
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tlon to be honast and wa have no reason to 
suppose that he had not the best will in the 
world or évery intention of being honest—~he 
might well have failed. to identity every 
one. ‘Thecase on this point put forward by 
the defence is that unless he identified a par- 
ticular man on every occasion that he was 
asked to do so that particular man must be 
held to be innocent. ‘The fact that he 
jdentified a particular man on one occasion 
and failed to identify him en another ocea- 
sien goes, it is argued to show that that 
man was not one of the gang. We do not 
accept this argument. We consider that 
the learned Sessions Judge took a right 
view when he decided that the failure of 
Titloki Singh to identify a particular man 
on one occasion, although he identified him 
on others, weakened the evidence of Tirleki 
Singh considerably in respect to that parti- 
cular man. But this circumstance does 
not show sucha man to be innocent and 
cannot outweigh other evidence which estab- 
lishes his guilt. We are not concerned with 

-Tirloki Singh’s, metives for non-identifica- 


“tion. It is sufficient to say that where he 


failed on any particular’ occasion his evi- 
dence is weakened, but that circumstance in 


no way would show by itself that such man’ 


Ys innocent, -The learned Sessions Judge 
has taken the correct view that even where 
Tirloki Singh's evidence is weak against a 
particular «individual that particular indi- 
vidual should be convicted when there is 
strong evidence apart from the . evidence of 


d ‘Tirloki Singh to establish that he was mem- 


ber of the gang. 
We have next to consider a general point, 
Tt has been argued strenuously by the learn- 


‘ed Counsel engaged for the appellants, in 


Mr. St. George Jackson, a 
learned Oounsel wih 
a large practice in criminal cases that 
where witnesses have come forward to, 
identify aman, whom they could not pos- 
sibly have seen for many years their identi- 
fication should not ‘be accepted. In sup- 
port of this argument they laid great stress 
upon the remarks made by Munro, J., in 
the case reported as Public Prosecutor v. 
Bonigiri Pottigadu (3) to which we. have 
already referred; wherein an appeal by 
the Local Government against an acquittal 
Munro, J., said at page 183* :— i 

“Tn another case the only corroboration 
of the evidence of the approver is the state- 
ment of prosecution witness No. 94 that the 
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of identification of the above accused was 
given by prosecution witnesses Nos. 83, 84, 


_ 85 and 86, These witnesses do not appear to 
< have seen the accused after the dacoity till 


` 1807 and we should certainly hesitate to 


accept the identification as reliable,” 
It appearsto us not to be a sound principle 


. “te rely upon findings of fact in an indivi- 
. dual case asa foundation for general princi- 


ples. We do not know the method of test- 


jog the evidence of witnesses who gave evi- 


dence of identification in that particular 
case. Further it is to be remembered that 
in that particular case the Crown was ap- 
pealing against an acquittal based upon the 
unanimous verdict of aJury, Ifthe Jury 


_ considered this evidence of. identification 


insufficient, and their verdict was not per- 
verse, the learned fudges who heard the 
appeal were perfectly right in refusing to 
interfere with the acquittal. But we are 
not concerned with the facts in that case. 
We are concerned with the facts in the 
-present case. Here we find that direetly 
after the arrest of any individual he was 


‘placed in the lock up. Every precaution 
"was taken that the Police should not have 
access tohim, He was, after a time, plaeed’ 


jn a line with a large number of other per- 
sons unconnected with the particular charge 
who were, as far as possible, dressed in the 
game manner and who had no marks which 


‘could distinguish one from another. Then 


in the presence of a Magistrate the witnes- 
sés were called in one by one. As cach 
witness completed his identification he was 
removed to a place where he could not 
communicate with any other witness. Every 
precaution was taken which could bo taken 
te prevent dishonest identifications. At the 
end of this very severe test certain witnes- 
ses identified certain persons. That was 
net all. The witness had then to identify 
the same man again when he was. standing 
with a large number of others in the dock 
inthe Committing Magistrate’s Gourt and 
he finally had to identify the same man 
ence more when he was standing with 
sixty-nine other persons in the Sessions 
Court. The -learned Sessions Judge in 
scrupulous fairness to the accused ordi- 
narily refused to accept such evidence of 
identification unless the witness had identi- 
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“n ninth aceuded was one of the dacoits, The 
~ dacoity was in 1900. : 
“that the witness -saw the ninth accused 
, again before 1907, and little weight can be 
„ givento the identification.......,....Evidence 


It does not appear - 
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fied the same man in all three places, The 
defence had here toexplain how the witness 
had come to make the identification unless 
‘he had really seen the man at the time he 
had stated. Attempts were made but in 
no instanee was it ever established, where 
the Sessions Judge has found to the con- 
trary, that the witness had known such a 


, man before or that he had been shown to 


him or described to him in order to assist 
identification. The only argument put for- 
ward upon this point has been that it stands 
to reasonthat no mancan identify after four . 
or five years a man whom he had only seen 
once. We do notaccept this argument. It 
is based on pure assumption and contradict- 
ed by the fact of the identification itself. 
Men differ very largely in their powers of 
observation. One man will remember a 
face fora very long period though he has 
only seen its-possessor once, and for a-very 
short time. Other men whoare unchservant 
may not be able to identify persons whom 
they had a good opportunity of identifying 
even a short time afterwards.. The power 
to identify varies according to the power of 
observation and the ebservation may be 
based upon small minuti which a witness 
cannot describe himself or explain. It has 
no necessary connection with education or 
mental attainments, An illiterate villag- . 
er may be-and frequently is much more 
observant than an educated man, In these 
circumstances we are satisfied to accept 
the facts that the -identification was made 
under these very difficult conditions and 
that the appellants’ Counsel have been un- 
able to explain the identification away. We 
now come to another point. A man of the’ 
name of Ibrahim was stated by the inform- 
er tobe a main organizer of the dacoities 
committed by this gang. Ibrahim is a well- 
to-do man who resides in Goshainganj, a 
small town of a little over three thousand 
inhabitants which is situated some three 
miles from Bibipur Satkaha where Ram 
Bakhsh Singh resides. Ibrahim is a gene- 
ral dealer with a fairly large business. The 
approver gave strong evidence against him 
and a large number of other witnesses 
deposed that many of the members of the 
gang, who have been convicted in this case, . 
used to frequent Ibrahim’s place of business, 
The learned Sessions Judge has acquitted 
Ibrahim, He found rightly that the evi- 
dence of the approver in itself was of no 
value against hira unless it was sufficiently 
corroborated, He found that it was not 
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sufficiently aorraberated, in, respect of the 
Witnesses, who gave evidence. that mem- 
bers of the gang whom he convicted had 
assembled at Ibrahim’s place of business, 
he found that, as Ibrahim’s business was 
conducted at a place where a very large 
number of people used to assemble, the 
mere fact of dacoits assembling at his place 
of business was not sufficient to establish 
that Ibrahim hadany knowledge of their 
activities. In the case of certain witnesses, 
‘who deposed to the collection of dacoits at 
Tbrahim’s place of business he found that 
they were definitely false witnesses, and 
he rejected the evidence of those witnesses; 
but in the case of others he did not 
find that they were false witnesses but 
that their evidence was inconclusive. as 
‘against Ibrahim, though he pointed out 
that they were reliable as showing as- 
sociation of other persons on Ibrahim’s 
premises. We are not eoncerned with the 
acquittal of Ibrahim. The Local Govern- 
ment has not appealed against that ac- 
‘quittal, and we do not propose to make 
any remarks upon it. But we are con- 
cerned with the criticisms made by certain 
learned Counsel for the appellants, to the 
effect that wherever a witness gave evi- 
dence against Ibrahim he must be dis- 
trusted against any body else, because 
Ibrahim has been acquitted. Thereis no 
force in this argument. The evidence of 
such a witness may.or may not be re- 
liable as against persons other than 
Ibrahim. The learned Sessions Judge has 
applied his mind intelligently to this 
point and his conclusion cannot be dis- 
_ turbed upon the simple fact that Ibrahim 
was acquitted, 

“The learned Sessions ?Judge has, in con- 
sidering the evidence of Tirloki Singh, 
correetly followed the principles of law 
which should guide a Oourt in consider- 
‘ing the evidence of an accomplice. Those 
principles . were laid down last year by 
this Bench in their decision in the case 
ef Ram Prasad v. Emperor (11). Here 
‘we can leave the points of law. . We do 
not propose to lay down any general 
principles as to the method in which 
a charge such as this should be proved. 
Qases, such as this, vary considerably, 
and we consider that there is nothing to 
be gained from an endeavour te formulate 


(11) 106 Ind. Oas, 721; 2 Luck. 631; 1 Luck. Cas, 
35; AT R. 1927 Oudh 869; 8 A. I. Or, R. 449; 29 @r, 


RAILAWAW t, HMPBRGH, 


343 


principles for thelr conduct, An attempt 
to lay down general principles may havs 
an unfortunate result. A strict formula» 
tion is apt to impose an undesirable 
rigidity in practice. It is impossible, in 
our opinion, tolay down any useful prin- 
ciples as to the exact amount of identifi- 
cation which is required in any particular 
case. The Court will consider the value 
of the evidence of -identification against 


each accused, and satisfy itself as to whe-- 


ther the man -is or is not guilty. 
The Court must take into account the 
peculiarities in the case, examine the 


evidence intelligently, and arrive at its 


own cenclusion, It is for the Court of 
Appeal to decide whether such a conclu- 


Sion is or is not correct. In this particular 


case we consider that the learned Sessions 
Judge -could hardly have ‘conducted the 
case better than he did. Inhis full and 
careful judgment he has examined’ the 
evidence from every point of view. It is 
very noticeable that in forty-eight instanees 
of conviction out of fifty-two the assessors 
agreed with him unanimously, that in 
eighteen instances where the assessors 
were unanimous in favour of acquittal he 
was also in favour of the acquittal, and 
that in only two instances, where he was 
for conviction were the assessors unani- 
mousfor an acquittal, In the remaining 
two instances of conviction the assessors 
were equally divided in their . opinions, 
We have here to expresssour appreciation 
of the admirable manner in which the 
prosecution was conducted both in the 
‘Committing Magistrate's Oourt and in the 
Sessions Court. The handling of the case 
reflects great credit on Munshi Mohammad 
Jamil and upon Babu Mahadeo Prasad, 
Government Pleader of Fyzabad. > > 

We can deal very shortly with the.general 
evidence as to the existence of this gang 
and the extent of their activities, AJl- 
though nine learned Counsel argued se- 
parately for certain of the appellants in 
these appeals not one of them challenged 
the main fact that there -was a gang in 
existence during that period which has 
committed this large numberof dacoities, 
Hach individual Counsel argued solely 
-upon the point that his client or clients 
were not.proved satisfactorily to have been 
members of the gang. Here- we wish to 
express our appreciation of, the excellent 
manner. in which these, léarned Counsel 
have prepared the case, and. of the value 
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“been able to accede to these arguments, 
we appreciate the fact that every learned 
Counsel has done all that he could do in 
the circumstances of the case, The cir- 
cumsjance that they have not challenged 
the general evidence renders it unnecessary 
for us to do more than state our conclu- 
sions, that after having been through 
the voluminous record, we are satisfied 
absolutely that such gang existed and 


. that its members committed the offences 


which the learned Sessions Judge has 
found, have been committed. We shall 
mow proceed to take up the appeals 
seriatim. We have found it convenient to 
take up the appeal of each appellant in 
the order in which the individual cases 
were taken by the learned Sessions Judge. 


[Note:—The rest of the judgment is not material 
for the purposes of this report.—Hd.] 


A, N. A Appeals dismissed. 


BOMBAY HIGH COURT. 
ORIMINAL REFERENCE No. 23 or 1928, 
April 5, 1928. 

_ Present:—Mr. Justice Faweett and 

Mr. Justice Mirza. 
EMPEROR—Proszcouror 
VETSUS 

. LAKSHMAN NARAN —AcorsrD. 
' Reformatory Schools Act (VIII of 1897), 9, BS 
‘Criminal Procedure Code (Act V of 1898), 8. 489°(1)— 
‘Revision—Power of High Court to order detention in 
Reformatory School. 2 ae 

The High Oourt has power to pass an order under 
p. 8 of the Reformatory.Schools Act in revision, 


Criminal reference made by the District 
‘Magistrate, Panch.Mahals, 


f JUDGMENT. ; 

Fawcett, J.—Weagree with the Dis- 
„trict Magistrate that this is a casein which 
'the.Second Olass Magistrate, Dohad, should 
sKave availed himself of his power under 
18. 8 ofthe Reformatory Schools Act, 1897, 
„of sending the boy Lakshman Naran to a 
-Reformatory instead of his undergoing the 


:sentence of one month’s simple imprison- 
‘ment and a further one monthin default 


of payment of -fine, 


which was inflicted 
for - his 


offence under s. 380, Indian 


. Penal Code. The boy was not less 


od l . BHPHROR V, LAKSHMAN NARAN, 
of their arguments, Though we have not 


than ten years.or more than fifteen, hid 
age being thirteen. and there was & 


‘previous conviction of theft under's. 381, 


Indian Penál Code, against him. There-- 
fore, it was a case where he could pro- 
perly be sent to'a Reformatory under 
the conditions mentioned in Oriminal Oir- 
cular No, -89 at page 56 of the High 
Court Oriminal QCirculars. We accept the 
District Magistrate's recommendation, and 
direct, in the exercise of our powers under 
sub-s. (2) of s.8 of the Reformatory Schools 
Act, that the accused, instead of under- 
going the sentence which was passed upon 
him by the Magistrate, shall be sent to a 
Reformatory School, and be there detained 
for a period of four years. - 

_ I would add that in a judgment to which 
I was a party in Criminal Reference No. 
41 of 1924, decided on 8lst . July, 1924, 
an opinion was expressed that we could 
‘not pass an order for the detention of 
an accused in a Reformatory School, be- 
cause under a. 8, sub-s. (2), the case comes 
before us noton appeal but in revision. 
That opinion, however, was not really 
necessary for the decision of the case, 
as other methods were adopted for getting 
the bey sent to a Reformatory, and I 
ean say that the point wasnot fully consi- 
dered. We took it that the words “on 
appeal” at the end of sub-s. (2) of s. 8, 
wouid exclude a case that came before 
us in revision On’ further consideration, ` 
however, I am satisfied that this dictum 
should be corrected. As a Court of Revision 
we have all the powers of a Court of 
Appeal, and in addition, a power of 
enhancing a sentence; therefore, if we 
‘could exercise the power conferred by 
sub-s. (2) in a case coming before us on 


“appeal,‘a fortiori, we can ‘exercise it in 


‘revision, where the objection that to make 
‘a direction for detention in a Reformatory 
would in effect be an enhancement of 
sentence beyond the powers of an Appellate 
Court will not apply. Woe think that s. 
439, sub-s, (1), Oriminal Procedure Code, 


. suffices to give us the necessary power 


to pass an order under sub-s. (2) of a. 
8 of the Reformatory Schools Act, not only 
‘on ‘appeal but also in revision. We do 
not think that it could have been the 
intention of the Legislature to limit the 
exercise of those powers merely to cases 


‘that came before the High Court on appeal 
in the ‘limited sense, and that the words 


‘ere meant to cover also the powers that 
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a High Court can, exercise as a superior 


-Gourt by way of revision. 
` Mirza, J.—I agree. | 


ALN. A. © “Order accordingly, 4 


PATNA HIGH COURT. 
ORIMINAL Revision No, 28 oF 1928, 
$ =) February 3, 1928. ` ~- ` 
Present:—Justice Sir B. K. Mullick, Kr. 


OHAIRMAN, PURULIA MUNIOIPALITY .. 


—PBTITIONER i 


versus 7 
BISHUN SAO—OprrosirTg PARTY. 

-- Bihar and Orissa Municipal Act (VIII of 1929), 
88. 259, 268—Pounding leaf for hooka tobacco, whether 
dangerous or offensive trade—License, necessity of— 
Prosecution, duty of—Criminal Procedure Code (Act 
V of 1898), s. 489—Order of acquittal—Revision— 
“Interference. 


Under s. 259, cl. (14) of the Bihar and Orissa 
Municipal Act, in a prosecution for carrying on an 
offensive trade without taking out a license,’ the 
prosecution is bound to prove that the trade. is 
offensive or unwholesome where it has not been 
declared by the Local Government to be such. 

A person cannot be prosecuted under s. 263 of the 
‘Act for pounding tobacco leaf for the manufacture 
af hooka tobacco, where the evidence does not show 
that the manufacture is offensive or unwholesome. 

The High Court will not interfere in revision with 
grdarg of acquittal. - ais 

Oriminel revision from anorder of the 
ub-Divisional Magistrate, Purulia, dated the 
22nd December, 1927. ~~ 

Mr. S. M. Gupta, for the Petitioner, 

Messrs. A. E. Roy, N. N. Roy and S. O; 

Magumdar, for the Opposite Party. 
- JUDGMENT.—In this case the necused 
was prosecuted under s. 263, Bihar and 
‘Orissa Municipal Act, 1922, for -not taking 
out a license for carrying on an. offensive 
trade, the ‘trade in question being the 
pounding ‘of tobaceo leaf for the manu- 
facture of hooka tobacco. ci 

I have not been shown any resolution of 
‘the Municipal Commissioners at a meet- 
ing fixing the limits within which the 
‘manufacture has to. be carried on and re- 
-quiring the manufacturer te. take out-a 
license. All that I have isa notice issued 
upon the accused to take out a license and 
‘it has not even been “found that the 
‘manufacture is one from which offensive 
or unwholesome smells -may arise. Clause 


(14), 8. 259,. requires proof of this unless 
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by thë 


the manufacture has bosn declared 


-Local Government to - be-. dangerous or 
. Offensive, In the present ease the finding 
is that the manufacture is not.one giving 
tise fo offensive or unwholesome smells, 
“That concludes the matter and, in my 


opinion, the acquittal was right. `I. have 
also to observe that it is net the practice 
of the Court to interfere in revision against 
acquittals for whieh a special procedure has 
been provided by the Criminal Procedure ` 
Code. The proper course for the Oom- 
missioners was to approsch the Govern- 

régular form against the 
acquittal, 3 sak m 


A. N. A, Application dismissed, 


LAHORE HIGH COURT. 
OrImINAL APPRAL No. 954 or 1926. 
: December 15, 1928. 
Present :—Mr. Justice Fforde and 
Mr, Justice Addison. 
AMTR—AcousEpD—APPELLANT 
$ versus 

: EMPEROR—Oppostrte Parry. 

Penal Code (Act XLV of 1860), s. 802—Murder— 
Sentence—Mere youth of accused, whether ground for 
not imposing capital sentence. ee 

The mere fact that the accused is a young man 
of 19 or 20 years of-age-is a wholly: insufficient 
reason for not imposing the death sentence in the 
ee ar a ruthless and brutal murder. [p. 347, cols. 
16 : 


Uriminal appeal from an order of. the 
Sessions Judge, Shahpur, dated the 13th July, 
1926 : ' 


926. 
Mr. Bodh Raj. 
lant. 
Mr. Des Raj Sawhny, for the Crown. 
` JUDGMENT. 


Sawhny, for the Appel- 


Fforde, J.—The appellant, Amir, has > 


been convicted under theprovisions ofs. 302, 
Indian Penal Code, of. having murdered his 
eousin Umaid Ali, a boy of ‘10 and 12 years 


. of age, and has been sentenced to transpor- 


tation for life. The learned Sessions Judge 
gave as his reason for imposing the lesser 
penalty the fact that the appellant is a 
youth between 19 and 20 years of age. The 
appellant appeals against his eonviction 
and sentence, and the Crown has presented 
a petition under the provisions’ of s.- 439, © 
Oriminal Procedure Oode, asking that the 
sentence of imprisonment be enhanced ‘to 
the death penalty. 


846 


The story for 
as follows: 


‘he murdered boy had been for some 

_ years betrothed to a cousin of his named 
Musammat Subhani, a girl of 9 or 10 years 
of age. Some couple of months or so prior 
fo the crime in. question the appellant 
asked for the hand of this girlin marriage 
but was refused. About seven days before 
the occurrence he came to stay with Mus- 
ammat Alan, who is thestep-mother of the 
. deceased ‘and the mother of Musammat 
‘subhani, - aL 
According to Musammat Alan heson two 
more occasions asked for the hand ef Mus- 
ammat Subhani and was again refused. 


the proseeution is shortly 


On 7th May, 1926, the appellant and the. 


deceased left their house to take cattle 
out grazing. They went out alone, and the 
appellantcame home a little before sunset 
without the deceased. On being asked 
what had happened to Umaid Ali, he replied 
thathe had left him at about noon in order 
to- fetch a kahi to stop a breach in a certain 
watercourse. The appellant's further ex- 
planation of the absence of Umaid Ali was 
that the latter told him that he felt hungry 
and would go home for hisfood. Musammat 
Alan thereupon searched the village for 
“deceased, but could find no trace ef him. 


Subsequently a numberof villagers joined. 


together in a search and thebody of the 
deceased. was discovered next morning 
buried in a pit. When brought before the 
Committing Magistrate charged with the 
offence of having murdered Umaid Ali, the 
appellant, after one witness Mehra had been 
examined, stated that he -wished to relate 
the story ofthe death of Umaid Ali and he 
. then proceeded to give an: account, His 
account is that itcame on to drizzle while 
the two were together in the fields, and 
that thereupon the deceased and he agreed. 
to dig a pit in which they could take shel- 
ter from the rain. Umaid.Ali was cleaning 
the pit with a sickle while the appellant 
was levelling the walls and the banks of 
the pit with anaxe. While so doing his 
axe accidentally ‘struck Umaid Alion the 
head and he died instantaneously from this 
injury. Being frightened at what he had 
done he buried the body in the pit and 
went home. : The appellant further stated 
that one Lakhi had ‘seen him digging the 
pit. When he again came before the Com- 
mitting Magistrate on 10th June the appel- 
lant retraeted this statement. He then 


` 
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stated that he did not strike the deceased 
at all, that he didnot bury the body in the 
pit and, in fact, denied any knowledge of 
the circumstances under which the deceas- 
ed came by his death. On 10th July, how- 
ever, when put on his trial before the 
Sessions Judge- he admitted that his 
statement made on 10th June was correct, 
He repeated that he had dug a pitto pro- 
tect himself and his clothes from the rain. 
He admitted that Lakhi had met him and ` 
had seen him digging the pit, and he ad- ` 
mitted having told Ahmad son of Sajjada, 
that Umaid Ali had died as a result of hav- - 
ing been accidentally struck by him with an ` 
axe; buthe added that the Police were there 
and this statement was made to Ahmed as. 
the latter had threatened to kill him and 
had himself advised him to give that. 
explanation. In his appeal to this Court 
the appellant refers to the various state — 
ments made by. him in Oourt and states 
that this case relates to an occurrence which 
took place by. accident. - > i 
There is not the slightest doubt that the 
appellant did admit that he had dug a pit, 
and did admitthathe struck the blow which 
caused Umaid Ali's death, but he has” 
throughout contended -that this blow was 
the result of an aceident. The only matter 
for consideration, therefore, is whether or 
not -the injury was accidental. Ahmad gon 
of Sajjada (P. W. No. 14) has stated that 
when he asked the appellant whether he . 
killed Umaid Ali accidentally or intention- — 
ally, the appellent replied that Umaid Ali 
was sitting in the pit digging it with his 
sickle and that he himself was standing on 
the bank, that he struck the wrong end of 
the blade of his axe inthe ground to level 
the bank but it accidentally came in con- 
tact with Umaid Ali's head and caused his 
instantaneous death, and, as he was afraid 


-of being accused ‘of murder, he buried the 


body. - Lakhi (P. W. No. 12) has stated ' 
that a day before the body of the deceased 
was found buried in a pit he saw the 
appellant and the deceased before noon. 
The appellant bad an axe in his hand and 
the deceased was standing close to him. 
The appellant. was digging a pit with the 
axe at the time that he saw him. On en; 
quiring as to what he was doing the appel- 
lant told him that he was digging a pit to 
protect themselves and their clothes from 
Tain. The witness thereupon left them. 

he spot where this witness saw the 
appellant digging a pit was the spot wher 
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- the body was subsequently ‘discovered 


buried. 
The medical witness who examined the 
body has stated that there was a deep in- 


- cised wound five inches long by one-fourth 


ra 


of an inch wide about the middle of the 
head,running from thefront backwardsand 
that from this injury brain matter was 002- 
ing. The skull andits membranes underneath 
hadbeencutthrough. This witness was of 
opinion that death was due to the smash- 
ing of the skull caused by a heavy blow 
from some sharp edged weapon such as 
an axe. The wound opened the scalp. The 
blow, the witness says, was a heavy one in- 
eg with great force and was necessarily 
atal. i ; 
There can be no doubt that the expla- 
nation of the appellant that this injury 
was caused by the axe accidentally striking 
the head of the deceased is absurd. More- 
over, the explanation given by the appel- 
lant as to why he came to be digging a pit 
is also, in my opinion, a wholly incredible 
.ons. I.am satisfied on the evidence that 
the appellant deliberately murdered Umaid 
Ali and dug the pit for the purpose of 
burying his victim’s body; moreover, that 
he prepared this pit for the purpose of 
concealing the crime which he intended to 
commit. w 

The motive alleged wasa desire to kill 
the person to. whom the girl, whom he 
_desired to wed, was betrothed. Whether 
this be the reason for the murder or not 
it is difficult to say with certainty. . There 
is no doubt, however, that the appellant 
did desire to wed this girl, there is no 
doubt that he was refused her hand on 
“more than one occasion when he asked 
for it, and there is no doubt that the 


- deceased was himself betrothed to this 


girl, The probabilities are that these circum- 
-stances actuated the appellant in commit- 


. ting the crime in question. 


Tam satisfied that the conclusion of the 
Sessions Judge as tothe guilt of the ap- 
pellant is the only possible conclusion 
which could be arrived at, and aceerdingly, 
I would dismiss the appeal.: 

The Crown presses for an enhancement 
of sentence on the ground that. no ade- 
quate reason has been given by the learn- 
ed Sessions Judge for imposing the lesser 
penalty. As I have already said the learned 
Sessions Judge has given as his reasons 


. for not imposing the death penalty the 


fact that the appellant is 19 or 20 years 
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_of age. In my opinion that reason is whole 
ly inadequate, The murder in the present 
case was a particularly ruthless and brutal 
crime, There are no extenuating circum- 
stances whatsoever, and the mere faot that 
the murderer is 19 or 20 years of age, in 
my opinion is a wholly insufficient reason 
for not impesing the appropriate sentence 
provided by law. I would accordingly 
aceept the petition of the Grown and alter 
the sentence from one of transportation for 
life to that of death. : 

Addison, J.—I coneur. 
A. N. de Sentence enhanced, 





LAHORE HIGH COURT, 
ORIMINAL APPEAL No. 830 or 1927, 
March 22, 1928, 

Present :—Mr. Justice Addison and 
. Mr. Justice Coldstream. 
BULAQI—Acoussp—APPELLANT 
VETSUS 

a ang gi A a Party, 
vidence Act of 1872), ss. 24, 27?—C 1 
under inducement leading to Ace of tn a 
missibility of—Inducement by third person sent b 
Police Officer, effect of. idee 
Section 27 of the Evidence Act qualifies 5,24 ag 
well as ss.25 and 26 of the Act and a confession 
which leads to the discovery of facts in consequence 
of the information given is admissible in evidence 


even though it was made under induceme 
Police Officer. [p. 349, col. 1]  . SDE Or toig 

A confession made under inducement by a person 
sent bya Sub-Inspector, ia a confession made under 
an inducement proceeding from a person in author 
ity and is, therefore, irrelevant. |p. 849, col, 2.] 


Criminal appeal from an order of the Seg- 
sions Judge, Multan, dated thezlstJuly, 1997, 
Messrs, M; Sleem. and Obedulla, for the 
Appellant. 
Mr. Abdul Rashid, for the Orown. 
; JUDGMENT. 

Addison, J.—Bulaqi and Sultan have 
been sentenced to transportation for life 
under s. 302, Indian Penal Ooede, for the 
murder of Ramzan on the night of 2lst/ 
22nd April, 1927, and have appealed, 

Sultan isthe brother of Ghulam, and it 
is said that it was rumoured in the vil- 
lage that the deceased had an intrigue 
with Ghulam’s wife, Musammat Malkani 
Ghulam was absent from the village that 
night according to the evidence of the 
lambardar Sajawal. Musammat Malkani 
is the sister of Bulaqi. Thegdeceased weng 


348 , . 
outin the evening and had not returned 
when his wife awoke at midnight. Ssarch 
was made for him.. The lambardar was 
told nextday. He called in Gahaa, track- 
~ er, on the afternoon of the 22nd. This 
tracker did not know .Ramzan’s tracks 
before but he picked them up near the 
tobacco field in Ramzan's square. He was 
able to follow the tracks, with some direc- 
tions from certain villagers who had seen 
Ramzan the evening before, to the ahata 
of the brothers, Sultan and Ghulam, ‘to 
whieh they led after making a detour. 
Later when certain shoes were recovered 
from the canal at the instance of Bulagqi, 
the tracker was able to say that the tracks 
must have beenthose ofthe owner of the 


shoss which have been identified by the . 


doceased's wife to be his. Ramzan’s tracks 
leaving the ahata could not be discovered 
but where his tracks had entered the 
tracker found the tracks -of the two appel- 
lants, which he knew before leaving. He 
thought that they must have been carrying 
something heavy and they stopped twice on 
the way to the square of Bulaqi and Massu 
. to which they were traced. Intact the track- 
er had definitely-said-that they led up to 
the. place where the body was later found 
-buried. The tracker andthe lambardar 
further stated that they heard another re- 
. lative, Rahman, telling Ghulam’s wife to 
sweep away “the tracks in the akata when 
. they reached there. - = : iE 
“Next morning, i.¢, on.23rd April, 1927, 
Gajawal,  lambardar,..went to the - Police 
“Station and reported the above story includ- 
ing. thé rumour as to thealleged* intimacy, 
which “the witness, however, had-not heard 
“gbout till the disappearance of the deceas- 
ed. The Sub-Inspector was not at the Police 
‘Station and the information reached him 
on 24th when.he went to..the village: Ap- 
` parently he discovered nothing on 24th 
> and 25th. One Baqra told .the. Sab-Ins- 
pector at about 10 pP. m. on 25th that the 
appellants had: confessed, ‘This -witness 
belongs to another village and has had a 
` somewhat chequered career, He is the sort 


S of person likely to be made use of by the . 


‘Police for their own purposes. He said 


- that he was called by both parties but 


thig cannot be believed. It is clear that 
he: was called by the Sub-Inspector and 
| this has been found also by the learned 


' Sessions Judge. His evidence is that im- - 


` mediately after he joined thepanchayat of 
` villagers, which was sitting to help the 
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Polics in the investigation of the crime, thd 
two appellants told him that they- were the 
culprits and that he should askthe Sub. 
Inspector. to deal lightly with them: Noa 
one also was present when this confession. 
was made to Baqra. Baqra then went to 
the Sub-Inspector who said that if they 
pointed .out thè corpse he would see what 
could do for the: appellants later, 
Sultan then took the witness and another 
person to the spot where the body was. 
buried and later Bulaqi did the same. 
The whole party then went to the spot, - 


-which had been pointed out, some time in 


the ‘early morning of 26th when the- 
corpse’ was dug up from where it was 


‘buried near the entrance of the bhaini in 


the square of Bulagi and Massu. -Baqra 
admitted that he knew at the time that .- 
Bulaqi, Sultan and Rahman were then 
suspected by the Police and had been < 


‘sent for by them. They were not under’ 


formal arrest then, but they Were, it is 
clear, shamil taftish, i. e., to all intents and 
purposes, under detention. The witness 
further admitted that the Sub-Inspector 
was only 40 or 50 karams away when the 
appellants made their admission to him, 
It is, therefore, .difficult to escape from the 
conclusion that this witness was in reality 


„an agent of the Police and professing to act 


as such. Besides, a lambardar Lal Khan 
throws grave doubtson the independenca 
of Baqra. He stated that Baqra arrived 
at lus, m. on 25th to join the panchayat 
which was helping the Police,. The lam- 


bardar then left and on his return at 5 pe, 


did not see Baqra there. .He next saw 
Baqra when- the corpse was being dug up, 
This witness further stated that the Sub- 
Inspector told Baqra to join the panchayat 
and recover the corpse. 

When the body was dug up ‘it had re- 
ached an advanced stage of decomposition 
and the evidence of the Doctor is that 
death could have been due to natural 
causes. . Death in his opinion might have 
been due to strangulation as the tongue. 
was protruding—a result which fellows 
from decomposition as.well. Death might 
also bave been due to snakebite. This 
evidence, therefore, is not conclusive ag 
to the cause of death. The body. was naked 
except fora shirt. The other clothes have 
‘not been discovered, but Bulaqi told the 
Police that he had thrown the shoes of the 
deceased into the canal and they were 


“found near the place indicated’.by him ` 
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in the canal. This part ofsthe evidenee has 
already been touched upon byme.. . - 

I have-mentioned before that the tracker, 
who appears to bea good witness, stated 
that the tracks” of the appellants led up 
to the spot where the. body was ultimately 
found buried; It is curious that no attempt 
was made to dig there. Ifthis had been 
dene in time the cause of death might have 
been discovered at the post mortem examin- 
ation with certainty. Itis quite possible, 
however, that this was not thought of at, 
the time, and ‘in any case the Police arrived 
late. There seems to me to be no reason 
to doubt that Sultan did show the place 
where the body was found buried and 
that he had been told before thatthe Sub- 
Inspector would attempt to do something 
for him ifhe didso. If there had been no 

such inducement it is clear that this 
circumstance would have been relevant 
unders, 27, Evidence Act, but it is urged 
that it is excluded by s. 24 because of 
the inducement. This subject is discussed 
at length at pages 279 and -280 of Amir 
Ali sand Woodroffe’s Evidence Act, 8th 


Edition, where numerous authorities are - 


given to the effect thats. 27 qualifies s. 24 
as well as bs. 25 and 26. The broad ground 


fornot admitting confessions made under. 


inducement orto a Police Officer is the 
danger of.admitting false confessions, but 
the necessity for the exclusion disappears 
in a case provided forbys. 27 when the truth 
ofthe confession is guaranteed by the dis- 
covery of facts in conseyuence of thein- 
formation given. I would, therefore, hold 
that the discovery of the buried body at 
-the instance of Sultan is admissible against 
him, It is clear, however, that the point- 
ing out of the same spot by Bulaqi is’ in- 
admissiblein evidence as the place was 
. already known before he did so and was 
not discovered as a resultof his pointing 
it out. Be tao 
I would - accept the tracker's evidence 
and that of the lambardar as to thetracks 


being tracedat once, a circumstance mens - 


tioned by the lambardar in the First Infor- 
mation Report which he made to the Police, 
Bulaqi did show where the shoes were in 
the canal and Sultan showed the place 
where the corpse was buried, both these 
discoveries being relevant and admissible 
in evidence. The tracks ef both appellants 
went to the -square wherethe body. was 
buried, Ithas been proved that Ramzan's 
tracka went to Ghulam and Sultan’s akata; 
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. mat Malkani, Ghulam’s wife, was, 
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while no tracks of his leaving it ‘were dis- 


`~ covered.. If has been established that the 


rumour about theintimacy with Musam- 
ate any 
rate, in common circulation immediately 
after he disappeared. The fact that. he 
was buried only in his shirt is also not 
without significance, 

I would, however, reject the confession 
alleged to have been made te Baqra. by 
the appellants as being | irrelevant under 
s. 24, Evidence Act. It appears to me 
from the circumstances that it was caused 
by Baqra holding out an inducement as 
from the Sub-Inspector whose man he un- 
doubtedly was. It is true that.. the direct 
evidencé'as *to the inducement being 
offered by the Sub-Inspector is subsequent 
to the confession and prior to the dis- 
eovery.of the corpse,. but -the circumstances 
all point to the fact that the- inducement 
was. offered prior to, the confession.. I 
would hold-that Bagra was sent -in order 
tomake the appellants confess by an. ins 
ducement, that the Sub-Inspector would 
treat them ` leniently if’ they confessed, 
That is an inducement proceeding -from g 
person in authority and. the confession is: . 
therefore, irrelevant. Het k 


- Without the confession the evidence is ` 
not sufficient to establish that the twa 
appellants murdered the deceased: With- 
out the confession, however, the evidence 
appears to me to be ample to establish an 
offence under a, 201, Indian Penal Code! 
The ‘medical evidence, though not con- 
clusive as to the cause of death; isto the 
effect:that-it might have been by strangula+ 
tion. Had the deceased not been murdered 
he would not have been buried secretly in 
the field of Bulaqi dnd Mässu. It is the only, 
possible inference that he was murdered 
by somebody in the ahata but it cannot 
be said that he was murdered’ by the two 
appellants-as other relatives reside there) 
I would hold that the two appellants ara: 
guilty under s. 201; Indian Penal Code, i. e., 
of causing the disappearance of evi- 
dence of the. offence of murder of the 
deceased, eos tt I 

I would, therefore, accept the abpeala 
so as to set aside the convictions ae 
appellants under s: 302, Indian Penal Code; 
but I would confirm their convictions und er: 
8. 201, Indian Penal Code: .. ~. 
, I would sentence them under that Beas, 
tion to five years’ rigorous imprisonmehg” 


"> [p. 351, col. 2] > 
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which, in my opinion, is sufficient in the 
circumstances of this case. 


Coldstream, J.—I agree. 
ALN. A, Conviction modified. 


CALCUTTA HIGH COURT. ` 
OBIMINAL APPEAL No. 1 oF 1927. 
ai December 2, 1927. 
Present :—Sir George Olaus Rankin, 
‘Kr,, Chief Justice, and Mr. Justice 
i : Ohotzner. . 
SATYA NARAIN MOHATA— | ' 
ÅCOGSED—APPALLANT 
` versus 


: _ EMPEROR—OrrositE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 238, 
42, 449—Joinder of charges—Insertion of unnecessary 
factsin charges—Failure to prove them—Doctrine of 
surplusage—Hxamination of accused—Taking fresh 
statement from co-accused, legality of—Practice~ 
Criminal appeal from Original Side of High Court— 
Vakil's right to act for appellant. 3 

In order to convict a man ofan offence, all the 
material facts which constitute the offence, and which 
are necessary to emable the parties to avail them- 
solves ofthe verdict and judgment, should the same 
charge be again brought forward, must be stated 
upon the indictment, and all these requisite allega- 
‘ tions must be satisfied in evidence, and proved as 
laid. But allegations not essential to such a pur- 
pose, which might be entirely omitted, without 
affecting the charge against the prisoner, and with- 
_ out detriment to the indictment, are: considered as 

` mere surplusage, and may be disregarded in evidence, 

Where a person was charged with conspiracy and 
with-having committed cheating ‘in pursuance of that 
conspiracy’ : are ‘ ; 
. Held, that it was open to the Court to convict 
him of cheating even though the conspiracy was ‘not 
proved, inasmuch asthe words ‘in pursuance of the 
` Conspiracy’ in the second count were only words of 
a ew [p. 352, col. 1.] A ; 

i . v. Hunt (1).and‘ R. v, Hollingberry (2), fol- 

owed, | : < 4 

Abdul Salim v. Emperor (3), referred to. __ 

; An indictment may be good or bad, but it cannot 
depend upon the facts which will ultimately be 
found by the Jury and it must be good or bad at 
‘the beginning of’ the trial. [p. 352, col. 1] | 
` A Judge may takea fresh statement froma co- 
accused under 8. 342, Oriminal. Procedure Code, after 
‘he has taken an explanation from an accused person, 
[p. 352, col. 2.] ocr i 

The proper and the only permissible course in 
pases under news, 449, Oriminal Procedure Code, 
Wherea new right of appeal is given by the Code 
to the subject, is for this right to be exercised so 
Jong as the present rules’ remain unchanged, in the 
way laid down by these rules, namely, on the footing 
that itis part of the business of the Court from: 

which, as the rules stand, Vakils are excluded, [p, 26, 
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Mr. Narentra Kumar Basu (with him 
Babu Satindra Nath Mukerji), for the 
Vakils’ Association. - 4 

The Advocate-General (Mr. B. L. Mitter) 
(with him Mr. S. M. Bose), for the Incorpor- 
ated Law Society. | 

Mr. N.N. Sircar (with him Babu Satindra 
Nath Mukerji), for the Appellant. 7 

The Government Counsel (Mr. A. K. Basu) 
(with him Miss Sorabji and Babu Sachindra 
Nath Banerjee), for the Crown. 


1 JUDGMENT. ` 

Rankin, C. J.—In this case, the appel- 
lant Satya Narain Mohata was put upon 
his trial jointly with one Nanda Lal Baner- 
jee at the High Court Sessions before Mr. ` 
Justice Costello and a Jury. The facts 
out of which the case arose, were alleged 
to be.that Messrs. Bird and Company had 
a contract to supply labour to Messrs, 
Kilburn and Company, in connection with 
the Managing Agency of the latter firm, 
for the India General Steam Navigation 
Company, Limited. It appears that there 
was an office ata certain ghat. It appears 
that Messrs. Bird and Company gave a 
sub-contract for the supply of this labour 
to the appellant. The appellant was to be 
paid aba flat rate based upon the number 
of maunds actually handled or transhipped 
by the coolies whom he supplied. The 
rate was not quite the same forall articles 
but it was a system of payment which de- 


‘pended upon the number of meaunds. that 


had been handled. Thé first aċcused Nanda. 
Lal Banerjee was a clerk or servant of 
‘Messrs. Bird and Company and the system 
as regards payment was alleged to have 
been that certain vouchers were prepared 
by the first accused and that the first 
accused to a large extent leoked after.the 


business’ of the present appellant and ass — l 


sisted him in various matters connected 
with the supply of labour and obteined 
payment from Messrs. Bird and Company,’ 
In these. circumstances, it was said that, 
after certain records giving the weights of 
the different goods handled had been 
checked and passed on behalf of Messrs, 
Kilburn and Oompany, these records were 
falsified and bills were presented on be- 
half of the -present appellant to Messrs, 
Bird and Oompany for a larger sum than 
was justly due. To givea particular illus. 
tration which is-referred to in. one of thé 
ecunts at the trial it is said that a figure of 


#6 maunds waschanged into 4,026, 
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In these circumstances the aecused were 
put upon their trial jointly and the charges 
against them were as follows:—The first 
charge alleged that between February and 


August, 1926, they were parties to a cri-. 


minal conspiracy to cheat =Messrs. Bird 
and Company. The second count was 
against the present appellant alone and 
accused him of cheating Messrs. Bird 
and Oompany, in respect of a certain 
certified report, being the daily report of 
work done on the 7th of July, 1926. The 
third count was against Nanda Lal Baner- 


jeo alone and accused him of abetting the 


offence of cheating described in the second 
count. The fourth count was also against 
Nanda Lal Banerjee alone and- accused 
him of committing forgery in respect of 
the same document as is mentioned in the 


second count, namely, a certified daily. 


report of work done onthe 7th of July, 1926, 
and the fifth count was against the present 
appellant charging him with having dis- 
honestly used as genuine the document re- 
ferred to in the previous count. 

Now, the Jury found the two accused not 


guilty on the first count of conspiracy, 


but they found the present appellant 
guilty on the second count of the crime of 


cheating and they. found Nanda Lal Baner-. 
jee guilty of abetting that. , They . also - 


found Banerjee guilty of the charge.of for- 


gery and the present appellant guilty of 


dishonestly using as genuine the forged 
` document, f 


In these circumstances, Mr. Sircar on be- 


half of the present appellant calls attention . 


to the fact that in the second and the fifth 
counts, on which this man has been con- 
victed and sentenced, the charge is that he 
“in pursuance of-the conspiracy in the first 
charge mentioned” cheated Messrs. Bird 
and Company and that “in pursuance of 
the first charge mentioned” he dishonestly 
used a forged document as genuine, and 
the first question which arises is this—if 
the Jury have negatived the conspiracy, 
can a conviction on these two counts 
stand ? 

‘Now it appears to me, to deal with that 
question first, that the conviction on - these 


two counts is quite in order, the reason. 


being that the words “in pursuance of the 
conspiracy in the first charge mentioned,” 
find their place in these charges not be- 
cause they are. any element of the offence 
alleged in the second or the fifth coûnt 
put because they are proper words te 
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truth and substance of .the 

matter was that the accused were 

being (rightly or wrongly) charged with: 
offences all having reference to the 

same subject-matter or series of trans- 

actions and properly brought tegether 
in one indictment. E 

In this connection it may be desirable to 

point out that there has always been an 
important branch of the law as regards in- 
dictments which isreferred .to sometimes . 
as the doctrine of surplusage. A very ela- 
borate treatment of this may be found in 

Russell on Crimes Book VI, Chap. II, 
s. III, and from this I will take the follow- ` 
ing statement of the law. “In order to 

convict a man ofan offence, all the material ` 
facts which constitute the offence, and which 

are necessary to enable the parties to avail 

themselves of the verdict and judgment, 

should the same charge be again brought 
forward, must be stated upon the ‘indict’ 
ment, and all these requisite allegations 
must be satisfied in evidence, and proved 
as laid. But allegations not essential to 

such a purpose, which might be entirely 
omitted, without affecting the charge againat 
the prisoner, and without detriment to the 
indictment, are considered as mere surplus- 
age, and may be disregarded in evidence," 
In illustration and in support of that state- 

ment I will refer to two casesonly. The 

first is the case of R. v. Hunt (1), where Lord 

Ellenborough said: “If an indictment 
charges that the defendant did and caused | 
to be done a particular act, it is enough ` 
to prove either. The distinction runs 
through the whole criminallaw, and it is 

invariably enough to prove so. much of 
the indictment as shows that the defend- 

ant has committed a substantive crime’ 
therein specified.” The Oourt of King's 

Bench in the well-known case of R. v, 

Hollingberry (2) had before them a charge . 
of conspiring falsely to indict one A, B. 

for keeping a gaming house for the pur. 
pose of extorting money from the eaid A. 
B. The Jury found the defenants guilty of 


. conspiring to indict’ A. B. for the purpose 


of extorting money, but not to indict him 
falsely and upon that the conviction was 
upheld with these observations: “In crimi- 
nal cases itis sufficient for the prosecutor 
to prove so much of the charge as con- 


KO (1811) 2 Gamp. 583; 31 St. Tr. 387; 170 E, R, 


(2) (1825) 4 B. & 0,°329; 107 P, B 1081 
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stitutes an offence punishable by law. This the question whether the direction of the. 
was an indictment for conspiring falsely- learned Judge was correct and sufficient, 
to indict a person for the purpose. of ex-. In ouropinion, the learned Judge's sum- 
torting-money. The Jury found the defénd- ming up is unexceptionable. lt is very 
ants guilty of conspiring to prefer an elaborate upon each point that arose for 
indictment for the purpose of: extorting decision. It was quite open to the Jury 
money, and that is a misdemeanour, whe- to find Nanda Lal Banerjee guilty of abet- 
ther thecharge be or be not false.” _ ment although they did not find a conspi- 

It is said, however, that the words in racy, but,conspiracy is only one of the 
the second and the fifth counts “in pursu- possible ways of abetment by the defi-. 
ance of the conspiracy in the first charge nition given in the Penal Code, 
mentioned” cannot be omitted without Itwas suggested by Mr. Sircar that the 

` detriment to this indictment, because it is learned Judge in certain passages put too 
said that if they are omitted, there willbe strongly to the Jury the view that the ap- 
nothing to show that the specific offences -pellant was the only person interested in | 
alleged in those counts arise out of the’ getting over-payments; but if the charge 
same subject-matter as the alleged offence -be taken asa whole, that matter was fully 
under the firstcount. Upon that question dealt with. It would appear that as be» | 
it appears to me that the appellant’s appeal’ tween these two, accused their defences- 
cannot succeed. The indictment may. be wereat variance upon that very point, ’ z 
good or bad, but if cannot depend upon Mr. Sircar complains’ that after the ape 
the facts which will ultimately be found pellant had given an explanation: upon . 
by the Jury and it must be good or bad at this matter, the Judge ought not to have. 
the beginning of the trial. If the only taken another statement from his co-accuss 
function of those words is to make it plain ed uader s, 342, Criminal Procedure Code,” 
that the second and the fifth counts have no In my judgment that was entirely in. the. 
‘reference to independent offences or to a. discretion of the learned Judge and he hag 
different subject-matter than the first count, not used his discretion unfairly. š 
then it seems to me that there is no objec- The view taken by the Jury, as they were ' 
tion at all to the Jury. convicting under the - careful to explain, was this; that the appel- 
second and the fifth counts ‘although they.. lant was the principal and that Nanda Lal - 
acquitted upon the first. This matter was Banerjee, who seems to have been a clerk, 
‘considered-by a Division Bench consisting- on asmall pay, and’ an old man, was a 
of Mr. Justice Newbould- and Mr. Justiee” mere tool of the appellant. That may very 
Suhrawardy in the case of Abdul Salim well explain-why the Jury took-a merciful” 
v.- Emperor (3). The particular passage view and acquitted: both on the. charge of - - 
‘which deals with this matter is at page 596", conspiracy. We are not concerned with th 
In my judgment there is no validity in the -question whether the Jury's verdict was. 
objection that has been taken. It would completely logical upon such a matter, . It. 
have been quite possible to re-arrange these is sufficient that the Jury.have convicted 
counts differently, to have begun with what this appellant upon the charge of cheating. 
was in fact thesecond count and tohave and the charge of using dishonestly a fora 
added the charge of conspiracy last, pro- ged document knowing it to be forged: ; 
vided only that suitable words were used! . In my opinion, this appeal must be dise. 
in each count to show that they related to. missed, The appellant must Surrender to. 
the same series of. transactions. So far as’ his bail and serve out the remainder of his. 
the counts other than the first count are sentence. ree 
concerned ‘they all have reference to cheat-° I pass nowto a question of practice which `. 
' ing accomplished’ by means of forgery of’ was.argued in connection with this case, 
the daily report of the 7th of July, 1926, Thisappeal is brought under. a new provi<, 
‘and it-is quite clear, therefore, that they sion—s. 449 of the Oriminal Procedure 
merely specify the various sections of. the’ Oode as amended in 1923, Itis an appeal 


Indian Penal Oode which the courseofcon- from atrial held on the Original Side be- 
duct of theaccused offends‘against. |= -` fore a Judge anda Jury at the High Court ' 
It remains, therefore, only- to: consider Sessions.. It was represented to us that this. 
(9). 69. Ind, Cas, 145; 49.0, 573; .35.C. L. J, 279; 267. appellant desired that a Vakil of this Oburt. 
. O.W., N. 680; A. I, R, 1922 Oal. 107; 23 Cr, L. J. 657,. should act for him in the matter of this apa: 


"apago of 49 OLE a A = peal, In order that hia cage might not fail a 
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to be presented he also employed an attorney 
so as to put himself in order, if the Court 
should think thatthe Vakil was not entitl- 
ed to act in a criminal appeal from the 
Original Side under the new section. I 
mention that because a point which is not 
raised in this case isthe question whether 
it could possibly be right to appear by both 
a Vakil and an attorney. I confine myself to 
the question whether in sucha, case as this, 
it is open toa Vakil to act for an appellant, 
Now, we were referred to the Rules of 
this Oourt and to certain sections of the 
Oriminal Procedure Code by Mr. N. K. 
Basu, who was good enough -to argue this 
matter on behalf of the Vakils and by the 
learned Advocate-General who argued it in 
the interest of the attorneys. In my judg- 
ment the question depends upon the Rules 
of this Court and is not concluded by any- 
thing in the Oriminal Procedure Code, Mr. 
Basu did not contend that it was outside 
the powers of the Court by rules to regulate 
this matter, but he drew our attention to 
the terms of s, 419 and to the definition of 
“Pleader” in s. 4 of the Code. Now, for 
the present purpose, it matters nothing 
Whether the true view be that the joint 
effect of these sections is to give the right 
tothe Vakils subject to any restrictions 
. which the High Oourt by rules may have 
imposed or whether the true view be that 
the effect of these sections is to give 
the right in question to those practi- 
tioners who, by theruleofthe High Oourt,are 
authorised to exercise it. It might be said 
that the definition of “Pleader” in 6,4 of the 
Oode means that, unless there is a rule to 
the contrary, any Advocate, any attorney or 
any Vakil can filea memorandum of appeal 


under s, 419. If so, that might be incon-. 


venient from the point of view of the 
Vakils as much as of the attorneys, because 
it is quite clear that if that be the true view, 
then a rule would have to be shown pre- 
venting an Advocate from filing a memo- 
randum of appeal in sucha case as this or 
preventing anattorney from filing a memo- 
randum of appealin an ordinary criminal 
appeal froma mofussil Court. ‘The point, 
however, when the actual rulesof the High 
Oourt are considered, does not fall to be de- 
cided by amere choice between the two 
views I have mentioned, 

[{ come now to set out the rales of this 
Qourt which baar upon the matter add their 
history in so faras thisis necassary to ex- 
plaia them, oa rales upọa which the 
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question depends are rules 1 and 4 of Chap. 
lof the Original Side Rules, Rule 1 is: 
“Advocates of this Court may appear and 
plead for parties on either side of the Court, 
but on the Original Side or in appeals from 
the Original Side, not unless instructed by 
an attorney.” Rule 4 as itstands now is 
as follows: “ Vakils shall not appear, plead, 
or act fer any suitor in this Oourt in any 
matter on the Original Side or in any mat- 
ter of appeal from any case from the Origin- 
al Side unless in such appeal a question of 
Hindu or Muhammadan Law or usage shall 
arise, and the Oourt ora Judge thereof 
shall think fit to admit a Vakil or Vakila 
to plead for any suitor or suitors in that 
case. Insuch case the Vakil or Vakils so 
admitted may plead accordingly.” On that 
rule it is necessary to ascertain-whetherthia 
reference to a“ suitor” or “suitors” points 
to the provision being intended for civil 
appeals only, soas to cut down the geno- 
rality of the expression “in any matter of 
appeal from any case-from the Original 
Bide.” If not, then there is an express pros 
hibition, because, on that view, by the term 
of the rule, Vakils shall not appear, plead 
or act in any matter ef appeal from any casa 
from the Original Side. It-is for this 
reason that I thought it necessary to ob- 
serve that it did not matter which interpre- 
tation was put upon the definition of 
“ Pleader "in s. 4of the Oriminal Proce: 
dure Code. Ba 
. I come now to see whether in the history 
of this rule there is any light to be obtained 
upon its real intention. The word “ suitors" 
comes in this connection from cl, 11 of 
the Original Charter of 1774. It is repeated 
in cls. 7, 8 and Yof the Letters Patent 
of 1862, which deal with the same subjecta- 
matter, and it is repeated again in cl. 9 
of the Letters Patent of 1865. In cl. 11 from 
which subsequent clauses all derive their 
language, we find this: “And we do heres 
by further authorise and empower the said 
Supreme Court of Judicature, at Fort 
William in Bengal, to approve, admit, and 
enrolsuch and so many Advocates and Ata 
torneys at Law, as to the said Supreme 
Court of Judicature at Fort William in Bens 
gal, shall seem meet, who shall be Attor- 
neys of Record, and shall be, and are 
hereby authorised to appear and plead 
and act for the suitors of the said Supreme 
Court of Judicature, at Fort William in 
Bengal.” Whether the idea underlying the 
word “ suitor" is that of & person who owes 
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suit and service or that of a person who is 
seeking or demanding something from a 
Court, there can be no doubt thatin cl, 
ll of 1774 the term is used in the very 
‘broadest sense for any client, i, e., for any 
person who may happen. to require to em- 
ploy a member of the legal profession to 
do his business for him. | 
` Inthe Letters Patent of 1862, the clause 
reads as follows. Clause 7: “ We do 
‘hereby authorise and empower the said High 
Court of Judicature at Fort William to ap- 
prove, admit and enrol such and so many 
‘Advocates as to the said High Oourt shall 
Beem meet who shall be and are hereby 
authorised to appear and plead forthe suitors 
of the said High Oourt subject tothe rules 
and directions of such Oourt.” It seems to be 
quite clear that the ordinary case of an 
Advocate defending a. prisoner in acrimi- 
nal trial is governed by the clause. The 
same phrase is used in cl. 8 with refer- 
ence to Vakils: “We do hereby authorise 
and empower the said High Oourt of Judi- 
cature at Fort William to approve, admit 
and enrol such and so many Vakils as to the 
said High Court shall seem meet who shall 
be and are hereby authorised to appear 
plead and act forthe suitors of the said 
High Oourt subject tothe rules and direc- 
tions of such Court,” It seems quite clear 
that that language isintended to be read in 
the same wide general way as incl. 11 
of 1774. When the Letters Patent of 1862 
was amended in 1865, cls. 7, 8 and 9 
were rolled intoone and a certain change 
was made because no longer were the Ad- 
vocates or Vakils or attorneys authorised to 
do something by the Letters Patent subject 
toa power in the High Court to restrict the 
authority, but the terms of the Letters Pat- 
ent of 1865 gave tothe High Uourt a power 
to give such authority to each branch of the 
profession as it would think fit to do; and cl, 
Y of the Letters Patent of 1865 went on to say 
not merely that the High Courthad power 
to approve, admit and enrol so many Ad- 
vocates, attorneys and Vakilsas to the High 
Court should seem meet, but that such Ad» 
vocates, Vakils and attorneys shall be and 
dre hereby authorised to appear for the 
suitors of the said High Court, and to plead 
or to act, or to plead and act, for. the said 
suitors, according as the said High Oourt 
may by its rulesand directions determine, 
And subject to such rules and directions, 
The position, therefore, after 1865, was that 
fhe ‘rights of each branch ofthe profession 
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were to be the rights given to them by the 
Rules, 

I come now, on this question, to the Rules 
that were made under the Letters Patent 
of 1862 and 1865. As-it is not easy now, 
owing to the lapse of time, to obtain the ex- 
act words of those Rules, I propose to set 
them outin this judgment. The Rules of 
the High Oourt under the first Letters 
Patent of 1862 were as follows: Rule 6: 
“Advocates of this Court may appear and 
plead for suitors in any branch of the Oourt, 
Oivil or Oriminal.” Rule 7: “ Vakils 
shall not appear, plead or act, for any suitor 
inthis Courb in any matter of Ordinary 
Original Jurisdiction, Civil or Oriminal, or 
in any matter of appeal from any case of 


Ordinary Original Oivil Jurisdiction, unless 


upon appeal from a judgment in a case of 


‘such Original Oivil Jurisdiction a question 


of Hinduor Muhammadan Law or a question 
of usage shall arise and the Court or a 
Judge thereof shall think fit to admit a 
Vakil or Vakils to plead for any suitor or 
suitors in that case,” Now, so far as ap- 
peals are concerned, it will.be noticed that 
Rule? of 1862 confines the prohibition of 
Vakils from appearing to cases of appeals 
from Ordinary Original Civil Jurisdiction, 
The reason for thatis manifest, because if 
one goes to the clause which corresponds 
to cl. 15 of the present Letters Patent, 
one finds that that is cl. 14 of 1862 and 
cl. 14 of 1862 was in these terms: And 
we do further ordain that “an appeal shall 
lie tothe said High Court of Judicature at’ 
Fort William in Bengal from the judgment 
in all cases of Original Civil Jurisdiction of 
one or more Judges of the said High Court” 
and soon; sothat there was no Letters Patent 
tight of appeal in 186? exceptin a civil case, 
That, however, was altered by the terms 
used in cl.15 of 1865 and the terms used 
by that clause were these that “an appeal: 
shall lie to the said High Court of Judi-° 
cature at Fort William in Bengal from 
the judgment not being a sentence or 
order passed or made in any criminal 
trial”. So that if it was possible to have . 
an appeal in a criminal case which was 
an appeal from a judgment but not from 
a judgment which was a sentence or order 
passed or -made ina criminal trial, then 
for the first time it became theoretically 
possible to have an appealin a criminal 
case from the Original Side. At first it 


‘does not appear that the consequences 


of that change were appreciated, When - 
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the High Court came in 1865 to revise 
its Rules, because of the new Letters 
Patent, it left the Rule about Advocates 
(as I have set it out—Rule No. 6) without 
amendment. The only amendment it made 
in the Rule about Vakils was this: that, 
instead of saying that “Vakils shall not 
appear, plead or act, for any suitor in 
this Oourt in any matter of Ordinary 
Original Jurisdiction Oivil or Oriminal” 
and so forth it says that-“‘Vakils may 
appear, act, or plead for suitorsin this Court, 
provided that they shall not appear, plead or 
‘act for any suitorin any matter of Ordinary 
Original Jurisdiction, Civilor Criminal, or in 
any matter of appeal from any case of Or- 
dinary Original Oivil Jurisdiction.”: So 
that in effect the rule which confined the 
exclusion in case of appeals to cases of 
Oivil 
1865. 


It does not appear that the change 


effected by cl, 15 of the 1865 Letters Patent 


claimed the attention of this Court. until 
of In the 
matter of Ameer-Khan (4) where it will be. 
remembered Mr. Justice Norman refused. 


the. very well-known case 


an application for a writ of habeas corpus, 
That decision was taken on appeal and 


the question was debated whether or not 


you could have in a criminal matter an 
appeal from the Original Side under the 
Letters Patent of 1865, The point dis- 
cussed chiefly was.whether a refusal of a 
writ of habeas corpus was a “judgment”. 
within the meaning of cl. 15, The point, 
however,. was not decided, because both 


the learned Judges, whe heard the appeal,” 


were clearly of opinion that the writ had 
been rightly refused on the merits and 
that case, although it brought the ques-. 
tion up for the first time, resulted in no 
decision. In 1889 a case arose in Bombay 


—In the matter of Narrondas Dhanji (5)— ` 


where en order in the nature of habeas 
corpus applied for under s. 491, Criminal 
Procedure Oode, was refused by a Judge 
on the Original Side and the question 
was argued whether or not any appeal 
lay from that refusal. The point which 
was argued there again was whether a 
mere refusal to make such an order was 
a: judgment—was really a determination 
of the rights of the parties—and it was 
held that an appeal did lie on the ground 


4) 6B. L. R, 392. 
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that the refusal of the order was a judg- 
ment and, therefore, the case came within 
cl. 15 of the Letters Patent. But it was 
not till 1902, in the case of In the matter 
of Horace Lyall (6), that the question was 
authoritatively determined in this Court 


- and there it was held that an appeal did 


lie from ‘a refusal to grant an. order 
under s. 491, Oriminal Procedure Code, 
on the ground that, although it was a 
criminal. matter, it was not a sentence or 
order passed or made ina criminal trial, 
and from that date—and so far as'I can 
judge not before—it has been settled law 
in this Court that therecan be an appeal 
from the Original Side in a criminal 
matter. 

Now, the rules of this Court were sub- 
jected, after 1910, to an extensive and 
general revision. The process of revision 
apparently took a long time, but ultimately 
the revised rules were passed by the Full 
Court on the 19th of August, 1913, to come 
into force on the 15th of April, 1914, and 
in those revised rules we find that the 
old rules as to Vakils and as to Advocates 
and their authority have been altered. 
The alterations are very significant. At 
the same time we find incorporated in our 
Rules a series of rules, beginning with 
T. 14 of Ohap. XXXVIII, dealing with 
appeals under s. 491, Oriminal Procedure 
Oode. We have, therefore, to look back 
at rr. 1 and 4 of Ohap. II of our present. 
rules with a view to see what is the altera~ 
tion as compared with the rules of 1865 
and what is the meaning of it. : 


Now, as the first rule stands, instead of 
the words: “Advocates of this Court may 
appear and plead for suitors in any 
branch of the Oourt, Oivil or Oriminal,” 
we get the present rule No.1 “Advocates 
of this Oourt may appear and plead for 
parties on either side of the Court, but on 
the Original Side or in appeals from the 
Original Side, not unless instructed by’ 
an Attorney.” I cannot doubt that the 
intention of that rule was to cover criminal 
as well as civil appeals. Nobody supposes 
that an Advocate of this Court is to be 
restricted to take his instructions from an 
attorney in civil cases only from the 
Original Side. i l 
, When we come to r. 4 we find there that, 
instead of the prohibition against Vakils 
appearing in appeals from the Original 
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Side being expressly confined to civil 
cases only, as had been the practice ever 
since the Letters Patent of 1862, the fol- 
lowing. words are employed: ‘“ Vakils 
shall not appear, plead, or act for any 
suitor in this Court in any matter on the 
Original Side or in any matter. of appeal 
from any case from the Original Side 
unless in such appeal a question of Hindu 
or Muhammadan Law or usage shall arise” 
and so on. In my judgment it is rea- 
sonably elear that the revision of the rule 
which came into effect in 1914 took a 
broad line of division according as the 
case was OD, or was an appeal from, the 
Original Side of this Court and, what- 


ever might have been the position had- 


these rules not been revised, the rules 


themselyes are capable of but one inter- 


pretation. In my judgment the proper 
andthe only permissible course in cases 
under the new s. 449, where a new right of 
appeal is given by the Code to the subject, 
is for this right to be exercised so long 
asthe present rules remain unchanged, in 
the way laid down by these rules, namely, 
on the footing that it is part of the 
business of the Oourtfrom which, as the 
rales stand, Vakils are excluded. 

This disposes of the question of practice 
and I have only to thank. Mr. Advocate- 
General and Mr. Basu for their assistance 
in enabling the Court to come to a decision 
in this matter. It may be noticed that 


go far as appeals from applications under- 


s: 491 of the Code are concerned, the Letters 
Patent of 1865 was amended in 1919, so 
as to prohibit any Letters Patent appeal 
in a case of criminal jurisdiction, and 
since 1923, s. 491 itself has been drasti- 
cally altered. It may well be that these 
legislative changes make it necessary for 
the Oourt to bring these rules up to date. 
f desire to make it quite clear that 
nothing that I have said touches in any way 
upon any question as to what rules shouldbe 
made, 1 am concerned only with the correct 
interpretation of the rules as they are, . 

Chotzner, J.—I agree. 

A N A; Appeal dismissed, 
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LAHORE HIGH GOURT. 
ORIMINAL MISORLLANEOUS APPLIOAPION 
: No. 88 or 1928. 
June 22, 1928, 
Present :—Mr. Justice Jai Lal, 
FAQIR SINGH—Acocszp—PatTITIONER 
VETSUS j 
EMPEROR—OPrrosITE Party. l 
Criminal Procedure Code (Act V of 1898), ss. 195, 
476—Offence in connection with application for 
copy of judgment—Complaint under s. 476, necessity 
of—Proper Courtto make complaint—Delegation of 
functions, effect of—‘Court,' meaning of—Transfer 


of Judge—Succeeding Officer's power to make com-. 


plaint. ` 

A complaint is necessary under s. 195 (1), ©, 
Oriminal Procedure Code, only if the offence is com- 
mitted in connection with proceedings pending ina 
Court and not before an Executive Officer. [p. 357, col. 


"Proceedings arising out of an application for 
copies of the judgment and decreein a case must 


. be deemed to be proceedings pending in the -Court 


which passed the decree for the purposes of ss. 195 and 
476, Criminal Procedure Code. [p. 358, col 1.] i 


An official to whom the function of granting ` 


copies is delegated by the Court really exercises 
them on behalf of the Court and, therefore, an 
application made to that official must also be 
apie to have been made to the Court. [p. 358, ccl. 


_ An offence committed in connection with an appli- 
Cation for copies of the jugdment and decree ina 
case,-being an offence committed in connection with 
proceedings in a Court, a complaint under as. 195 and 
476, Oriminal Procedure Oode, from the Court is 
necessary for the prosecution of the offender and the 
only Court competent to file such a complaint is 
the Court to which the application is made or a 
are which such Court is subordinate. [p. 358, 
col. 2. ` 

Where an offence has been committed before a 
Judge and he is transferred, his successor can validly 
make a complaint under s, 476, Criminal Procedure 
Gode. [p. 358, col. 1.] 


Criminal miscellaneeus application for 7 


quashing the proceedings for warrant of 
petitioner's arrest, 

Mr. R. C. Soni, for the Petitioner, 

Messrs. Abdul Rashid and Ahmad Hassan, 
for the Opposite Party. 


GORDER.—The facta of this case are 
peculiar. On 7th June, 1926, the petitioner 
Bawa Faqir Singh, who is an Advocate of 
this Court, instituted a suit in his personal 
capacity inthe Oourt of the Subordinate 
Judge, Fourth Olass, of Amritsar for the re- 
covery of Rs, 800 against one Mr. Grosse, 
A decree was granted in his-favour for 
Rs. 160 on 13th December, 1926. The peti- 
tioner apparently decided to appeal against 
the decree dismissing a large portion of 
his claim, Such an appeal should ordi- 
narily have heen fled within 30 days; buf 
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this was not done, It is alleged that on 
3lst January, 1927, he filed an application 
- for a copy ofthe judgment and the decree 
inthe case. An examination of the ap- 
plication shows that it was addressed to 
the officer in charge of the Copying Depart- 
mentof the Amritsar District and the 
signature of the petitioner bears- the date 


of 4th January, 1927. It appears that the 


Registrar of the Small Cause Court at 
Amritsar is the officer-in-charge of the 
Copying Department, and incidentally it 
happened that the same officer, that is to say, 
the Subordinate Judge, Fourth Olass, who 
decided the suit in question, exercised 
the powers of the Registrar, Small Oause 
Oourt, 

After the application of the copies had 
been presented a clerk in the office of 
the Registrar wrote an order to the effect 
that the copy applied for may be granted. 
This order bearsthe date uf 7th January, 
1927. It was placed before tha Registrar 
for signature on 3lst January, 1927, along 
with other papers. The suggestion of the 
prosecution is that there was collusion bet- 
ween the clerk and the petitioner and a 
wrong date had been written on the order 
under the expectation that the Registrar 
would not notice the date and would sign 
the application in ordinary course, Ad- 
mittedly application for copies made on 
7th January, 1927, would have ‘enabled 
the petitioner to file an appeal within 
limitation, but an application, made on 
3lst January would have the contrary 
effect. The Registrar, however, noticed 
the wrong date and held adepartmental 
enquiry with the result of which we are 
not concerned. - 

On 9th Marzh, 1928, the Police applied 
to the District Magistrate for permission to 
investigate this matter, alleging that an 
offence under s, 468, Indian Penal Code, had 
been committed by the petitioner. This 
permission having been granted, inves- 
tigation was taken up by the Police and the 
petitioner was arrested and sent up for 
trial under s. 468, Indian Penal Code, the 
warrant for his arrest having been issued 
on 26th March, 1928. Up to that stage no 
complaint had been filed against the peti- 
tioner in respect of this matter by any 
competent Oourt. Indeed it does not appear 
that the attention of the Court was drawn 
by the Police to the necessity of a com- 
plaint. After the proceedings had been 
instituted in the Qourt of the Magistrate, 
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however, whether on the objection of the 
petitioner or for some other. reason tha 
Police moved the Oourt of the Subordinate 
Judge, Fourth Class,andthe Registrar of the 
Small Cause Oourt to file a complaint 
against the petitioner. Itmay be men- 
tioned that the Presiding Officer who 
originally decided the suit and before whom . 
the application forthe copies was plaeed 
forsignature had in the meantime been 
transferred and another officer, Lala Guru 
Datt,had succeeded him, consequently it 
was Lala Guru Datt who was approached 
by the Police to file a complaint and he 
did so on 14th April, 1928, as Subordinate 
Judge, Fourth Class, and Registrar, Small 
Oause Court. ~ 

An appeal against the filing of the com- 
plaint was preferred by the petitioner to 
the District Judge-of Amritsar who by his 
order of 2nd June, 1928, directed the with- 
drawalofthe complaint of 14th April, 
1928, This order is based on two grounds:. 
first that the offence concerned came to 
the knowledge of Lala Guru Datt in his 
executive capacity asthe oficerin charge 
of the Copying Department, and that “he 
could not act as a judicial officer under 
s.476, Criminal Proeedure Code.” The 
other ground was that the form of the 
complaint was incorrect. A reference to 
the grounds of appeal to the District 
Judge shows thatthe first ground was that 
the Subordinate Judge and the Registrar, 
Small Cause Court, was not competent to 
file the complaint. 

The learned Oounsel for the petitioner 
explains that what his client meant was 
that the complaint should have been pre- 
ferred by the Presiding Officer before whom 
the application for copy was put up for 
signature and not by his successor, But 
this is not what appears to have been argued 
before the District Judge, and whether 
‘there is any force in this contention of the 
learned Oounsel on its merits or not, it is 
quite clear that the ground taken up before 
the learned District Judge was that the 
Subordinate Judge, Fourth Class, and the 
Registrar, Small Cause Court, as sueh was 
not competent to filea complaint, but that 
he could do so only in his executive capac- 
ity. I may mention at this stage that a 
complaint is necessary under s. 195 (1) (e), 
Criminal Procedure Code, only if the offence 
is committed in connection with proceedings 
pending in a Court and not before an “execu- 
tive officer” and, therefore, if the prassgy 
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contention of the petitioner is correct as.to 
his object inraising the first ground before 


the District Judge, then no complaint 
under s. 195 would be necessary. ` 


It appears that subsequent to the with- 
drawal of the complaint in pursuance of- 
the order of the District Judge, Lala Guru- 


Datt has filed another complaint whether 
in his personal capacity or as an officer in 
charge of the Copying Department does not 


appear from the present record as that com- 


plaint is not before me. . 

-The present petition is by Bawa Faqir 
Singh, praying that the proceedings against 
him, which were started on the report 
of the Police, be quashed. From what I 
have stated above it seems to me that the 
position taken up by the petitioner is curi- 
ous, to say theleast ofit, and this matter I 
will have to consider when deciding whe- 
ther I should exercise my discretionary 
jurisdiction in his favour. : 

It is now contended before me that the 
prosecution under s. 468, Indian Penal Oode, 
could not be institutedagainstthe petitioner 
except on a complaint made under s. 476, 
Oriminal ProcedurejCode, by the Court before’ 
whom the proceedingsin respect of theappli- 
cation were pending. The learned Counsel 
for the petitioner concedes that such Court is 
the Court of the Subordinate Judge, Fourth 
- Olass, and the Registrar, Small Cause Court, 
He, however,about the end ofhis arguments, 
made a half-hearted attempt to urge when 
. it was pointed out by thelearned Counsel 
for the Crown thatasa matter of facta 

complaint had been made by the Sub- 
ordinateJudge, Fourth Class, and the Regis- 
trar, Small Cause Court, and was withdrawn 
on his objection that such officer had no 
jurisdiction, that the complaint should have 
been filed by the Presiding Officerof the 
Gourt. before whom application for copy 


was placed for signature and not by his. 


successor-in-office. No authority was cited 
in support of thiscontention and ss. 195 
and 476, Oriminal Procedure Code, make 


réference to the “Court! and not to 
the.“ Judge” or even the ‘Presiding 
Officer” of the “Court. It is clear 


that: whether the Judgeor the Presid- 
ing Officer is the same or a different 
person, the Court remains the cameand 
it is the Court that is competent to make 
the complaint, There is, therefore, -no 
force in this contention of the learned 
Counsel. ; 

As there has been a gcod dealofcon~ 
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troversy on thé subject between the parties _ 
before me, it would be better ifI gavea 
finding as to the necessity of a complaint 
by the Court and as to the Court which 
en file a complaint in a case like 
this. 

Under O. XX, r. 20, Civil Procedure Code, 
it is the duty of the Court which has decided 
a case to give a copy of the judgment and 


“the decree to the parties on application and 
‘such an application has to be made to that 


Court. The proceedings arising out of an. 
application to obtain a copy, therefore, 
must be deemed to be pending before that 
Court. It is open to the Court to delegate 
its functions to somebody else and the’ 
official to whom such functions are delegat- 
ed really exercises them on behalf of the 
QOourt and acts as its ministerial officer. He 
is custodian of therecords of the Court onits © 
behalf and, therefore, any application made 
to- that official must alse be deemed to have 
been made to the Court. 

In the present case no question arises 
even of such delegation because the ap- 
plication was made to the officer-in-charge 
of the Copying Department who happened 
to be also the Presiding Officer of the | 
Oourt whieh decided the suit, Even ifit be 
held that the application: was made and . 
was put before the official concerned asa 
Registrar of the Small Oause Court who 
ex-officio was in charge of the Oopying 
Department, then the Registrar was acting - 
as a ministerial officer of the Court concern- 
ed, and in that capacity he did not exercise 
any executive functions in the matter 
of granting of the copies but the judicial 
functions of the Oourt concerned under 
O. XX,r. 20, which are subject to the contrel 
of the superior Oourts. I, am, therefore, 
clear that the offence, if any, committed 
by the petitioner was commited in connec- 
tion with proceedings in a Court and con- ` 
sequently a complaint was necessary by 
virtue of ss. 195 and 476, Oriminal Pro- 
cedure Code. I also hold that the only 
Court competent to fileacomplaint was the 
Courtof Subordinate Judge, Fourth Olass, 
or theOourt towhich such Court is suberdi- 
nate, , 4 

In view of what I havestated aboveand- 
the peculiar attitude taken up by the peti- 


„tioner in this case, I donot think I would be 


justified in exercising my discretionary 
jurisdiction by quashing the proceedings 
im this case. Whatever might have been ` 
said about the action taken by the Police: 
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initially, it appears that if proper proceed-- 
ings are not now pending -in the Court 


of the Magistrate, it is dus tothe self” 


contradictory attitude taken up by. the- 
petitioner. It is open to him to raise any 


objection that thera may be as to the juris-" 


diction of the Magistrate before him, aid, 
aslam not at present cognizant of the: 
exact proceedings that are being taken’ 
against the petitioner or of the nature of’ 
the- complaint that now has been made. 
against him, Ido not feel justified in quash- 
ing such proceedings. I dismiss this: 
petition, . 

ALN, A, Petition dismissed, 


LAHORE HIGH COURT. 
- ORIMINAL Raviston No. 739 or 1928. . 
July 10, 1928. a 

Present :—Mr. Justice Addison. 
KHUDA BAKHSH AND ANOTHER—- 
AcOUSED—PHTITIONERS ` 
- VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of -1860), ss. 109, 467— 
Abetment of forgery—Dishonest ‘intention, necessity 
of. Ja - 
uN psrgon. cannot be convicted of abetment of 
forgery where thereis no evidence to prove any 
dishonest or fraudulent intention on his part. 


Petition for revision under s 43) of the. 
Criminal Procedure Code of an order of the 
Sessions Judge, Multan Division, dated the 
7th March, 1928. 

Dr. Nand Lal, for the Petitioners. 

Mr. Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT.—It seems to me that 
this petition must be accepted on two 

. grounds. The first is that it has not been 
established thatthe act was done dishonest- 
.ly or fraudulently as required by s. 464, 
Indian Penal Code. Is. appears that the 
wrong thumb marks were affixed, but as 
the manure was supplied, the payment had 
to be made by the District Board. It is 
clear that the procedure laid down for pay- 
ment was not being followed by any one in 
the offize, and the thumb mark of any one 
present may have been affixed to avoid loss 
of time. Both Haiyat and Alla Dad have 
admitted receiving the money due to them. 
I must, therefore, hold thatthe prosecu- 
tion has failed to prove dishonesty. or 
fraud, oo 3? 
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Secondly, it is doubtful which of the two 
appellants is the person responsible. It 


does not necessarily: follow from the 


evidence that both are guilty, though this 
may be suspected. For this reason, the 
benefit of the doubt should be given to the’ - 
petitioners.. 
_ For the reasons given, I accept the peti-. 
tion and acquit the petitioners, whose 
bail-bonds are herewith cancelled. 

The fines, if paid, will be refunded. 

A.N. A, Petition accepted. 


aana, ded 


‘LAHORE HIGH COURT, .. 
ORIMINAL Revision’ No, 520 oF 1928, 
June 8, 1928. = 
-Present :—Justice Sir Alan Broadway, Kr. 

DALIP SINGH—Acosszep—PatitionER 


versus 
. .  EMPEROR—Razsponpent, 
Criminal Procedure ‘Code (Act V of 1898), ss. 867, 


` _42h—JTudgment of Appellate Court, contents of—Im- 


proper judgment—Interference in revision. 
~ A judgment of an Appellate Court which does not 
set out or discuss the evidence on which the con- 
clusions are based is nota proper judgment and ig” 
liable to beset aside by the High Court in revision, 
` Petition for revision of an- order of the 
Sessions Judge, Ferozepur, dated the 5th 
December, 1927, affirming that of the 
Honorary Magistrate, First Olass, Moga, 
a, Ferozepore, dated the lst October, 

Dr. Nand Lal, for the Petitioner. 

Mr. Des Raj.Sawhny, Public Prosecutor; 
for the Respondent. 3 

JUDGMENT.—Dalip Singh has been 
convicted of an offence under s. 411, Indian 
Penal Code, in eonneetion with a stolen 
camel. His conviction has been upheld by 
the learned Sessions Judge, who has 
however, recorded avery unsatisfactory judg- 
ment. By dealing with Dalip Singh’s case 
re: ae camel he says :— 

is possession of the camel i 

established. ” Dee 

That is scarcely a correct way to deal 
yr a case. 4 . 

hera is n? discussion or satting o 

the evidence on.which he bases his Sia a 
sion. f 
IL, therafore, ascspt this petition and 
sestting aside the judgment of the learned 
Sessions Judge, retura the appeal to the 
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Court of Sessions directing that it be 
re-heard and a proper judgment recorded, 
DalipSingh has been sentenced toone year's 
rigorous imprisonment and asthe convic- 
tion was recorded on the Ist October, 1927, 
I think he should be admitted to bail 


- pending the result of his appeal. I, there- 


A 


fore, direct. he be releaged on bail to the 
satisfaction of the District Magistrate. 
A, N. A. Petition accepted, 


ra 
baanga nakal 
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LAHORE HIGH COURT. 
URIMINAL Oase No, 232.07 1928. 

- April 13, 1928, ` , 
Present:—Sir Shadi Lal, Kr., OhiefJ ustice. 
GHANYA LAL -AND ANOTHER— AOCOUSED 

— PETITIONERS | 
f versus ; 
MUNICIPAL COMMITTEE, 
MONTGOMERY— RESPONDENT, . 
Punjab Municipal Act (III of 1911) as amended 
in 1923, s. 19? (a), (d)—Sale of fruits at place other 
than that fixed by bye-law under old Act—Offence— 
Power of Municipality to frame such by-law under Act 
of 1928. eae Bs 
fter the coming into foree of the 
Pap Minal Act of 1923, sells fruits and 
vegetables at a place other than the particular plac 
fixed for -the purpose by a by-law framed by a 
Municipality under s. 197 (d) of the Punjab Munici- 
pal Act of 1911, cannot be prosecuted for an offence 
under s.197 of the Punjab Municipal Aot of 1993 
inasmuch as s.197 (d) of the earlier Act has been 
repealed and s. 197 of the new Act does not 
authorise a Municipality to frame by-laws prohibit- 
ing the sale of fresh fruits and Vegetables at any 
place other than a specified one. [p. 361, col. 2.] 
Oase reported by the Séssions Judge, 
Montgomery, dated the 23rd January, 1998, 
ORDER OF REFEREN CE.—The 
factsin these casesarenotin dispute, and the 
only point which really arises is the validity of 
‘the by-laws for the breach of which the peti- 
tioners have been convicted. Thisis a legal 
point which iscommon to allthe five revision 
‘applications and can be dealt with in one 
reference. The Punjab Government Noti- 
fication No. 21744, dated: 7th September, 
1920, sanctioned by-laws passed by the 
Montgomery Municipal Committee which 
lay down the place in which fresh fruits 
and vegetables may be auctioned as the site 
of the pakkatank to be known in future 
as Ladha Singh Ohauk. The second by- 
law isto the effect that fresh fruits and 


vegetables shall not be auctioned in any 
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other part of ‘the Municipality, and the 
third by-law lays down the penalty for the 
breach. These by-laws were framed and 
sanctioned under s. 197 (d), Municipal Act, - 
1911, which allowed the Committee to fix 
by by-laws the places in which any speci- 
fied article of food or drink may be sold 
it may be sold or exposed for sale, It is, 
however, admitted that the offences now in 


- question were committed after the passing 


of the new Municipal Act of 1993 by which 
8. 197 was considerably altered. The old 
and sub-s. (a) was 
altered. In the old Act subes, (a) ran: 
“May by by-laws prohibit the manufacture. 
or preparation for sale of any specified 
articles of food or drink in any premises 
not licensed by the Committee.” i 

In the new Act it was: “May by by- 


-~ laws prohibit the manufacture, sale or pre- 


paration for sale of any specified article, 
ete.” 

Now the. learned Counsel for the peti- 
tioners has attacked the validity of these 
by-laws on three grounds: The first ground 
is that they are ultra vires because they 
institute a new form of taxation whithout 


‘the previous sanction of the Lecal Govern- 


ment. Now, here, there is some conflict of 
thought, The Secretary for the Municipal 
Committee- appeared before me and admit- 
ted that acting under the colour: of these 
by-laws the Municipal Oommittee, by a re- 
solution, had appointed a sole contractor 
for the auctioning of fresh fruits and Veger - 
tables and had permitted him to charge 
certain fees for auction, in exchange taking 
from bima lump sum amount which was 
credited to the revenues of the Municipal 
Committese.: This certainly appears to me 
to be a new form of taxation, particularly 
when any competition is stifled and people 
are forced either to pay the fees demanded 
by the auctioneer or not to sell their pro- 
duce at all. Itis equivalent to the com- 
mittee itself levying a tax on anybody 
who wishes ‘to sell his produce by auction, 
But itis not these by-laws which have 
established this new form of taxation. 
They are perfectly innocent and itis the 
resolution of the Committee to which the 
Secretary has alluded which is ultra vires 
and invalid. In the same way the second 
objection can be disposed of. Thig is to 
the effect that under these by-laws the 
Municipal Committee have established a 
monopoly of a public service and that 


or exposed: for sale or the place in which . - 
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such a monopoly is contrary to public 
policy. Here again it is not the by-laws 
which have established any monopoly but 
the resolutions passed by the Municipal 
Oommittee. The third objection, however, 
to the validity ofthe by-laws seems to me 
to be more cogent and this is that they 
are not authorized by s. 197 ofthe new 
Act. It has been argued on behalf of the 
Municipality that s. 197 (d) of the old Act 
has been merged into s. 197 (a) of the new 
Act, and that, therefore, the by-laws can be 
validly continued under s, 197 (a). of the 
new Act. This does not seem to me to 
be atenable proposition. Section 197 (a) 
allows the Committee to prohibit the sale 
of any specified articles of food in any pre- 
mises which is not licensed by the Com- 
mittee. Now, the by-laws which are attacked 
say nothing whatever about any license, 
They merely say that fresh fruits, ete., 
shall not be auctioned in any other part of 
the Municipality except the Ladha Singh 


Chauk. They, therefore, restrict the liberty . 


of action of the subject to afar greater 


extent thanany by-laws which ceuld be 
passed under s, 197 (a). 


It, therefore, remains to be seen whether, 


in spite of this, these by-laws made under ` 


the old Act can be deemed te be continued 
under the new Act. Section 2 (2) of the 
Act of 1923 lays down that all by-laws 
made under the Act repealed shall, so far 
as may be deemed to have been made 
under this Act. In the commentary to Hari 
Chand’s Manual the words “so far as may 
be” are explained as meaning that the by- 
laws in existence must also be consistent 
with the provisions of the new Act. Now 
this condition does not seem to me to be 
fulfilled in these cases. As I have shown 
above, - these by-laws which have been 
made under the old s, 197 (d) are much 
more stringent thanany which could pos- 
sibly be made. under the new s. 197 (a). 
Tt seems to me, therefore, that in view of 
the repeal of s. 197 (d) these by-laws 
must be held to be invalid and any con- 
-viction under them bad. I accordingly 
report these cases to the Hon'ble High 
Court, with the recommendation that the 
convictions be set aside. 
Mr. Madan Chand, for the Petitioners. 

ORDER.—There is no appearance on 
behalf of the Municipal Committee, Mont- 
gomery; but after considering the argu- 
ments before me’ by the learned Counsel 
for the petitioners I iam of opinion 
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that the view taken by the learned Sessions 
Judge is correct. It will be observed that 
cl. (d), 8. -197, Municipal Act, has been 
repealed, and cl. (a) of that section dees 
not authorize the Municipal Qommittee to 
frame a by-law prohibiting the sale by 
auction of fresh fruits and vegetables at 
any place other than the Ladha Singh 
Chauk. 

I accordingly accept the recommendation 
made by the learned Sessions Judge and, 
setting aside the conviction and sentence, 
direct that the fine, if realized, be re- 
funded to the petitioners. 


A. N. A, Reference answered. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION APPLIOATION No. 106 
oF 1928. 

August 23, 1928. 

Present :—Mr. Wild, J. O., and 

Mr. Aston, A. J. O. 
GOBINDRAM JASHANMAL AND OTHERS 
s - —AcousED—APPLIOANTS 

yersus 
EMPEROR—Oprosrre Parry, 

“Penal Code (Act XLV of 1860), s. 109—Criminal 
Procedure Code (Act V of 1898), s. 179—Breach of 
trust by manager of branch of jfirm—Complaint at 
place where Head Office is situated—Jurisdiction— 
“Consequence”, meaning and scope of—Wrongful gain 
or loss, actual occurrence of, whether confers jurisdic- 
tion. i 
H An agent whose duty it is to have certain funds or 
accounts delivered at a certain place commits the 
offence at that place, if he fraudulently misappro- 
priates the funds having omitted to remit them and 
to account for them. To hold that the principal 
must by some means ascertain the place where 
the agent actually made use of his money is un- 
reasonable. [p. 363, cols. 1 & 9.] 

Per Wild, J. C.—The word “consequence” in s. 179 
of the Oriminal Procedure Oode is not restricted to 
meaning a consequence which is a necessary in- 
gredient of an offence under s. 409, Penal Code and 
ought to have its usual meaning. Therefore, the 
fact that wrongful loss consequent on a breach of 
trust was caused at a particular place gives the 
Oourt having jurisdiction over that place jurisdic- 
tion to try the offence of breach of trust. [p. 362, col. 
2 $ 


“Ramratan Chunilal v. Emperor (6) and R. v. 
Oliphant (7), relied upon. : 

In re Rambilas (1), Krishnamachari v. Shaw, 
Wallace & Co. (2), Ganeshi Lal v. Nand Kishore (3), 
Simhachalam v. Rati Kanta Laha (4) and Emperor v, 
Laxman (5), distinguished. , 

Application to revise an -order of the 
(Acting City Magistrate, Karachi, dated the 
29th March, 1928, i 
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Mr. Hassaram, forthe Applicants, 
Mr. B. P. Samiani, for the Opponent. 
Mr. C. M.' Lobo, First Assistant Public 
_ Prosecutor, for the Crown. 
JUDGMENT, cA 
Wild, J. C,—This is an application by 
the applicant, who is being tried in the 
Court of the Oity Magistrate at Karachi 
for an offence of ‘criminal ‘breach of trust 
under s. 409 of the Indian Penal Oode, to 
quash the proceedings on the ground that 
the Oourt of the Oity Magistrate has no 
jurisdiction, 
The complaint which was filed as far 
back as December the 21st, 1926, states 
that theapplicant was employed at Larkana 
under an agreement to work for the Karachi 
firm of which the complainant is the 
managing partner and that he misappro- 
priated the money of the frm while there 
by methods into which it is better not to 
enquire as the proceedings have been de- 
layed uptil now. The applicant unsuccess- 
fully took inthe Court of the City Magis- 
trate the plea that the Court had no 


jurisdiction to try'the case and this is his 
plea now. -o - 


In support of this application a licant’s 
Pleader has relied on t FRR 


In the cass of In re Rambilas (1), the 
argument was that only the iniention to 
cause wrongful gain or wrongful loss is 
essential in the case’ of an offence of 
criminal breach of trust and that it is 
immaterialwhether wrongful gain or wrong- 
ful loss actually occurred. “Ib is, there- 
fore, argued that the consequence of wrong- 
ful gain or loss was not a part of the 
offence. The answer to that would seem 
to be that if there is no wrongtul gain 
or loss, there is no dishonesty and, there- 


{1) 26 Ind. Oas. 136; 38 M. 639; 16 M.L. T. 505: 
(1914) M, W.N. 894; 150r. L. J. 688; 29 M. L J 


(2) 29 Ind. Oas. 331; 39 M. 576; 18 M. L. T. 25; (19 
M. W. N. 418; 29 M, Ti J. 178; 16 Or. L. 9.491 WI9) 
i D ae Oas. 319; 34 A. 487; 10 A. L. J. 45; 13 0r. 


(4) 41 Ind. Cas. 138; 44 O. 912; 210. W ; 

on J. 451; 18 Or. L. J. 762. an 
9 Ind. Cas. 76; 51 B. 101; 28 Bom. L. R. 1992: 

LR, 1927 Boi, 38; 28 Or. L. J. 44, nee 
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fore, there is no offence of criminal breach 
of trust. This view was also taken in the 
case-of Krishnamachari v. Shaw, Wallace 
& Co., (2) in which the Judges did not 
agree with the opinion expressed in In re 
Rambilas (1). They, however, held that as 
wrongful loss occurred where the misap- 
propriation took place, s. 179 of the Coda 
of Oriminal Procedure would not apply as. 
the loss did not ensue primarily at the 
head-quarters- of the firm. In the case of 
Ganeshi Lal v. Nand Kishore (3), it was held _ 
that s. 179 was only intended to mean. 
“such consequences as modify or come 
plete the acts alleged to be an offence”, 
Much the same view was held in Simhacha-. 
lam v. Rati Kanta Lala (4). The case of 
Emperor v. Laxman (5), has no application 
to the facts of the present case. 

Some of the above cases were considered 
in Ramratan Chunilal v. Emperor (6), where 
the facts were very similar to those now 
under consideration. In this case the 
learned Chief Justice of Bombay saw no 
justification for holding that the ordinary 
meaning should not be given to the word 
“consequence * ins, 179 of the Oode of 
Criminal Procedure, and refused to restrict’ 
it to mesning a consequence which is a 
necessary ingredient of the offence, 

The rulings of the Bombay High Court 
are considered as having more autherity 
in this Court than those of the other 
High Oourts, And apart from that the 
opinion expressed by the Chief Justice of 
Bombay seems to be the correct one as 
there is no need to give the word “ con- 
sequence” any other than its usual mean- 


ing. i 

This being the ease -the alleged fact 
that wrongful loss was caused to the com- 
plainant at Karachi which is the head- 
quarters of the firm gives the Court of 
the Oity Magistrate jurisdiction to try the 
case’as the loss was a consequence of the 
offence alleged to have been committed 
by the applicant at Larkana within the 
meaning ofs. 179 of the Oode of Criminal 
Procedure. > f l 

The criminal revision application is, there- 
fore, dismissed. - 

Aston, A. J. C.—The circumstances 
alleged in the complaint and in the ex- 
‘amination of the complainant seem to me 
capable of bearing the construction put 
upon them by the complainant, viz., that 


46` 65 Ind. Cas. 637; 46 B. 641; 24 Bom. L. R., 46; 23 
Or. L. J. 173. Di 
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the accused had to remit moneys and 


render periodical accounts to the Head. 


Office of the firm in Karachi, 
pears to me, therefore, no grounds for 
quashing the proceedings for want of 
jurisdiction. Where an agent who has to 


There ap- 


remit moneys and render periodical ac- 


counts to a Head Office fails to do so or 
renders false accounts not only does 
the loss occur at ths place where the 
the Head Office is situated, but it seems 
to me that the omission or the rendering 


of false accounts is so intimately connected. 


with the coversion or misappropriation as 
to form part of the offence. It amounts 
to a user of the property entrusted in viola- 
tion of the legal contract whieh the agent 
has made touching the discharge of the 


trust, The legal contract is that one of the 


uses to which the property entrusted will 
be put is, that certain moneys and accu- 
rate accounts will periodically be delivered 
at the Head Office. The omission or the 
rendering of false accounts at the Head 
Office infringes the agreement regarding 
the mode in which the property will be 
used-and it seems to me to make no differ- 
ence, that the agent instead of attending 
in person atthe Head Office, with the 
moneys or the accounts can transmit funds 
or accounts to the Head Office through 
the instrumentality of the postman from 
any place in which he may happen to be. 
In R v. Oliphant (7), Lord Alverston, O. J. 
said: “I am unableto draw any distinc- 
tion between sending information by post or 
by telephone and giving the same inform- 
ation by direct means.” There the defend- 
ant being employedin Paris by a London 
firm to manage their Paris branch fraudu- 
lently misappropriated certain sums receiv- 
ed having omitted toenter them in certain 
slips which it was his duty to remit to 
London ia order that the amounts might 
be incorporated in the London eash book, 
Tt was held that he was triable at 
the Oentral Oriminal Oourt, Ridley, J., 
observing that the receipt of the slipsin 
London made the offence- complete in 
London. Acts under the Indian Penal Code 
include omissions, An - agent, therefore, 


whose duty it is to have certain funds or. 


accounts delivered at a certain place, com- 
mits the offence at that place, if he 
fraudulently misappropriates the funds 

(D (1905) 2K. B.67; 74 L.J. K. B. 591; 53 W. R: 
556; 69 J. P. 230; 21 T, L. R, 106; 94 L. ‘T. 824; 21 Ooz. 
0, 0. 192, ane 
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having ommitted to remit them and having 
omitted to account -for them, To hold 


“that acomplainant must ` by some means 


ascertain the place where the agent, who 
is sometimes a person travelling from 
place to place, made some use ‘of the firm's 
money in the colloquial sense, seems to me 
unreasonable. Even if that strictly speak- 
ing were the mere logical or the literal 
interpretation tobe placed on the langu- 
age of the Statute, apices juris non sunt jura 
(10} Rep. 126; Broom’s Legal Maxims 176), 
It is an excellent and profitable law which 
disallows curious and niee exception, tend- 
ing to the overthrow ordelay of justice. The 
law does not allow of a.captious and strain- 
ed intrudment for such a nice pretence of 
certainty confounds true and legal certainty 
(W, Max. page 26). oy ee ' 

For these reasons, which I have mention- 
ed, I am of opinion, that apart from the 
provisions of s. 179, Oriminal Procedure 
Code, s. 181, Oriminal Procedure Code 
would apply, the facts complained: of 
amounting to an offence committed in 
Karachi, . 


P.B. A, 


Application dismissed. . 
A, N. A. i - 


ots 


PATNA HIGH COURT. 
Jury Rererenog No. 6 oF 1928. 
June 13, 1928. - 
Present:—Sir Oourtney Terrell, Kr., Chief 
Justice; and Mr. Justice Adami. 
EMPEHROR—Accvussp—APPELLANT 


versus 
. VIDYASAGAR PANDE AND ornas 


— RESPONDENTS. 

Criminal Procedure Code Says Y of 1898), s. 807— 
Penal Code (Act XLV of 1860), ss. 149, 806—Abetmeént 
of sati—Belief in divine origin of fire, whether good 
defence—Verdict of Jury—Interference 

The verdict of a Jury has ‘more weight than the 
opinion of assessors and should not be set aside 
unless no sensible man could have arrived at their 
verdict, particularly in the case of'a verdict of ac- 
quittal. fp. 367, col 1.] z < 

To a prosecution for abetment of suicide by com- 
mitting sati the mere fact that the accused were 
expecting a miracle and that there wasfno evidence 
to show that any one in particular fired the pyre is not 
a good defence. [p. 367, col. 2.} 2 

Ramdial v. Emperor (3), referred to. 

Sati has long been discarded by all pious Hindus 
and is only a relic of brutal barbarism. ‘[ibid.]. 


x 


| HBL 
Criminal reference made by the Sessions 
Judge, Patna, in his letter, dated the 20th 
. March, 1928. Wi 
The Assistant Government Advocate, in 
support of the reference. 
" Mesara. Pugh, Jayaswal, Manohar Lal, S.N. 
Roy, B. Sahay, B. C. Sinha, P. Jha, Murari 
Prosad, K.N. Lal and H. L, Nandkeolyar, 
against the Reference. 
JUDGMENT. o 
. Courtney Terrell, C. J.—This isthe 
judgment of the Oourt in a reference under 


. 8. 307 of the Code of Criminal Procedure by. 


the Sessions Judge of Patna. There are ten 
persons accused to which the reference 
relates and there were on trial with them 


six others. They were all charged under ` 


ss, 149 and 306 of the Indian Penal Oode 
with being members’ of an unlawful 
assembly whose common object was to 
abet the suicide of Sampati Kuer at Barh, 
and with abetting the woman’s suicide. 
. Bix of the accused were acquitted by the 
Jury and the Sessions Judge sees no 
reason to dissent from their view. As to 
the others the Judge dissents from the 
verdict.of the Jury and refers the case to 
the High Court. , 

The accused .persons“to which the re- 
ference applies consist of two sepa- 
rate groups and I may say that yes- 
terday I took advantage of a visit of 
inspection to the Jail to see these accused 
persons.’ I had them examined by the 
medical superintendent who gave me his 
views upon their ages and my inspection 
of the ‘prisoners confirms the opinion 
which has been arrived at by him. 

The first group is that which comes 
from Berhna a village two miles south of 
Barh. It consists of one Murlidhar Pande, 
a Brahmin, who is the brother of the 
deceased girl. His age is 17 years, Then 
there is one Jadgeo Pande who is also a 
‘Brahmin and- a distant relative - of the 
deceased woman. His age is 20 years. 
Then there is one Raghu Singh who is a 
‘Bhumiar Brahmin whe is no relation to the 
others. Heis a religious enthusiast and is 
-aged 40, There was-also a Brahmin named 


- Gaya Pande whe was acquitted with the- 


concurrence of the Judge. | 

The next group is that which comes from 
a village named Sartha twenty miles 
south-west of Barh, which consists of 
Vidyasagar Pande, a Brahmin who is tke 
“brother of the deceased woman's deceased 
husband, whose age is 16, Lachman Pande 
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whose age is 48, Sahdeo Pande whose age 
is 25,and Hardeo Pande aged 26 (these 
last two, Sahdeo and Hardeo are relatives). 
There is also Kesho Pandey who is a 
Brahmin aged 42. Then there is a woman 
Musammat Lakhia a Kaharin who was ihe 
deceased woman's servant, her age is 35. 

There is also in addition to these two 
groups a Dusadh named Ramautar whose 
age is 36 and his part in this story will be 
related in this judgment. 

There are thus 7 Pande Brahmins, a 
Bhumiar Brahmin, a woman Kahar, and a 
Dusadh and there were also a Brahmin and 
4 Kahras or bearers who were acquitted by 
the Jury with the approval of the Judge. 

The deceased woman Sampati Kuer was- 
the daughter of one KeshuPande of Berhna 
who died 10 or 12 years ago. At the time 
of her death in November last she was 
aged about 20 years, Ten or 12 years ago 
she was married to one Sidheswar Pande 
of Sartha but she continued to live at 
her father’s house. ln August last Sid- 
heswar fell ill. Sampati went to his house 
to nurse him and she nursed him until 
his death onthe 21st November last. It 
would appear that the marriage was never 
consummated. The young widow was a 
pious gentle Hindu girl of high caste, 
She was. parddnashin and was possessed 
of such rudiments of education as that 
condition permits. She had no father, she 
had no efficient male protection. Her only 
male relative who was of age was a man 
named Kuldip, her uncle, who has not 
appeared in these proceedings at all and 
would appear to take no interest in them, . 
and she was left, therefore, with only the 
weak minded—superstitious boy— brother. 
What a victim she presented to those who - 
were to profit by her death. 

The story of the crime we are now 
investigating begins on the early morning 
of November 22nd, when a party of persons 
who arrived late the night before were 
found resting in a shed in the compound 
of the Sub-Divisional Officer's Qourt at 
Barh. This party carried with them 
a khatolt on which rested the body of the 
deceased’ Sidheswar ‘They were .taking it 
to the burning ghat onthe banks of the 
Ganges about 2 miles further to the north. 
At 5 o'clock inthe morning of the 22nd 
a Rajput constable Ramayan Singh found 
the party consisting of about 15 or 16 
persons in all. He identified all the accus- 
ed saye Raghu Singh and the- driver 
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Ramautar, among them. The: corpse was 
lying on the khatoli and sitting by the 
side of the corpse was the widow Sampati. 
The constable was told of the intention that 
the woman should become sati, Knowing 
that this was contrary to law he went to 
the Police Station about a mile away and 
half way on the journey to the ghat, and 
there he told the writer head constable 
Nurul Haq of what he had seen. He and 
the writer head constable and constable 
Mukhlel Singh returned to the shed to 
expostulate with the woman and her 
companions. By that time it was getting 
light. The persons were all there and 
they were all identified and their names 
were taken. The woman was still sitting 
on the khatoli and the three constables 
reasoned with them. They pointed that 
the proposed sati was unlawful but these 
men declined to listen, Then the writer 
head constable fetched the treasury jama- 
dar s.ahabir Tewari who was a Brahmin 
and the constable Lachmi Singh and they 
also further reasoned with the party, but 
the party refused to listen to reason. 
Then the head Daroga, Lalbehari Lal, 
arrived. He joined in the attempts at 
persuasion and the Police threatened to 
detain the body and prosecute the party. 
They said they would detain the body 
until it was putrid, Thereupon the poor, 
brave weak minded lady was convinced of 
the foolishness of the whole proceeding and 
get off the khatoli and the corpse was 
sent off to the ghat carried by the four 
Kahars and accompanied by all the Pandes 
save Sampati’s brother Murlidhar, the 
youthful relation Jagdeo, and, it appears, 
also the man who was acquitted Gaya 
Pande. The funeral party vanished 
` along the bund road towards the ghat, 
The lady was now left alone withher maid, 
her feebel-minded brother Murlidhar and 
the youth Jagdeo and she was willing to 
go to Berhna. The men called an ekka 
and the exka was conducted by the accused 
Ramautar Dusadh whose position in this 
case is peculiar and I shall havefurther 
occasion to refer to it. She thought, we 
have no doubt, that she was going back 
to her dead father’s house and the Police 
thought that they had saved the situation. 
They did mot reckon on the malignant 
ingenuity of the Pandes who had gone off 
with the body. 

In a few minutes back came the misem 
-fkle boy Vidyasagar undoubtedly sent by 
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the elder members of the party. The 
three youths got Sampati and her maid 
into the ekka ostensibly to take her to 
Berhna. The Police followd with a gradu- 
ally increasing crowd andthe crowd was 
shouting the familiar ery of “Sati mata ki 
jai.” Some 900 yards north-east from 
the shed in which the body had rested, 
the Bakhtiarpur road is crossed by a road 
which leads from the bund road south-east ` 
to Berhna and at this point the ekka should 
have turned down towards Berhna. But 
this would have spoiled the Pandes’ plan. 
So leaving the corpse to pursue its un- 
resisting way to the ghat along the bund 
road carried by the docile kahars they 


‘came down by the cross roads further 


north and joined the crowd and re-cap- 
tured their victim. About a mile from 
the shed, the bund road and the Bakhtiar- 
pur road converge at the thana and here 
the crowd had increased until it number- 
ed about 4 or 5 thousand persons and 
all the Pandes were preseat and close to 
the ekka. Again the Police endeavoured 
to reason with them. They consisted now 
of the Inspector, Harnandan Singh, two 
jamadars and 15 constables and they tried 
for half an hour to persuade Samapati to 
return to her home -and the Pandes to 
allow her to return to her home, Samapati 
said she was about to become a true sati, 
that is to say she believed that when she 
reached the funeral pyre miraculous fire 
would appear to destroy her and the body 
of her husband on the pyre. That she 
believed. in or had been told of the physi- 
cal agony she was to endure we not merely 
doubt but we disbelieve. 

However, the Pandes in pursuance of 
their scheme said that they would take 
her to Berhna and they succeeded in de- 
ceiving the Police into the idea that it 
was their intention and Ramayan Singh 
and Mukhlal were told to escort the ekka 
of the Berhna, Sampati, the maid and 
Sampati’s brother Murlidhar were on the 
ekka; Vidyasagar and the other six Pandes 
followed on foot. The driver led the 
ekka, and the party now went south again 
retracing its steps. At about 400 or 560 
yards from the thana it came to where the 
road has afork baek to the north-east to 
Gulabbagh and the ghat, and here the 
Pandes intervened and forced the driver to 
lead it up the fork. The Police wera 
pushed aside, [hey felt that they were. 
helpless against the Pande and the fanati- 
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cal mob’ and the two Police men went 


pack to the thana and informed the In- 
spector. The alarm bell was rung and 


the inspector aad the writer head con-~ 
stable and 16 or 17 constables were ` 


hurriedly mobilised and they went to the 
hat whither the scene now changes.. i 
“The body had arrived before the Pandes 
and the girl who was to be sacrificed. It 
was carried by. the four kahars and ac- 
companied by the Bhumiar Brahmin 
Raghu Singh who was doubtless defer- 
entially obeying his revered masters 
- the Pandes. ‘The corpse arrived an hour 
before the ekka and the Pandes “and 


the Inspector and, the Town jamadar . 


Kedar Nath Pande tried to get Raghu 
Singh to burn ee 
rest of the party arrived. It was clear 
that he was in the plot. because he’ re- 
fused to do anything of the kind. When 
the ekka arrived the widow alighted. She 
bathed in the Ganges ‘and made her 
pathetic toilet with the assistance of the 


maid supervised by Murlidhar and the: 


old Pande Lachman. They held up the 
sereen for her. Lachman took her orna- 
: nts, 9 
Jor nails and the dying of her feet, She 
seated herself on the pyre prepared by the 
three boys and by Lachman. Then Raghu 
and the young Pande Hardeo performed 
the easy and relatively unimportant duty 
of putting the corpse upon the pyre. 
“Now note the situation. If the Pandes 
_ themselves set fire to the pyre they were 
under the observation of the Police and 
. they knew, perfectly well that their necks 
would be in the hangman's noose. More- 
over, if they themselves set fire to the 
‘pyre . there would have been no miracle 


: eaven sent fire. L 
oe pelonged to Sampati alone and not 


to ‘her. religious assistants at the super- | 


l phenomenon. To satisfy the Pandes 
Da thelr dupes, the crowd, fire must 


appear as though by magic., Moreover, 


the poor girl herself expected the fire to 


be miraculous and the Pandes were pre- 


for the emergency. It_is true that 

pare let was performed by Lachia but it 
ervlEe 

Nees Murlidhar under his directions. When 
she took her seat her left hand was con- 
gealed in her draperies. She took the 
corpse on her lap and its head lay on her 
left thigh near that concealed hand, Did 


‘he poor girl know what was to happen, . 
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she only ‘expected the divine fire to 
appear. A moment later flames burst from 
her clothing and the cause of those flames 
is no matter of surmise as we are asked 
to believe. We are not fools. Not for 
one moment atthe ghat had she been left 
alone. She had been closely surround- 
ed. The trick was simpler than any can- 
jurer’s trick at-a country fair and it was the 
Pandes who performed it. At the torture 
of the flames the poor creature leapt from- 
the fire and rushed intothe river. Now the 
Pandes ‘were in a very serious difficulty. 
If the woman were rescued the trick was 
revealed and the hangman’s rope again 


dangled in front of them. They could not. 


start the fire again; they could not repeat 
the trick, .The apparatus was gone and, 
therefore, Sampati must drown. They threw 
her the corpse which slipped out of her 
grasp and went to the Gangés crocodiles, 


but no such merciful fate attended Sampati. 


They shouted to her to drown herself. Some 


~ 


Police put out in a boat and tried to rescue , 


her. ‘They were threatened and told that 
they were not to stop her; she was told to’ 
drown herself. . ; : 

However, with the assistance of the 
Police she was ultimately helped ashore in & 
shocking condition, She went to lie down 
under a tree by a temple 60 paces away and 
then began that which was the first fruits 
for which the Pandes had been waiting—~a 
stream of coins began to flow which they 
greedily picked. up. After some hours & 
doctor came. 


agony ; he was driven away.. 
éndeavoured to take her away -to the Hos- 
pital; they were. driven away. For two 
days and two nights she lay there in agony. 
On the 24th, the Sub-Divisional Officer who 
had been away on tour arrived with his 
armed Police and swept the rabble aside 
and took the poor girl to the J ail, On the 
25th 
are told that on. the banks of the Ganges 
there is a, little shrine to perpetuate her 
memory. ante : k 

What are the defences of these people, 
Firstit is said that we should respect the 
verdict of the Jury because they were learn- 
ed men. Learning connotes neither wisdom 


: He tried to give the poor ' 
suffering woman an injection to relieve her 
The Police ` 


her sufferings came to an end. ` We - 


nor courage and, in our opinion, these Jury ` 


men were deficient in both these qualities, 
the qualities which are necessary to a Jury, 
the qualities which are necessary to citizens 


ship. 
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We now turn to certain matters of law. 
Mr. Pugh rightly quoted from the judgment 
of Mr. Justice Macpherson in Queen v. Sham 
Bagdi (1), which was quoted and follow- 
ed in Emperor v, Surnamoyee Biswas (2) 
andit is true that the verdiet of a Jury 
has more weight than the opinion of asses- 
sors and should not be set aside unless no 
sensible man could have arrived at their 
verdict, particularly in the case of a verdict 
“of acquittal. In the light of this principle 

‘we approach the defences offered. The 
first defence offered is a general defence 
oflaw. Itis said that these people were 
expecting a miracle ; and there is no evi- 


: dence to show that any one in particular’ 


fired the pyre, and with that state of mind 
the pyre having caught fire and the woman 


having been burned they cannot be con- 


‘victed unders. 107. It is difficult to treat 
‘this defence seriously, but the answer is 
‘that they are charged with assisting the 
woman in her acts to meet a voluntary death. 
The method of destruction resolved on by 
the suicide was fire and the method of igni- 
tien of the fire whether miraculous, whether 
self applied or whether applied by others, is 
-totally immaterial. The contention is not 


‘worthy of further consideration and we’ 


‘follow the judgment in the case of Ramdial 
‘y, Emperor (3) which is conclusive on this 
point, i 

On the facts, and the identity of the accu- 
ged Mr. Pugh on behalf of Vidyasagar, 
Lachman and Hardeo, all of the Sartha 
‘party, could offer no defence beyond the 

eneral observations above. Mr. Manohar 

al on behalf of Kesho Pande urged some 


points on the. identification of -these two, 


Sahdeo is an agnate of Hardeo as he him- 
self admits and he comes from Sartha. The 
denial of his presencé is supported by no 
evidence whatsoever. Kesho says he arriv- 
edafter the burningof the body. Mr. 
Manohar Lal did not attempt to deny that 
both were at the ghat; indeed he says 
because they were there they were accused. 
On the question of mere probability they 
come from the same village of Sartha 20 
miles away and there is no satisfactory rea- 
son except this incident to account for 
their presence. The constable Ramayan 
Singh (P. W. No. 5) identified them at the 


e 21 Ind. Oas, 900; 41 O. 621; 14 Or. L. J. 660. e 


(1) 13 B. L. R. App. 19; 20 W. R. Or. 73 
3) 21 Ind, Gás, 682; '36 A. 26; 11 A, L. J, 997; 14 Or, 
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shed as also did Mahabir Tewari (P. W. No, 
14) the head constable of the treasury guard, 
Numerous witnesses identified them at the 
thana. Then followed some weak criticism 
to the effect that no mention is made of 
their names in the station diary on the 22nd. 
But it mentions none of the accused, 

, Then it is said that there were discrepau- 
cies in the evidence of the writer head con- 
stable as to whether he followed the ekka 
from the shed the whole way to the thana. 
It is said that as these two men had been 
sent with the corpse they could have joined 
thejparty with theekka which they undoubt- 
edly „did accompany to the thana., The 


‘answer is that there’ was a huge crowd and 


they had plenty of opportunity to join up by 
the two cross roads and the writer head 
constable undeubtedly accompanied the 
ekka in the final part of its journey to the 
thana. Sub-Inspector Lal Behari Lal (P, 
W. No. 20) identified. all of them and took 
their namesat the ghat. 

_ Then a whole list of observations was 
made to show that the entire story up to 
the incidents at the ghat was invented by 
the Police, That is not worthy of one. moa 
ment's attention. However lacking in judg- 
ment the Police may have been in neglect. 
ing to take steps at an-earlier stage which 
might have stopped this deplorable inci- 
dent, not one word can be said against the 
evidence which they have given which in 
our opinion, was given with conspicuous 
honesty and courage and reflects credit on 


their service, 


By the learned, moving and interesting 
address of Mr. Jayaswal whose knowledge 


. of Hinduism is unrivalled in this Province 


and is acknowledged all over the world we 
were re-assured in our view that sati has 
long been’ discarded by all pious Hindus 
with any pretence to the respect of their 
fellows'and Mr. Nandkeolyar frankly describ- 
ed it as a relic of brutal barbarism, 


... We must now consider what punishment 


should be awarded.to these people, I will first 
deal with the driver Kanana Dusadh. 


His case requires special: attention because 
-hisdefence was gravely hampered. Themain 


object perhaps I can only speculate of those 
who were responsible for financing the 
defence was to provide for the safety of 
these Pandes, This man was a Dusadh, and 
perhaps, of no particular account. He should 
have been separately defended, but the 
provision ‘of a separate defence for him 


i 
te 
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would have involyed serious difficulty for 
the other accused persons, because his do- 
. fence, if properly put, as l.shall indicate by 
the evidence, is that he was under the im- 
: pression that he was called upon to drive the 
.ekka back to Berhna.. The actual owner of 
.the ekka distinctly states in his evidence 
that he, was approached by a party of Hindus 
-including Ramautar Dusadh who said that 
-they wished him to conduct a party to Berhna. 
:For some reason he did not wish to do that 
and so he. was thrust off his vehicle, Ramau- 
tar Dusadh seized his whip and he took the 
.ekka tothe shed and we know that it was 


-the intention of the party at that stage, the ` 


.intention at any. rate of the poor woman, 
-.to go to Berhna. He says himself in his 
‘examination that in the crowd a cons- 
table seized him, asked him if he could 


‘drive up and told him to drive to the- 


cghat, That last part -of his story is not 


(true but such a‘part as is believable is. 


; entirely consistent with the evidence of the 

man who really owned the ekka. In our 
view Ramatur Dusadh believed that he was 
. going to drive the ekka to Berhna and he was 
‘compelled by the. Pandes to drive to the 
-ghat. It-would have been difficultand it 
: was difficult as I pointed out to Mr.” Nand- 
-keolyar to set up that defence in view of the 
tact that his defence was conducted jointly 
‘with these who said that there was no plan 
‘to go to Berhna atall, As Isay he should 
shave béen defended separately. It is right 

that: he should be convicted because he 
_phould have refused, when he learned the 

real nature of the trick, to conduct the ekka 
_further. -The justice of the case will bemet 

by sentencing himto rigorous imprisonment 


‘for one year, The period of imprisonment < 


already undergone by Ramautar will be 
included in this period of one year, 


As tothe woman Lakhia her condition 
mentally is hopeless. She was entirely 
'- dominated by the situation, by her supersti- 
tion, by her ignorance and it is conceivable 
that she believed and’ had been made to 
believe in this lie about the miraculous 
fire. The justice of-her case will be met by 
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tionsin whick they were reared, we intend 
to protect them fora considerable period so 
that at the time when they arrive at an 
age when they can think for themselves 
they may become men and may discard . 
these beliefs of savages. They will be sen- - - 
tenced to rigorous imprisonment for five 
years. As to Jagdeo he is an older youth 
and he should have exercised more intelli- 
gence. We believe, but we are not certain, 
that he was in this plot also, but we con- 
sider that the justice of his case will be met 
by sentencing him to rigorous imprison- 
ment for seven years, ; 


As to the Pandes, Lachman, Hardeo, 
Sahdeo, and Kesho, and the Bhumiar 
Raghu Singh they are sentenced to rigorous 
imprisonment for ten years. 


This is our judgment, firstly that such 
evil doers may be punished, secondly, that ` 
an innocent girl may be avenged so far Pa 
as we can avenge-her and, thirdly, in 
order that those who will not learn by 
reason may be taught by fear. We can 
only punish the body. I do not pretend ”. 
to know if there be any survival after; 
this life is finished, but if so and if 
God be just and merciful in the sense 
that we very, imperfectly - understand 
justice and mercy, then such of these 
men. as survive their earthly punish- 
ment may well goon humble pilgrimage 
to Sampati’s flower decked shrine and with 


‘ashes on their heads cast themselves down- 


and invoke her geritle spirit to ‘intercede 
with the Almighty to save their guilty 
souls from everlasting damnation.~ 
Adami, J.—I agree. fo, Ye, Oe 
AVN aes 2 Accused convicted, ~- 


è 


sentencing her to rigorous imprisonment - 


fer one year. The period of imprisonment 
already undergone by Lakhia will beinclud- 
ed in this period of one year. < k 


. As to the boys Murlidhar and Vidyasagar 
they being of an age when it‘is still possi- 
ple thatin better surroundingsthey may 
po. freed from the grossnegs of the superati- 


v~ . ki ` 
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LAHORE HIGH-COURT, 
Szoonp OivIL APPEAL No. 2873 of 1926. - 
- April19,1928, - 5 
-Present :—Mr. Justice Jai Lal.- ~ 


MANGAL SAIN AND ANOTHER—PLAINTIRF3 


— APPELLANTS : 
Versus , 
Musammat BHA RAI—DEFENDANT— 
| RESPONDENT. 

Custom—Succession—Brahmins of Bhilowal, Tahsil 
Pind Dadan, Khan—Reversioners, whether. exclude | 
daughters. 

Held, that the evidence in the case was insufficient 
to establish the'existence of a custom among the 
Brahmins of Bhilowal, Tahsil Pind Dadan Khan, by 
which the reversioners were entitled to succeed to the 
property ọfa deceased collateral to the exclusion of 


is daughters. 

Second appeal from a decree of the 
Oourt of the ‘District: Judge, Jhelum, dated 
the 31st August, 1926, affirming that of the 
Judge, Fourth Olass, Pind Dadan Khan, 
dated the 2lst April, 1926. 

i Mr. Amar Nath Chopra, for the Appel- 
ants, ; ‘ 

Messrs. M, L. Puri and S. L. Puri, for the 
Respondent, l f 


JUDGMENT.—The appellants , in 
Appeals Nos. 2873 and 2874 of 1926, 
alleging themselves to bé the rever- 
sioners of one Mathra Das, Brahmin of 
Siroba in the District of Jhelum, instituted: 
two suits, one for the” recovery of certain. 
land from Musammat Bharai, the daughter 
of Mathra Das, and another for possession: 
of ahouse anda kotha on the allegation ' 


“that Mathra Dashed made a gift there- 


ofto them four days before his death. 
The District Judge has found that Mathra - 


. Das was governed bythe Hindu Law and ' 
“not by custom, and that, therefore, he was 


entitled to make a gift of his- land to hig - 
daughter, Musammat Bharai. With regard 
to the house and the kotha he has held 
that the. gift ofthe samoin favour of the 
plaintiffs, the appellants before me, has 
not been established as having been made ` 
by the deceased while he was in possession 
of his full senses. He has found on the 
evidence that the deceased was suffering 
from melancholia: for about a month 
before his death and that.he was uncon- 


scious three or four days - before that. He - 


has, therefore, been unable to hold that 
the alleged gift was made by him. This 
conclusion is also supported by him from” 


the consideration of suspicious circum- 
$t J 


stances under which the -deed of gi 
in fayour ofthe appellants was executed, 


.- a4 s. . 
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These, in my . opinion, are all findings of 


` fact and cannot be-attacked in this Court on- 


second appeal. 


-: -The appellants, however, have obtained 


a certificate from the District Judge which 
is.to the effect that “there is a question 


.Tegarding the existence of a custom in- 
-- volved, i.e. that the reversioners among 


Brahmins of Bhilowal, Tahsil - Pind Dadan 
Khan, succeed to. the property of their 
deceased collateral to the exclusion of 


-daughters.” The matter, . however, ` was 


not decided by the District Judge on that 
basis. He held that theparties were gov- 
the Hindu Law and not by 
custom. Even if I assumed that the cer- 


- tificate is sufficient to enable me to ex- 


amine the question whether such a custom, 
as is’ mentioned in the certificate, does 
actually exist governing the family to 


-which Mathra Das belonged, an examina- 


tion of the record shows that there is 
practically no reliable evidence in support 
of the appellants’ assertion. The evidence 
is very meagre. For instance, one of the 
witnesses says that among the parties 
daughters do not succeed to the estate of. 
the father and the other merely says 
that the parties cultivate land. In my 
opinion such evidence was rightly held 
by the District Judge as‘insufficient to 
establish the existence of a custom such 
as is mentioned in the certificate, assum- 
ing that the District Judge considered 
the question of the- existence of the cus- 
tom at all; =: ~~ 

On all the grounds, therefore, I hold. 
that there is no ground for these appeals, 
They are accordingly dismissed with costs, 
"AON. A. Appeal dismissed, 


ad 


CALCUTTA HIGH COURT, 
APPSAL From APPELLATE Drone No, 
1593 or 1926, 

E i July 27, 1928, 
Present:—Sir George Olaus Rankin, 
Kr., Onief Justice, and Mr. Justice 

Mukerji. 
‘BISWESWAR DASS MONDOL 
— PLAINTIFF —APpRLLANT 

| versus 

GURU CHARAN DASS—Dzrenpant— 

ott tng RESPONDENT., 

Principal and agent~Agent to procur loan--Agent 


370 
‘advancing money himself in another's name— Fraud 
—Principal’s right to avoid such. transaction— 
Equities. 


{tig the duty of an agent arranging for a loan, 


to get that loan on the best terms possible. He 
cannot put himself in a position in which his 
interests conflict with -his duty and, without full 
disclosure to -his ‘principal, he cannot validly lend 
his own money to his principal upon terms which 


| “he has. adjusted. 


The principal is entitled to regard such a trans- 
action as a voidable transaction and to have it set 
aside in the usual way and equity will avoid it in 
all cases where the parties can be remitted to their 
ormer position. 

Appeal against a decree of the District 
Judge, Mymensingh, dated the 12th April, 
1926, reversing that of the Subordinate 

‘Judge, First Oourt, Mymensingh, dated the 
19th January, 1¥25, and 26th February, 
1925, respectively. , 

Dr. Naresh Chandra Sen Gupta and Mr. 
Surya Kumar Guha, for the Appellant. 

-Messre, Jahnabi Charan Das Gupta and 
Surendra Lal Mukerji, for the Respond- 


ent. 
: _ JUDGMENT. | 
Rankin, C. J.—In this case, the 


plaintiff one Bisweswar brings hissuit {or 


the enforcement of a simple mortgage 
bond for a sum of Rs. 500 with interest. 
The defendant is one Guru Charan whois 
the nephew ofone Ram Durlav—the plaint- 
iffsfather. The facts found by the learned, 
District Judge are, in substance, these:. 
Guru Charan bought .certainland and, as 
regards that land, Ram Durlav was his 
bargadar. ‘This land appears‘to have been 
let out to tenants and the management of 
the land and the receipt ofthe part of the 
produce which belonged to Guru Charan. 
werecommitted to Ram Durlav who was 
hisuncle. In these circumstances, Guru 
Oharan atthe time’ of the’ mortgage in 
question having got inte litigation, had 
need to raise aloan and commissioned Ram 
Durlavy to arrange a’ loan for him. Ram 
Durlav represented that he had arranged 
the loan from one Satish Kabiraj; but, in 
truth: and in fact, the money that was be- 
ing lent was being lent not by Satish Kabiraj 
at all but by Rant Durlavhimself—the plaint- 
iff Bisweswar being a mere benamdar for 
Ram Durlav and not as;Guru Charan was 
told benamdar for Satish Kabiraj. Now, on 
these facts, the equitable ‘principle is 
reasonably clear that, if A is B’sagent for 
arranging for a loan, itis his duty to get 
that loan on the best terms possible. He 
cannot put himself in aposition in which, his 
jntereste conflict with his duty and, without 
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full disclosure to his principal, he cannot 
validly lend his own money to his principal. 
upon terms’ which he hasadjusted. Such a 
transactionis exactly like the transacticn 
ofan agent for sale buying the property’ 
for himself or like the transaction of a 
stock-broker whoeells hisown'shares instead 
of the shares ofathird person. The effect of 
the breach of this fiduciary relationship which 
agencies is that the 
principal is entitled to regard the transac- 
tion as a voidable transaction and to have it 


“ get aside in the usual way. The consequence 


is} not that thes mortgage in a case of this 
sort is void altogether but it is voidable 
and equity willavoid it in all cases where 
the parties can be remitted to their former 
position. Sty pis 

It is quite clear, therefore, that when 
Guru Charan was sued upon the morigage 
in question in this case, he was entitled to 
take the equitable defence thatthis mortgage 
was voidable and to say “so faras l am 
concerned, hereis your money back with 
interest ata reasonable rate and ihe’ mort- 
gage must be set aside.” The question is 
whether, in these circumstances, the right 
of Guru Charan is not something further, 


“The learned Judge has held that Ram 


Durlav acting as an agent for the manage- 
ment of Guru Charan’s land had received 
and dealt with it and had 
not accounted'to Guru Charan at the time 
of the mortgage. He has. further found: - 
that the reason whythe name of Satish 
Kabiraj was put forward was that it was 
impossible to suppose that at that time 
Guru Charan would execute a mortgage in 
favour of Ram Durlav without finding out 
how much of his.own money Ram Durlav. 
hadin his hand. In these circumstances, 
it seems to me that it is only right thatthe 
amount advanced upon this mortgage with 
interest should , not be ordered to be 
brought into Court by Guru Oharan and 
handed over to Ram Durlav without Ram 
Durlav first accounting for the various . 
sums of money that he kad received on 
behalf of Guru.Charan, In my jucgment, 
the equity in this caseis that the mortgage 
is liable to be set aside and that the mort- 
gagee can only be given a charge upon the 
mortgage subject for the net balance that 
is nowdue to him from Guru Charan, 
account being taken.of.all monies of Guru 
Oharan in Ram Durlay’s hand. 

my opinion, the learned Judge was | 
wrong in dismissing the suit. It will be 
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hecessary to allow this appeal and to. make 


an order declaring that, in the Opinion of 
this Court, the mortgage sued upon should 


besetaside and that an account must be | 


“taken of the sums due from Ram Durlav to 
Guru Charan on all accounts and also that 
that account must include on the other side 
the sum of Rs. 500 which was lent and a 
proper rate of interest thereon—not neces- 
sarily the contractual rate—and that Ram 
Durlav is entitled to a charge upon the 
land comprised in the mortgage for the 
ultimate balance due to him if that sum be 
less than Rs. 500 plus interest. The 
suit will be remitted to the trial Court 
for taking the account and making the 
proper decree, ` 

I think, however, on consideration, on the 
question of costs, that as the whole matter 
has been, on these findings, brought about 
by the conduct of Ram Darlav,it would be 
only right that Guru Oharan should have 
his costs in the trial Court, before the 

District Judge and in this Court. Ram 
Darlav cannot in any 
charge for more than Rs. 500 plus reason- 
able interest, : 

Mukerji, J.—I agree, 


ALN A. Appeal allowed, 


PATNA HIGH COURT, 
First Oxvit, APPRAL No:8 oF 1925, 
f April 26, 1928. 
Present:—Mr: Justice Ross and 
Mr. Justico Kulwant Sahay. 
GILLU MAL AND ANOTAER—PLAINTIFFs— 
—APPELLANTS 


k Versus 
Fem MANOHAR DAS-JAI NARAIN 
AND OTHE&S—DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 63 
—Dismissal of claim for default—Suit under 0. XXI, 
r. 68—Onus of proof. i i. 

In a suit under O. XXT, r. 63, Civil Procedure 
Code, by an ostensible owner of property under a 
duly registeréd deed of transfer, whose claim under 
O. XXI, r. 58 has been dismissed without a trial on 
the merits, the onus of proving that the deed of 
transfer is not a real and genuine one is on the de- 
fence. [p. 872, col. 1.] | 

V.E. A. RB. M. Firmv. Maung Ba Kyin (3), relied 


on. h 
Jamahar Kumari Bibi v. 
Bibi Sairah v. Golab Kuar (2), referred to, 


First appeal against a decision of the Sub- 


GinLt mat. v, FIRM MANOHAR DAS-sat NARAIN] 


‘plaintiffs Nos. 1 and 2. 


event have a 


` instruments without 


Askaran Boid (1) and. 


‘$71 
ordinate Judge, First Court, Patna, dated 
the 21st November, 1924, ` l 

Messrs. Khurshaid Husnain and Shivesh- 
war Dayal, for the Appellants. 

Messrs. H. L, Nandkeolyar and Syed 
Nooruddin, for the Respondents. =? 

: JUDGMENT, - 

Ross, J.—This is an appeal by the 


Plaintiffs in a suit brought under 0, XXI, ` 


r. 63. Puran. Mal-Ghanasam Dass were. a 
firm carrying on business in the city of 
Patna. The business wag managed by 
Premsukh Dass, the father of defendants 
Nos. 3 to 8 and grandfather of defendants 
Nos. 14 to'16, and by- Nathoram, defendant 
No. 2, father of defendants Nes,9 to 13, 
On the 2ist of September, 1918, the firm 
borrowed Rs. 30,000 from Gillu Mal, plaint- 
iff No.1, and Chokh 
The firm failed in 
February, 1921. By various privatesales and 
in other ways, thedefendants Nos. 2to16 had 
paid off Rs. 16,800 out of this debt. On 
the 24th of April, 1923, a sum of Rs, 23.881 
was still due and properties Nos. 2 and 3 
of the mortgage{bond, which are the subject- 
matter of the -present suit, being a house 


`- in Mirchaiganj and a godown in Chamar- 


galia in Patna city, were sold to the 
plaintiffs for Rs. 18.000 and the balance 
of the debt was remitted. It .appears 
that on the 25th of December, 1920, the firm 
had obtained money-on a hundi from the 
defendant No.land a decree was passed 


on the basis of this hundi on the 23rd of | 
and execution was taken.’ 
` outfor satisfaction of the decretal amount of - 


February, 1922, 


Ra. 3,006-2-6 and the property in suit was 
attachedon the 31st of August, 1923. The 
plaintiffs made a claim under O. XXI, r, 58 
which..was rejected without trial as the 
claimants did not appear. Therefore, this 
suit was brought for a declaration of their 


Raj, the father of’ 


~ 


title to the properties in suit and for a- 


permanent injunction against the defend. 


ant No. 1 restraining him from proceeding ' 


against these properties in execution, 
The defence was that the plaintiffs are the 
brothers-in-law of Nathoram, defendant 
No. 2, and that the bond of the 2lst of 


September, 1918, and the deed of sale of - 


the 24th of April, 1923, were both fictitious 
S consideration. The 
learned Subordinate J udge decided in 
favour of the defence ou both their allega- 
tions and dismissed the suit, - . 

The first question that arises is ag to 
the burden of- proof, It was contended 


“on behalf of the: appellants that inasmuch ` 


as the claim, under O.. XXI,r. 58 was 
dismissed without decision on the merits, 


it.was for the defence to show that the. 
deeds in question were fictitious and not.. 


what they.appeared tobe. . The respondent 
relied on the decisions in Jamahar. Kumari 
Bibi v. Askaran Boid (1) and. Bibi Sairah 

~ y. Golab Kuar (2) and contended that the 
plaintifis must show affirmatively that not 
‘only the ostensible but the real title was ia 
them and that the burden was-not discharg- 
ed by merely pointing to the ‘ianoeent 


appearance of the instruments under which . 


they claimed, but they must show that 
they were as good as they looked; and that 
the defendant was not te make out -that 
< tiey were colourable. It is. not clear 
from -either of the reports whether the 
claimsunder O. XXI, r. 58 in these cases 
had been dismissed after trial or not. * In 
the first case it is indeed stated that an 
adverse decision of the Court had been 
given and ‘the second case states that the 
objection was rejected on the- ground that 


the transfer was fabricated” in order to- 
defraud the creditors of the judgment-. 


debtor. These observations would seem to 


indicate that there had been atrial of the. 


claim; and prima facie it does not appear 
reasonable that the plaintiff should 
be in a worse position than hs would 
otherwise” Have. occupied merely because 
he preferred a claim under `O. - 
“58, but, did not : prosecute it 
decision. s 
siou of the Judicial Committee in V. B.-A. 
E, M. Firm v. Maung -Ba Kyin (3) a case 


“Gn which a claim under O. XXI, r. 58 had. 


failed anda suit was brought under O. XXT, 
r. 63. Their Lordships observed:— 
“Now they (that'is, the plaintifs) being 


the ostensible owners of the property under . 


a duly registerad deed and a deed of trans- 
fer, obviously the party claiming to at- 
tach that property for somebody else's 
debt, not their debt, but the debt of the 
original debtor, must show that the sale 
was a. fraudulent one": 

On the authority of this decision it would 
appear that the burden of proof was on 
the defence. 


(1) 30 Ind. Gas. 855; 22 O. L. J. 27. 
_ (2) 53 Ind. Cas. 892; (1919) Pat. 409. 

(3) 105 Ind, Cas. 788; 46 O, L. J. 349; 53.M. LJ, 
$88; 4.0. W. N. 996: A. I R. 1927 P.O. 237; 29 
Bom, L, R, 1481; 32 Q. W, N. 28; 5 R. 853; 27 L, W, 


1 
wis 


XXI, r. 
to a. 
There is, however, a recent deci-. 


GILLU MAL V, FIRM MANHOR-DaS JAF NARAIN. ‘112 I O. 1928 


-The execution of the mortgage has been. 


‘proved by plaintiffs’ witness .No. 1 Abdul 


gani, a mukhtear, and Ashraf Hussain 
his clerk, who were both attesting wit- 
nesses and the former of whom drafted 


“the bond. They both deposed tothe pay- 


ment of Rs. 30,000 in their presence. Ervi- 
dence was also given by Umrao Lal, 
plaintifis’ gomashta, in corroboration of ` 
this evidence. He states that after the 
deed was registered the mortgagors gave . 
him the registration receipt and he gave 
them the money. The learned Subordi- 
nate Judge in dealing with this evidence 


has laid great stress on certain discre- 


pancies about the date of execution and . 
ihe date of. registration; but these are. 
wholly immaterial because there is no: 
doubt about the facts that the deed was 
executed and was registered and the fact: . 
that the witnesses made discrepant state- 
ments on this point in speaking to & trans ` 
action which took~place. six years before . 
seemsto me rather to- lend credibility to 
their statements than otherwise. The learn- 
ed Subordinate Judge has also given’ great 
weight to a-statement made by Abdul: 
Gani that Umrao Lal received the stim: 
of Rs, 30,000 on “behalf of the debtors 
and considers it incredible that the cre- 
ditor’s gomashta should receive the money 
on behalf of the debtors. This, however, 
cannot possibly be what the witness meant, 
There is no suggestion that the money 
was paid to Umrao Lal and Umrao Lal's 
ewn evidence was that it was he who 
made the payment. The meaning attribut- 
ed by-the learned Subordinate Judge to 
the statement of the. witness Abdul Gani 
cannot possibly have been ‘intended by 
the witness; and this interpretation does ` 
not seem to have been placed upon it 
by the parties -themselves because no 
question suggesting such a state of facts 
was put to Umrao Lal. Another point 
which was taken about the payment of 
consideration was that according to the 
witnesses the money was paid by Rs. 15,000 
in Indian currency notes and 1,000 sove- ` 
reigns and it’ was contended that the mar- 


ket value of sovereigns at that time was - - 


more than Rs. 15.. If the witnesses were 
speaking to a fictitious transaction this is 
not a point which was likely to have es- 
caped their notice. The transaction was 
between relations- and it is quite possible 


that they did not regard the strict rate `: 
pf exchange, Ner is- it te my mind aD 
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important. consideration that the money 
was not paid in the presence of the Regis- 
trar. If the transaction had been fictiti- 
ous it is more likely that ‘a show of pay- 
ment before- the: Registrar would’ have 
been made but as the parties were rela- 
. tions, if they were in fact lending and 
borrowing this money, there is no reason 
why the payment should have taken place 
before the Registrar. It isnot suggested 
that the plaintiffs were not. in a. position 
t9 : advance 'Rs., 30,000 or to produce the 
same before the Registrar... -- : 
The mortgage bond does not’ stand alone: 
There. were eight -properties mortgaged. 
-The first of these is Mauza Sartha. . This 
village was sold in execution of a decree 
and purchased by Harnandan Prasad Singh: 
The judgment-debters brought a suit to 
have the sale set aside and the suit was 
compromised. That compromise recited 
the present mortgage and the terms were 
that Harnandan Prasad Singh the auction- 
purchaser should pay Rs. 4,000 to -the 
mortgagees and geta registered deed of 
release and that the suit should be dis-. 
missed on these terms. The compromise 
decree is Ex. 7 and Ex. 2 is the deed of 
release’ executed by the mortgagees in 
favour of Harnandan Prasad Singh. This 
deed -recites the receipt-of Rs. 4,000. This 
_ was not the only transaction with Harnan- 
dan Prasad Singh. He also purchased an- 
other village belonging to. the mortgagors, 
Ohak Sakina. This deed (Ex. 5) which 
was executed on the same day as Ex. 2, 
also recites the mortgage and refers“ to 
the mortgagor's efforts to raise money to 
pay offthe debt. Chak Sakina was sold 
with this object for Rs, 1500. The deed 
- reeites that the considération was receiv- 
èd and was paid through the vendee to 
. the mortgagees. Evidence has been given 
by Govind Prasad witness No., 3 for the 
‘plaintifis who is the clerk of a Vakiland 
‘looks after the cases of Harnandan Prasad 
Singh, in support.of both these transac- 
tions and no reason was shown in cross- 
examination of this witness for disbeliev- 
ing him, Ea 4 ag 
Another property mortgaged was a gola, 
‘property No. 6. This was purchased by 
one Jagarnath Singh by a.deed (Ex. 3) 
executed on the 26thof August, 1921, in 
. consideration of Rs. 3,000. This deed also 
recites the mortgage and says that Re. 1,000 
was paid to the vendors and Rs. 2,000 
wasto be paid to the mortgagees, Exhibit 4 
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is the deed of release exeeuted by the 
attorney of the ‘mortgagees “in favour 
of Jagarnath: Singh on the 12th of ‘April, 
1923, acknowledging thereceipt of Rs. 2,000; 
This transaction was deposed to by Jagar- 
nath Singh himself. A. doubt has been 
thrown: upon it because of the delay in 
making 'the payment to the mortgagees 
and because of his readiness to pay 
Rs. 1,000.for a property which was in 
mortgage on. the mere assurance of the 
vendor: that. a release. would. be given; 
but there can be no doubt about the sale 
and there is-no reason why Jagarnath 
Singh. should. lend himself. to. any fraud, 
in connection with the sale. I see no, 
reason: why he should -have accepted a. 
deed. of sale .containing false recitals, . 

, The respondents laid stress on the fact 
that the plaintiffs’ account-books were 
not produced and that neither the plaintiffs. 
nor the defendants, Nos. 2-ta 16 nor. 
Harnandan Prasad Singh had come to 
the ‘witness-box. The explanation of the: 
non-production of the account books given 
by ‘Umrao -Lal was that the money - was 
paid by Gillu: Mal out. of his separate 


-funds.and as this was apart from the. 


business, it was not shown in the accounts.: 
The absence of the plaintiff No. 1° was. 
explained on the ground of his illness. 
The explanation may not be very con- 
vincing ; but, on’ the other hand, this is; 
not a case of any great importance be- 
cause the amount of the decree is only 
Rs. 3,0:0 and the plaintiffs də business 
in Oawnpur. These considerations do not, 
in my judgment, outweigh. the actual 
evidence that has been given. As to the 
absence of Harnandan Prasad Singh, he, 
is not interested in the matter and there 
is no reason why he should have come 
to depose. ` i r 
` Another. point of importance is -whether 
it has been shown that in 1918 the firm. 
was in debt or was so embarrassed as to 
be likely to enter into.a fictitious mort- 
gage in order to protect their property. 
The evidence of Umrao Lal is that this 
money was borrowed forthe business and 
that the family was in a flourishing con-. 
dition at that time. Witness No. 3 for 
the defence states that the firm was in 
debt even in 1918, but he admits that 
he cannot recollect the name of any one 
who lent to the firm and was not paid in 
1918, 1919 or 1920. Witness No. 6 for the 
defence also says thatin 1918 the firm wag 


` to raise some grounds for suspicion they- 
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"heavily - involved, but he admits that he 
cannot say who the creditors in 1918 and 
1919 were. 

In this state of the evidence it-seems to 


“me thatit must be taken to be proved 


that the mortgage of 1918 was a genuine 
mortgage for consideration. ` 

I now turn to the sale of 1923, It is 
true/that-the property had been under 
attachment shortly before the sale and that 
the @xecution-case’ was dismissed only on 
the 19th of April, 1923. Evidence «was 
given. on behalf of the defence to show 
that the defendants Nos. 2 to 16 were in 
possession of the house until 5° or 6 months 
before the witnesses deposed and that the 
rent for the godown was paid by its leesee 
to the nominee of these defendants, : At 
all events it was admitted’ by the defence 
witnesses’-that the defendants were no 
longer-in possession of the house and 


evidence was given on behalf of the plaint- 


ifs by one Ram Chandra that he was 


-now its tenant and a tenant under the 


plaintiffs. It was admitted by the de- 
fendants’ witness No. 1 who deposed to 
the payment of rent of the godown that 
he had received notice-from the plaintiffs 
in July, 1924,- demanding that the rent 
should be paidto them. The parties being 
relations, the plaintiffs’ delay in taking 
advantage of the purchase does not neces- 


sarily show that it was not a real trans-' 


action. 
. The cozelusion, 


therefore, at which 1 
have arrived 


is that there was a real 


mortgage transaction and that as regards 


the sale, while the defence has been able 


have given no evidence toestablish that 
it wasa fraudulent transaction. In my 


` opinion, therefore, the appeal should be 


decreed ‘with costs and the suit decreed 
with costs, 


Kulwant Sahay, J.—Il agree. It was 


_ contended that-when a suit is instituted 


under O. XXI, r. 63, Civil Procédure 
Code, by a party against whom an order 
is made in a claim case, ‘it is for him 
to establish the right which he claims to 
the properiy in suit. and, 
every case the onus is upon him to prove 
the real nature of the conveyance under 
which he claims irrespective of the fact 
whether the claim was dismissed after 
investigation or without investigation on 
the merits. In my opinion; this is not 
a correct view of the law. Order XXI, 
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“he would “have been 


therefore, in- 
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r. 63 merely empowers the party against 
whom’ an order is made to institute a 
suit to establish his right. It does not 
deal with. the question. as regards- the 
burden of proof and this questiou has 
to be decided according to the law .of 
evidence. _When there has been an ine. 
vestigation of the claim and it bas been 
dismissed on the merits, ii may be con- 
tended that the onus is on the party who 
seeks to establish bis right, inasmuch aa 
his claim has been dismissed on the metits;- 
but the recent decision of the Privy 
Oouncil in V.E: A..R. M. Firm v, Maung 
Ba Kyin (3) seems to takea different view, 
When, however, a claim is dismissed for- 
default without investigation on the merits, 
1 fail to see why the plaintiff should 
be ing worse position than that in which 
if no claim case’ 
had been broughtat all. He was under no 
obligation to bring a claim case, he might 
haveignored the attachment and resisted the 
purchaser in execution of the decree frem 
taking possession and driven him to bring 
a suit to establish his title under his purchase- 
and in that case the onus would clearly 
be upon the purchaser to prove the 
benami nature of the conveyance. I think 
the position is the same when a suit is 
instituted by a party whose claim is dis- 
missed for default without trial on merits. 
There are cases in the bcoks which lay 
down that even in the case of dismissal 


. of a claim for default, the suit contem- 


plated by O. XXI, r. 63 has to be brought 
within one year of the order, but this 
is based on the provisions of Art. 11 of 
the Schedule to the Limitation Act where 
special provision is made for such suits. 
This, however, in no way affects the rules 
of evidence and of burden of proof and 
I am of opinion that the onus in the 


' present case was uponthe defendant No. 


1 to prove that the apparent state of 
things was not the real state and that 
the conveyance Of the 24th of April, 1923, 
was fictitious and without consideration. 
I agree that he has failed to discharge 
the onus, and that the suit should be. 
decreed with costs. 

A. N, A. 
Appeal allowed, 
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LAHORE HIGH COURT. 

Second Civiu Appzan No, 213 of 1928, -~ 
June 8, 1928, z l 

Present :—Mr, Justice Coldstream. ; 
BHAGWAN DABS-—PLAINTIFE— APPÉLLANT 
; VETSUS a . 
FAZAL KHAN AND OTHERS—DERFENDANTS 

— RESPONDENTS, 

Partnership—Cessation of business—Inference of 
dissolution of partnership—Finding of fact—Second 
i MAA Procedure Code (Act V of 1908), 
5 É 

An intention to dissolve a partnership may be 
inferred from circumstances showing thata partner 
has in fact abandoned his interests in the concern. 
` Amir Chand v. Jawahir Mal (2), followed. 

The question whether a partnership had been dis- 
solved or not is a question of fact and cannot be 
agitated in second appeal. KA 

Second appeal from a decree of the 
District Judge, Attock- at Oampbellpur, 
dated the 30th September, 1927, affirming 
that of the Subordinate Judge, Fourth 
Tee Campbellpur,. dated the 14th June, 
1926. 


Mr. Shamair Chand, for the Appellant, 
. Mr. Nanak Chand, for the Respond- 
ents. 


JU DGMENT.—On the 16th May, 1921, 
the plaintiff in the suitfrom which this 
appeal arises entered into a partnership 
with the defendants to do business in the 
purchase and sale of straw, ete, On the 
2ad May, 1925, the plaintiff sued the de- 
‘fendants for dissolution of partnership and 
rendition of accounts. The plea taken by 
the defendants was that the partnership 
business was dissolved in the endof 1921 


when an account was taken according to. 


which Rs, 700 was found due to the defend- 
ants from the plaintiff. 


The trial Court found it not proved that 
aceounts had been settled as alleged but 
held that the partnership had been dissolv- 
ed in 1921, and that the suit was, there- 
fore, barred by limitation under the pro- 
visions of Art. 106 of the Indian Limitation 
Act. This decision was confirmed on 
appeal by the District Judge of Attock and 
the plaintiff has cometo this Courtin second 
appeal, 


Mr. Shamair Chand’sargument is that 
the finding of both the lower Courts on 
the point oflimitation is erroneous, inas- 
much as they have proceeded on the 
assumption that 
the business of a partnership is proof of 
the dissolution of that partnership. He 
contends that the defendants’ assertion that 
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the mere: cessation of.. 
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accounts were taken when the partnership 
was dissolved having been found untrue, 
the lower Courts should have held that the 
partnership continued. In dismissing the 
appeal the learned District Judge recorded 
no finding upon the question whether the 
accounts had been settled. Mr. Shamair 
Chand has referred meto Mani Singh v. 
Dial Singh (1). In reply Mr. Nanak Chand 
has raised the objection that the lower 
Court's finding that the partnership was 
dissolved more than three years before the 
institution of the suit is one of fact alone 
and that the question of limitation cannot, 
therefore, be re-agitatedon second appeal, 
In my opinion this contention has force 
and must prevail. As pointed out in Amir 
Chand v. Jawahir Mal (2) an intention to 
dissolve a partnership may be inferred 
from circumstances showing that a partner 
has in fact abandoned his interests in the 
concern. Admittedly the partnership ceas- 
ed to function before the end of April, 
1922. As in the case of Amir Chand v. 
Jawahir Mal (2) so here it is established 
that the partnership business came to an 
end more than three years before the in- 
stitution of the suitand the lower Appel- 
late Court was entitled upon the material 
before it to conclude that the partnership 
was dissolved. That finding ie one of fact, 
“and must be regarded as final. No other 
ground forinterference with the decision 
of the lower Court has been suggested by 
Mr. Shamair Chand and the appeal is 
accordingly dismissed. 
R. L 


A., N.A, 
| (1) 42 Ind. Cas. 459; 162 P. W. R, 1917. 
0) 32 Ind. Cas. 853; 49 P. W. R. 1916. 


ò 


Appeal dismissed, 





PRIVY COUNCIL, 
APPRAL FROM THE ÅPPELLATH 
DIVISION OF THE SUPREME Court 
OF ONTARIO. 

June 12, 1928. 
Present:—Viscount Sumner, Lord 
Shaw and Lord Atkin, 

W, 0. MAcDONALD AND ANOTHESR—- 
APPELLANTS 
Versus 
FRED LATIMER AND OTAERB— 

< RESPONDENTS. : 

Practice—Appellate Court—Finding of fact~—Cone 

ict! of oral evidence—Credibility of witnesses— 
Opinion of trial Judge, when notto be displaced by 


+ their credibility, 


i 


M6 
' Court of Appeal—Evidence—Corroboration of accom- 
plice’s evidence. ` - 3 a 
-.. Where an appeal on fact lies it is undoubtedly 
“within the competence of an Appellate Court to 
reverse a finding of ‘fact; but it is equally well 
established that such a course is only to be adopted 
upon very cogent proof of mistake by the trial 
Judge where the case depends upon the credibility 
of witnesses whom he has seen and believed. [p. 378, 
col. 2]. > . < | 
in 7 case where there isa direct conflict of oral 
‘evidence, the Court of Appeal will not, without 
sufficient reason, interfere with the findings of the 
trial Judge on a question of fact, where the learned 


trial Judge had all the witnesses before him and 


had See ngg a ee the question of 
1014. 

By every Code of evidence the testimony of a pro- 
fessed accomplice requires to “be carcfully scrutinised 
with anxious search for _ possible 
[ibid] ` . 
Consolidated appeals from the Appel- 


. late Division of the Supreme. Court, 
Ontario.. < A 

SM ~- JUDGMENT. 

~ Lord Atkin.—This litigation arises 


froma series of transactions: which their 
Lordships think are rightly stigmatised as 
frauds perpetrated by one Deacon upon 
farmers who were growers of tobacco in 
Essex County in Ontarioin the year 1919: 
- Deacon was atthe time the factory manager 
ofa limited Company, the Foster Tobacco 
Company, Limited, which carried on business 
as tobacco manufacturers in Leamington. 
The.Foster Company was in 1919 doing little 
if any business, In June, 1919, Deacon 
was appointed by the Dominion Company 


of Montreal their tobacco buyer for tbe. 


County of Essex or elsewhere in Ontario 
for one year on a commission of half cent, 
per pound. Deacon was not. to actas to- 
bacco buyer for any other .person except 
the. Foster Company, Limited, without the 
Dominion Company's written consent. 
was alleged by the Foster. Company that 
Deacon, being sent to Montréal to obtain 
this contract for the Company, wrongfully 
obtained it for himself, Apparently this 
dispute was disposed of by Deacon“agreeing 
_toshare with the Oompany or with Mr. 
Brown, the President of the Company, the 
commission earned under the contract. 
“The Dominion Tobacoo Company. was 
' a firm the partners in which were-the 


Messrs. Goldstein.’ Deacon’s authority to 


buy for the Dominion Company was ad- 
| vertiséd, but he received - from -the 
Company instructions not to buy more 
than 300,000 to 360,000 lbs. Burley tobacco 
and 75,00U. lbs. Virginia tobaceo. This 


limitation -was not madé public. The 


TM, O; MACDONALD ALT 9, FRED LATIMER, . 


corroboration: - 


Tt” 


1121, ©. 1928 - 
buying season began -in “October, 
© Deacon; in fact, bought about 150,0CO Tbs. - 
of Virginia tobacoo and about 1,160,000 lts. 
of Burley tobacoo. Of the Burley tobacoo he 
bought about 800,000 lbs. in the name of 
the - Dominion .Company, and _ about 
300,000 lbs. in the name of the Foster - 
Compan;, Limited,. telling the sellers:in : 
the latter case that - though he was using 
Foster Company's forms he was in fact 
buying fcr the’ Dominion- Company. All 
the Virginia-tobacoo he appears to have 
bought in the name. of the Dominion 
Company. The Dominion Oompapny were 
handed contracts: for ‘the 75,000 lbs. 
of Virginia tobacoo and. -300,U00. Ibs; 
of Burley. They took delivery -and thore 
quantities disappear from the ~ dispute, 
The question arises as to the balancer, 
Eventually Deacon, about January, 1920, 
told the farmers. that as to the balance of 
Burley.he had been. buying, not for the 
Dominion Company, but on the instruetions 
of one George - Jasperson, : who - had. 
authorised’ him to buy the tobacco for. 
account of the Mocdenald Tobacco Com- 
pany Limited. The Macdonald Company ' 
is a wealthy corporation who are 
manufacturers of tobacco. They. had been | 
buyers of tobacoo on a small seale in’ 
Essex County in 1918, and in 1919 had 
‘bought largely up to 4,000,000-1bs. through ' 
Jasperson,a large buyer in the District, 
Jasperson had employed.a siaff of about 
16 buyers to buy for the Macdonald Com- 
pany, the purchases being made in the 
name of the Macdonald Company -and-on 
the Macdonald Company's forms; Both the - 
Macdenald Company and Jasperson ` re- 
pudiated any responsibility forthe pur- 
chases. ‘Jasperson denies that he ever 
authorised Deacon to make any purchases 
for him, though he acknowledges that he 
took over thé balance of Virginia tobacco 
which he says Deacon offered him. The 
Maedonald. Company say, they gave no 
authority to Jasperson, express or implied, 
to buy any tobacco for them except that 
which was bought on their forms, of which 
they have taken delivery. The Dominion 
Company in December, 1923, made an 
authorised assignment under the Bank- 
ruptcy Act to trustees.. The present ap- 
peal to the Board !is a consolidated appeal 
in two actions. Bt ete 
. The action Latimer. and others v. The 
Foster Company, Limited, George Jasper- 
son and W. C, Macdonald, ‘Registered, 
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was an action brought by the farmers from 
whom Deacon bought on Foster Oompany’s 
forms. The plaintiffs claim damages for 
non-acceptance of- the tobacco against the 


Macdonald Company, alternatively against A 
against - 


Jasperson and alternatively 
the Foster Company. In the further alter- 
native. they claim damages for fraud’ 
against Jasperson and the Macdonald’ 
Company. The action, Plumb and others v. 
Macdonald Company and George Jasperson, 
is an action in which those of the plaintiffs 
who are farmers are those 
Deacon bought on the Dominion Company’ 5 
forms. These plaintifis claim damages for 
non-acceptance against the 


person.. The plaintiffs, the’ authorised 
trustees of the property of the Dominion 
Company and their assignors, Messrs. 
Goldstein, claim an indemnity from the 


Macdonald Oompany‘and alternatively from 


Jasperson against all liability incurred by 


them-under the contracts takén in the 


name of the Dominion Company. 

The actions were ‘tried before Meredith, 
O.J., of O. P., in December, 1924. He 
disbelieved --Deacon’s story that he had 
been authorised- by Jasperson to enter 
into the contracts in question, and 
dismissed both actions with costs. 
appealthe Appellate Division found that 
Deacon's story -was true. The result, in 
their opinion, was that in the action on the 
Dominion contracts, Plumb v. Macdonald 


Company, the plaintiffs failed against the 


Macdonald Company on the ground that 
Jasperson must be taken to have acted 
without authority ininstructing Deacon to 
buy in the name ofithe Dominion Company; 
they, therefore, dismissed the appeal against 
the. Macdonald . Company, but allowed it 
against Jasperson, giving judgment against 
him for the farmer. plaintifs for damages 
for non-acceptance. On the other hand, in 
the action on the Foster contracts, Latimer 
and others v. The Macdonald Company, they 
found no lack of authority in Jasperson to 


authorise Deacon to buy in the name of 


the Foster Oompany. They, therefore, 
gave judgment for -the plaintiffs against 
the Macdonald Company. for damages for 
non-acceptance and dismissed `the appeal 
against Jasperson, 


In the action on the Dominion: Gontracts . 
the Appellate. Division felt’ themselves | 


‘able to give further relief, founding them- 
selves-on the decision of the Courts of 


W. O, MACDONALD Vi FRED LATIMER. - 


from whom 


Macdonald’ 
Company and alternatively against Jas- 


On 
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Oatario, änd this Board in the case of 


` Peterson v. The Dominion Company, Jasper- 
- gon and the Macdonald Company. That was 


an action brought by one of the farmers who 
had sold on a Dominicn contract: The 
action was framed against all the defend: 
ants in the alternative on the “contract for 
damages for non: “acceptaticé, ` “and, 
Dominion Oompany on a so-called third 
party claim though against a ‘co-defendant 
claimed damages from Jasperson by way of 
indemnity ‘against all liabilities on the 
contract. The trial Judge had accepted 
Deacon's story; he gave. judgment for the 
plaintiff agdinst the Dominion ‘Company 
and for -Jasperson ` and ‘the Macdonald 
Company on the contract; but he. gave 
judgment for the ‘Dominion Company 
against Jasperson on the third party notice 
én the ground that Jasperson had tortiously 
procured Deacon to commit a‘ breach of his 
contract with the Dominion Oompany. 
This judgment was upheld’ by the Appèl- 
late Division, and Jasperson alone appeal- 
ed from the judgment against him to this 
Board, who’ advised the dismissal of the 
appeal. In the present case the Appellate’ 
Division, relying upon the former decision 
as creatin g an estoppel by record as‘ bétween 
the Dominion Oompany and. Jasperson’ 
made a declaration that the trustees of the 
Dominion Company were’ éntitled to ‘an’ 
indemnity from Jasperson ` against, “all 
liability on the contracts mentioned in the’ 
pleadings taken in the name of thé 
Dominion Company, being all the contracts’ 
other than those of which the Dominion ' 
Company themselves took delivery. ` 

If their Lordships took the view of the 
facts adopted by the Appellate Division 
they would yet find themselves unable: to. 
give this relief to the trustees of the, 
Dominion Company. . The liability of: 
Jasperson under this head of claim is in, 
tort, and depends upon the. Dominion | 
Company establishing’ that they had 
suffered damage in fact. ‘No liability in’ 
the present action.was sought to be estab- 
lished by the plaintiffs against the .Domi- 
nion Company, who, by their. trustees, were 
co-plaintifis of the sellers -and were not 
defendants. The judgment-ofthe Appel-’ 
late Division gives judgment for the 
farmers on the contracts against Jasperson 
as being the- actual principal, andy their 
Lordships cannot’ accept the. view that 
when the actual principal i is made’ directly‘ 
liable on the contract he can also be 
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held’ liable to indemnify an ostensible 
principal as though the. latter were in 
fact the party by whom the. contract had 
to be fulfilled. Counsel for the Dominion 
Company perceiving the difficulty sup- 
ported. the decision as a proper result 
if Jasperson escaped liability to the farmer 
plaintifis. on the facts, relying on the 
doctrine of res judicata as between them- 
selves and. Jasperson. In their Lordships* 
- opinion, however, the-failure in the present. 
action to establish any liability of the 
Dominion Company to the plaintiffs is 
sufficient to dispose of the claim in tort. | 

Similarly in any view of the facts their 


Lordships are unable to find any evidence-- 


upon which the Macdonald Oompany could 
be made liable upon the ccntracts in 
question. It was rightly held by the 
Appellate Division that the Macdonald Com- 
pany were not liable upon the contracts 
made in the name ofthe Dominion Oom- 
pany on the ground that. Jasperson had 
no authority to bind them by making 
contracts in the name of a Company in 
breach of that Oompany’s ~ contract with 
its agent Deacon. It seems to have been 
overlooked that for Deacon to make con- 
tracts in the name of the Foster Oompany, 
though notin fact for that Oompany, was 
equally a breach of his sontract with the 
Dominion Company, and that Jasperson 
equally had no authority to employ him 
for that purpose. Iniactthewhole circum- 
stances of Jasperson’s actions, as stated 
by Deacon, appear to be fraudulent 
and quite outside the scope of any 
authority. given ‘by the Macdonald Oom- 
pany. Express authority is negatived by 
two concurrent findings with which their 
Lordships agree. Their Lordships would, 
therefore, in any case, have to advise that 
the appeal of the Macdonald Company be al- 
lowed with costs. 

Their Lordships, however, are of opinion 
that there: is not sufficient reason forin- 
terfering with the findings of the trial 
Judge on the question of fact. There was 
a direct conflict of evidence between 
= Deacon and Jasperson on the issue as to 

Deacen’s authority to buy for Jasperson 
. and Jasperson's denial was supported by 
affirmative evidence of statements made 
by Deacon at material times which, if 
believed, appear to be inconsistent with 
the truth of Deacon's. evidence. Such 
evidence was given by the witnesses Cope- 
jand and Goodeve, On the other hand, 
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evidence was given of circumstances such 


as visits to-Jasperson’s house, and a state- 
ment by Jaspersonas to Deacon's possible | 


profits out ofthe transaction which tend 


to support Deacon'sstory. The trial Judge. 


hes accepted Jasperson and his witnesses - 


as truthful witnesses. Moreover, the trial 
Judge has very reasonably taken into 
account the fact that Deacon, upon whose 
evidence the plaintiffs must base their 


case, was, on his own admission, a party to’ 
a series of transactions in which he was, 
. deceiving the farmers and betraying the 
_eonfidence of his employers, the Dominion 
Company. By every Oode of evidence the: 


testimony of, a professed accomplice 
requires to be carefully scrutinised with 
anxious search for possible corroboration. 
There is no documentary -evidence that 
clearly affirms the one view or contradicta 


the other, indeed, the documents so far as. - 


they were exaniined at the trial throw little 


light on the matter. It might appear, 


improbable that Deacon should enter 
into these transactions unless he could 
rely on some financial supporter; on the 
other hand, it wouldappear improbable 


that Jasperson- would, as Deacon averred, ` 


have sent him into the market to buy in 
competition with his’ own organised body 
of buyers. There is nosufficient balancs 
of improbability. to displace 
Judge's finding asto the truth of the oral 
evidence. The case resolves itself intoa 


‘simple example: of a charge of commercial 


misconduct based almost entirely on the 
evidence of a professed accomplice which 
the trial Judge, after’ hearing the accused 
and his witnesses, has found to be dis- 
proved. It must require’ very cogent proof 
of mistake by the trial Judge to displace 
his findings in such a case as that. Noone 
doubts that where an appeal on fact lies 
it is within the jurisdiction of an Appellate 
Court to reverse a finding of fact; but itis 


well-established that such a course is only 


to be adopted upon very clear proof of error 


where the cass depends upon the credibility ` 


of witnesses whom the. trial Judge has seen 
and believed. | 

It is unfortunate no doubt thatin the 
former trial another tribunal came to a 
different conclusion on the question of 
fact, That conclusion was accepted on ap- 


-peal, and their Lordships note that Hodgins,- 


J. A., in that case thought that the Appel- 
late Court couldnot but accept that view 
“as the testimony of these parties is entirely 


the trial 
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opposed the one to the other, and no ` 
appraisement of its value can properly be ` 


made except under the conditions. and with 
. the advantages possessed by a trial Judgé.” 
Their Lordships agree with thisand are of 
opinion: that the same principle. applied 
to the findings in thiscase should have led 
to the dismissal of the appeal. An appel- 
late tribunal in such circumstances has not 
to decide which of twoconflicting deci- 
sions is right, buthas toapply well-establish- 
ed principles to the particular case’ im- 


mediately under appeal. In the present. 


case the witnesses were examined and 
cross-examined afresh, and further and 
different evidence was given on both sides 
by different witnesses. 

Their Lordships do not find it necessary 
to review in detail the various circumstances 
which tend to ‘support or displace the case 
forthe plaintiffs. After careful considera- 
tion of all thefacts they are unable to find 
any sufficient ground for interfering with 
the findings of the trial Judge. They 
will, therefore, humbly advise His Majesty 
that the appeal of both appellants be al- 
lowed with costs against the respective 
plaintifis here and below, and the judgments 
of Meredith, O. J., be restored. 

K. J. R. Appeals allowed. 


LAHORE HIGH COURT. 
MiscaLuannous Firsr OIvIL Appeat No. 216 
. oF 1928. 
May 21, 1928. 

Present :—Mr. Justice Dalip Singh. 
AMIN LAL—PuatntirF—APPELLANT 
versus 
SHIB DAYAL AND OTAERS—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r.9 

—Dismissal in default for Pleader’s absence—Uxplana- 
tien for absence, necessity of—Pleader's negligence 
—Restoration. 
-, Where a Pleader has been engaged in a case, if the 
case is dismissed indefault on account of the 
Pleader’s absence, and the plaintiff seeks to have 
the dismissal set aside, he must. show why the 
Pleader was not: present. 3 

When a party has a recognised agent or a Pleader 
for the purpose of appearance, the mere fact that 
the person chosen by him was negligent is not a 
ground for restoring a suit, thoughit may be a 
ground for a suit for damages against the agent or 
Pleader. 


Miscellaneous first appeal. from an .order: 


of the District Judge, Delhi, dated the 
31st October, 1927, 
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Mr. Qabul- Chand, for the Appellant, ”. 


Mr. Bishen Narain, for the Respond- 


ents. ` 
. JUDGMENT.—The facts of this case 
are that the plaintiff sued the defendants 


‘on a bahi account which he alleged was 


thumb-marked by the defendant Shib 
Dial. The defendant denied the thumb- 
mark and the suit was dismissed.in de- 


fault owing to the plaintiff's absence, 


The application for restoration was also 


dismissed in default, but later the Court: 


restored the application on payment of 
Rs. 15 and then restored ‘the suit. The 
plaintiff put in an application asking for 
interrogatories to be sent to Phillour, 
Interrogatories were not. sent and the 
Court refused to accept the report of 
the Phillour expert as evidence because 
the expert had not been examined as a 
witness. The Court refused to examine 
the expert as a witness because the date 
was the date for arguments and not for 
evidence, ; j 

“On appeal the learned District’ Judge 
gave time for the evidence of the Phillour 
expert to be recorded. A date was fixed 
for payment -of the fee of the” 


tiny and another date was. fired” for the 
hearing. This order was passed on the 
13th of May, 1927. On. the--19th inter. 


rogatories were ordered to be- issued to - 
The fee of the expert was- not. 


Phillour. 
put in until the 2nd of June. On the 
scrutiny date, the 10th of June; the plaint- 
iff-appellant was absent. On the date 
of hearing, the 23rd of June; he was 
again absent and the District Judge dis- 
missed his case in default. On the same 
day he put in an application asking for 
restoration stating that the reason for 
his absance was that he and his Counsel 
had come to the Court of the. District 
Judge and had learnt that. there was an 
appeal fixed before their appeal which 
was likely to take a long time. The ap- 
pellant, therefore, went away to the Court 
of the Subordinate Judge and thereafter 
to the Court of Mr. Lewis in both of 
which Oourts he had to appear as a 
party or witness. The learned District 
Judge issued notice to the other side to 
show cause why. the suit should not be 
restored and a date was fixed for the 
hearing of the application. On that date 
the objection - was- taken : that. there was 
no evidence- to show that: the facts alleged 


1 
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| fi the application were true and that 
there wasno affidavit‘on the point, From 
the judgment of the ledrned District Judge 
if appears that on .that.date the Counsel 
for the appellant asked for further- time’ 
in. order to file -an affidavit. This the, 
learned District Judge refused and re- 
` jected ‘the application to restore. From- 
that order the plaintiff has come up tə 
this Court in appeal.. Ces. 
“He rélied -on Amir Chand v. Naunit 
Ram (1), Piare Lal-Mohan Lal v. Haider’ 
(2) and Hakam Rai v. Rahim Bakhsh (3). 
These cases, however, deal with the sum- 
mary dismissal of the application to restore 
. without notice to the other side and are 
. not in point. There is nothing to show 
‘rhe on the record that on the date fixed 
for hearing the application the plaintiff 
‘Had any evidence ready or that he offer 
ed to go into the .witness-box himself 
to prove his allegations. Even before me 
Counsel was unable to aay whether the’ 
‘plaintiff had or had not any evidence 
on that date and ‘all he could say was 
that ‘the plaintiff himself was present and, 
‘therefore, could have gone into the witness-. 
“bor to prove his allegations, Secondly,” 
Counsel for the respondent contends that 
there is nothing to show why the plaintifi's’ 
“O6unsel, and the: plaintiff obviously had 
‘a Counsel engaged for the case according 
- to’ his own statement, was not prasent at 
the time when the appeal was called on. 
* In reply Counsel for the plaintiff-appellant 
rélies on two old. rulings Subhan Shah v, 
Karm Khan (4) and Shankar Das v. Narian 
Das (5). I de not see that I am bound 
by these rulings which seem to me to’ 
ignore the fact- that a party may ap- 
pear either in person or by a recognised: 
agent or by a Pléader, In this case the 
' plaintiff had engaged a Pleader and if 
the Pleader was not present it was for- 
the plaintiff toshow why the Pleader was: 
not present. When the party has a re- 
cognised agent or a Pleader for ‘the pur- 
pose of appearance, the mere fact that 
the person’ chosen by him is negligent 
is not a ground for ‘restoring the suit, 
“though: it may be ground for a suit -for. 
‘damages against the agent or Pleader, 
TU) 100 Ind, Oasi821, 7 9 ee : 
` (2) IP Teos 1055; 27 P. L, R. 564; A. I. R. 1927- 
: 9G-Jnd., Oas, 408; 27 P. L,.R. 431; 8 Lah. L. J.: 
4 S <” $e 5: 
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, (5) 8 Ind, Cas. 226; 34 P, L, R. 1910, 
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In all the circumstances of the case I seë- 
no reason to restore the suit and I dismiss. - 
the appeal with costs. ted 

R. L, Appeal dismissed, 


` ALLAHABAD HIGH COURT. 
Exeourion First APPERAL No, 214 or 1928. ' 
July 16,1928. £ 
` Present :—Mr. Justice Sulaiman, Acting .` 
Ohbief Justice, and Mr. Justice Bennet: , 
Babu SUMER OHAND—OBJECTOR— 
APPELLANT : 
versus an 
Lala BENI PRASAD AND ANOTHER. 
— DeCREH-HOLDERS— RESPONDENTS. . 
Civil Procedure {Code (Act.V of 1908), ss. 2 (2), 47). 
0. IX, r. 9—Execution of decree—Objections by judg-" 
ment-debtor—Dismissal of objections for default—. 
Bee Pe ee er remedy of judgment- 
ebtor, s Siasa 
An order. dismissing for default objections bya 
judgment-debtor to the execution of a decree is not 
a decree within s. 2 (2), Civil Procedure Code, and is 
not appealable. x . 2 
` The proper remedy for the judgment-debtor, in, 
such a case is-either .to.apply for review or to invoke’ 
the inherent power of the Court. - ear 
Execution. First appeal froma decree ‘of 
the FiratSubordinate Judge, Saharanpur, 
dated the 14th of April, 1928. zon 
Mr. S.B. Johari, for the Appellant. 
Mr. S. C. Goyle, for the Respondents, 
_JUDGMENT.—This is an appeal by 
the judgment-debtor arising out of certain: 
execution proceedings. Objections were 
taken to the execution and attachment of 
the decree but on the date fixed the object- 
or was absent; his -Pleader stated that he 
had no instructions to proceed with the ob- 
jections. The Court ordered that the ob- 
jections be struck off for default. It is 
from this order that this appeal has been 
preferred. . aie a. 
` The learned Advocate for the appellant 
argues that the proceedings were not gov- 
erned by O. IX of the Code of Civil Pro- 
cedure and thatthe dismissal for default , 
did not, come underthat Order so as to 
compel him to apply for restoration. His 
contention is that this is an order under 
s. 47 of the Code and is a decree and as such 
appealable. We are unable to accept this 
contention. Section 2 (2) when defining a. 
decree and stating that itincludes the de- 
termination . of any question within 8. 47 
expressly states that it shall not include. 
“any order of dismissal for default, The 
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-order in question, therefore, is not appeal--* 


vable as a decree. 4 a ee 
If the order was not covered by O, IX. 
the dismissal certainly was under the in- 


herent jurisdiction‘of-the Court. The prc-. 


pər remedy for the appellant would have 
boen either to apply for review of judg-. 
ment or to invoke such inherent power. In 
any case no appeal lies tous. The appeal 
is dismissed under O. XLI, r. 11. 

OANA | Appeal dismissed. 
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LAHORE HIGH COURT. 
Saconp Civit’ APPEAL No. 17 or 1928. 
-4 June 8 1928. - ~ 
Present:—Mr. Justice Coldstream. 
MIAN PIRTHI AND ornsas—PLainTIFFS 
1— APPELLANTS - 
. ~- 4ersus | 
‘HANS RAJ AND OTHERS—DEFENDANT3 
7- © 07s > RESPONDENTS. ; 
Limitation Act (IX of 1908), Sch. I, Arts. 32, 120, 
application of--Right to use property. for specific 
purpose—Perversion—Sutt against perversion—-Limi= 
tation T > Ena : 


' Article 32 of Sch. I, Limitation Act, can properly be. 


Applied only where the person ‘proceeded against had, 
‘before the perversion in respect of which he is being 


sued took place,.a right to “use the property for speci- 
fic purposes”. The Article is not intended to apply 


to a case in respect of land in which the person ‘pro-. - 


: ¢eeded against’ had mo othér right than a right in 
common with -the general- public to pass over it.- ln 
such a casethe Article-applicable is 120. . 
: Second appeal from a decree of the- 
Additional ' District’, Judge, Hoshiarpur, 
dated the 31st October 1927, reversing that 

of the Additional Subordinate Judge, Fourth . 

Garhshankar, District Hoshiarpur, 


_ Olass, 

dated the 21st March, 1927. ` elt 
- Mr. Niaz Muhammad, for the Appel-, 
lants. ©. ~~ ; g 


Mr, Niamat Rai, for.the Respondents. a 


JUDGMENT.—The appellants are pro»: 
rietors of village Mansowal in Garhshankar 
ahsil of Hoshiarpur District, A certain- 

prea of land in the Village, admittedly 
the property of the. appellants, was record-- 
edasa public thoroughfare. The-respond- 


ents, who.are occupancy tenants in the- 


village, have appropriated parts of this 
thoroughfare by erecting huts, etc , upon it, 
The appellants sued for an order against 
the respondents to remove the erection or 
put the appellants in possession, alleging 


that the respondents had put up the huts, 450 
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- Indian Limitation Act,’ he ac 


5 


ptu e 


“ ents ‘pleaded’ that .they. had acquired ‘a 
~ prescriptive title in the site ‘by adverse 


- possession... The: trial Court found that the © 


respondents had taken possession of the 
site in 1921 and that the suit was not 
barred by limitation. The 
-Judge accordingly gave a decree in the 


plaintiffs’ favour in the form of a perpetual ' 
injunction against the obstruction ‘of the * 
thoroughfare by the respondents. “Thé re- ` 
.spondents appealed. The District Judge. 
- confirmed the finding that the-réspondents |’. 
had -taken possession in 1921. but-hvlding’ © 


‘that the suit was barred by Art. 32 ofthe’ 


-appeal.and dismissed the buit.- ° -+ 


Against: this judgment: thé proprietors. = `: 


ge dr a SRN 
‘ete; four years previously. The respond- . 


cepted - the ~ 


Subordinate . 


ta os 


-have appealed. Mr, Niaz Muhammad wbo - 
.has argued tle’ appeal, relies upon. Achar-®' 
Singh v. Padhawa Singh (1) and Musharf ` 
Ali v. Iftkhar Husain (2) in support” of ~ 


his contention that Art. 32 is not appli- 


. .cable toa suit of this kind, For the -re- 
spondents Mr. Niamat-Rai refers.to Bisham- 


“bar Sahai v. Janki Das (3) and Ghulam 
Muhammad v. Abdul Satar (4) in support 
.of the view adopted by the lower Appel- 
‘late Court. 2 2. “ihe : 

I have referred to these and other rulings 
on the subject of the application of: Art.-32, 


It. is not.easy. to derive from these author | 


ities any clear principles on .which the 
applicability of Art. 32 has been deter- 
‘mined in cases -resembling-the-one now 
before me. I note, however, that the view 


expressed in Bishambar Sahai v. Janki. 


Das (3) was subsequently dissented frem by a 
Division Bench of the Allahabad High Oourt 
in Mohan v. Bishambhar Sahai (5). ‘There 
can be no- doubt that Art. 32 can -properly 
be applied only where.the person proceed- 
„ed against had, before the perversion in 
respect of which he is being. sued took 
place, a right.to “use the property: for 
specific purposes: (an it be said thatin 


this case the defendants had a right’to- 


use the site in suit for specific purposes? 
I think not. They could pass over the 
-land, but.as individuals. or members of 


' (1) 15 Ind. Cas, 285;` 124 P; R, 1912; 132 P, W, R; 
1912; 2 P. L. R. 1913. ` - 4 ; 
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Lah. 653. 
. (5) 18 Ind, Cas, 193; 46 A 68; A.I:R, 1924 Au, 
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‘69 Ind. Cas. 819; A. T. R.1922 All. 320, 
89 Ind. Cas, 405; 1 Lah.’ Cas. 490; A, I. R.1925. 


so) 20 A-634; A. W. N: (1888) 257; 6 Ind. Dec, (8. 8.) ` 
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the community they had no specific right 
- of any kind peculiar to themselves, nor 
had they any rights in the land under 
colour of which they could set up obstruc- 
tions on the-public thoroughfare. Thé case 
appears to resemble closely in its nature 
the case Achar Singh v. Badhawa Singh 
(1) in which Art. 32 was not held to 
govern limitation. This decision has re- 
cently been followed by a learned Judge of 
this Courtin Gurdit Singh v. Hari Singh 
(6).a case apparently on all fours with the 
present case. i 

My present opinion is that Art. 32 waa 
not intended to apply toa case in respect 
of land in which ‘the person proceeded 
“against had no-other right than a right 
in common with the general public, to 
pass over it. This view does not I think 
conflict with- the existing decisions. My 


conclusion is that the Article applicable in- 


the present case was Art. 120 and thet the 
suit was wrongly dismisesd by the learned 
Additional District Judge. ` 

`. On the merits the matter is settled by the 
lower Court's findings of fact in favour of 
the-plaintifia appellants who are entitled to 
the decree given by the trial Court. The 
appeal is accordingly accepted with costs 
throughout, the judgment of the Additional 
District Judge is set aside and the decree 
of the first Ceurtis restored. 
E, L. A __ „Appeal accepted. - 

: ©) 110 Ind. Cas. 517; -29 P. L, R. 308; A. LR, 1928 
Lah, 792. : 4 
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OUDH CHIEF COURT. 
Sroonp Orvit APPEAL No. 107 oF 1928, 
f April 26, 1928. - 

- Present: —Mr. Justice Raza. : 

M. BISHEN NARAIN BHARGAVA 

h | —PisINTiv¥—APPELLANT E 

4 versus . 
§. FIDA HUSAIN AND OTHERS—DEFENDANTS 
“+ = RESPONDENTS, 


- Landlord and tenant--Tenant already in possession- 


— Acknowledgment of tenancy through. ignorance. or 


mistake—Denial 
Act (I of 1872), 5. 116. A i 

Where a person already in possession makes an 
attornment or acknowledgment of. tenancy through 
jgnoranee or mistake, he je not estopped under s: 116 


‘ef the Evidence Act from setting up his own title, [p.- 


384, col. 1] i R ; 
” Bighunath Saran Singh v. Suraj Pal Singh (1) and 
Bilas Kunwar v, Desraj Ranjit 


fe 


BISMEN NARAIN BHARGAVA D. fiba BUBAIN. |... 


of tenaney—Estoppel—Hvidence- 
* his taluga andhis residential house and 


Singh (2), referred 


433 1, 6, 1928 


Second appeal against a ‘decree of the 


“Sub-Judge; Bara Banki, dated the 20ih 
“December, 1927, reversing that ofthe Munsif, 


Ram Sanehighat, dated the 31st May, 


Messrs. Bisheshar Nath 
Manohar, for the Appellant. 
Mr, Ali Zahir, for the Respondents. 


JUDGMENT.—Thisis an ‘appeal from 
adecreeof the Subordinate Judge, Bara 
Banki, dated the 20th December, 19 
setting -aside a decree of Munsif, R 
Sanebgihat at Bara Banki, dated the 
May, 1927. : 

This appeal arises out ofa suit brought 
by the. plaintiff, M. Bishen Narain Bhar- . 
gava, against the defendants, Fida Husain, 
Rahat Husainand Nadir Husain for eject- 


~ 1927. 


and Shiam 


_ment from a certain house in Rudauli and 


also for arrearaof rent. The house was 
specified in the plaint with reference to 
boundaries only. No number of the house 
was given in the plaint. No map or sketch 
showing the house in dispute was also 
attached to the plaint, The plaintiff claims 
to be entitled to the house in suit under 
a sale certificate dated the 22nd March; 
1897, (Ex. 6. Thesale was held on the 
20th January, 1897,in execution of a decree 
which the plaintiff's father, M. Prag Narain 
-had obtained against the defendants’ father 
Nawab Tasadug Husain. The plaintifi’s 
case was that Nawab +tTasaduq -Husain 


“took the house in suit on rent from. ‘the 


plaintiff's father by executinga kirayanama 
on the 28th June, 1898, that subsequently 
he ‘vacated a-portion of the house but re- 
mained in occupation of the remaining 
portion on the rent entered in the kiraya-« 
nama dated the 28th June, 1893, till his 
death in, 1914, and. that the -defendants 
were in possession of the remainin g portion 
of the house as the plaintiff's tenants with 
his pérmission. 
The claim was resisted by the defendants 
on various grounds. 
-It appears that Nawab Tasaduq Husain 
was owner of a taluqa. He was a Tesi- 
dent of Rudauli and owned three houses 
there which adjoined eachother. He lest 


other property also were sold in execution 
ofa decree against him. The dispute in 
this case relates to the property which was 
sotd by auction on the 20th January, 1897, . 
Tt is-admitted by the parties. that the : 
following - property belonging te Nawak 


. plaintifi’s father at the auction sale: 
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Tasadug Husain was purchased by fis 
46 08. aw 
118 to124 and 170amla makan maskoona 
wa pain bagh mae ek chah pukhta wage qasba . 
Rudauli,” ‘ 
The sale certificate Ex, 6 rélates to this 
very property.. The plaintiff alleges that 
the house insuit forms part of the pro- 
perty comprised in the gale certificate 
while the defendants allege that the house 
-in suit does not form part of the property 
and was not purchased by the plaintiff's: 
father atthe auction sale- The genuine- 
ness of the kirayanama, Ex. 1, is admitted 
by the defendants, but they question its 


“Yalidity and allege thatit was never given 


fect to. 


~The learned Munsif decreed the plaintiff's 


—~ 


claim for ejectment of the defendants from 
the house, but dismissed the claim for 
rent holding that the rent entered in the 
kirayanama wasonly a nominal rent and 
the plaintiff's father never intended to 
realise it from the defendants or their 
father. 

The defendants appealed and their appeal 
was allowed by the learned Subordinate 
Judge. The plaintiff's cross-objectionS ‘as 
regards the dismissal of his claim for rent, 
were also dismissed bythelearned Subor- 
dinate Judge. 7 - 

The plaintiff has now come to this Court 
in second appeal. 

In myopinion there is no substance in. 
this appeal. i F 
It has been found that the house which 
is now claimed by the plaintiff is house 
No. 117 which finds no place im -'the sale ` 
certificate, Ex. 6. It is true that the de- 
fendant's father, Nawab Tasaduq Husain, 


` executed the kirayanama, Ex. 1, in favour 


of the plaintiff's father and the boundaries 
of the house given in Ex.1 include house 
No. 117 also, but it has been found that 
the northern boundary of the leased house 
was wrong and had .been entered in the 
deed under some mistake or misapprehen- . 
sion: Itisinevidence that three houses 
adjoiningeach other belonged to Nawab . 
Tasaduq Husain at the time. M. Prag 
Narain purchased the ‘amla’ of one of the 
houses standing on plot No. 118 and-that 
the defendants’ father vacated the house 
(No:118) some.years after the execution of 
the kirayanama, Ex. |, and continued to 
occupy house No. 117. only. The learned 
Subordinate Judge has found that . Nawab °, 
Zasaduq Husain didso when he came to 


991; 17 Bom. L. R. 1006; 22 O, L, J. 516; 
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know that house No. 117 was not really 
purchased by.the plaintiff's father at the 
auction-sale. In my opinion the learned 
Subordinate Judge is perfectly rightin 
construing the sale certificate, Ex. 6 andl 
have no hesitation in agreeing with his 
finding that house No. 117 was not sold at’ 
the auction-sale and is not comprised in 
the sale certificate relied on by the plaint- 
iff. The evidence on record shows that 
thekirayanama, Ex. 1 was never given 
effect to, The defendants or their father 
never paid any rent to the plaintiff or his 
father. . The defendants’ father was already 
in possession of the house in’ suit and also 
the adjoining houses at the time the 
kirayanama Ex. 1 was obtained from him. 
He was not really let into possession as 
tenant when the kirayanama was executed 
byhim. The boundaries of the house 
given in Ex. 1, of course, included the house 
iv suit, but when Nawab Tasaduq Husain 
came to know that house No. 117 was not 
included ia the property which was purchas- 
ed by the plaintiff's father he left the ether 
houses and remained in occupation of house 
No.117 only. The learned Subordinate 
Judge has given very good reasons for his 
findings on the.points mentioned above and 
I see noreason why his findings should not 
‘be accepted in second appeal. 


The appellants learned Counsel has 
argued before: me that the defendants are 
estopped from denying the plaintiff's title 
under s. 116 of the Evidence Act. In my 
Opinion this contention is not well founded. 
As pointed out in the case of Bishunath 
Saran Singh v. Suraj Pal Singh (1) 5. 116 
of the Evidence Act is designed to meet 
the case of a tenant who has been put in 
possession by his landlord andis based on 
the provisions of English Law which enacts 
that a tenant who has been so letinto 
possession could not deny his landlord's. 
title. The ruling of their Lordships of- 
the Privy Oouncil in the case ‘of Bilas 
Kunwar v. Desraj Ranjit Singh (2) was 
followed in this case {Bishunath Saran Singh 
v. Suraj Pal Singh (1)). The defendants’ 
father was not really let into possession of 
the house in suit by the plaintiff's father 
on the 28th June, 1898. He was already 


(1) 106 Ind. Oas. 8; 4 O. W. N. 1037 and 1116; A.I. 
R. 1928 Oudh 33. i ie a $ 
(2) 30 Ind. Oas. 299; 37 A. 557; 19 O, W. N. 1907; 28 
M. L. J. 335; 2 L. W. 830; 18 M. L. T. 248; 13 A. L, J. 
(1915) M, Wy’ 


v. FIDA HUSAIN, - 


N, 157; 42 L A, 202 (P, O), 


saig piima 
e 
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in possession of the housein suit at ‘the 
time he executed the kirayanama on. the 
‘23th June 1893.. Where the tenant being 
already in possession has made an attorn- 
ment or acknowledgment of the tenancy he | 
may show that he did so through igno- 
rance, mistake or the like. (See Ameer Ali’s 
‘Evidence Act, 8th Edition, page 870). The 
facts which have been proved in this case 
show thatthe defendants’ father had really 
made an acknowledgment of the tenancy 
in respect ofthe house in suit through 
ignorance or mistake. He could prove that 
he had executed the..lease in ignorance 
of some flaw in the title of the plaintiff's 
father or through mistake, Hissons after. 
his death -can: also prove that and 
they arenot estopped from denying the 
plaintiff's title in respect of the house in 
suit. >- . 5 
- The . appellant's learned Counsel has 
also referred to two letters, Ẹxs. 7 and 8, 
but it bas been. found that they do not 
refer to house.No. 117, but to house 
No. 118. We have nothing to: do with 
house No..118 in this ease. Tagree with 
the learned Subordinate Judge that the 
plaintiff is not the owner of the house in 
suit that the defendants are not his tenants. 
and that they are not estopped from deny- 
ing the plaintiff's title. 
The appellant's learned’ Counsel con- 
tends that the portion of tbe house in- 
dicated by letters E, G, R, F in the Com- 
missioner’s map should at least have been 
decreed in favour of ‘the plaintif. I am 
not prepared to. accept this contention’ 
also in disposing. of . this appeal, It is 
true that that portion has now been found” 
by the Commissioner to be a part of plot: 
No. 118, but:the fact remains that the. 
portion in question is a part of house” 
No. 117 and not of house No. 118. It is 
not apartof the residéntial house which“ 
is comprised in the plaintiff's sale certi- 
ficate. It should be borne’in mind that 
there were three houses adjoining each 
other and house No, 117 was not included 
in the property which was sold by auction, 
The present suithas been brought by the 
plaintiff for ejecting the defendants from” 
a particular residential house,’ He has 
not sued them for possession of the site 
of any house or for the ‘amla’ or supers- 
tructure which might be found to bə 
standing on any part ofplot No, 118. The. 
house ‘which: is really in dispute and 
‘which has all along been occupied by the 
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defendants .and their father was never 


-Bold in execution of the decree against 


father. That houseis a 
separate house and has all along been" 
treated as such, though it adjoins the 
house to which the plaintiff is entitled 
under the sale certificate.. The plaintiff 
was never in possession of the housein 
suit andthe defendants never occupied it 
as his tenants. IT agree with the learned 
Subordinate Judge that the plaintiff 
cannot be allowed to eject the defendants 
from the housein dispute in the present 
suit. i d 
In my opinion no case has been made 
out to disturb the judgment of the learned 
Subordinate Judge; Hence 1 dismiss the 
appeal with costs. 
G. H. 


the defendants’ 


` Appeal dismissed. 


LAHORE HIGH COURT. 
SEGUND Crvin Apenat No. 236 or 1923. 
June 22, 1928. 
. Present: —Mr. Justice Coldstream. 
MIRZA KHAN-—DRFENDANT—APPELLANT | 
; versus < 
KHUDA DAD AND ANGTAER—PLAINTIFES. ` 
AxD NURA—Dsrenpant—RBSPONDENTS. ` 
Custom—Alienation—Will_Kahuts of Chakwal 
Tahsil—Alienation by Will of ancestral property— 


-Power to gift—Presumption, of power to Will—Re- 


buttal by riwaj-i-am. 
There is no custom among Kahuts of “COhakwal ’ 
Tobai GANG ‘alienation of ancestral property. 
“The initial, presumption that where a power of 
gift exists “there is a co-extensive power ef testation 
may be rebutted by a contrary éntry in the riwaj-i-am 
of the District. : 
Rakhi y. Baza (2), followed, : 
Second appeal from a decree of the: 
District Judge, Rawalpindi, dated the 14th 
November, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Class, Chakwal, 
eee Jhelum, dated the 7th January, 
Dr. Khalifa Shuja ud Din, for Dr. Sir - 
Muhammad Iqbal, for the Appellant. 
Mr. N. C. Mehra, for the Respondent. 
JUDGMENT.—0n the 13th June 1928. 
one Ghulam Muhammad, a sonless Kahut 
proprietor of Langah in Ohakwal Tahsil 
of Jhelum District, registered a Will devis- 
ing his land to his second cousin Mirza, 
Ghulam Muhanimad died in the end of 1925 
dnd on the 13th February, 1926, two other 


119 1,6, 19028 “stew GHANYA LAE-BENARA? DAB 9: GIAN GHAND. “I.” 
second ‘cousins of Ghulam : Muhammad: 


instituted the suit from which this appeal: 
arises for possession of shares, in the pro-, 


perlty. Mirza’s defence was that, even if the: 
property was ancestral the Will was valid. 
according to the custom followed by Kahuts. 
The first Court decided that- 
with the exception of asmall area the land. 


of Ohakwal. 


was ancestral and that the special custom, 
pleaded by: Mirza, which was inconsistent. 
with the Oode of Tribal. Custom in the, 
Jhelum District compiled by Mr. Talbot 
in 1801, had been proved.to exist, and he 
gave a decree accordingly. This judgment. 
was upheld on appeal by the District Judge 
of Rawalpindi against whose judgment: 


Mirza has preferred the present. second. 


. appeal after obtaining the necessary certi- 
ficate from the- District: Judge. ri 
As regards the question whether the land- 
in suit is an ancestral or not, Mr. Shuja-. 
ud-Din attacks the finding of the lower 
Court on the ground that it is based upon: 
an inference not justified by the evidence. 
He cites Attar. Singh v. Thakar Singh (1). 
After examining the evidence and hearing: 
Counsel on both ‘sides on the point I am 
of opinion that the landis proved to be 
ancestral of the parties by the pedigree 
<table relied upon by the plaintifs,- the 
correctness of ‘which has not been question- 
ed, read along with the remarks in the 
Kaifyyat deh of the village. The Privy. 
Council ruling Attar Singh v. Thakar. Singh 
(1) dealt with a case in which the evi- 
dence upon which the Chief Court had 
based its decision was ofa different chara- 
cter from the evidence produced by the 
present plaintiffs, It isto be noted that 
Mirza did not expressly deny the ancestral 
mature of the property but stated that he 
did not know whether it was ancestral 
‘or-not. DAL ; 
- The oral evidence on the point of custom 
sof a worthless description and has not 
been relied upon by either Oounsel before 
me,- Mr. Shuja-ud-Din has referred to four 
instances of judicial findings in favour of 


the ruleof custom on which his client - 


relies. The first is a. judgment by the 
Settlement Superintendent, Jhelum District, 
dated the 8th January, 1877, but the dis- 
-pute in that case had been referred to 
-arbitration.. The alienation contested had 


. (1) 6Ind, Oas, 721; 42 P., R. 1910; 12 O. W.N, 
1049; 35 0, 1039; 35° L'A, 206; 80. L. J. 359; 18 M, L, 
J. 379; 128°P, W, R; 1908; 4 M. Li T, 207;-10 Bom, Le 
"Ri 790 (P. O.) ee er si 
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been by testamentin favour of the alienor’& 
daughter's son; -The second ‘instance is 4 
judgment dated’the 28th -August, 1889, 
by Subordinate Judge of - the District 
dismissing a suit for cancellation of a deed 
of gift of ancestral. property executed by 
a Kahut; in fayour ‘of a collateral. The 
third instatiée is a judgment dated the, 
10th. August, 1896, by the District Judge. 
In this case also the plaintiff, who- was: 
apparently a Kahut, had sued for a declara+ 
tion against a gift made by a proprietor 
of Ohakwal Tahsil in favour of a collateral. 


whom the donorhad taken into his house 
“at an early age.and brought up as his 


son,. The suit was dismissed. The last 
instance isa decision by the same District 
Judge datedthe 28th July, 1896 dismissing 
& suit contesting a testamentary disposi- 
tion of ancestral property by a Mair of 
Jabalpur village, Ohakwal Tahsil, in favour 
of his sister's son. This last instance is 
certainly one’ in which a member” of a 
Mussalman tribe of. Ohakwal Tahsil did 
dispose of his preperty by Will, As point- 
ed out in Rakhi v. Baza (2) the initial: 
presumption that where a power of gift 
exists there is a.co-extensive power of 
testation is rebutted inthe present case 
by the answer to question No. 78in Mr, 
Talbot's Cede. In my opinion the first 
and fourth instances relied upon’ by the 
appellant -did not furnish sufficient evi- 
dence for holding that the Kehuts of 
Chakwal follow a custom contrary to the 
general rule that among Mussalman tribes 
of Ohakwal ancestral property cannot be 
disposed of by Will for which rule there 
is accepted authority in that Code. 

I accordingly dismiss this appeal with 


costs. : 
~ (2) 79 Ind, Oas. 743; 5 Lah, 34; A, I. R. 1924 Lah 
452; 1 Lah. Oas, 68, | 

B, L. Appeal dismissed, , 
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LAHORE HIGH COURT, ` 
Sroonp Cryin APPEAL No, 160 or 1927; 
-Junė 13, 1928.. f ' 
Present:—Mr. Justice Tek Chand, 
Tar Freu GHANYA LAL-BENARSI DAS, 


taroseh GHANYA LAL—Puatntirrs— 


APPELLANTS 
- versus - 
GIAN OHAND—Dzrenpant— 
. RESPONDENT. _ 
Evidence--Ingdmissible evidence, objection. aa topin 


886 - 
appeal—Civtl “Procedure Code 
—Punjab Courts Aci (VI 
appeal—Finding of 
legality of. ae 

It is settled ‘law -that objection. as to improper 
admission of evidence which is not inherently in- 
admissible should be'-taken at the earliest opportun- 
ity and cannot be raised for the first time in appeal 


rain evidence has been allowed to be let in at ‘the 
rial, 


Tambahan Missra.¥. Harinath Missra (1), fol- 
we - i i 


aap a ho 13 

_, A finding of, fact-based only on a part of the 
evidence which is legally on the record is not a 
degal finding and is not binding on the parties in 
second appeal. eo 

Second appeal, from a deeree of the 
- Additional District Judge, Amritsar, dated 

the 12th December, 1927, reversing that of 

the Subordinate Ju dge, Third ‘Class, Amrit- 
sar, dated the.13th June, 1927, ` 
` Lala Badri Das, R, B,, for the Appellants, 


Mr. Jaggan Nath Aggarwal, for the Re- 
spondent, 


JUDGMENT,—The plaintiff instituted 
a suit for recovery of a sum of money due. 
on foot of a pro-note executed by the de- 
fendant in his favour on the 14th of J anuary, 
1925. The defendant admitted execution 
but denied consideration. The trial Court 
framed an issue, as to whether the Pro-note ` 
was without consideration and placed the 
onus upon the defendant, During the trial, 
it transpired that the consideration had not 
been paid in cash as recited in the pro-note, 
but that there was a partnership between 
the parties and some other persons and that 
the pro-note had been executed in considera- 
tion of the defendant's share in the losses 
which he had to pay to-the plaintiff, The 
Subordinate Judge passed a decree for the 
full sum claimed in favour of the plaintiff, 
But on appeal the learned Additional Dig. 
trict Judge held that in view of the subse- 
quent. admission by the plaintiff that no 
cash had actually passed, the onushad shifted 
andit lay upon the plaintiff to prove that the 
document had been executed for considera- 
tion. On the quéstion as to whether there 
was a partnership between the parties and 
it had been dissolved on the day the pro-note 
was executed, the learned Additional Dis- 
trict Judge found against the plaintiff, 
It seems tome that the finding of -the 
‘learned Additional District J udge on this 
last point, which is one’ of the moat vital 
points in the case, is vitiated by the exclu- 
sion of important documentary evidence 
which was on therecord, As to the exist- 
-Snc of the partnership itself, there is -an 


(Act V. ef. 1908), 8. 100° 
of 1928), s. 41—Second 
fact based on part of evidence, 


lo 


< BIRA @HANTA LAL-HENARSY DAS V. GIAN CHAND. 


-- . HOT. 0, 1928 


important document on the record - Ex. P-3,- 
the execution of which was duly admitied 
by the defendant. This isa notice sent by 
the defendant to the plaintiff on the gnd of 
September, 1924, referring to a partnership 
between them and complaining that the 
plaintiff was not abiding by its terms, The 
learned Additional District Judge has not 
referred 10 this document at all in his 
judgment. : 
solution of the alleged partnership, 
the plaintiff had in the trial Court pro- 


duced the scribe Dévindar Singh, who 


had produced a copy of the farkhati from 
his register. This copy was admitted with-- 
out objection in the trial Court, but the 
learned Additional District Judge has held 
that being secondary evidence it was inad- 
missible, as the loss of the original had 
not been proved, nor had it been establish- 
ed that the original was in the possession 
of the defendant. On this point tagain, 
the learned Additional District J udge has 
taken an entirely erroneous view of the law, 
Noebjection to the admissibility ofsecond ary 
evidence was taken in the. trial Court when 
Davindar Singh was being examined or ` 
when he produced his register and filed a 
copy of its contents. Again, inhis grounds 
of appeal to the Additional District Judge, 
the defendant never urged that the trial 
Court had wrongly admitted the secondary 
evidence. Indeed, Gian Ohand himself - 


“ when examined as P. W. No: 1 had admit- 


ted that a farkhati was written in the even- 
ing oa the same day as the pro-notein ques- 
tion was executed. lt is settled law that 
objection as to improper admission of evi- 
denee, which is not inherently inadmissible, 
should be taken at the earliest opportunity 
and cannot be raised for the first time in 
appeal if the evidence has been allowed to 
be let in atthe trial, see Ramlochan Missrq 
v. Harinath Misera (1), I must, therefore, 
hold that the evidence relating to the far- 
khatt was wrongly excluded. l 
The finding of the learned Additional 
District Judge being thus based upon a cen-. 
sideration of-only a part of the evidence 
which was legally onthe record, is nota legal 
finding and isnot binding on the parties cn 
second appeal. Itis, therefore, necessary 10 
Set aside the decree and remit ‘the case back 
to it for re decision after consideration cf 


- all the materials on the record. i 


I accept the appeal, set aside the judg 


p €7 Ind. Cas, 628; 1 Pat, 606; 3P, L, T, 397; A. Í, 
R. 1922 Pat. 566, a 5 


a 


On the question of the dis- | 
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mentand decree of the lower Appellate 
Court and remand the case for disposal in 
accordanca with the above observations. 
The stamp on appeal shall be refunded; 
other costs shall ba costs in the cause. 

R. L Appeal accepted. 


GUDH CHIEF COURT. 
First Orvic APPEAL No, 143 oF 1927, 
August 6, 1928. 

Present :—Mr. Justices Nanavutty and 
Mr, Justice Misra. 

DURGA -—DEeFENDANT— APPELLANT 


versus 
LAL BAHADUR ANp 0THERB— PLAINTIFFS— 
RESPONDENTS. 

Hindu Law—Joint family—Partition—Evidence of 
partition—Separate residence of members—Separate 
dealing of property—Inference of separation—Wajib- 
ul-arz — Construction— Principles — Hindu widow— 
Power to transfer—Limits of such power. 

Where persons belonging toa joint Hindu family 
have been living for along time separate from one 
another and their property has also been separately 
dealt with, partition may be inferred even in the 
absence of formal evidence of separation. [p. 389, col. 


1. 

Budha Mal v. Bhagwan Das (1), Ganesh Dutt 
Thakoor v. Jewach Thakoorain (2), Parbati v. 
Naunihal Singh (3), Brij Mohan Singh v. Ram Milan 
oman (4) and Jagwanti v. Bachan Singh (5), referred 

0. 

Where a construction can be put upon a wajib- 
ul-arz which is in consonance with the personal 
law of the parties concerned, that is the proper con- 
struction to be placed upon it. [p. 390, col. 2.] 

Where a wajib-ul-arz recites that a Hindu widow 
has a power of transfer, the power of transfer should 
ba interpreted as power to transfer her husband's 
estate in accordance with the Hindu Law. [ibid.] 

Dhonde Singh v. Sant Bakhsh Singh (6), followed. 

First appeal against a decree of the Sub- 
ordinate Judge, Rae Barelli, dated the 4th 
August, 1927, . 

Messrs. L. S, Misra and Kashi Prasad, 
for the Appellant. 

Messrs. Radha Krishna and S. N. 
Srivastava, for the Respondents, 

JUDGMENT.—This appeal arises out 
of a suit for possession brought by the 
plaintitfs-respondents as reversaioners of 
one Musammat Purna, The plaintiffs 
allegad that tha property in suit belonged 
to two brothers, Bhondu and Kuajal, in 
equal sharas, 
his death Musammat Parana came in posseg- 
gion of his ghara as a Hindu widow. She 
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Bhondu died firat, and on - 
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died about sthe end of- the year 1920., 


‘Kunjal died leaving a son, Rameshawar, on 


whose death his widow Musammat Mahraja 
came in possession of his share of the 
property. She died somewhere in 1918. 
The property; of Bhondu is entered in 
list B and that of Kunjal is entered in 
list O, both lists being attached to the 
plaint. The plaintiffs further alleged that | 
at the time of the death of these two 


ladies, four persons, namely, Ishwar’ 
Din, plaintiff No. 1, Baij Nath, father 
‘of Kushar Din, plaintif No. 2, Barju, 


plaintiff No. 3 and Gaya Din, father of 
Gur Dayal, plaintiff No. 4 and Durga 
defendant were the nearest reversioners of | 
their husbands. They, therefore, claimed 
4/sths of the property in dispute, leaving’ 
the 1/5th share of Durga. They further 
alleged that Durga was illegally in posses- 
sion of the entire property and refused to 
give them their 4/3ths share. They, 
therefore, sued for recovery of 4/5ths share: 
inthe property entered in lists B and OO 
attached to the plaint, and for mesne’ 
profits, The defendant, Durga, contended 
in defenee that Bhondu and Kunjal were 
members of a. joint Hindu family, that 
Bhondu died first and the entire property: 
devolved on Kunjal, the surviving brother, 
on whose death ib was taken possession by 
his widow, Musammat Rukmin, and that on’ 
her death it came into the possession of’ 
Musammat Purna, the widow of Bhondu,. 
The contention was that Musammat Parna: 
was, under the circumstances in adverse 
possession of the property and she had, on’ 
the llth August, 1914, executed a deed of. 
gift in his favour in respect of a portion of 
the property in dispute. The plaintiffs, it: 


“was contended, could not claim at last this’ 


property. It was further alleged that’. 
Musammat Purna had adopted one Babu’ 
Ram, son of the defendant, Durga, about 35 
years ago according tothe custom of the’ 
village, and Babu Ram_ had, therefore, 
become entitled te the entire property. He 
died six or seven years ago leaving his 
father, Durga, the defendant, as his only heir, 
It was further contended that under the. 
village custom recorded in the wajib ul-arz, 
Musammat Purna was the absolute owner 
of the property inherited by her from 
her husband, and that the deed of gift 
executed by her was" for the same reason, 
valid aad operative. Lastly, it was con- 
tended that the defendant had paid off 
certain mortgagea without the payment of 
f a 
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‘which - the plaintiffs weré not entitled to. 
decree for possession. , 4 
“The main points.. for trial, therefore, 
were:— : 
Firstly, whether Bhondu and Kunjal were 
living'jointly, or whether they were sepa- 
rate? KM a. Hi 
Secondly, whether Musammat Purna had 
adopted Babu Ram -and whether the said” 
adoption was valid? - : 


Thirdly, whether under the village custom 


_ Musammat Purna was: the absolute owner ef_ 


the property of her husband ? 
Fourthly, whether; “the plaintiffs were. 


. liable to pay the ‘monéy ofthe mortgages 


: property in ‘suit. 


alleged to have been 
defendant? «= : > 
< The learned Subordinate Judge of Rae 
Barelli, who tried the suit, came to the 
finding on first question, that. Bhondu and 
Kunjal were separate from each other the 
former being the owner of the property 
entered in list Band the latter being the 
owner of that entered in list O and that, 
therefore, Musammat Purna was notin 
adverse possession of any portion of the 
On the second question 
e found thatthe adoption of Babu Ram by 
Musammai Purna had not been established. 
Onthe third question he found that the 


discharged by the 


. defendant had -failed to prove the said 


- custom. 


On the fourth question : his 
finding was to the effect that such of the 


“mortgages as had been. proved and were 
‘discharged by.defendant had been execut- 
_ed by Musammat Purna and consequently 


: | the plaintiffs were not bound to pay the 


\ 


- Judge.. 


money in respect of these deeds. He also 
found that on the date of death of the two 
ladies mentioned above, Gaya Din was dead 
and consequently there were four rever- 
pioners entitled to possession of the pro- 
‘perty in suit. He, therefore, gave ne 
decree to plaintiff No. 4 Gur Dayal, son of 
Gaya Din, but passed a decree in favour of 
the remaining plaintiffs for 3/4ths of the 
“property excluding 1/4th share of Durga 
defendant. ` . $ 
' The defendant has now appealed to this 
Court against the decree of the Subordinate 
The learned Counsel for the 
defendant-appellant hasnow given up the. 
lea of adoption. The three points urged 
y him in appeal are those relating to the 


` adverse possession of Musammat Purna; 
. her being absolute owner ofthe property 


inherited by her from her husband, under 


` he village custom; and the liability of the 
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plaintiffs to pay' the money under the mort- | 
gages alleged to have discharged by the ` 
defendant-appellant, f 4 

We, now proceed to 
points separately: ; 
-. As to the first question of adverse posses- 
‘sion, we may state at the outset that the 
basis of that assertion is the plea that 
Bhondu and Kunjal lived jointly. It is 
admitted by the learned Counsel for the ' 
appellant that if they lived separately there 
would be no ground for such an assertion. 
We have, therefore, to determine whether 
Bhondu and Kunjal constituted members 
of ajoint Hindu' family or whether they ` 
were living separately. We- have been 
taken through the evidence on the record 


deal with each of these 


-rélating to this point, and it appears tous 


that the finding arrived at by the learned. 
Subordinate Judge is correct.«. We now. 
refer to the evidence on this point.” The 
documents to which our attention was 
drawn, are Exs. 20, 1, 2, and A-13. Exhibit 
20 is the judgment:ofthe late Court of the 
Judicial ‘Commissioner of Oudh ina suit 
in-which one Ram Prasad and 22 others- 
residents of village Bachhrawan had claimed 
sub-settlement of. that village against 
Lala Har Prasad and Balamakund, talugdars 
of Maurawan; who were the proprietors of 
that village. The judgment is dated the 
26th May, 1876. Exhibit 1. is the decree 
passed by the said Court... The order of the 
Judicial Commissioner was to the effect: 
that -he cancelled. the -sub-settlement that 
had been ordered by the. lower Oourts in. 
favour of the plaintiffs in that case;. -and 
gave them a decree for sir lands entered in 
the deétailed* statement attached to the ` 
decree. In that statement we. find the 
names of all the twenty-three persons - 
entered." Out of those twenty-three 
persons two were Kunjal.and Bhondu. 
whose names are recorded separately, and 


- the sir lands deereed to them are also-- 


shown separately. This document is of 
reat- importance and shows clearly that 
hondu and Kunjal were living separately,- 
If they had been living jointly, the names: 
of the two brothers would have been 
entered jointly orthe name of onealone- 
would have been entered; we would not | 
have found their names entered separately. 
and separate sirlands decreed to them. 
Exhibit 2 is the khewat prepared by Babu 
Judhistir Singh in the early eighties. We 
find inthis document that Kunjal’s name 


.ig recorded opposite the sir lands decreed. © 
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‘to him and Musammat Purna's name is 
-recorded opposite the sirlands decreed to 
Bhondu. It also appears from the same 
document that by virtue of-the order dated 
the 12th August, 1882, the mutation `of 
names, in respect of the lands decreed to 
-Bhondu, was made in faveur of Musammat 
-Purna. It further appears from the sême 
document that mutation of names had 
been effected in favour of different mort- 
gagees in whose favour deeds of mortgages 


had been executed by Musammat Purna, 


It would, therefore, appear from these 
documents that not only Bhondu and Kunjal 
were given separate decrees “for their sir 
lands but that after the death of Bhondu 
the name of his widew, Musammat Purna, 
was entered in the khewat instead of his 
brother, Kunjal. This clearly shows that 
the two were living separate. Had they 
been joint, this would not have been the 
- case. We, therefore,come to the conclusion 
on the basis of this documentary evidence, 
that the two brothers lived separately from 
each other and didnot constitute members 
- of a joint Hindu family. 

It was further argued by the learned 

Oounsel for the defendant-appellant that 
there being no proof of a partition having 
been effected between Bhondu and Kunjal 
the ordinary presumption of law, namely, 
that the two constituted members of 
a joint Hindu family, should prevail. 
We are unable to accept this argument, 
-After this length.of time it is impossible 
.to get a direct evidence of separation 
between Bhondu and Kunjal, and the. only 
material which we have before us and 
- which can help us in determining the 
question, consists of the documents referred 
to above. 

In oases like this their Lordships of the 
Privy Oouncil have laid down the rule 
that where persons belonging to a Hindu 
family have been living for a long time 

- separate from one another and their pro- 
perty has also been separately dealt with 
it would not be necessary to ask ‘for evi- 
dense of separation. If the conduct of the 
members of the family in such a case be 
only consistent with separated status .of 
the family, that -must be the ‘conclusion 
_drawn from the facts proved irrespective of. 
the question that there is no formal proof 
of ‘separation [vide Budha Mal v. Bhagwan 
Das (1).] In that case it was urged hefere 
(1) 18 O. 302; 5 Sar. 
201 (P. O.) 
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` 


“389 


their Lordships on behalf of the appel- 
lant that there was-no proof of an actual 
or a defacto, Separation and consequently 
the erdinary presumption of Hindu Law, 
that a family must be presumed to be joint 
unless proved to the contrary. must prevail. 
Their Lordships, however, pointed out that 
this presumption may be considered to ‘be 


‘very much weakened or even rebutted by 
. proof of facts which may give rise to in- 


ference that a property is held in separate 
ownership, even though there:is no evi- 
dence ofa formal partition. © ` 
This Tule of decision was also followed 
by their Lordships of the Privy Oouncil 
in a subsequent case, which will be found 
reported as Ganesh Dutt Thakoor v. Jewach 


‘Thakoorain (2). The facts upon which 
‘their Lordships held that the separation 


had ‘been established, although there was 
no direct proof regarding it, will be found 
to be stated in the report on page 270.* 


“In Parbati tv. Naunihal Singh (3) their 


‘Lordships of the Privy Council laid down 


the rule that the proper method of deal- 
ing with evidence in such cases was not 
to consider each piece of evidence sepa- 
rately and to see whether it was sufficient 
er net to rebut the ordinary presumption 
of Jointness in a Hindu Mitakshara family. 
Their Lordships pointed out on page 428 
of the report that this was in their Lord- 
ships’ opinion an erroneous method of 
dealing with the evidence. Their Lord- 
ships observed that it was incorrect to 
consider whether each document produced 
in a case was by itself sufficient to rebut 
the prima facie presumption, but what 
ought to be done: should be that cumu- 


_ lative effect of all the ducuments should 


be taken into account. The same rule. 
ef law seems to have been followed in 
the late Court of Judicial Commissioner 
of Oudh ina case reported as Brij Mohan 
Singh v. Ram Milan Singh (4). -In that case 
there was no actual direct evidence as to 
the partition, but facts were proved, the 
cumulative effect of which was to rebut _ 
the presumption that the family was joint 
and on the basis of those facts it was 
held that.the separation had been estab- 

(2) 310. 282; 31 I. A. 10; 8 ©. W. N. 146: 14 M. L. J. 
8; 6 Bom. L. R. 1: 8 Sar. P. O. J. 575 (P. 0). 

(3) 3 Ind. Oas. 195: 31 A. 412: GA. L J. 597: “100. 
L. J. 121; 13 0. W. N. 983: 5 M. L. T. 427; 11 Bom. L, 


R 878: 36 I. A. 71; 19 M. L. J. 517 (P. O). ` 
_(4) 39 Ind. Oas. 433; 40. L. J. 194. S 
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lished, The samé view was held in a re- 
tent decision of this Court reported as 
'Jagwanii v. Bachan Singh (5), 
` , We are, therefore, of opinion that the 
-rule of law laid down in these cases should 
be followed in the present case. It appears 
‘to us to be clear on the documentary evi- 
dence to which we have already referred that 
-tho only inference legitimately deducible 
-from them is that two brothers Kunjal and 
Bhondu:were living separate from each 
other at the time of the death of Bhondu. 

: Reference was also made to Ex. A-13 

-whieh isan agreement executed in 1280 
Fasli between Kunjalon onesideand Mu- 
eammat Purna on the other relating to the 
lands in their possession. The agreement 
recites that as there was dispute, between 
the two regarding the sir lands, which 
. had been decreed in favour of Kunjal and 
Bhondu, the matter was settled in this way 
that whatever lands had been decreed to 
_Kunjal, were’. to be. divided- half and 
half between the two and whatever had 
' een decreed to Bhondu was also simi- 
` larly to be divided half and half. This 
deed does not show that there was any 
‘ partition between Kunjal and Musammat 
Purna. It only shows that both of them 
were in possession of the property half 
-and half and that the dispute related to 
the extent of the property in the possession 
-of each. of them. The matter seems. to 
have been amicably settled by each of them 
“taking a half share in the property decreed 
to the other. If Bhondu and Kunjal had 
lived jointly this would not have been the 
` oase. Bhondu's widow would not in that 
case have been entitled to the half share 
‘belonging to her husband.. 

On a consideration of all this docu- 
- mentary evidence we are clearly of opinion 
that it has been sufficiently established 
' that Bhondu and Kunjal lived separate- 
ly and held their property separately 
and that Musammat Purna could not in 
any way be considered to be in -adverse 
possession of the property in her possession, 
The character of that property was clear- 
ly one possessed by a Hindu widow in the 
property inherited by her from her husband, 
“Ag tothe question of Musammat Purna 
“being absolute owner by virtue of village 
custom, reliance was placed principally 
. on Ex. A6, which 
of village Bachhrawan, para. 4 of that 
~ (9) 95 Ind. Qas. 774; A. I. R,.1926 Oudh 511; 13 0. 
Td. 744. : ERA wee 
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` wajib-ul-are 


is the wajib-ul-arz : 
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wajib ul arz recites that where a co-sharer 
died issuless his widow became the owner 
of his assets, whether his share’ may 
be joint or separate (from. other co- 
sharers). It was further recited that ihe 
widow of the deceased co-sharer became 


-the owner in possession in the same ' 


way as her husband and that she 
also possessed power of transfer ac- 
the condition mentioned 
above (hasb sharaet mundarja sadar), On 


. the construction of this wajib-ul-arz, it was 


contended that a widow in this village - 
possessed power of transfer. We do not 


` agree with contention of the learned Couneel . 


for the appellant. The wajib-ul-are has ` 
already formed the subject of interpreta- 
tion in the late Court of the Judicial Com- 
missioner of Oudh. Exhibit 15 is the judg- . 
ment of the Judicial Commissioner dated 
the 24th June, 1908. Mr. Chamier in that 
judgment referred to this wajib-ul-are 
and pointed out that the word “trana- 
fer" (intiqal) did not indicate that the 
widow possessed, absolute power of trans- 
fer. In his opinion power of transfer 
should be interpreted as power of transfer 
of her husband's estate in accordance 
with the Hindu Law. He quoted a case 
decided by a Bench of the late Oourt of 


-the Judicial Commissioner of Oudh re-. 


ported as Dhondhe Singh v. Sant Bakhsh 
Singh (6) where it was ruled that where 
a construction can be put upon a wajib-ul- 
arz which iscompatible with the rules of 


: Hindu Law, that is the proper construc- 


tion which ought to be placed upon a 
It was contended by the 
learned Oeunsel for the appellant that 
this rule of law should not be followed 
in view of the recent decisions of- this 
Court, where a contrary view has been 
taken. We are not prepared to accept 
that contention. Every document has te 
be interpreted upon its own language and 
an interpretation put upon one document 
can be no guide in interpreting another. 
We have not been able to understand the 
meaning of the words “hasb shareat” 
mundarja sadar” when used in connection 
with transfer. In any case it is clear that 
the language does not import anywhere 
absolute power of transfer having been 
conferred upon the widow. We are not, 
therefore, inclined to construe the wajib-ul- 
grz in a manner different from the way 
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-in which it had been construed in the - 


` year 1908 and which construction has re- 
mained unehsllengad for a period of 20 
years. Weare, therefore, of opinion that 
“under the custom recorded in the wajib. 
ul-arz asonless widow in village Bachrawan 


cannot be considered to poss3ss absolute | 


power of transfer in respect of her hus- 


` band's estate. 
Apart from the wajib-ul-arz there is no 


evidence of any instance in proof of the. 


. custom recorded in the wajib-ul-arz. Two 


witnesses were examined on behalf of the. 


defendant, but none of them was able to 
cite-any instance.” On the contrary there 
are cases which have been judicially de- 

“ cided in which the custom has been nega- 

_ tived (vide Ex. 18 dated 29th March, 
1910). We are, therefore, of opinion that the 
custom alleged by the defendant has not 
been established. 

- As to the question that ths plaintiff 
should be asked to pay a sum on account 


of the mortgage deeds paid off by the 


defendant, we are of opinion that there 
is no fores in this plea. As observed by 


the learned Subordinate Judge the mort- . 


gage deeds which have been proved and 
which the defendant-appellant has paid 
off were the mortgages executed by Mu- 
sammat Purna herself. No proof was given 
‘that these mortgages were executed for 
` legal necessity. Under those circumstances 
“wo do not see how we can ask the plaint- 
iffs to pay the money in respect of those 
mortgages. | 
We are, therefore, 
- decision of the learned Subordinate Judge 
- ig correct on all the points and that this 
- appeal has no force. We, therefore, dis- 
miss this appeal with coats. 
G. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sgoonp OivIL ArrmaL No. 2171 oF 1925. 
July 3, 1928. 

Present:—Mr. J ustice Sulaiman, Acting 

; Chief Justice. 

On difference of opinion between Mr. J ustice 
Mukerji and Mr. Justice Bennet. 
MISRI LAL—DsrenpanT—APPBLLant 
versus 
. GOPI CHARAN anp orazrs—PLAINTIFFS— 
É RESPINDENTS. 7 

Agra Tenancy Act (II of 1901), ss. 95, 167—Sut 
or declaration of invalidity of surrender by ten~ 
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“righ 


of opinion that the. 
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ant—Real object to establish right of tenuney~= 
Jurisdiction of Civil and Revenue Cowrts—Declara- 
tory decrees, granting of. ` : pee 
The -plaintiffs alleging that they were occupancy 
tenants of a certain holding, instituted a suit ing 


-Oivil Court against the zemindar ‘and a widow of s 


member of the plaintiffs’ family in whose name the 
tenancy had been recorded and who had executed a 
deed of relinquishment in favour of the zemindar, 
for a declaration that the deed of relinquishment 
was fraudulent and collusive and not binding on the 
plaintiffs. The real ‘object of the suit was to es- 
tablish that the plaintiffs were the real -occupancy ten- 
ants and that the name of the widow was recorded 
only nominally: | ‘ 

Held, Per Sulaiman, Actg.C. J. and Mukerjee, J. 
(Bennet, J., dissenting), that the jurisdiction of the 
Civil Court to grant such a relief. was. barred - by: 
s. 167 of the Agra Tenancy Act, inasmuch as the 
plaintiffs could have sought their relief in a 
Reyenue Court under s. 95 of the Act.” [p. 393, col. 


2; p. 399, col. 14 
Per Mukerji, J.—Tn order to find out- whether the > 


substantial relief asked for is or is not to be ob- 
tained by an application or suit in the Revenue 
Court, one has to look to the object of the suit and 
should not confine his attention only to the reliefs 
askad for in the plaint. [p. 392, col. 2.] 5 

A declaration which isin the nature ofa brutum 
fulmen will not be granted by a Oivil Court in the 
exercise of its discretion. [p. 393, col. 2.7 f 

[Oase-law discussed. | mri. G : 

Per Sulaiman, Actg. C. J.A Civil Court cannot 
entertain a suit-for a declaration of; the invalidity 
ofa surrender .of occupancy tenancy in. a case-where 
the main object of the plaintiffs isto establish their 
t to the tenancy as against the zemindar and 
it ig only -on the establishment of such aright that 
the declaration as to the non-binding character of 
the relinquishment can_ be granted. [p. 399, cel. 


Ad 
Second appeal from a decree of the 


District Judge, Farrukhabad, dated the 24th 
of August, 1925, reversing that of the Addi- 
‘ional Subordinate Judge, Farrukhabad, 
dated the 22nd December, 1923. 

Mr. Binod Behari Lal, for the Appel- 


lant. 
JUDGMENT. 

Mukerji, J.—This is an appeal by one 
of the two defendants in the suit out of 
which this appeal has arisen, Certain 
persons, who were all minors, came to Court 
on the allegation that they were occupancy 
tenants of a certain holding, of which the 
defendant No. 2, the present appellant, is 
the®zemindar, that the holding was record- 
ad inthe nameof defendant No.1, Musammat 
Tulsha, who was the widow of a joint Hindu 
family governed by the Mitakshara Law and 
had no interest in the tenancy and that 
the said defendant No. 1 executed a deed of 
relinquishment in favour of the zemindar 
The date of relinquishment is 11th August, 
19291." The suit was instituted on 19th 
December, 1922, for the following relief ;— 


ih 


. is fictitious, fraudulent and collusive; is - 
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` "Yt may be declared that. the ; 
are the occupancy tenants of the holding 


given below and Musammat Tulsha the - 


defendant No. 1 has noconcern with the 
said holding and that the relinquishment 
relied upon by the defendant-No. 2, which 


- §neffectual against the plaintiff”. É ; 


` the suit and he pleaded, inter alia, that the - 


1 


. below,thelearned Vakilfortheplaintiffstated . 


The defendant No. 2 alone contested 


suit was not cognizable by the Civil Court, 
In the course of the proceedings inthe Court 


that he wanted to withdraw hisclaim regard- 


: ing the declaration, that the plaintiffs were 
` theoccupancy tenants of theholding in ques- 


tion and he confined his suit tothe relief as 


-to. the- cancellation of the document of 


linquishment. ` 
"The Courts below held that the suit was 


; ‘gognizable by them but they differed on 


the question whether Musammat Tulsha was 


- or was not the realtenantof the land: The 


” Qourt of. first instance dismissed the- suit - 


on the ground that the plaintiffs had failed 


,. to. establish that they-were the tenants and 
- not Tulsha. The learned District Judge 


‘ came to the conclusion ` that 


Tulsha's 
husband could not possibly have himself 
acquired the tenancy and as he. predeceas- 


ed his father while he was quite young, -it 
- must be taken that it was his ‘father who 
- gequired the tenancy, In this view of the 


facts, the learned Judge. came to the 
conclusion that the plaintiffs were the 


. ‘occupancy tenants and he accordingly gave 
- the declaration that the deed of relinquish- 

-ment executed by. Musammat Tulsha was 
` pull and void as against the plaintiffs. 


In this appeal, the only question that has 


_ been urged isthat the suit was not cogniz- 


able by the Civil Courts. 


We had not had the advantage of hearing 
the Counsel for the respondents, for the 
latter are unrepresented in this Oourt, 


-The learned Counsel for the appellant, 


wever, has laid before us good many 
nines ‘and we do not think that the 
absence of the respondents’ Oounsel has 
made any difference, in the assistance which 
we have obtained in the case, 


The learned Counsel for theappellant has 
argued that the relief to which the suit has 
been confined is a relief of no real conse- 
quence to the plaintiffs, that the sole object 
of thesuit is to obtain adeclaration that they 


Í ard -tho occupancy tenants of the land and 
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thatthe name of Musammat Tulsha was 
recorded nominally, If Musammat Tulsha ` 
was afémalemember ofajoint Hindufamily 
holding a tenancy, she would havenointerest . 
in tke property and her position would’ be 
no better than that of a man in the street, 
Merely because a man without title, under 
whom the plaintiffs do not claim, purports 
to renounce her title the plaintiffs will not 
have a right to obtain a declaration that 
the transaction is not binding on them. 
The granting of a declaratory relief is 
entirely within the discretion of the Court - 
and that discretion has to be exercised 
judicially. As I have already stated, if 
Musammat Tulsha is no better than a man 
in the street, the deed of relinquishment 
executed by her cannot do any harm to the 
plaintiffs. The execution of the deed of re- 
linquishment by Musammat Tulsha is not 
the real reason of the suit. The real reason 
of the suit is that the appellant, the 
zemindar, is not willing to treat the 
plaintiffs as his tenants and the plaintiffs 
want a declaration that the recorded tenant 
was no body and that they were the real 
tenants. This substantial relief which the 
plaintiffs had sought for in the beginning, 
and which they withdrew, later on, could be 
obtained by the plaintiffs only by the 
institution of a suit under s. 95 of the 
Agra Tenancy Act, and in-no other way. 
Section 167 of the same Act debars ‘a 
Civil Court from exercising jurisdiction in 
a matter in which a suit of the nature 
provided in the Act may be brought. This 


“Court, in numerous eases has explained 


the force of s. 167, by laying down that in 
order to find out whether the substantial 
relief asked for is or is not to be obtained by 
an application or suitin the Revenue Court, 
we have to look tothe object of the suit 
and should not confine our attention only 
to the reliefs asked for inthe plaint. This 
is a view of the law with which I entirely 
agree.. In Dort Lal v. Sardar Singh (1) 
according to the headnote, one D applied 
to Revenue Oourt authorities that his adop- 
tive father I was in joint cultivation with 
him and that his name should be recorded 
in respect of I's holding. Having failed 
there, he brought a suit in the. Civil Court 
to obtain a declaration that he was joint in 
cultivation with D and was the adopted 
son of J. It was held that although a suit 
for a declaration that the plaintiff was an 
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adopted son ofa particular person. was 
maintainable in the Oivil Court, the nature 
ofthe suit was such as could be taken 
cognizance of and substantial relief could 
be granted by the Revenue Oourt. The 
suit was accordingly held not maintainable 
in the Civil Court. Again in Birham 
Khushal v. Sumera (2) the son of a deceased 
occupancy tenant filed a suit against the 
zemindar in the Civil Court for two reliefs. 
One was fora declaration that he was the 
son and lawful heir of the late tenant and 
for possession. It was held that although 
the first relief could be granted by the 
Givil Court, so far as the second relief was 
concerned, the plaintiff's remedy. was 
barred in‘the Revenue Court by six months’ 
rule of limitation and it-was, therefore, not 
proper forthe Civil Gourt to grant a declara- 
tion. At page. 301* the learned Judges 
state: “Such a suit (for possession), if it be 
now brought by the plaintiff, could not 
sueéeed. Therefore to grant a declaration 
that he is the legitimate son of Jhau would 
be ofno use to him now. It could not be 
followed up by asuit for possession in the 
Revenue Court. In these circumstances, 
in our opinion, the suit must fail.” 


Again, in Ram Charitar Rai v Jiant 
(3) the plaintiff filed a suit for a declaration 
in the Civil Court that she was the legally 
married wife of-one who was dead and who 
was the tenant of a certain holding. It was 
held that the suit was not maintainable in 
the Civil Court. The reasons given are 
similar to those. given in the earlier cases. 
Again in Jagannath v. Balwant Singh (4) 
the declaration that was sought for in the 
Civil Court was that one Govind was not 
the adopted son of Lalji. It was held 
that a suit under s. 95(a)or 95 (b) of the 
Agra Tenancy Act could be filed in 
the Revenue Court to obtain substantially 
the relief wanted and the suit was barred 
from the cognizance of the Civil Court. 


The law is now,so far as this Oourt is 
concerned, -clearly established, that one 
must look to the substance and object of 
the suit and not merely, superficially, to 
the reliefs prayed for. If we apply this 
principle to the particular case before us, 
Wwe find that the object of the plaintiffs’ 


(2) 18 Ind. Cas, 957; 35 A. 299; 11 A. L. J. 310. 

3) 21 Ind. Oas. 859; 36 A. 48; ILA. L. J. 1022. 

4) 68 Ind. Cas. 247; 20 A. L. J.570; A. IR. 1982 
All. 372; 4 U. P. L. R. (AJ) 194; 44 A. 692. 
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suitis to obtain a declaration that the 
plaintiffs are the occupancy tenants. Whe- 
thera third-party having no interests, 
according to the plaintiffs’ own allegation, 
in the property in suit, purported to re- 
linquish the property or not, the plaintiffs 
cannot be affected. Adeclaration granted by 
the Civil Oourt that Musammat Tulsha was 
nobody, will not be of any use to the plaint« 
iffs in the Revenue Court. They have toes- 
tablish, in the Revenue Gourt, that they are 
the occupaney tenants, before they can com- 
pel the zemindar, the present appellant, to 
recognise them as their tenants. In the 
circumstances, the grant ofa relief as to the 
invalidity of the relinquishment would be 
in the nature of a brutum fulmen and 
would be a decree which no Civil Court in 
the exercise of its ‘discretion will ever 
grant. 

In my opinion, the appeal ought to he 
‘allowed and the suit: of the respond- 
ean should-be dismissed with costs through- 
out. : i 

Bennet, J.—Both the lower Courts 
have held that this suit is cognisable by 
the Civil Court. The appellant argues 


_ that the suit should have been brought 


in the Revenue Court 'under s. 95 Act II 
of 1901,as a suit for declaration of the 
name and description ‘of the tenant of 
the holding and the class to which he he- 


ngs, 
On the pleadings of the parties the 
issues naturally arise as to whether -at the 
date of relinquishment the plaintiffs were 
oceupancy tenants, or Musammat -Tulsha, 
and whether Musammat Tulsha was 
entitled to make a deed of relinquish- 
mentin favour of the zemindar appellant. 
The suit for the plaintiffs was at first 
fora declaration that the plaintiffs are 
occupancy tenants as wellasa declaration 
that the deed of relinquishment was in- 


“effectual against them. Beforethe written 


statement was filed the plaintifs gave up 
the relief of a declaration that plaintiffs 
are occupancy tenants, and the suit 
became one for a declaration only in 
regard tothe deed of relinquishment. 

‘The question of the proper forum for a 
declaratory suit in regard to a deed. of re- 
linquishment has arisen in the following 
rulings, in. which there was a suit in the 
Revenue Oourts for ejectment and at the 
same time asuitfor declaration in regard 
to a deed of relinquishment in the Oivil 
Courts ;— an x? 


Li 


. $94 
” Suba Bibi v. Raghubar Singh (5), Ram- 
dhari Rai yv. Ramdhari Rai (6), Chotey Lal 
v. Sheopal Singh (7), Jai Gopal Narain 
Singh v. Uman Dat (8), Birj Kumar Lal v, 
Sheo Kumar Missir (9). = 
~ In these rulings it has been held that the 
Civil Court could make a declaratory decree 
as regards the validity -of the relinquish 
‘ment. In Ram ‘Dei Kuari v, Bindesri 
Upadhya (10). Mr, Justice Piggott held 
the contrary, and his decision was up- 
held in Letters Patent Appeal No. 127 of 
‘1912. - i i 
` Itmaybe argued that the above ‘five 
rulings have been wrongly decided and 
‘are. opposed to the principle . underlying 
“Ram Singh v. Giraj Singh (11) because, the 
defendant in the suit for ejectment might 
have pleaded that the relinquishment 
- was invalid. But such a comment would 
not apply in the present case. For in the 
present case there was no’ suit for eject- 
mentor anything else pending in the 
‘Revenue Court against the plaintiffs, and, 
“therefore, it was not open to plaintiffs to 
plead by wayofa defence in the Revenue 
‘Courts that the relinquishment was invalid. 
Their position inthe Revenue Court would 
'havehad to be that of plaintiffs. There 
is no section of Act IT of 19Jl which en- 
‘ables a plaintiff in the Revenue Court to 
gue for a declaration thata relinquishment 
is invalid. Thatisnot oneof the matters 
‘for which a declaration may be granted 
“under s. 95 Act ILof 1901 Atthé most it 
‘pan be said thatsuch a. matter could be 
‘prought indirectly under that section on 
`a plea thata declaration was desired as 
to thename and description of the tenant 
-and his class. | 


The question has also been raised as to 
-whether after the Revenue Court has granted 
‘adecree of ejectment of a tenant, that. 
-tenant can maintain a civil suit for a 
-declaration thata relinquishment was in- 
“valid, and it has beenheld that he could not 
‘maintain such-a suit: Pahalwan Singh v. 
-Satrupa Kuar (12) Balwant Singh v. Gir- 


sy 6 Ind. Cas. 284; 7 A. L. J. 291. 
2 9 Ind. Cas. 456;.7 A. L. J. 305. - 
(7) 9 Ind. Oas. 217; 8 A. L. J, 117; 33 A. 335. 
8) 10 Ind. Cas. 573; 8 A. L. J. 695 Í 
(o) 29 Ind. Cas. 215; 37 A. D. J. 444; 13 A. L. J. 649 


re Ind, Cas 287;8 A. L. J. 940. P 
411) 26 Ind. Gas. 781; 37 A. 41; 12 A. L, J. 1252, 
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“ ‘These decisions are no authority for tho. 


_ proposition that the present suit does not 


liein the Oivil Courts, as there isno ` 
prior Revenue Court decree. The`basis 
of these last thrée rulings was that the 
decree of the Revenue Court was binding 
on the parties and that any decree made 
by the Civil Court’ would be wholly nuga- 
tory. The ground for decision in Ram 
Dei Kuari:v. Bindesri Upadhya (10). was 
similar. oe AE ss eee 
_ Ia the Full .Bench case of 1925, 
Fateh Singh v. Gopal Narain Singh (15) 
the -question referred was: ‘ What 
course is the Oivil Oourt to adept 
when a suit is filed before it the object 
ef which is to affect the decisions of the 


Revenue Court in a pending suit within 


the exclusive jurisdiction of that Court?” 
The question again was a declaratory 


‘suit in the Givil Court in regard toa eur- 


render of his holding by. an occupancy 
tenant who had madea mortgage of his occu- 
pancy holding. As stated by Lindsay, J.,on 


‘page 945* the difficulty arose because the 
.Revenue Court was bound to follow the 


decisions of the Board of Revenue, -to the 
effect that sucha surrender operates to 
put an end to the relation of mortgagor 


“and mortgagee, whereas the Civil Oourts 


-held the contrary. He states: “When all 


“is said and done,the granting of relief by 


way of declaration is -a matter -within the 


-discretion of the. Civil Court, and if itis 


made to appear -thatthe declaration when 
granted to the plaintiff will beof no avail 
te him, that seems-to me to bea very good 
reason for holding that in such a case the 
-Oourt should exercise its discretion against 
-and decline to grant any 
relief. This isnot to say that a suit for 
declaration of the nature just mentioned is 
not entertainableby a Civil Court. That - 
I think would be going too far. But itis 


clear that anv Civil Court is entitled, in 


the exercise of its discretion, to refuse a 


‘declaration of this kind tif it ia to turn out 


to ba purely nugatory.” f 
Sulaiman, J.. stated: “Where it is 

clear to the Civil Court that its declaratory 

decree would be futile, the simple course 


(13) 5 A.L. J. 30: A. W.N. (1908) 33: 


: e (14) 21 Ind. Cas. 3: 35 A. 464: 11 A. L. J. 671. 


(15) 89 Ind. Cas..1013; 23 A. L. J. 941: L. R. 6 A. 206 
Rev.; A I.R. 1925 All, 637; 48 A.88 (F. B.). ; 
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would beto refuse to exercise its discre- 
tion for granting a declaratory relief. In 
fact I myself acted on that very ground 
in the case of Ganga Chamar v. Bindesri 
Rai (16). 
In that case I declined to say that the 
civil suit was barred bys. 167 ef the Agra 
Tenancy Act.” This Full Bench decision, 
therefore, lays down the following proposi- 
tions: ; oN 
(1) That the Civil Courts have juris- 
diction to entertain such a declaratory suit 
in regard to the surrender of an occupancy 
holding. 
(2) That the Civil Courts should refuse 
. to granta declaration. | or: 
~ (a) where there is a suit pending in a 
Revenue Court, and 
(b) where in that suit the Revenue Court 
would be bound to disregard the declara- 
tion of the Civil Courts, 
Inthe present case there 
pending inthe Revenue Courts. And as 
the surrender is not by an occupancy 
tenant who had mortgaged his. holding, 
-there is nothing which would bind the 
Revenue Court to disregard the decision 
of the Civil Courts. The conditions (a) 
-and (b) do net exist and, therefore, there is 
no reason why the Oivil Oourts should 
not exercise their discretion and 
grant the plaintiffs the declaratory deeree. 


is no suit 


It has been argued that sucha declara- . 


tion would be ofno use to the plaintiffs. 
This does not appear to be correct. The 
plaint para. 7 alleges that the Oollector 
has on summary enquiry under s. 40, Act 
III of 1901, ordered correction of khatauni 
‘for this holding (on the deed of relinquish- 
ment by Musammat Tulsha). Under s. 40 
(3) noorder under thatsection bars any- 
one from: establishing his right by suit in 
the Civil or Revenue Court. Ifthe declara- 
tion is granted to the plaintiffs that the 
deed of relinquishment was not by the 
occupancy tenant, then the plaintiffs will 
be able to apply for revision of that order 
unders. 40, and to have their names 
entered as occupancy tenants. On page 
10 line 32 of the paper-book it is stated that 
the Revenue OQourt suggested to the 
plaintiffs that they should have their title 


adjudicated in the Oivil Court (judgment of « 


the Court of first instance). If it be 
objected that entries are made under s. 40 


(16) 88 Tud. Cas, 684; 23 A. L. J. 529; L. R.6 A. 173 
Rev, A. I. R, 1825 All, 645; 47 A, 904. 2g 


MISRI LAL 9, GOPI CHARAN, 


„occupancy tenant, 


“can only be brought in the 


-in the case of an 
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on the basis of possession, then attention 
may be given to the finding of the lower 
Appellate Court on page 15, lines 13 to 
16, which is apparently a finding that the 
plaintifs are still in cultivating possession, 
as all that defendant was able to offer wag 
oral evidence that two of the plots were 
let to outsiders, and no evidence in regard 
to who cultivated the remaining 13 plota; 
and the lower Appellate Court apparently 
did not accept the evidence for the defend- 
ant on this matter. h ` 

It is to be noted that the proceedings 
under s. 40 were not a suit as sub-s, (3) 
shows. The case would be different if there 
had been a revenue suit decided against the 
plaintiffs. i 


The criticism has been made that the 


‘ten rulings-cited are all rulings in which 


a mortgagee of an occupancy tenant has 
challenged a relinquishment made by the 
It was suggested that 
though an occupancy tenant's mortgagee 
might come to the Oivil Court a claimant 
to the occupancy tenancy might not come 
to the Civil Ceurt. But it has not been 
laid downin-any of the ten rulings’ that 
a suit to declarea relinquishment invalid 
] Civil” Courts 

bya mortgagee. On the contrary it has 
been heldthat the mortgagee is uuder 
certain disadvantages in such a suit, owing 
to the view taken by the Board of Revenue 
of his rights. It- appears that the rulings 
relate to mortgagees because it is usually 
occupancy tenant who 

has parted with his possession to a mort- 
gagee that the land-holder is able to induce 


the tenant to surrender his oceupancyrights, 


The present case, where the occupancy 
tenancy ofthe joint family was entered in 
the name of the widow of ‘one of its 
former members mustbea very unusual 
ease. It appears to havearisen from Durga 


.Pershad, who originally began to cultivate 


the holding, entering it in the name of his 
infant son Devi Din, probably under the 
impression that Devi Din would have less 
troubles when he would succeed on the 
death of Durga; but in a few years Devi 
Din died while still an infantand the 
Revenue Authorities erroneously entered 
the name of the infant widow of Devi 
Din. 

Tt has been too easily assumed that the 
plaintiffs could have brought their suit 
in the Revenue Court. The learned Vakil 
forthe appellant was given an interval to 


“896 


kearch forany ruling which would show 
that asuit similar tothe present, based on 
the invalidity of a deed purporting tobe a 
deed of surrender of occupancy rights, had 
ever been brought in a Revenue Court 
under s. 95, Act IL of 1901 or any other 
section, He stated that he was unable to 
find any such ruling. 

My learned brather has referred to the fol- 
lowing rulings: Dori Lal v, Sardar Singh (1), 
Birham Khushal v. Sumera (2), Ram Charitar 
Rat v.'Jiani (3), Jagannath v. Balwant Singh 
(4). All of these were suits in which the 
declaration asked for was one under s. 42 
of the Specific Relief Act,that the plaintiff 
had a certain legal character, such as that 
he was the adopted son of the late occu- 
‘pancy tenant [Dori Lal v. Sardar Singh (1).] 
or his legitimate-son [Birham Khusal v. 
‘Sumera (2)) or legally married wife [Ram 
Charitar Rai v. Jian (3),]or that another 
person was not the adopted son [Jagannath 

:y, Balwant Singh (4).] | os l 

The proviso to s. 42 is: “Provided that 
-no Court shall make any such declaration 
where the plaintif, being able-to seek 
‘further relief tbana mere declaration of 
title, omits to do so”. Sats 

Under this proviso the plaintiff, if out 
of possession is bound to ask for posses- 
sion. To give possession of an oscupancy 
holding ig within the jurisdiction of the 
Revenue and not the Civil Court. And it 

‘was precisely on that ground that these suits 
failed.. This is shown in one of these rul- 
ings Birham Khushal v Sumera(2): atp. 30i* 

“Eyen in the-present suitit had to be 

‘admitted on behalf of the plaintiff that his 
suit for possession could not lie in the 
‘Civil Court, and it is said that all that he 
requires andasks for is a declaration that 
he is the legitimate son of Jhau. We are 
‘mot prepared to say that if the plaintiff had 
come to the Civil Courtfor a simple declara- 
tionthat he wasthe legitimate son of Jhau, he 
would not have been entitled to the declara- 
tion, provided that he proved his case ; but 
the suitis actually one for possession of 
an occupancy tenure andis brought against 
the landlord. For two years after the 
dismissal of his suit by the Commissioner 
he did nothing. A suit for possession by 
a tenant illegally dispossessed has to be 
brought within six months of the disposses- 
sion. Such a suit, ifit be now brought by 
the plaintiff, could not succeed. . Therefore, 
-to grant a declaration that be is the legi- 
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timate son of Jhau would be of no use -to 
him now. It could not be followed up by 
a suit for possession in the Revenue Court, 
In these circumstances, in our opinion, the 
suit must fail”. - 
Tt is-also to be noted that in this ruling 
the plaintiff, before he sued in the Civil 
Court, had sued under s. 95, Act II of 1901 
for afdeclaration that he was the oceu- 
pancy tenant of the holding and the 
zemindar had pleaded: that the plaintiff 
was not the legitimate son of the last 
holder. The suit was dismissed and the 
Commissioner upheld the order.of dismissal 
saying: “Asuit under s. 95 of the Tenancy 
Act is not the wayin which to decide a 
question of legitimacy. The .zemindar 
denies the existence of the tenancy and this 
is fatal to the suit.” Thisjudgment is 
against the argument of the appellanton 
both points, for he argued (and my learned 
brother has accepted the argument on 
page 3 of his judgment), that s. 95 ef the 
Tenancy Act was the proper section under 
which to'decide these questions:such as 
legitimacy or the validity ofa deed of re- 
linquishment. The decision of the Com- 
missioner on this point was approved of by 
this Court on page 301* of Birham Khush- 
al v. Sumera (2), “Section 95 of the Tenancy 
Act is hardly the section under which to 
proceed”. As regards the second peint the 
appellant argued that it was sufficient for 
the plaintiffs to claim to be in. possession 
to bring their suit under s. 95 even though 
the zemindar denied their possession. This 
also is contrary to the judgment of the 


Commissioner, and in the ruling on page 


301* it is said “and the suit brought under 
that section was rightly dismissed, as the 
plaintiff was not in possession,” Now the 
present suit and the ten rulings to which 
I have referred are all suits under s. 39 


.of the Specific Relief Act for a declara- 


tion that a.written instrument is void, 
There is no proviso to that section that 
the plaintiff must sue for any other relief 
to which he might be entitled. In this 
respect the section differs from s. 42, which 
has such a proviso. A plaintiff, therefore, 
who is out of possession cannot sue under 
s. 42 in the Civil Courts, because for his 
possession he must go to the Revenue 
Court. But thereis no such bar to the 
suit of a plaintiff under s. 39. This ap- 
pears to be areason why the four rulings 
dealing with suits under s. 42 relied on 
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by my learned brother “are not rulings’ 
which will apply to the présent suit under 
8: 39. Even in these four rulings the 
Oourts have been careful to say that if a 
mere declaration is asked, . 
granted. I have quoted to that effect from 
Birham Khushal v. Sumera (2). -The poiat 


is further illustrated from ‘Ram Charitar - 
Rai v. Jiani (3) at page51* “ie 

“The case lies in our opinion . very. 
near the boundary, and, like the learned. 
Judges who decided the case of Birham . 
Khushal v. Sumera, (2), we feelit necessary : 
to guard ourselves against laying down that: 


a suit for declaration of legal status- can- 


not be entertained by a Civil Court -merely ` 


- because such a suit may be brought in 

` consequence of: a dispute which originally - 
arose between landlord and tenant. 

~ Gan conceive of a plaint, similar to the. 


present but differently drafted, in which“ 
a mere declaration asto the existence ofa’ 


valid marriage might have been sought, 
end in respect, of which it eould scarcely 
have. been held that the jurisdiction of the 


- Civil Court was ousted.” X 


_ The points which. differentiate the pre-. 
Benti case from other cases quoted by ap- 
pellant are : . ; NE 
(1) The present plaint (as amended) does. 
“ not ask for possession, it merely asks for a. 
declaration. © : ee eee 

(2) The plaint. asks for “a declaration: 
under s. 39 of the Specific Relief Act, in. 
. regard to a document, and not a declaration 

about legal status under s. 42, ete 


|. (3) There is mo pending suit in the. 


Revenue-Court, or decree. p : 
- (4) The finding of the lower Appellate 
Court-is that the plaintiffs are in cultivat- 
ing possession. 


To sum the matter up, it appears to me: 


‘that everyone has a right to bringa de- 
claratory suitin the Civil Court in regard: 
to a document under s. 39 of the Specific: 
Relief Act. The granting of. a declaration 
is a matter for the discretion of the Civil 
- Qourts,. As regards surrenders by occu-: 
pancy tenants, the Qivil Courts will not 
grant declarations where there. are suits 
pending in ‘the Revenue Courts, in which: 
the Revenue. Oourts would be bound to dis- 
regard the declarations, or where the Re- 
venue Oourt has granted a prior. decree 
against the plaintiff. In the present case 
‘there is nc Revenue Court decree or pend- 


ing suit. -- p a 
*Page of 36 A, [Hd] SCS : 


1 


“< Mrgpr LAT; Pi GOPI GHARAN, 


it would be.- 


We. 


397 
No ruling has been shown ‘prescribing ` 
any other limitation on the discretion of 
Oivil Oouris in regard to such declarations 
about documents of surrender of occupancy - 
holdings. ` ae 
- Therefore, the present suit is one in. 
which the lower Appellate Court has cor--- 
rectly granted a declaration, < 


By the Court.—As the Judges eom- 
posing this Bench: differ on a point ef law f 
it is ordered that the following point.be re-` ' 
ferred to a third Judge of the Court, 
namely, “whether iùn- the circumstances of 
the present case, the plaintiffs are entitled 
to maintain their suit in the Oivil Court"? 

Their Lordships having differed in opinion. 


‘the case came before Mr. Justice Sulaiman, i 


Actg. O. J., who delivered the following” 


- JUDGMENT .—This isan appeal by the - 
zemindar arising outof a suit brought by - 
two plaintiffs. claiming to be occupancy 
tenants of the defendants, and asking for 
a declaration that a certain deed of re-- 


linquishment executed by defendant No. 1, 


a widow, in favour of the zemindar is null” 
and void and not binding on them, 

“The original plaint’ included-an express’ 
relief for a declaration ‘that the- plaintiffs  - 
are the occupancy tenants of the holding, 
and also in the alternative one for pos- 


session. The latter was deleted and the: 


former was withdrawn by the .Vakil sub-" 
sequent tothe filing of the plaint, The 
only relief that remained was -that the: 
defendant No. 1, Musammat Tulsha, had 
no concern with the holding, and that the 
relinquishment by her was fictitious, 
fraudulént and collusive, and was ineffectual 
against the plaintiffs. ` 
Now the plaintifis are not entitled to a 
declaration that a document executed by‘ 
a third party is null and void, or that she 
had no right to execute it, without establish» 
ing that they themselves are the tenants 
of the land, and that a cloud is cast on 
their title on account of the deed. Thus- 
even though the express reliefs for a 
declaration ‘of right to the tenancy and for 
possession have now been deleted from 
the plaint,:there can be no doubt that the- 
sole .object--of: the avoidance of the deed of 
relinquishment is to establish the plaint- : 
iffs’ right.to the tenaney. The Court cane: 
not grant-the-declaration sought for withe 
out. deciding the question of the disputed: 
tenancy as‘agalnstthe contesting zemindas,- 
A vory large number of cases arë referred: 


898... . 
to in the judgments of my learned brethren, 
and a good many more have been cited at 
the Bar by Mr. Benod Behari Lal, who 
` has very fairly put all the available leading 
cases before me, because the respondents 
are not represented. It is not necessary 
for me to refer to all these rulings, because 


AA; 


in my opinion avery large number of them . 


are not really relevant for the purposes of 


„this appeal.. These rulings can be classified | 


into six groups, 
The first and the largest group of cases 


is where suits. were instituted ina Civil | 
Court by mortgagees of tanancies, Ac-. 
cording to the view which, has prevailed in.. 


this Oourt a mortgagee of a tenancy is not 


a tenant of the landlord, and no relation of: 


landlord and tenant exists between these 
two. 


that the only form to which an aggrieved 


mortgagee can have recourse is that of the: 


Oivil Court. According to the view prevail- 
ing - in this Court, such a mortgagee can- 
not at all maintain a suitin the Revenue 


Court under the Tenancy Act. Rulings 


of this class are, therefore, not relevant. 
The second group of cases is of those 
where previous to the institution of the 
suit, Revenue Court decrees had been passed 
against the plaintiff and were operative, 
In such eases Civil Courts have invariably 
declined to re adjudicate upon the rights 
of the parties, as the effect would be to 


nullify the decree of the Revenue Court, 


which was competent to decide the matter. 
The third group of cases is of those 
where, 
decree had been obtained, a suitina 
Revenue Oourt raising substantially the 


same point, was pending in the Revenue. 


` Court, which:had jurisdiction to try that 
question of dispute. In. such cases the 
High Oourt very. often declined to exercise 
its discretion to grant the declaration 
sought fer on the ground that the decree 


would be futile as- the Revenue Court might. 


not act upon it, 
- The fourth group’ of cases is of those in 
which the zemindar was not a party at all, 
but two rival claimants to a tenancy were 
litigating ina Oivil Oeurt.’ Admittedly no 
relation of landlord and tenant exists 
between such parties, and such suits 
are obviously cognizable by a Civil Court. 
The fifth group of cases is of thoss where 
‘the plaintiff alleges that he is either the 
sole or the joint tenant of a tenancy, and 
goes not admit that the defendant ia his 
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landlord. In such -cases, even when the 
defendant pleaded that he was the zemindar, 
the Civil Court has been held .to have 
jurisdiction to try them. Such cases also 
are distinguishable. . = 
‘The -sixth group of cases .is of- 
those where suits are brought, not 
by mortgagees but by tenants, when 
neither a previous Revenue Court decree: 
exists, nor is there any suit pending 
in a Revenue Oourt, and the landlord is: 
among the defendants, and the plaintiff: 
admits that -he is the landlord. In ‘my , 
opinion, it is rulings only in such cases” 
that are relevant for the purposes of the 
present appeal, E eoa 
Before referring to them I would ex- 
amine the provisions of the: Tenancy Act’ 
itself. Section 167-of Act II of 1901 con-: 
sists of two parts. The first part-directs that ' 
‘all suits and applicationa of the nature’ 
specified in the Fourth Schedule shall- 
be heard and determinedgby the Revenue’ 
Courts.” Thisapparently gives -jurisdiction `: 
to the Revenue- Courts to try, net only 
suits and applications mentioned in the’ 
‘Fourth Schedule, but also such as are of 
the nature specified therein. The second: . 
portion of it says; that “no Oourt other. 
than a Revenue Court shall take cognizance 
of any dispute or matter in respect of which ` 
any such suit or application might be’ 
brought or made.” This confers exclusive 
jurisdiction on the Revenue Court, and; 
therefore, all Courts other than Revenue- 
Courts must refrain from trying such: 


„questions. It is noteworthy that the exs. 


pression used is not merely “suits and: 


‘applications,’ but “any dispute or matter 


in respect’ of which any suit er applica-: 
tion might be brought er made.” The- 
section has been obviously made very 
comprehensive in order to include all cases’ 
in which disputes arise in respect of 4 
matter which ean be disposed of by the 
Revenue Oourtsa. The object of the section 
to my mind clearly isthat all suits, no 
matter in what way plaints are framed, 
should be instituted in a Revenue Court 
provided the dispute is such as can be 
effectively disposed of by that Oourt, In’ 
this view there can be no doubt that 
the true test to apply in all such cases’ 
would beto ask the question “whether the’ 
dispute, which arises in the present case,: 
igone in respect of which any suit or 
epplication could haye been brought in the 


"4 


Revenue Court,” 
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In a case like the present where the 
main object of the plaintiffs is to estab- 
lish their right tothe tenancy as against 
the zeminder and itis only on the establish- 
ment of such a right that the declaration 
as to the non-binding character of the 
relinquishment bythe pro forma defend- 
ants can be granted, it is clear that in a 
properly framed suit ina Revenue Court 
the same substantial relief can be obtained 
from it. Under.s, 95 atany time during 
‘the eontinuance of a tenancy a- tenant may 
sue for a declaration as to the name and 
\description of the tenantof the holding, 
“On the plaintiffs own showing the tenancy 
continues and the relation of landlord and 
tenant exists between them and the zemin- 
dar, the only dispute being who is the 
tenant. Tosuch a suit ina Revenue Court 
the widow could very easily have been 
impleaded as a pro forma defendant. There 
is nothing in the Tenancy Act, which pre- 
vents. such a pro ferma defendant from 
being impleaded. Clause (a) obviously 
covers cases. where on the death of a 
tenant there .is a dispute among more 
persons than one asto who should succeed 
“him. The present plaintiffs could, there- 
‘fore, very easily, and iadeed more appro- 
priately, have sought their relief in a 
Revenue Court without coming to the Oivil 
Court at all. I am, therefore, clearly of 
opinion thatthe jurisdiction of the Civil 
Court to grant such a reliefis barred by 
8. 167 of the Act. 
The following cases support my view, 
and I think that out of all the cases cited 
before me, they only are relevant. 


In the ease of Dori Lal v. Sardar Singh. 


(1) a tenant’s suit for a declaration, that 
he was in joint cultivation with the 
adopted son of a deceased tenant by right 
of survivorship, against the zemindar was 
held not to be maintainable in a Oivil Court, 
It was clearly laid down there that a 
suit of that kind would fall under s. 95 
of the Tenancy Act. - 

In the caseof Birham Khushalv. Sumera 
(2)a tenant’s suit filed against the zemindar 
in the Oivil Oourt asking to have it de~ 
clared that he was the son and lawful 
heir of the late tenant, and for possession 
of the occupancy holding, was thrown out 
on the ground that he ought to have 
brought his suit within six months in the 
Revenue Court. The substantial relief 
claimed in that suit, however, was one 


MISRI LAL § QOPI CHARAN, 


| ers 389 
case is, therefore, distinguishable. It is. 
unnecessary to consider in the present 
case whether an heir to a deceased tenant 
can be deemed to be in constructive 
possession of the holding, so that his failure 
to obtain actual. possession amounts to a’ 
dispossession ` or ejectment within the. 
meaning of s. 79 of the Act. 

Theease of Badri Kasodhan v. Sarju 
Misir (17) was also a suit for possession 
in a Oivil Court against the zemindar, 
and was dismissed on similar grounds, 

In the case of Ram Charitar Rai v, 
Jiani (3) a suit by a woman, alleging 
herself to have been legally married to 
a deceased tenant and beingthe rightful 
heir to the tenancy as his widow, brought 
in the Oivil Oourt against the zemindar, 
was held to be. barred bys. 167 as the 
plaintiff's remedy was under s. 95 of. the 
Tenancy Act. 

Lastly, in the case of’ Jagannath v. Bal- 
want Singh (4) a suit by a zemindar for a 
declaration that an alleged adoption set 
up by certain persons who were claiming 
to be the heirs to the tenancy of a deceased 
tenant, was held not tobe cognizable by 
the Civil Oourt, as the proper remedy was 
a suit under s. 95 of the Tenancy Act, 


It will be noticed that in the cases 
noted above the plaintiff admitted that 
the relation of landlord and tenant sub- 
sisted between the parties and that the 
tenancy was still continuing. The defend. 
ant landholder was a party and was deny- 
ing the plaintiff's title to the tenancy, 
The last mentioned case was a converse 
case. But in allthe easesthe substantial 
question in dispute was the-right to the 
tenancy and arose as between the. tenant 
and the land-helder, A declaration of that 
rightcould have been obtained in a Revenue 
Court. . It was on this ground that it was 
held that the Civil Court's jurisdiction wag 
barred. 

It is suggested in the judgment of 
Bennet, J., that the District Judge has 
found that it is probable that most of 
the plots were cultivated by or on behalt 
of other membersas alleged by the plaint- 
iffs-appellants. If it is a fact that the 
plaintiffs arein possessien of these plots, 
they cannot be seriously prejudiced by 
the dismissal of the present suit on the 
mere ground of want of jurisdiction. When- 
ever any attempt is made by the zemindar 


for possession, pure and simple, and thee (17) 22 Ind, Cas, 668; 12 A. L, J, 29; 86 A, 55, 
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to eject them, or a dispute is raised in 
the Revenue Court as regards their right 
to the tenancy, it willbe open to them 
to re-open the question of the validity 
of the surrender by the widow. 

I, therefore, agree with Mukerji, J., and 
hold that the appeal ought te be allowed. 


Let this opinion be sent to the Bench 


hearing the appeal. 


ALN, Ac Appeal allowed. 


OUDH CHIEF COURT. 
Szconp Orit APPEAL No, 371 oF 1927. 
. . January 23, 1928. 
Present :—Mr. Justice Hasan. 
BEHARI—Derenpant— APPELLANT 
. versus 
RAM: KARAN—PLAINTIFF— 
RESPONDENT. 

Adverse possession—Daughter excluded from in- 
heritance—Entry in Revenue Registers as heir to 
father—Possession, nature of. ae 
: Where a daughter who was excluded from in 
heritance under the custom was recorded in the 
‘Revenue Registers on the ground that she was 
entitled to succeed under the Hindu Law as the 
daughter of her father : 

Held, that her possession must be deemed to have 
been that of a Hindu female with a limited estate and 
was not. adverse to the reversioners. í 

Second appeal against an order of the 
District, Judge, Fyzabad, dated the 17th 
‘August, 1927, affirming that of the Munsif, 
Fyzabad, dated the 16th May, 1927, 

Mr. S. N. Roy, for the Appellant. 

Mr. Bisheshar Nath Srivastava, for the 
‘Respondent. 

JUDGMENT.—This is the defendant's 
appeal from the decree of the District 
Judge of Fyzabad dated the 17th of 
August 1927, affirming the decree of the 
Munsif of the same place dated the 16th 
of May 1927. < | | 

The plaintiff respondent claims title to 
@artain zemindari shares in villages Khora 
Sahas patti and Lakhimpur in the District 
of Fyzabad. His case is that the pro- 
perty in suit belonged to one Bhawani 
Din, that on his death it-devolved by right 
of inheritance on Musammat Menda widow 
of Bhawani Din; that on the death of 
Musammat Menda in 1897 it devolved on 
Musammat Indersena, daughter of Bhawani 


Din; that Musammat Indersena died in the, 
| Pear. 1925 after baying made a transfor Ipam—Swit inejectment of ryoti land by land-holdep 
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of the property in suit in favour of her. 
daughter, Musammat Lakhpati; and that 

the plaintiff is entitled as a reversionary 

heir on the death of Musammat Inder- 

sena. The Courts below have decreed the _ 
suit. 

The only questions which were argued., 
at the hearing of the appeal were (l); as 
to whether the possession of Musammat 
Indersena was or was not adverse to the. 
reversionary title and (2) as to whether 
the plaintiff has suecseded in establishing 
that he was the sole reversioner on the 
date of Musammat Indersena’s death. 

As to the first point the argument is 
that according to the family custom Mu- 
sammat Indersena was excluded from in- 
heritance and consequently hér possession 
was adverse. There is force inthe argu- 
ment to this extent that there may be a 
custom of exclusion of daughters but inthe 
circumstanees of the case I am clearly of 
opinion that Musammat Indersena’s pos- 
session was not adverse to the plaintiff's 
title as a reversioner. Musammat Inder- 
gena's name was-entered in the Revenue 
Registers in place of her mother Musam- 
mat Menda distinctly on the ground. that 
she was entitled to succeed under the 
Hindu Law as the daughter of her father, 
This being so, she acquired no better 
title by adverse possession than the limited 
title of a Hindu female which came to an 
end on her death, E - 

On the second point mentioned above 
there is a, clear finding, according to my- 
reading of the judgment of the Oourt 
below, that the plaintiff was the sole re- 
versioner of Bhawani Din. The finding 
is not vitiated by any error of law or pro- 
cedure and is conclusive, 

İ accordingly dismiss this appeal with 


— 


costs. 


G. E. Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND OIvIL APPEAL No. 895 or 1924, 

September 21, 1927. i 

Present :—Mr. Justice Wallace. 
YENAMANDRA GANAPATHI RAO— 
i PLAINTIRE— APPELLANT : 

VETSUS 
DULLA SETĦAMMA—DEFENDANT— 
RESPONDENT, 


Madras Estates Land Act (I of 1908), 83. 6, lie 


“that 
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— Acquisition of occupancy rights. - 

The plaintiff sued the defendant in ejectment in 
respact ofa post-settlement inam land alleging that 
it was ryoti, that-he was the holder of both the 
warams and that the defendant who was let into 
possession before the commencement of the Madras 
Estates Land Act for a fixed term was wrongfully 
continuing in possession, There was no evidence to 
prove that the grantee of the inam was the holder 
of the kudivaram right at the time of the grant : 

Held, (1) that the suit,could properly be laid in the 
Civil Court; [p. 402, col. 1.] 


(2) that the defendant must be deemed to have 
acquired occupancy rights under s. 6 of the Madras 
Estates Land Act. [p. 402, col. 2.] 


Second appeal against a decree of the 
Oourt of the Subordinate Judge, Cocanda, in 
Appeal Suit No, 36 of 1923, preferred against 
of the Oourt of the District 
Muasif,- Cocanada, in O. S.: No, 228 of 1922 
(O. 8. No. 534 of 1919, Additional District 
Munsif's Court, Cocanada and O., S. No. 194 
of 1919, Principal District’ Munsitf’s Oourt, 
OCocanada.) ar 

Mr, C. Rama Rao, for the Appellant. 

Mr. B. Somayya, for the Respondent. 

JUDG MENT.—The original suit from 
which this second appeal arises is a suit to 
eject atenant of what iscalled Dumbala 
inam land. The real point for decision ‘is 
whether the Oivil Oourt has jurisdiction to 


‘ entertain the suit. The first Oourt 
held that it had not and dismissed 
the suit. The lower Appellate Oourt 


d 


agreed that the Oivil -Oourt is not the 
proper forum, but heldand rightly held 
that the District Munsif should not have 
dismissed the suit but should have returned 
the-plaint and he decreed accordingly, The 
plaintiff has appealed contending that the 
Oivil Court has jurisdietion. 

It is admitted that the land is ryott land 
and that the defendant was letinto posses- 
sion by the plaintiff in 1908 and was in pos- 
session after the coming into force of the 
Madras Estates Land Act. 
by force of s. 6 of that Act the defendant 
would have acquired occupancy right if the 
plaintiff was then the landholder. „Bat the 


plaintiff contends that he himself was then. 


and is now-the ryot holding the occupancy. 
right, that theinam grant wad of the mel- 
varam only at a time when his ancestors 
already held the kudivaram right, and that, 
therefore, he does not by force of the grant 
lose the kudivaram right, He claims, there- 
-fore, that the defendant was only a tenant of 
the kudivaram holder (himself), and that s. 6 
does not entitle the defendant to oust, thg 
plaintiff from his kudivaram right, 


ag 
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“The contention on which the plaintiff 
founded his case in the lower Oourts 
was that the inam was a pre-settlement one. 
Both the lower Courts concurred in the 
finding that it was a post settlement inam 
and they are supported by the Record of 
Rights, Ex. VII. Defeated on that point, 


the plaintiff in this Court has raised for - 


the first time the plea that the inam grant 
was of the melvaram only to a kudivaram 


holder and contends that the onus is on the | 


defendant to show that that view is wrong. 
This is a convenient position for him inas- 


much as there is now no evidence available : 


as to the terms of the actual grant; but hia 
position seems to me untenable, .There 


is no presumption in the plaintiff's favour | 


that the grant was as he says, and there is 
no evidence about it, 


duced no evidence that he did, A conten= 


tion of this kindshould obviously have been | 


put forward from the beginning as part 
of the plaintiff's case, He is relying on it 


The plaintiff, there- 
fore, has te prove that the inam grantee’ 
held the kudivaram right andhe has ad=. 


here for two purposes; first to show that 
the jurisdiction of the Civil Court is not . 


ousted, and second, to shew that the defend- 


ant has notacquired occupancy right. Thera’ | 
were issued taken on both pointsand the | 
present contention was not put forward on.’ 


those issues. It was not set out in the plaint | 


and certainly is not inherent, as has been 


argued, in the word ‘Dumbala’ as defined in. 
Wilson’s glossary or the glossary in Mas» ` 
The present suit has been. - 


lean’s Manual. 
‘twice before the trial Court and twice 
before the lower Appellate Oourt, and not 
until now has this contention been raised. 
I am not _prepared to allow the plaintiff 
to takeit here. It is a question of fact 
and not of law and should have been plead- 
ed as such in the plaint. j 


Plaintiff, therefore; has not proved that . 


the inam. grantee was the holder of the 
kudivaram right at the time of the grant. 
As he now contends that he is the holder 


of both warams he must accept the posis : 


tion that both are obtained by the grant, 
He is, therefore, prima facie a landholder 
within the meaning of s. 3 (5), of tha 
Estates Land Act—see the Full Bench case 
in Jurugumilli Brahmayya v.,Chellaghalé 
Achiraju (1). He is also on his own contens 
von the ryot, and the defendant is, there- 

(1) 70 Ind, Oas. 615; 45 M. 716; (1922) M, W. N, 280; 
841 M. La; T, 9l; 44 M, U J, 229; A L R 1922 Mad,, 
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fore, on the plaintiff's position, an occupier 
of ryoti land who dees not hold the occu- 
pancy right, that is, a non-occupancy ryot. 
To such a suit s. 153 of the Estates Land 
Act primarily applies if the suit is on one 
of the grounds that have been there set 
out, Plaintiff's suit is on the footing that 
the defendant waslet into the land as his 
tenant for 4 years under a muchilika which 
is dated 20th March 1908, thatis, prior to 
the passing of Act I of 1908, and that 
since the expiry of the lease in 1912 
defendant has been -~ntinuing oral leases 
from year to year. Prima facie then the 
proviso tos. 153 added by Act IV of 1909 
will not apply, and none of the rest of the 
section applies. The Civil Court is, there- 
fore, the proper forum in which the suit 
must be brought and the decision of the 
lower Courts is wrong. 

` As plaintiff has already given up his 
‘claim for rent, the only issue now remaining 
for settlement is issue 3, and the decision 
on that will settle. the case now one way 
or-the other. The simplest plan, therefore, 
is to call on the lower'Appellate Oourt to 
submit a finding on that issue. Evidence 
has already beenled on this issue and a 
finding once recorded by the Additional 
District Munsif, Cocanada, in his judgment, 
but the judgment was reversed on appeal. 
However, as both parties had already adduc- 
ed their evidence on the issue, there is no 
ground for permitting fresh evidence. ‘The 
finding will beon the evidence on record. 
Time for finding 6 weeks, For objections 
10 days. : . 





. In compliance with the order in the above 
Judgment, the Subordinate Judge of Coca- 
nada submitted the following f 

. FINDING.—In this appeal I am called 
upon to submit a finding on the evidence on 
record on the following issue: 

“ “Has thedefendant gotoceupancy rights?” 

From the judgment cf the Appellate 

Court it is clear that the land in suit was 
finally held to be a post-settlement inam 
and that the plaintiff is the holder of both 
warams, He is, therefore, prima facie a 
Jandholder within the meaning of s. 3 (5) 

ofthe Estates Land Act, Jurugumilli Brah- 
mayya v. Chellaghahi Aehiraju (1). It is 

admitted that defendant was. let into pos- 

gession by the plaintiff aforesaid in 1908 
and that he was in possession after the 
‘coming into force of the Madras Estates 

Land Act, Plaintiff, no doukt, alleged that 
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the defendant was continuing in possession 
under oral leases obtained from him formal- 
ly from year to year. But there is not a 
scrap of. evidence to make out his case 
beyond a vague allegation in the plaint. 
Defendant, while denying the oral leases, 
contends that he has been in occupation of 
the land coatinuously since prior to 1908. - 
It. is not the case of the plaintiff that the 
land in question is old waste; ner is there 
any material forthcoming from. the record’ 


‘to show that the plaintiffis a ryot himself 


in addition to his being a landholder.. 
Prima facie, therefore, -by force of 8,6 of 
the Act the defendant must be’ deemed to 
have acquired occupancy rights by virtue 
of his possession of the land when the Act 
came into force; and. there is no evidence 
to displace this presumption. The plaint- 
iff's Vakil has not been able to refer me 
to any such evidence or authority iu sup- 
port of the position taken by him. My 
finding, therefore, on the issue is in the 
affirmative to the effect that the defend- 
ant has got occupancy rights in the land. 





This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred to by this Court for trial, the 
Court delivered the following 

J UDGMENT.—Iaccept the finding and 
dismiss the appeal with costs. 

V.N. Y. l Appeal dismissed, 


LAHORE HIGH COURT. 
“BROOND OIVIL ArreaL No. 2t8 or 1927. 
i June 16, 1928. . 
Present :—Mr. Justice Coldstream, 
. PIARA SINGH—Derenpant—ApPeLLANt 


versus 
JAWAHAR SINGH—P.zaintir¥ anb PIRU 
—DEFEND4 NT3— RESPONDENTS. 

Custom—Abadi—Suit by one proprietor ‘against 
trespasser’ on common property, competency of--~ 
Assertion of exclusive title, effect of—Mauza Raja 
Jang in Kasur Tehsil—Kamin's right to sell sites of 
houses. : 

A single proprietor may maintain a suit for eject- 
ment of a trespasser- from the common property only 
when he purports to sue on behalf of the -entire 
body in a representative capacity. He cannot 
maintain such a: suit where he falsely sets up 
exclusive ownership of the property. [p. 404, col. 1.] 

Raja Jang in the Kasur Tehsil of the Lahore 
District is a village and not a town and a kamin 
of that place has no power to sell the site of his 
house without the permission of the proprietary 
body. [p. 403, col. 2.] 

Secend appeal from a decree of the Ad- 


ditianal District Judge, Lahore, dated the 
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19th October, 1926, reversing that of the 
Subordinate Judge, Third Class, Kasur, Dis- 
trict Lahore, dated the 30th April, 1926. 

Dr. Nand Lal, for the Appellant. 

Mr, Darbari Lal, for Mr. Tirath Ram, 
for the Respondents, 

JUDGMENT.—The plaintiff in the 
suit from which this appeal arises is a 
proprietor in patti Durga of Mauza Raja 
Jang in Kasur Tehsil, He sued for pos- 
session of a house inthe patti which had 
been sold by Piru,a Kamin, the first de- 
fendant, to Piara Singh, the second defend- 
ant, alleging that Piru as a kamin was 


not by custom competent to alienate the 


property without the proprietor’s permission, 

The trial Court dismissed the suit hold- 
ing that the plaintiff had not proved his 
own title inthe house, a matter put ex- 
pressly in issue, and that the kamins of 
Raja Jang, which he found to be a town 
and not ‘a village, had a right to alienate 
their houses, 

On appeal the Additional District Judge 
of Lahore reversed this judgment. He 
concurred in the first Oourt’s finding that 
the plaintiff had not established his pro- 
prietary title but held that this did not 
preclude him from suing to eject the 
defendant, as one proprietor could main- 
tain a suit for the ejectment of a trespasser 
in the abadi. He further held that Raja 
Jang was a village and not a town and 
that it had not been proved that the 
kamins of Raja Jang had a right to sell 
the sites of their residence. He gave a 
decree for ejectment of Piara Singh. He 
also gave Piara Singha certificate under 
s. 41 (3) of the Punjab Courts Act to 
enable him to appeal against the decision 
on the point of custom. 

Piara Singh has accordingly preferred 
the presentsecond appeal against the de- 
cree of ejectment and on his bebalf Dr, 
Nand Lal has pressed four points: (1) 
The plaintiff set up his exclusive title 
and did not sue ina representative capacity. 
The lower. Appellate Court having con- 
firmed the first Court’s finding that he 
was not the owner of the house as he 
professed to be should have dismissed 
his suit and not set up a new case for 
him on appeal. (2) The defendant him- 
self is the proprietor and the only decree 
that could have been given was a declara- 
tory one or one for joint possession along 
with all the other proprietors in Raja 


yang, (3) There waa no issue whether, 
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Raja Jang was a town or a village. AS 
a fact it is a town: and, the ‘residents 
have a right to sell the abadi sites in 
their possession. (4) There is proof that 
the kamins of Raja Jang have a right 
to sell the sites of their houses. 

As regards the question whether Raja 
Jang is a town or avillage I agree with 
the lower Qourt’s decision for the reasons 
given in its judgment. The -issue -on the 
point of the customary power of the kamins 
to dispose of abadi sites in Raja Jang 
covers this question, which is one which 
can be agitated in second appeal. See Mansa 
Ram v. Joti (1). Thedecision in Muham- 
mad Din v. Labh Singh (2) by Oampbell, 
J., to the effect thatthe kamins of Raja . 
Jang had no power to sell the sites of 
their houses without the permission of 
the proprietary body is not, of course, 
conclusive for the purpose of this suit, 
but it affords an important relevant in- 
stance in which the power claimed for 
the kamins was judicially negatived. The 
place is described as a Mauza in the 
wajib-ul-arz, which lays down that the 
non-proprietora have no right in the sites 
of their houses. The oral evidence to 
the effect that the kamins have a right 
-to alienate such sites without permission 
is of a worthless description and the 
documentary proof which is discredited 
in the lower Court's judgment is of no 
considerable value. Of the five instances 
to which Dr. Nand Lal has referred three 
were alienations of portions of one pro. 
perty bya sweepress on the oth of October, 
1905, and as regards the other two Dr. 
Nand Lal cannot say that they were 
alienations by non-proprietors, i 

Dr. Nand Lal's contentions that thé 
plaintiff failed to prove himself entitled 
to a decree for possession of the pro- 
perty and that the District Judge has 
set up a case for him not advanced 
by himself at the trial appear to me to 
have force. For the respondent it is urged 
by Mr. Darbari Lal in support of the de- 
cree that the suit really was one on behalf 
of the proprietary body. He has referred 
me to the remark at the end of para, 
225 of Rattigan’s Digest, of Oustomary 
Law and a number of rulings relating 
to suits by proprietors to eject trespassers 
from land improperly alienated or appro- 
priated. Now it seems to have become 


(1) 62 Ind, Cas, 893. 
(2) 73 Ind, Gas, 22); Ay L Ry 1924 Lah, 948, 
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well established by rulings of this Oourt 
that a single proprietor’ may maintain a 
suit for ejectment. of a trespasser from 
common ‘property. The decree .jn such 
a suit enures forthe benefit of the entire 
proprietary body. But in none of these 
. cases to which reference has been made 
do I find that the plaintiff came forward 
as exclusive owner of the property alienat- 
ed or appropriated and sought a decree 
for his own possession. The present case 
is clearly distinguishable from those in. 
which the principle stated above has ‘been 
applied inasmuch as here the plaintiff 
‘clearly sued not on behalf of the pro- 
. prietary body but asked for a decree: 
for possession of the. property for him-- 
self, alleging that he was its owner.. The 
defendants at once raised the objection 
that the plaintiff could not- sue without 
joining the proprietors of the patti Durga, 
and had the’ plaintiff's case really been 
the one set up for him by the lower 
Appellate Court he would presumably have 
asked permission to amend his: plaint- 
Bo as to make it clear that he was suing 
merely as one of the proprietors. Instead 
of doing this he produced evidence, whieh 
was rightly discredited, to prove that he 
himself was the owner of the property and 
that the defendant had paid him rent- 
for it, that is to say, he persisted in 
setting up an exclusive title in the pro- 
perty, a ease which appears to me to be 
inconsistent with the assumption on which 
the lower Appellate Court has granted 
the decree, Finding ‘that the plaint-- 
iff failed’ to prove the title he set 
up and that he is not entitled to the 
decree for possession for which he sued, 
I accept the appeal and dismiss his suit 
with costs throughout, 
A, N, A, 


Appeal accepted. 


erate 


MADRAS HIGH COURT. 
‘O:vit Revision Perrrion No. 510 oF 1927;- 
` July 18, 1928, 
Present:—Mr. Justice Wallace. 
SANTHU MOHIDEEN PILLAI °° 
THARAGANAR—Derenpant 
ane —PsTITIONER . 


Å 


versus b _ 
JAMAL MOHAMMED JAMALUDIN 
LEBBAI—P.aintirr— RESPONDENT, 


- Negotiable Instrumente Act (XXVI of 1881), 8, 87 


--—§ANTHU MONIDERN PILLAT V. JAMAL MOHAMMAD SAMALUDIN LEBBAT, 


112 Í. ©. 1928 
—Fraudulent addition of third person's name as 
maker of pro-note—Material alteration—Suit against 
original maker and newly added person, maintainadil- 
uty of. ` $ 

Where the maker of a pro-note fraudulently 
introduced,’ without his knowledge, the name of a 
third person as being joint maker .of the, note, and 
forged his signature and the payee who was--a 
party to the fraud instituted a suit on the pro- 
note against the maker and the third person : 

Held, that there wasa material alteration of thè 
pro-note within the meaning of s, 87, Negotiable 
Instruments Act and the plaintiff, being privy to 
the forgery, the: suit was liable to be dismissed 


_in toto against both the defendants. 


, An Pillai ¥. Nanjah Goundan (1), fol- 
owed. al P 
A Madam Pillai v. Athinarayana Pillai (2), referred 
Os A ` è 4 
- Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
ofthe Court of the. Subordinate Judge, 
Tinnevelly, in 8. O. 8. No 607 of 1926. 

Mr. K. Venkateswaram, for the Petitioner. 
- Mr, T. M. Ramaswami Ayyer, for the Re- 
spondent, > . ; 


JUDGMENT.—The finding. of fact by 
the lower Oourt is that 2nd defendant 
did not sign the note. That being so, the 
conclusion follows that the note in part 
isnot genuine. The question then arose, 
and should have been dealt with by the 
lower Oourt, whether plaintiff was a party 
to this fraud on the 2nd defendant;.if he 
was, he-could net be given a decree on 


‘a document vitiated by his own fraud; 


if he was not, the lower Court's decree 
would be right. The case in Amirtham 
Pillai v. Najah Goundan (1), relied on by 
petitioner, does not seem to be in- point, 
as here there could arise no suggestion 
that lst defendant agreed to be bound 
only if 2nd defendant was jointly bound, 
since Ist defendant was himself a party to 
the forging ‘of 2nd defendant's mark on 
the note. - 

I remand the case for a finding, on the 
evidence on record, as to whether plaintiff 
was a party to the fraud by which 2nd 


- defendant’s mark was put on the pro-note, 


Time for submission of finding one month 
and for objections ten days. i 





In compliance with the order contained 
in the abore mentioned judgment the Sub- 
ordinate Judge of Tinnevelly submitted the 
following ` - 


FINDING.—The point on which I 


“have been called upon to submit a finding 


a (1) 93 Ind. Oas. 464; 96 M. L. J. 257; 1 L, W, 243; 
WL, T, 204; (1904) M. W, N, 350, LL Ws 2485.05 


z 
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ön the evidence on racord is, ‘whether the 
plaintif was a party to the fraud by whieh 
the 2nd defendant's mark was put on the 


promissory note.’ 
4 * 


2 + 


The plaintiff must have, at least, connived. 


at the fraud, even if there is no direct 
evidence to show that he was instrumental 
in introducing the 2nd defendant's name. 
There is no direct evidence, to prove that 
the plaintiff was a party to the fraud. 
Fraud has to be inferred from the cir- 
cumstances and probabilities of the casa. 
On a consideration of these, I find that the 


plaintiff must have been a party to the 


fraud. 

The finding is submitted accordingly. 

JUDGMENT.—I accept the finding 
of the lower Court that plaintiff was a 
party to the forging of 2nd defendant's 
mark on the document. Such a forgery 
has been held by two learned Judges of 
this Court in Amirtham Pillai v Nanjah 
Goundan (1) and O. R. P. No, 601 of 1912 
to be a material alteration within the mean- 
ing of s.87 ofthe Negotiable Instruments 
Act. The casé--in Madam Pillai v. Athi- 
narayana Pillai (2) has been relied on by 


plaintiff; if this is contrary to the above ` 


two rulings, I prefer to follow the latter. 
The plaintiff must, 
sequence of his own fraud, be non-suited. 
I reverse the decision of the lower Oourt 
and dismiss his suit in toto. The plaintiff 
and lst defendant will pay each his own 
costs throughout. 
Y. N. V. Application allowed. 
Bi 87 Ind, Oas. 48; 21 L. 


LAHORE HIGH COURT. 
Srconp Ovit APeBaL No. 82 oF 1928. 
June 7, 1928. : 
Present:—Mr. Justice Tek Ohand. 
BASAKHI RAM—PGLAINTIFF—ÅPPALLANT 
versus 
BJATTA MAL AND OTHERS—DEFSNDANTS— 
© RESPONDENTS. 
Punjab Tenancy Act (XVI of 1887 
Suit by - landlord for setting aside transfer of ten- 
ancy— Transferor, death of—Nature of suit—Suit 
involving question of nature of tenancy—Jurisdiction 
of Revenue Courts. 


e 
A suit bya landlord to set aside a transfer of a 


right of occupancy and to’dispossess the transferee 


falls under. cl. 3 (h) of 8.77, Punjab- Tenancy Act, 


BASAKHY BAM 9. SATTA MAL, | 


therefore, in con- 


W. 532; A. I. R. 1925 Mad. | 


), s. 77 (8) (hy 
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d is excluatvel ‘cogitzable by a Revenus Court - 
sad ths fact that the transferor -died. before the . 


institution ofthe suit makes no manner of differ- 


. [p. 408, col. 1. ; 7 
ae A v. komad Bakhsh (1), referred to; 


Where on the pleadings ofthe parties itis clear - 
that the dispute between them is as to the nature of. 


the tenancy held by the predecessor-in-title of ,one 
of ths parties under the other party, the suit is 
one which is cognizable by a, Revenue Court only, 
Lear appeal froma decree of the 
Additional District Judge, Hoshiarpur, dated. 
the 15th November, 1927; affirming that of 
theSubordinate'J udge, Fourth Olass, Dasuya, 
-District dagen 
yee Badri Das, R. B., for the Appellant, 

Pandit Devi Chand, R. B., for the Re- 
spondents. . 


JUDGMENT.—The land in dispute | 
was recorded in the Revenue papers as . 
owned by the plaintiff-appellant under ` 
whom one Murari Ram held itas an oc- . 
enant. In the Revenue Records - 
of the last settlement it was not, however, ` 
stated whether Murari Ram was an occu- | 
pancy tenant unders. 5 or 6. In Novem- . 


cupancy tenant. 


ber, 1923, Murari Ram got a notice issued 


to the landlords under s. 53 of the Punjab | 
Tenancy Act, intimating that he intended . 
to sell the land. The landlords did not ` 


dated the lst No» 


avail themselves of the offer, and en the . 


16th of February, 1924; Murari Ram sold - 
defendants-respondents ` 
fora sum of Rs. 4,000. A few months ` 
on “the 16th of Séptember, 1924, - 
Murari Ram died childless and wifeléss, | 


the land to: the 


later, 


In August, 1925, the plaintiff instituted a 
suit in the Civil Court for possession of the 
land urging that Murari Ram was an oc- 
cupancy tenant under s. 6 and had no 
power to effect the sale without the write 
ten permission of the landlords. The de- 
fendants pleaded that Murari Ram was an 
` occupancy ténant under s; 5 and that his 


status as such had. been declared in a | 


previous case between him and the land- 
lords decided by Mr. Wakefield, Assistant 


Collector, on the 27th of July, 1905. The ` 


Subordinate Judge dismissed the suit and 


his decision has been upheld on appeal” 
by the learned Additional District Judge. ` 


an objection that the suit was not cogniz- 
able by the Subordinate Judge. An issue 
was framed on this point, but at the time 


- plaintiff, The objection was raised again 


After the pleadings had been filed in, ` 
the trial Court the plaintiff himself raised ` 


of arguments.it was given up by the 
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by him in his memorandum of appeal be-- 
fore the Additional District Judge -but 
does not appear to have been argued. Mr. 
Badri Das, who appears for the plaintiff- 
appellant does not now support this plea 
but contends that the suit is cognizable 
by a Civil Court. After examining the 
pleadings of the parties and hearing both 
Counsel at length I am, however, of opinion 
that on.the written statement of the de- 
fendants it had “become necessary” to 
determine a matter which under s. 77 (3) 


(h) was cognizable exclusively by a Revenue . 


Oourt and therefore, the Civil Court ought 
to have taken action under cl. (1) of 
the proviso to that. section and should 
have endorsed upon the plaint the nature 
of the mattersfor the decision of the Revenue 
Oourt together with the particulars requir- 
ed by O. VII, r. 10 and returned the plaint 
for presentation to the Assistant Oollecter, 
This was notdone and itis now a matter 
for consideration as to what course should be 
adopted by this Court. 

‘It is clear that the main dispute between 
the parties is as to the nature of the ten- 
ancy held by Murari Ram under the plaint- 
iff-appellant, For the plaintiff it is urged 
that his status was that of a tenant under 
s. 6, while the defendants, who derive 
their title. under a sale-deed from Murari 
Ram, maintain that he was an occupancy 
tenant under s, 5(1) (d), Moreover on the 
plaint. the suit is.one by a landlord to 
set aside a transfer made of a right of 
occupancy and to dispossess the person 
to whom such transfer had been made. 
‘This being so, the suit clearly falls under 
pub-el. (h) of cl. (3) of 8." 77.,Mr. Badri 
Das contends that as the occupancy tenant, 
Murari Ram, had died before the institu- 
tion of the suit, and the tenancy had come 
to an end, the case is not governed by sub- 
cl. (h) aforesaid. This contention, how- 
ever, is sufficiently met by a decision of 
the Obief Oourt reported as Chhangu v, 
Muhammad Baksh (1) with which I agree, 

The suit was clearly cognizable by a 


Revenue Court and oughtnot to have been ` 


_ tried by a Subordinate Judge. As all the 
relevant evidence has been placed on. the 
record and no prejudice is shown to have 
been caused to either party by the trial 


of the case in the Civil Court, the proper ` 


cours, is totake action unders. 100 of the 
Tenzncy Act and to register tbe decree of 


D Sind. Ces, 666; 32 P. R: 1912; 58 P. L, R. 
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the trial-Court as that of an Assistant 
- Collector.: [Wadhawa v, Hassi (2).] < i 
I accept the appeal, set aside the decree 
of the Additional District Judge and order ` 
that the Subordinate Judge's decree be 
registered as that of the Assistant Collector 
first. grade, and direct the District Judge © 
to return the memorandun of appeal to the 
plaintifi-appellant for presentation tothe ` 
Collector for disposal in accordance with 
law. Having regard to all the circum- | 
stances of the case I leave the parties’ 
to bear their own costs in all the Oourts, 
R. L. Appeal accepted. 


(2) 29 Ind. Cas. 778; 73 P. R. 1915; 11 P. L.R, 
1915; 24 P, W. R. 1915, _ $ K 


MADRAS HIGH COURT. — 
Seconp O1vin APPBAL No. 616 oF 19285. 
; May 3, 1928, 

Present:—Justice Sir William 

Watkin Phillips, KT., and 
` Justice Madhavan Nair. 

B, RAJA RAJESWARA SETHUPATHI 
alias MUTHURAMALINGA 
SETHUPATHI—DerenpantT— | 

APPELLANT. ae: 


1e7Tsus 
MUTHUDAYANA PILLAI— PLAINTIFF 
_ — RESPONDENT. . 

Madras Estates Land Act (I of 1908), ss. 55, 57, 
189—Suit for patta in Revenue Court—Dismissal of 
suit on ground of no right to patta—Subsequent 
suit for possession, whether barred by res judicata. 

Where a plaintifi's suit ina Revenue Court under 
B. 55, Madras Estates Land Act, for grant ofa paita 
is dismissed on'the ground that he is not entitled 
to demand a patta, a subsequent suit for possessicn 
in the Civil Court is barred by res judicaia by 
virtue of s, 189 (3) of the said Act. [p. 408, col. 1.] 

Second appeal against a decree of the 
-Courtof theSubordinate Judge, Ramnad, 
at Madura, in A. S. No. 61 of 1922, (A. 8. No. 
No. 64 of 1922,0on the file of the District 
Court, Ramnad at Madura), preferred 
against the decreeof ihe Court of the District 
Munsif, Paramakudi,in O.8. No. 155 of 
1920 (O. 8. No. 820 of 1919 on the file of the 
Court of the District Munsif of Devakot- 
ta). : 

Messrs. S. Vafadachariar and S, Sundra- 
faja Ayyangar, for the Appellant. 

Mersis. K. Bhashyam Ayyangar and R, : 
- Narasimha Charigr, for-the Respondent. 
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SUDGMENT. . — 

Phillips, J.—In this case the plaintiff 
(reapondent) instituted a suit in a Revenue 
Court under s. 55, of the Estates Land Act. 
His suit in respect of. the plaint land was 
dismissed on the ground that he was 
not entitled to demand a patta, He 
has brought . the present suit to 
obtain possession of the suit land, and the 
question that now arises for devision is 
whether the decision in the prior suit in 
the Revenue Oourt is res judicata or not. 
The section applicable is s. 189 (3) of the 
Estates Land Act. Itsays: “The decision 
of a Revenue Court or of an appellate or 
revisional authority in any suit or proceed 
ing under this Act,on a matter; falling 
within the exclusive jurisdiction of the 
Revenue Court shall be binding on the 
parties thereto and persons claiming under 
them, in any suit or proceeding in a Oivil 
- Court in which such matter may . be in 
issue between them.” i 

This question has been considered in 
several cases butin most of these casés 
the circumstances were not the same as here, 
In Ramadina Das Gosayiji Garu v. 
Boishamo Mundalo (1) and Second Appeals 
Nos. 10U2 and 1213 of 1916, on the file of the 
High Court the prior litigation in the 
Revenue Court had been in respect of 
commutation of rent and it was held in a 
subsequent suit ina Civil Court that the 
decision as to title in the Revenue Oourt 
did not constitute res judicata as it 
was a decision on a matter which did not 
fall within the exclusive jurisdiction of the 
Revenue Court. Second Appeal No. 786 of 
1919, onthe file of the High Oourt, was 
concerned with the decision in a suit for 
rent for a particular fasli and the same 
- view was held. In all these cases it is 
clear that the question decided in the 
Revenue Oourt was not one falling within 
its exclusive jurisdiction so far as those 
suits were concerned. There is, however, 
a decision in Sobhanadhri Apparao v. 
Dathadu Venkataraju (2) in which the 
facts are very similar to the present; the 
suit io the Revenue Courtin that case 
being one under s. 56 ofthe Estates Land 
Act for enforcing a patta, and it was there 
held that the decision of the Révenue 
Court on the title to theland or occupancy 


1) 69 Ind. Gas, 938; 14 L. W. 351. 
2) G0 Ind. Cas. 700; 43 M. 859; (1920) 'M. W. N. 


ey 394M. L, d, 476; 12L. W. 512; 38M. L. T. 
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rights was not ree judicata ina subsequent . 
suit in a Civil Court. Sadasiva Ayyar, Jy 
who delivered the leading judgment, has 
unfortunately based his judgment on a mis- 
apprehension that s. 11 of the Civil Proced- 
ure Code is not applicable to proceedings 
under the Estates Land Act, although it is 
expressly made applicable under s. 192. 
He accordingly came to the conclusion that ` 
s. 189 (3) was enacted in the place of s, 11, 
Civil Procedure Code, and was not intend- 
ed to go beyond s.11, and to consti~' 
tute the decisions on issues arrived at in the 
Revenue Oourt in suits cognizable exclu- 
sively by the Revenue Oourt binding on a 
Givil Oourt as res judicata. Spencer, J., no: 
doubt, held that the decision as to title in 
the Revenue Court was a decision on an in-, 
cidental matter, inasmuch as the patta had: 
been ordered and its provisions were settled. 
If in the present case the decision as to the 
occupancy right of the plaintiff can be 
deemed to be on an incidental matter, I 
entirely agree that it would not con- 
stitute res judicata in subsequent civil 
proceedings. I am, however, of opinion 
that it is not a decision on & mere incident- 
al matter, but a decision on a matter falling 
within the exclusive jurisdiction of the 
Revenue Gourt. Under s. 57, “In adjudi- 
cating suits under ss, 55 and 56, the 
Collector shall first inquire whether the 
party sued is bound to grant or accept a 
patta and, unless this be proved, the suit 
shall be dismissed,’ A suit for the grant of. 
a patta, lies within the jurisdiction of the 
Revenue Gourts and cannot be brought in 
a Civil Court uuder s. 189 (1) of the Estates 
Land Act. When the Legislature lays 
down that in such a suit the Revenue Court 
must decide in the first place whether the 
party sued is bound to grant or accept a 
patta, it seems to me to indicate that the 
question is one within the exclusive juris- 
diction of that Court; that is to say,.s. 189 
(3) is applicable and the decision is res 
judicata in subsequent civil proceedings, _ 
It jis argued that only a suit for patta 
is within the exclusive jurisdiction of 
Revenue Courts and that a suit may be 
brought in a Oivil Oourt to establish 
occupancy right. -If the land is ryoti land 
the ryot is bound to accept patia and 
execute a muchilika. If, therefore, he 
brought a suit in a Oivil Ocurt for a 
declaration of his right of occupancy, he 
would be entitled to the further relief of 
the grant of patta. If he asks for this 


408 
further relief ho would have to be refer- 


red toa Revenue Court, and if ha failed to 
ask for such ‘relief, the Court would not 


granta. bare declaration. This difficulty- 


has been met by the Legislature by enact- 
ing that the Revenue Court shall determine 
the right of a party to. the. grant of patia 
in-a suit under s. 55 or 56, and consequent- 
ly that question must be ‘deemed to be one 
‘Revenue Court. -~ } 
In order ‘to test the correctness of this 
view, the -result of a contrary conclusion 
may be considered. In the present case it 
has been held that the plaintiff is not 
entitled to a patta and consequently is not 
bound to execute a muchilika, If, how- 
ever, the lower Courts’ decision is correct 
the plaintiff will be. entitled to possession 
of certain lands which are ryoti lands with- 
in the meaning of the Estates Land Act, 


exclusively within the jurisdiction of the — 


ASGHAR HUSAIN Wi SARDAR WUSATE, 


: but he will not be bound by any patta or- 


muchilika, Infact -his possession would 
be one of absolute ownership, for it has been 
finally decided that he is not entitled to be 
atenant, The result, therefore, of holding 
that the prior decision is not res judicata 
would result in making the plaintiff, who 
only claims occupancy rights, the absolute 
owner of the land. It is to prevent such 
absurdity that the Legislature has enacted 
s, 57 and s. 189 (8). f ; 
7 A further point has been raised by the 
appellant and that is that the finding of the 
lower Courts as to the ‘plaintiff's occtpancy 
right is wrong in’ law and should be 
reversed, but in’ the view I have taken on 
the question of res judicata it is unnecessary 
to discuss this point, 

In the result the appeal is allowed and 
the plaintiff's suit dismissed with costs 
throughout., Jo i ’ 

. Madhavan Nair,d.—I agree and 
have nothing to add. ` 
~ 


Y. N. Ve- TA ppeal allowed. 


- were included as portions: 
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OUDE OHIEF- COURT. x 
‘First Civie Appman No. 9 oF 1928, - - 
~ August 14, 1998, a 
Present —Bir Lonis Stuart, Kr., Chief 
Judge. and Mr. Justice Raza. i 
Saiyid ASGHAR HUSAIN—PLAINTIFP =.. 
-, APPELLANT 3 . 
, versus 
Saiyid SARDAR HUSAIN AND aNOTHER— , 
DEFENDANTS——RESPONDENTA, < 
Pre-emption— Four Villages setiled with diferent 
persons—Formation of 4 villages as one unit—Pereona - 


owning shares in any one village, whether member o 


f 
village commiunity—Oudh Laws Act (XVIII of 1876), 
Pte r 


- There were 4 villages which until the ‘year 1866 


had been settled with 4 different persous. At the 
First Regular Settlement the Government amalgamat- 
ed ‘the 4 villages into one; village. The one 
village thus constituted was known by a particular 
name and within its hadbast the other 3 villages 


Held, that there was only one village community 
for the whole of the four mahals’ after they had 


- been amalgamated and that a sharer jn any one of 


.. be decided is common, 


the said villages was a “member of. -the village | 
community” within the meaning ofs 7 of the Oudh 
Lawa Act and was entitled to pre-empt. [p. 410, col. 


Ram . Dayal v. Chaudhri Muhammad Abdul Basit - 
(1), followed. ~ 


First appeal against an order of the 
Subordinate Judge, Barabanki, dated the 
20th October, 1927. ; 

- Messrs P. L. Banerji and Aditya Prasad,’ 
for the Appellant, 4 - 
. Mr. Niamat Ullah, for the Respondents.: 

JUDGMENT.—These.appeala arise out 
of the same subject-matter and will be de- 
cided together,” On the 15th July, -1926; 
Mirza Bahadur Mirza Jafar Ali Khen and 
Musammat Atia Khanam transferred by sale 
the mahal of Jafarpur in what is known 
as the village of Bibiapur Ghat in the Bars- 
banki District together with other property 
to Sardar Husain and Saiyed Husain; for 
Rs. 21,600. The validity of, the sale is 
challenged by two separate persons in two 
separate suits. -Ove of these -is. Saiyed 
Asghar Husain: and tke other. is Saiyed. 
Tajdar:Husain. Each of these persons ia a 
co-sbarer in Muzaffarpur and Pura Sarai 
which are mahals‘ of Bibiapur Ghat. Each ° 
ofthese::persons bas challenged. this gale -. 
asserting -a .right ‘of pre-emption under 
Obay: IT of the Oudh Laws Act (XVIIL of 


., 1876: The learned trial Judge. dismissed 


both: these suits on the” ground ‘that the - - 


. plaintiffs are not members of the village 


community of Jafarpur. 


p Fach bes anpeal- 
ed ifia separate appeal, 


The question to 


If: it be decided. 
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that these two persons, who stand at present 
in exactly thesame position, are members 
of the village community which owned 
Jafarpur the suits will have.to be remand- 
ed for trial in order to determine which, ‘if 
any, isentitled to a preferential right of 
pre-emption or, if it be found that they are 
equally entitled to détermine by lot which 
person shall exercise the right. 

The facts are these. It is proved and ad- 
mitted that Bibiapur Ghat originally formed 
by tradition a portion of an estate consist- 
ing of fifty-two villages which- estate in the 
` fourteenth century was assigned to Saiyed 
Ilm-ud-din by the Delhi Oourt for his 
maintenance. We have it that at the time 
of the annexation Bibiapur Ghat, Pura Sarai, 
Jafarpur and. Muzaffarpur was each a fiscal 
unit held undera separate kabuliyat. Fur- 
ther we find that at the summary settlement 
these four separate mauzas, as they were 
called then Bibiapur Ghat, Pura Sarai, Ja- 
farpur and Muzaffarpur, were each settled 
under a separate kabuliyati with separate 


persons. Bibiapur was settled with Sadiq 
Husain, Pura Sarai was settled with 
Nazar Husain, Jafarpur was! settled 


with Qaim Husain and Muzafarpur was 
settled with the three above persons jointly. 
This system continued until the year 1866 
when at the Firat Regular Settlement the 
Government, for purposes of convenience 
amalgamated these four - villages into one 
village. Bibiapur Ghat being the most im- 
portant of the four, the new village was 
called Bibiapur Ghat and Pura Sarai, Jafar- 
purand Muzafarpur were now rocorded as 
portions. They should have been described 
as mazras or hamlets but they continued to 
be described as villages though they were 
included in the one hadbast village of Bibia- 
pur Ghat. Hach of the four remainéd a 
separate mahal in name. 

The question which has to be considered 
is this. Are the proprietors of Muzaffarpur 
and Pura Sarai to be considered members of 
the village community in which Jafarpur 
is? If they are considered as members of 
the village community a right of pre-emp- 
tion does exist. Both sides agree that there 
is a village community, but the contention 
on behalf of the vendees-respondents is that 
the village. community consists only of 
the persons owning shares in Jafarpur. In 
order to determine the questions? before us 
we have, first, to look closely at what hap- 
pened at the First Tegul:r Settlement, and 
secondly, to examine the provisions of the 
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second Chapter of the @udh Laws Act. Thi 
-much is clear that whatever Tans j 
case before 1866 the four mahals in questiori = 
bka after Vie one fiscal whole, Tho 
wajib-ul-arz of the village which is pri 
woe 2 katen a ; ge which is printed . 
1 the course’ of the recent settleme: 
after an inquiry as to title, Bibiapur Ghat 
Pura Sarai, Jafarpur and Muzafarpur wera 
settled in the name of Nazar Husain Lam- 
aor ua of Rs, pe perannum (pay- : 
able) in two equal inst J if 
anne 8, F annes 8." ies 
t is perfectly true that’ each mahal was 
assessed toa separate land ference Gai thie 
consequence of the appointment of Nazar ` 
Husain was this. Any default of land rer 
venue over any mahal -could be recovered 
from Nazar Husain. It could aleo be Te: 
covered from the proprietors in’ the mahal 
in which the default had taken place and 
the wajib-ul-arz a om layi down specially 

ə manner in which 6 
kpn | © recovery can be 

“ The Government Re 
the eee held jointl 
paid by the co-sharers to the-lambard 
along with his own revenue, deposits w > 
the Tahsil Treasury and obtains the dakhi- 

_ las for the entire amount in his own name. 
Erte er Should he fail to. do 

; -sharer mis-a i 

Government demand and abonde ee 
‘in the first instance, his nearest heir- should i 
pay the same, if he has means to do: go 
otherwise the lambardar or his other co- 
sharers shall pay off the arrears dué from 
that pattidar and take possession of the 
defaulter’s share.” Beyond, however, amal- 
gamating the four mahals as a fiscal whole 
there appears to-have-been no other change 
in the. constitution of -the Villages at the 
time of the Regular Settlement, 

Having arrived at this conclusion we now 
come to the law as it stands in the Oudh - 
Laws Act. Under s. 7 the right of pre- 
emption is presumed to existin all village 
communities however constituted, whether 
proprietary or under-proprietary, This Act 
-came-into force in October, 1876, that is to 
say, some ten years after the Regular Set- 
tlement. It. is accepted by- both parties 
that there-was a village community or that 
there were communities in these four'mahals 
in 1876. The-appellants would have it that 

„& person owning rights in one of the, tour 
mahals wasa member of the village ‘com. ` - 
munity which comprised all the .persong” 


venue in respect of © 
y and otherwise is 
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holding rights in the four mahals and the 
respondents would have it that the village 
community must be taken in each instance 
to consist of the persons holding rights in 
‘each mahal and of no oneelse. Itis agreed, 
however, that there was a village commu- 


nity. We acceptthe definition of a village . 


community within the meaning of the Act 
which was stated by the majority of the 
late Court of the Judicial Commi-sioner in 
Ram Dayal v. Chaudhri Muhammad. Abdul 
Basit (1) :— 


“I would hold, therefore, that a ‘village 
community’ under the Oudh Laws Act con- > 


sists of the whole body of persons possessing 
rights as proprietors, under-propristors or 
‘heritable lessees in village lands.” 


Applying this definition we are of opinion 
that there was one village community for 
the whole of the four mahals after they had 
been amalgamated in 1866 and that a sharer 
in sny one of the mahals was member of 
that village community. The Act does not 
use the word “village except in the ex- 
‘pressions “ village community” “ village 
site” and “village boundary.” It uses 
the expression ‘‘ mahal.” Ins.9 the right 
of pre-emption is given preferentially to 


the co-sharers of the sub-division in order- 


of their relationship to the c>-sharers of the 
whole mahal in the same order and then- to 
any member of the village community. A 
mahal may include a whole village. 
It may include more than one village, 
Oa the other hand a village may include 
more than one mahal, A mahal is merely 
an area, ofland for which a separate engage- 
mant of revenue is taken and we have to 
look tothe meaning of the words “village 
community” outside the meaning of the 
word “mahal.” : A village community is on 
‘the face of it artificial for it was largely for 
the Crown to determine what was a village. 
Aoplyiog the definition, however, in Ram 


Dayal v. Chaudhri Muhammad Abdul Basit. 


(1), we consider that after 1866 the whole of 
the owners of these four mahals fermed the 
members of one village community. We, 
therefore, allow these appeals. As our de- 
cision is merely on the preliminary point 
the suits will now have to go back to the 
learned trial Judge or his successor. As 
wa have reversed his decision upon the point 
on which he has dismissed the suits he will 
restore them to their original number and 
decide them on their merits. This order 


(1) 1 Ind, Oas. 7; 12 O. O. Lat p. 7. 
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is under O. XLI, r. 23, Civil Procedure Code, 
Costs here and hereafter will follow the 
regult, a 


G. H. Appeals allowed.. l 


. MADRAS HIGH COURT. 
Sroonp Orvit Appuat No. 720 os 1925. | 
February 20, 1928. 

_ Present:— Mr. Kumaraswami 
Sastriar and Mr. Justice Devadoss, 
Ru. Ar. Ar. Rua. ARUNACHALA 

í OHETTIAR AND ANOTHHR— 

PLAINTIFFS—A PPELLANTS 

f _ versus ; 

VIRAPPA OHETTIAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
7. 15—Joint decree—Execution of decree by one 
decree-holder—Payment out of Court during pendency’ 
of application, whether enures for benefit of other 
decree-holders—Suit by latter, maintainability of— 
Interest on amounts collected, accrual of. 1 

In the absence of any express direction by the 
Court or a provision in the decree whieh permits 
execution for the benefit of the executing creditor 
alone, execution by a joint decree-holder is for the 
benefit of all the joint decree-holders, and any amount 
received by the executing creditor, whether in Court: 
or, outside the Court during the pendency of the- 
execution application must enure for the benefit of 
all the joint decree-holders. It is immaterial whe- 
ther ‘the judgment-debtors pay the whole or any 
portion of the amount into Oourt or into the handg 
of the executing creditor outside the Court, so long” 
as they pay the amount by virtue of, or. during, the: 
pendency of an execution application filed and pro- 
secuted by the creditor who receives the amount. p. 
412, col. 1.] 

there is no execution by him he may receive his 
share of the decree amount from the judgment- 
debtors and the other judgment-creditors scannot’ 
claim from him any share of the money paid to 
him, But where he is acting on behalf of all the’ 
judgment-creditors he cannot, when any advantage 
accrues to him, retain that for himself alone. [ibid.] 

It is immaterial to consider whether the judgment- 
debtors, in paying any portion of the decree amount, 
intended that the executing creditor alone should- 
have the benefit or not. What they pay is towards 
the decree and when satisfaction is entered to the. 
extent of the amounts paid and the decree is satisfi- 
ed to that: extent, that satisfaction must-to that 
extent be against the interest of all the creditors. [p, 
412, col. 2.] 5 

The circumstance that the non-executing decree- 
holders are not debarred from executing the decree 

efor their share of the decree amount does not stand- 

in the way of “their claiming their share of the- 
amount realized by the joint decree-holder who; 
had executed the decree on behalf ofall, [ibid]. - 


x 


1121, 6, 1998 


In such a suit the plaintiff is entitled to interest 
on the amount collected by the joint decree-holdey 
ouly from the date of demand. [p. 418, cols. 1 & 2.] 


Second appeal filed against the decree of 
the Temporary Subordinate Judge, Deva- 
kotah, in Appeal Suit No. 9 of 1924. 

Mr, Patanjali Sastri, for the Appellants. 

Mr, Kesava Ayyangar, for the Respond- 
ents, 


- JUDGMENT. 

Devadoss, J.—The plaintiffs, defend- 
ant No, 1's father, and some others were 
joint decree-holders in a mortgage-decree 
in O. S. No.330 of 1911 on the file of the 
Sub-Oourt of Ramnad. Defendant No. l’s 
father, Murugappa Chetti, applied for 
execution of the decreeand collected some 
amounts. Plaintiffs have brought this suit 
for their share of the decree amount against 
Murugappa Ohetti's son, defendant No. 1, 
and his grandsons, defendants Nos, 2 and 3. 
The defendants raised several contentions. 
The District Munsif found that Murugappa 
Chetti received the amounts from the 
judgment-debtors on behalf of all the judg- 
ment creditors, but dismissed the suit on 
the ground that it was barred by res 
judicata. On appeal the Subordinate Judge 
of Devakotta dismissed the plaintiffs’ suit 
holding that the amounts were not realized 
in execution and that they were paid to 
Murugappa Chetti towards his own share 
of the decree amount and that the plaint- 
iffs were not entitled to participate in 
them. The plaintiffs have preferred this 
appeal, 

The facts are that the plaintiffs are 
entitled to 34 out of 225 shares and 
Murugappa Ohetti was entitled to 1104 
out of 225 shares and others were entitled to 
the rest of the shares. Murugappa Ohetti 
applied for execution, in E. P, No. 259 of 
1918, on behalf of all the decree-holders, 
and prayed among other things for the sale 
of item No.6 (more correctly item No.5) and 
for the appointment of a Receiver in respect 
of certain other items. Notice was given 
toall the decree-holders and no objections 
were raised to the grant of the prayers in 
the execution petition. Defendant No, 2 
paid Rs. 2,250 to Murugappa Chetti and 
allowed him to receive Rs. 850-54 his 
(defendant No. 2’s) share of theincome of 
a village. The plaintiffs claim their 
share of these two items. Murugappa 
Chetti is dead and his heira are the deferfd- 
ant No. 1, his soa an l defendants Nos. 2 
and 3, thesons of defendant No. 1, 
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The contention of the appellants is that 
as the decree was executed by Murugappa 
Chetti for the benefit of all the decree- 
holders, they are entitled to their share 
of the amounts realised in the proportion 
of 34 to 225, The respondents’ contention 


_is that the amounts were not realized in 


execution or through Court but were 
paid to Murugappa Ohetti outside the 
Court towards his own share of the decree 
amount and the plaintiffs are not entitled 
to a share in them. From the facts 
admitted or proved it is elear that the 
amounts received by Murugappa Ohetti 
were during and in consequence of the 
pendency of the execution application.. 
Murugappa Ohetti received the amount 
of Rs. 2;250 under an arrangement that 
he should not press the Receiver’s applica- 
tion and he did not press it. This ig. 
clear from the arrangement set out in 
Ex. O, a memo. filed on behalf of Murugappa 
Chetti and defendant No. 2, namely, ‘that 
in the matter of the petition presented 
for the appointment of a Receiver with, 
respect to the produce of Manjur village 
in the said suit, as defendant No.2 has 
paid to-day in cash Rs. 2,250 for being 
credited towards the assignee decree- 
holders’ share in the suit decree amount 
no Receiver need be appointed for the said 
Manjur village.’ 

According to the arrangement between 
Murugappa Chetti and defendant No. 2 
satisfaction of the decree was entered to 
the extent of Rs. 2,250. It cannot be said 
that the amount of Rs. 2,250 was received, 
without reference to the execution appli- 
cation then pending and without the 
knowledge of the Court. : 

The argument on behalf of the’ defend- 
ants is that the amount was paid to 
Murugappa Ohetti not through Court. 
but outside the Court and only towards 
his share of the. decree amount and, there- 
fore, he isentitled to retain itas against 
the plaintiff, and it is only when one of- 
the decree holders executing a decree 
receives more than his share of the 
decree amount that he would be account- 
able to the others for the excess. This 
argument is on the face of it untenable. 
When a joint decree-holder executes a 
decree to which he and others are 
entitled, he executes the decree prima 
facie forthe benefit of all, unless there 
is a direction by the Court or in -the 
decree itself which permits execution 


1 
4 


satisfaction of the decree which he is exe- 


“412 ~ 


‘for the benefit of -the executing creditor 
alone. In the absence of any such ex- 
press direction by-the Court or a provision . 


` Yn the decree for. the purpos^, execution 


by any one of the joint creditors is for 
the benefit of all-the joint decrae-holders 
and any amount received by the executing 
creditor, whether in Oourt or outside the: 
Cotirt during the pendency of the execution 
application must enure for the bei. fit of all 
the jointdecree holders. It is immaterial whe-_ 
ther the judgment- debtors pay the whole or 


` - any portion of the amount into Oourt‘or into , 


the hands of the executing creditor outside. 
the Court, so long as they pay the amount 
by virtue of or; during the pendency of an. 
execution application filed and prosecuted 


- _ by the creditor who’ receives the ‘amount. 


It would be putting a premium upon fraud - 
to allow one ‘of the judgment-creditors to 
éxecute- the decree on ‘behalf of all the 
‘creditors and to permit him to retain for- 
his sole benefit any money paid to him or. 
any- property purchased by him in part 


cuting. If there isno execution by him he- 
may receive his share of the decree amount’ 
from the judgment-debtors and the other: 
judgment-creditors could not claim “from 
him ‘any ‘share of the money paid to him, 
But where he is acting on behalf of all 
the judgment-creditors he cannot, when 


for himself alone. - > 


“any advantage accrues to‘him, retain that: 


“Order XXI, r. 15 is as follows :— Lan 

-“Where a decree-has been passed jointly 
in favour of more persons than one, any one. 
ot more of such persons may, unless the. 
decree imposes any condition to the con- 
trary, apply for the execution of the whole 
decree for the benefit of them all, or, where- 
any of ‘them ‘has died for the benefit: of. 


.the survivors and the légal representatives 
: of the deceased. 


“Where the Court sees sufficient cause for 
allowing.the decree to beexecuted on an 
application made under this rule, it shall 
make-such order as it deoms necessary for 
protecting the interests ‘of the persons who | 
have not joined in the application.” - 

This ruleis the same as s. 231 of the’ 
Oodé of 1882 and the only amendment in- 
troduced into the rule is “unless the decree: 


, imposes any conditiszn -t0,the contrary." 


Under the rule any one of the joint decree. 
holders may execute the whole of the decree. 
unless the decree imposes any condition to 
the contrary and the Court-shall make 


ARUNACHALA OHETTIAR V. VIRAPPA OHETTIAR. 


NG. 


~ 


112 fs 6, 1998 ; 


such order as, it deems necessary for pros’ 


tecting the interests of the. persons wha 


have not joinedin the execution application. ` 


Tt is immaterial to consider whether the 
judgment-debtors, in paying any portion: of 


the decree amount, intended that the exe--— 


cuting creditor alone should have the 
benefit or not. What they payis towards 
the decree and when satisfaction is enter- 
ed to the’ extent of the amounts paid and 
the: decree is satisfied. to that extent, that 


satisfaction must to that extent be against . 


the interest of all the creditors, and, there- 
fore, it is but fair that they should have 


the ‘benefit of their share of the amount _ 


which went to satisfy the decree, 


Itis urged for the respondent that the | 


plaintiffs are not debarred from executing . 


the decree for their share of the. decree 


amount, No doubt, as the law ‘stands, one 
of several joint decree-holders can apply . 
with the permission of the Oourt for the - 


execution for his share. But the existence 


-of that remedy does not stand in the way 
- of their. claiming their share of the amount 
realized by another decree-holder who éxe- ` 


cutes the decree on ‘behalf of all. 
Rupees- 805-5-7 were collected out of 


defendant No. 2's share of the-income of | 


acertain village, This amount was collected 


during the pendency of the execution ap- . 


‘plication and was given credit-to in the 


petition filed by Murugappa Chetti in E., 
- A. No. 316 of 1921, Ex. D, and the observa- . 
` tions made with regard to the sum of 

Rs. 2,250 apply equally to this amount. . 


To allow the contention of the respondents 


would result in a joint creditor, who applies . 


for the execution of a decree, realizing 


his share.of the decree amount and de-. 


feating the elaims of the other joint de- 
cree-holders. 


Where the judgment-debtors . 


are not in a position to pay the whole; 
of the decree amount they might com-. 


pound with the eréditor who actually . 


executed the decree or pay him the amount 


and plead inability to pay anything.to . 


the other . joint judgment-creditors. who 
do not apply for execution,-or- they may 
sell their property to the executing creditor 
alone and leave nothing for the rest, 


decree- holder who executes a decree executes 


it, unless there is a direction in the de- i 
cree or unless the Court permits execution 


for his share alone for the benefit of 
all the joint decree-holders, 


It - 
i3 nnnecessary to discuss this matter any. 
further as we are satisfied that a joint . 
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In Tarasundari Burmoni v. Bekari Lal tors including the plaintiffs, they are en- 
Roy (1) it was held that execution by titled. to interest from the dates of the Te-, 
one creditor is for benefit of all the ceipts of the amounts as Murugappa Chetti 
judgment-creditors, Phear, -J., observes was accountable to them for their share, 
at page 29* that the execution which has Murugappa Chetti was not accountable 
been taken out by the Chatlangis has-been, in the sense of his being a trustee, . 
as by law it must be, executionof the whole He received thé amounts, no doubt, on 
decreé; and as the result of the process issued behalf of all, but so long as the plaintiffs" 
for the execution, Rs, 34000 has been did not claim the share of the amount 
. Tealized, there.can be no doubt that all he was not bound to go to them and pay. 
the persons representing the joint decree- them. Ifthey did not claim them he would 
-holders are entitled to share in- that have been entitled to keep the amount 
according to their interests, . 7 in-his hands. It is not suggested that any 
Under s. 207 of Act VIII of 1°59, corres- demand was made on Murugappa- Ohetty 
ponding to s. 231 of the Code of 1882, it or the défendants to pay the amount before. 
was for the Uourt.to protect the- interests the date of the suit. The plaintiffs are not 
.of the other decree-holders when it per- entitled to claim interest under the Inter- 
. mits execution of the interests of one joint est Act, Interest will be allowed on the 
decree-holder, =~ : . plaint amount from the date of the plaint 
Phear, J. went the length of observ- at6 per. cent. per annum. oot 
ing that the other decree-holders could _ In the result the judgments of the lower 
not be allowed to suffer in: consequence Oourts are set aside and the plaintiffs will 
of the omission of the Court to protect have a decree for the plaint amount with 
their interests. In Tarruck Chiunder Bhutta- inteseat at 6 per cent. per annum from 
‘charjee v. Divindro Nath Sanyal (2), Totten- date of the plaint, Parties will pay and 
ham,-J., observes that the Oourt ought recélve proportionate costs throughout. 
‘not to recognize payments made out of Kumarasawmi Sastriar,: J.—I 
Oourt, unless made and certified for the agree, ? ee 
benefit of all, at least in. cases where, ag oNV Appeal allowed, . 
in this one, the extent of the sharés is in oe ` 
. dispute, I am rather strengthened in the 
view by the terms of s. 231, : 
In Kesri v. Ganga Sahai (3) the Allah- an ve 
- abad High Court held thatthe purchase - 
.by one of the joint decree-holders, who -.` - 
executed a decree and who has obtained 
~ leave to bid, of a portion of the judgment- | 
debtor's- property was for the benefit of 
all the judgmént creditors and they were 
entitled to their share in tha property’ 
. purchased proportionate to. the share ef a 
the decree amount. This décision shows 
ran me be ane iip a de- . PEN 
rived directly or indiréctly by the creditor ` ma: ; OW 
executing ee ae that must enure for B ANOA AIGH om R; 
the benefit of all. . : i < a 105 
“It is urged for the respondent that the : Orvıt Reraeenos, No. 9 or 1927, 


ae A : a March 19, 1928, 
a mene entitled ga interest on Present :—Sir Guy Rutledge, Kr, ” 
. the date of the receipt of the amounts but i isti ice Si aain Ta 

only from the date of the plaint. It de Ohief Justice, Justice Sir Benjamin Herbert 


i t l ' Heald, Kr., Mr. Justice Oarr, Mr 
urged by Mr. Patanjali Sastri for the ; : Hna 
. appellants, that inasmuch asthe amounts Justice Maung Ba and Mr. Justice 


Were received for the benefit of the eredi- - MAUNG PO AUNG anv OTHERS— | 


(1) 1 B. L. R. A. O. 5.28; 1 Ine. Dec. (x, s.) 139. | DEFENDANTS —ÅPPELLANTS 


(2) 9 O. 831; -12 O. L. R. 566; 5 Shome I: R, 25A | ; versus ; 
Ind. Dee. (N. s.) 1203. : . MAUNG KHA—Pratntirr— 
E RESPONDENT. `- 


(3) 11 Ind. Qas. 517; 33 A. 563; 8 A, L. J.616. `» fois gt ty 
t Luw—LnheritanceShare “off 
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children by first wife in property acquired during 
second marriage—Omission to claim share till death 


-of second wife, effect of--Receipt of share by some 


children before death of second wife, effect of. 


Where a Burmese Buddhist dies leaving him 
surviving children by his first wife and also the 
second wife and children by her and the second wife 
also dies, the children of the first wife who have not 
claimed their share before the death of the second 
wife would be entitled to a one-third share of the 
property acquired during the continuance of the 
second marriage. [p. 420, col. 1; p. 422, col. 2; p. 423, 
col, 2; p. 424, col; 1. b 


Where there are two such children by the first 
wife and one of them has received his share 
before the death of the second wife, the remaining 
son would be entitled only to a one-sixth share. 
pidid] 


ORDER OF REFERENCE TO A 
FULL BENCH, 


Rutledge, C. J. and Carr, J. 
One U Lu Gyi_ died in 1916 leav- 
ing two children, Ma On and the pre- 
sent plaintiff-respondent, Maung Kha, by 
his first wife, Ma Nyi Ma, who had died 
over forty years earlier, and a widow, Ma 
Gun and nine children by her. These 
nine children, with the wives and husbands 
of some of them are the present defendant- 
appellants. 


In Suit No. 13 of 1917 of the District 
Oourt Ma On sued Ma Gun, her eldest son 
and his wife, and Maung Kha for her share 
of theestate of U Lu Gyi. The prayer was, 
in terms, for a declaration of her share and 
for possession of it, and alternatively fer 
the administration of the estate. Ma Gun 
was the principal defendant, being rightly 
regarded as an heir to the exclusion of her 
own children. Her eldest son and his wife 
were joined as transferees of some of the 
property claimed as belonging to the 
estate, Maung Kha was joined asa co-heir 
with Ma On and was madea pro forma 
defendant because he did not wish then to 
claim his share. It has been said in this 
case that Maung Kha supported Ma On’s 
claim, but from the record it seems that 
he did not file any written statement and 
did not appear in the suit until a later 
stage, as will be shown presently. 


The District Court granted Ma On a 
decree which merely declared her share in 
the estate but did not contain any order 
for partition or possession. It concluded 
with a direction that a copy or the decree 
ghould be sent to the Oollector ‘for neceg- 
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gary action,’ Probably the Judge meant to 
order partition by the Collector, but he did 
not sayso. The judgment did not deal 
expressly with Maung Kha's share and 
there was noorder defining it, but in order 
to determine Ma On's share the Judge had 
first to determine the share of Ma Kyi Ma's 
children jointly, Ma On's share being one- 
half of that joint share, . 


Ma On appealed from this decree in 
Civil First Appeal No. 166 of 1919 of the 
Chief Oourt of Lower Burma. During the 
pendency of that appeal she died. One 
Ba Sin, ason of Maung Kha, applied to 
be substituted as her legal representative, 
claiming to be her keittima adopted son. 
On inquiry it was found that his adoption 
was not proved, His application was 
dismissed and it was declared that the 
appeal had abated. This order was passed 
on the 29th November, 1921. On the 14th 
December Maung Kha applied to have the 
abatement of the appeal set aside and to 
be substituted as Ma On's legal representa- 
tive. On the 17th January, 1922, this 
application was rejected as time-barred. 


On the 20th May, 1922, Maung Kha applied 
in Oivil Execution No. 80f1922o0fthe District 
Oourtof Henzada to execute the decree obtain- 
ed by MaOn, as her legal representative. By 
thistime Ma Gun was dead and her nine child- 
ren were made respondents in the applica- 
tion. They contested it on the ground that 
Maung Kha had been adopted by his grand- 
parents and was, therefore, notin law the 
prother of Ma Onor herlegal representative. 
This question was tried and the District 
Court found that the adoption was not 
proved and that Maung Kha was the legal 
representative of Ma Oa and as such was 
entitled to execute the decree. Later his 
application was dismissed on the ground 
that thedecree as framed wasnot executable, 

"Maung Kha appealed against this 
order in Civil Miscellaneous Appeal No, 
300 of 1922 of this Court, but the decision 
of the District Oourt was upheld, The 
learned Judges, however, directed thata 
final decree should be passed in the suit 
brought by Ma Oa, The copy of this order 
is filed in the regular suit and not, as it 
should have been, in the execution pro- 
ceedings, In compliance with it the 
District Court passed a final decree for 
possession of Ma On's share in favour of 
Maung Kha as her legal representative, 
There wes no order getting aside the 
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abatement of the suit or formally substitut- 

— jog Maung Kha as the legal representative. 

Maung Kha has executed the decree £o 
obtained by him, . 

“In the present suit Maung Kha claims 

his own share of the estate. And he contends 

that since he is claiming after the death 

- ofhis step-mother Ma Gun the method 

of division is changed and he is entitled to 

alarger proportion of the estate than he 

would have been had he claimed partition 

at the same time asMa On, Stated in 

different words his claim is worked out as 

follows:—There are two different methods 

- of partition: (a) as between the children of 

“ the first marriage and their step-mother on 

the death of the father, and (6) as between 

the children of the first marriage and the 

children of the second marriage after the 

death of both the father and the 

second wife. Method (b) is the one now to be 

~ applied, and under it the share of the 

children of the first marriage, collectively, 

is (say) X. But Ma On has already 

taken her share—Y—under method (a). 

Therefore, I, Maung Kha, the only 


remaining child of the first marriage am - 


now entitled toX—Y.. He has been given 
a decree on this basis. Whether this 
- method of calculation is correct is at least 
questionable, since by it he not only obtains 
his own enhanced share but also the 
amount by which Ma On’s share would 
have been enhanced had she not claimed 
during her step mother's lifetime. Maung 
_ Khahas been granted a deeree and the 
defendants appeal. 

The 5th and 6th grounds of appeal are 
in effect the same—that the sutt is not 
maintainable, being res judicata by reason 
ef the former suit. The District Judge 
disallowed this objection very briefly. 
His reason seems to have been that the 
former suit was in fact merely a suit by 
Ma On for the possession of her own share 
and that there was no inquiry into Maung 
Kha's claim and no adjudication upon it, 
Thereismuch tobe said for this view. 
Although Ma On did in fact make an 
alternative prayer for administration of the 

- estate that prayer was not dealt with atall 
and the suit was treated simply as one 
for possession of her share, And the final 
decree in her favour was simply one for 
possession of what was found to be her 
share. The decree was silent as to the 

_ Phare of Maung Kha and there was in fact 
Ro adjudication as to his share, I am of 


opinion, therefore, that the decision of the 
District Court on this question is correct, 

Ground No.7 raises again the allegation 
that Maung Kha had been adopted by his 
grand-parents and was not, therefore, an heir 
of his father and step-mother. In view 
of the decision, abovementioned, in the 
execution proceedings, the District Court 
held that this question was res judicata, 
lt also decided that even if it was not 
res judicata the adoption had not been 
proved. We do not propose to discuss the 
question of fact. It may perhaps be not 
strictly correct to say that the question 
was res judicata under s. 11 of the Civil 
Procedure Code, since the former proceeding 
was not asuit. But we are satisfied that 
on the generally accepted principles which 
have frequently been enunciated by the 
Privy Council the decision in the execution 
proceedings does conclude this question 
as between the present parties. The 
question raised in that proceeding was 
exactly the same as is now raised, all the 
parties were thesame and all were con- 
cerned ia the same capacity,—i. e., in their 
personal capacity. 

The first ground of appeal raises the 
only question of fact for decision, 
Schedule A of the plaint describes the 
holding of land which the plaintiff alleges 
to have been inherited by his father U Lu 
Gyi from his grand-parents during the 
marriage with Ma Gun. 

The defendants contend that this land 
was not inherited but was given by U Lu 
Gyi’s parents to him and Ma Gun jointly 
during the continuance of their marriage, 
The Additional District Judge in this cease 
has found that the land was inherited, 
The finding is not justified by the evidence, 
The parties agreed that the evidence in Ma 
On’s suit should be accepted as evidence 
in this suit. MaOn's claim with respect 
to this land was that it had in fact been 
bought for her and the other children of 
U Lu Gyiand his wife and was held in 
trust for them by U Lu Gyi. The whole 
of the evidence called on her side in that 
suit relating to this land was directed to 
proving this contention, which, however 
was rejected by the District Court which in 
that case found that the land had been 
given as alleged by the defendants. The 
finding, of course, is not binding in the pres 
sent euit, but all theevidence called by-Ma 
On is obviously quite useless to the present 
plaintif, and I can find no evidence at all 
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“6n the subject of -this particular piece of 
land in the present suit except the allega- 
tions of the plaintiff himself and, on the 
other side, of the defendant Po Aung, I 
‘am unable, therefore; to find that there was 
evidence to-prove~that this land was in- 
herited. On the other hand, the 5th wit- 
` ness for the defence in Ma On's suit 
Maung San OQhein, said on page 105, 
< (reverse) of the record that U Lu’ Gyi's 
parents did give U LuGyi and Ma Gun 
- this piece of paddy land. This witness 
stated further that he had lived in the 
house of U Lu Gyi’s parents for 20 years 
and was, therefore, in a position to know. 
-the truth of the matter. Mereover, 
Ma Gun in that case produced an 
extract from the Revenue Registers which 
was filed as Bx.4 and is now Hx.4in this 
` record. In this it is noted that the land was 
given to U Lu Gyi and Ma Gun in 1893-94, 
‘Exhibit 4 in itself would perhaps not be 
very strong evidenes, but it does support 
the evidence of the witness Maung San. 
Ohein. I find, therefore, that. this land 
was in fact given by.U Lu Gyi'’s parents 
to him and to his wife Ma Gun during the 
-continuance of their marriage, and, on that 
finding, I think that itforms part of their 
ordinary hnapazon property and should be 


- divided in the same manner as the property - 


acquired by them by their own exertions 
during their marriage. 


The most important question for des” 


cision ‘in the case is whether the plaintiff 
is entitled now, after the death of Ma Gun, 
‘his-step-mother, toa larger share than he 
became entitled to on the death of his 
father. This question is raised, not as 
explicitly as it might have been, in -the 
second ground ofappeal. Treating thematter 
as res intergd, I should myself be strongly 
inclined to say that .he is not so entitled, 
He relies on the extracts ‘from the Dham- 
mathats contained in s. 287 of Volume I 
of the Kinwun Mingyi's Digest which deals 
with -partition between half-brothers and 
half-sisters. But,;in my opinion, the rules 
-dontained in that section are only properly 
_ applicable when it is the step-parent. who 
“has | 0] I 
subsequently died. Taking the facts of 
, the present case, U Lu Gyi died first and 
thereupon his children by his first mar- 
-riago acquired a- vested interest in his 
estate and were entitled to claim their 
shares from their step-mother Ma Gun, 
Since Ma Gun herself left children, her atep- 


died first and the common parent has ` 
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children are notheirs entitled to sharein her” 
estate,.aad there is nological reason why her 
death should operate to increase the shares. ` 
to which her step-children -had become’ 
entitled before her death. On the other- 
‘hand, if Ma Gun had died before U Lu 


_Gyi, neither her children nor U` Lu Gyi's 


children by his first marriage would have 
been entitled to claim: any. ‘inheritance 
until the death of U Lu Gyi himself. But, 
on that event occurring, they would have ` 
been ‘entitled to claim under the rules con-. 
tained in s. 237, 

There is, however, a recent decision of 
this Oourt in Maung Po San v. Maung Po- 
Thet (1) which undoubtedly supports the; 
plaintiff's contention although. the circums 
stances of that case differ very considerably © 
from those of the present one. This is-the 
only decision on the subject that I can find - 
either in the reports of this Qourt or of the | 
Ohief Court of Lower- Burma or the Judi- 
cial Commissioner, Upper Burma. I am- 
strongly inclined to think that that decision 
is wrong. The matter is one of very cons 
siderable importance and I think that the 
question should be authoritatively settled by _ 
a Full Bench. 1 would, therefore, before’ 
finally deciding this appeal, refer the fol-_ 
lowing question for decision by a Full 
Bencb;—, 4 a i 
~ A Burman Buddhist died leaving sura 
viving him children by bis first wife and 
also the second wife and children by her, 
“The second wife hasdied andsince her death 
one‘of the children of the first marriage 
has put forward a claim for partition of the 
‘inheritance, To what proportion of the. 
property acquired during the continuance. 
of the second marriage are the children of- 
the first marriage entitled in such a suit'?- 





The reference was heard by a Full Bench 
composed of Rutledge, O. J., and Heald, 
Carr, Maung Ba and Brown, JJ. f 


Mr. P.K. Basu, for the Appellants, 

Mr. R, M. Sen, for the Respondent. 

l OPINION. . ` t 

-Maung Ba, J.—This reference relates 
to a claim of inheritance in certain proper- 
ties jointly acquired by Maung Lu Gyi and 
his second wife Ma.Gun. . 

The respondent is the son of Maung Lu 
Gyi by his first wife Ma Nyi Ma. He had 
a sister by name Ma Oa.. On -the death of 
their father, Ma On sued for her share but 
g(t) OL Ind. Oas, 058; 3 R438; AT. B. 1928 Rang 
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the respondent did not choose to, join her 
and he was added as a pro forma defend- 
ant. Under ordinary circumstances the 
sister and brotber would be jointly entitled 
to an eighth share in the properties in 
question. Had Maung Kha claimed his 
share in that suit he would have obtained 
a share to the extent of one-sixteenth. But 
he waited till his step-mother Ma Gun died, 
and now claims a larger share contending 
that, since his owa father, Maung Lu Gyi, 
and his step-mother, Ma Gun, had both 
died, he would be entitled to one-third 
minus the sister’s share already decreed, 


My learned brother Carr was of opinion 
that the respondent was not entitled to 
claim a bigger share. He thought that the 
Dhammathats contained in s, 237 of 
Kinwun Mingyi’s Digest, which would 
support the respondent's claim toa bigger 
share, would only apply to a case where the 
step-parent predeceased the common 
parent. Hə further thought that when 
Maung Lu Gyi died his children by the 
first marriage acquired a vested interest in 
his estate and that since there were children 
of the second marriage those of the first 
Marriage could not be heirs of the step- 
mother and be entitled to share in her 
estate. He, therefore, observed that there 
was no logical reason why her death should 
operate to increase the shares to which her 
step-children had become entitled before 
her death. Hefurther observed that the 
decision in Maung Po San v. Maung Po 
Thet (1), which would undoubtedly sup- 
port the respondent's contention was, in his 
Opinion, wrong and that the question 
involved being one of very considerable 
importance should be authoritatively settled 
bya Full Bench. The following question 
has, therefore, been referred to this Bench: — 

“A Burman Buddhist died leaving sur- 
viving him children by his first wife and 

_also the second wife and children by her, 
The second wife has died and since her 
death-one of the children of the first 
marriage has put forward a claim for parti- 
tion of the inheritance. To what propor- 
tion of the property acquired during the 
continuance of the second marriage ara the 
children of the first marriage entitled in, 
such a suit?” $ 


The points arising out of this reference 
are:— . ; 
(i) whether 8,237 of the Digest which 


RL 


MAUNG PO AENG V. MAUNG EHA, 


417 


deals-with partition between half-brothers 
and half-sisters applies only to a case 
wherethe step-perent has predeceased the 
common parent; and 

(ti) if the answer is in the negative, 
whether a step-child has a right to elect 
whether he would claim his share at once 
on the death of his own parent or whether 
he would defer his claim till the death of 
his step-parent also and claimthe benefit 
of e. 237. 

Now 8.237, gives extracts from 26 Dham- 
mathats, I venture to say thatin none of 
theso is there anything to indicate that 
the rule of partition laid down by those 
Dhammathats,is to apply only to a case 
where a step-parent predeceased a com- 
mon parent. On the contrary one of the 
Dhammathats, namely, Dhamma, even 
deals with a case where the common 
parent appears to have died first. The 
original in Burmese reads:—“The son 
brought by the husband lives with his 
step-mother and during her lifetime 
helps and supports her and on her death 
buries her. In the property falling to her 
share the rule of partition between the 
son brought by her husband and her own 
son (t. e., child of the union) is this z 
The translation is wrong and perhaps it has 
misled our brother Carr. Apart from this 
a study of the different sections relating to 
inheritance gives one the impression that 
Dhammathats try to provide for every 
imaginable set ofcircumstances in relation 
to different families. Section 237 which 
wo are now considering provides fora case 
oftwo families. The following section 238, 
provides for a-case of three families where 
both the husband and wife bring children 
by former marriages and there is an ofi- 
spring of their union. 

Theremarke made above in respect of 
8,237 will equally apply to s. 238, Tha 
latter section gives extracts from 23 
Dhammathats and none of them states 
that the ruleof partition contained there- 
inis intended to apply only to a case where 
the step-parent dies first. On the contrary, 
the very first Dhammathat, namely, Mano, 
in the original reads:—‘After the mother 
has died the step-father dies.” Here again 
the translator has given a free translation 
by saying “On the death of a couple.” 

Section 255 provides. fora more compli- 
cated case wherea man having a gon 
marries 2 woman having a daughter and 


they have an issue; the wife dies and he 
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marries his step-daughter and both die 
leaving an issue. In this case also it does 
not say whether the manor his last wife 
should die first, 

In my opinion, when Dhammathais do not 
expressly say which parent should die first 
before any particular rule can apply we 
would not be justified to import any word 
into them and say that for the rule to apply 
a particular parent should die first. So I con- 
clude that s. 237 isapplicableto allcases and 
it is immaterial which parent diés first. 

Now I shall deal with the second point, 


namely, whether a, step-child who has not- 


exercised his right to claim his share on the 
death of his parent is debarred from 
claiming a share, probably a larger share, 
on the death of his step-parent. In this 


” connection it becomes necessary to discuss 


IN 


the question about the “vested” interest . of 
a child. In thecaseof Tun Tha v. Ma Thit 
(2), a Bench.of the late Ohief Court com- 
posed of Mr.. Justice Ormond and Mr. 
Justice Twomey held that an. auratha 
child should exercise his preferential right 
of claiming his one-fourth share as soon as 
possible after the death of his parent and 
that ifthe option was not exercised without 
unreasonable delay it lapsed altogether. The 
case went up to the Privy Council and their 
Lordships decided that such ‘claim could 
be made atany time within 12 years under 
Art. 123 of the Limitation Act, Their 
Lordships did not actually use the word 
“vested” but observed that the auratha’s 
right was not merely the right to-elect 
within a certain limited period of time 
whether he would take the property or’ 
not, but that the auratha got a defi- 
nite one-fourth part of the estate, a 
right which he was at liberty to assert with- 
in any period that was not outside the 
period fixed by Art. 123. In referring to 
this observation of their Lordships, Mr. 
Justice Lentaignein Ma E Mya v. U Pe Lay 
(3) said that this decision of the Privy 


. Oouncil had impliedly overruled the deci- 


sion in Shwe Po v. Maung Bein (4). In 
Maung Shwe Po’s case (4), which was a Fall 
Bench case, the question for decision was 
whether the father could dispose of property 


(2) 38 Ind, Oas. 809; 9 L. B. -R. 56; 19 Bom. L. R.’ 


204; 15 A. L. J.. 96; 32M. L.J.71; 21 M. D. J. 97; 21 

O. W. N. 527; 44 0.379; 260, L. J. 169; 10 Bur. L. T, 

138; 44 I. A. 42 (P. 0). . 
(8) 00 Ind, Cas, 958; 3R. 281; A. I. R. 1926 Rang. 
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including the- auràtha's interest. Mr. 
Justice _Hartnoll, one of the.Judges who 
constituted the Bench, held that if theson 
did not claim his share within the period 
of limitation, he could only claim as heir 
to his father’s estate after his father’s _ 
death. In other words the learned Judge . 
held that where the auratha did not éxercise 
his preferential right and claim a share 
from his father but waited till the death 
of hisfather, he did not thereby forfeit his 
ordinary right of claiming a share under 
the ordinary rule of partition (given in Book 
X;-6. 14, of Manugyé). With due respect to 
Mr. Justice Lentaigne, I do not-think that 


‘the Privy. Council has decided that point . 


to the contrary,. Their Lordships clearly 
stated that they did not think that it was 
desirable to express an opinion upon the 
true construction of b. 14, Book X,of Manugye 
and that the determination of that matter 
was not relevant to -the case before 
them. . 4 j -> : i 


- Section 14 of Manugye refers to the ordi- 

nary rule of partition among children on the 
death of both parents. In my opinion when- 
ever a claim of inheritance is made the rule 
of partition which fts in with the peculiar 
circumstances then existing should be 
sought for as far as practicable. Takean ` 
extreme case where the father dies and 
there is an auratha son ; six months later 
his mother dies leaving two other children. 
Surely if the estate is divided after the 
death of both parents the ordinary rule of 
partition given in s.14 should be applied, 
Would it be logical to say that on the death 
of the father the auratha son had acquired 
a vested interest to the extent of one-fourth 
and, therefore, should be debarred from 
claiming a bigger share, viz., one-third 
under the ordinary rule of partition ? Cer- . 
tainly not. Of course, if the mother sur- 

vives for more than 12 years and if the 
auratha wishes to claim one-fourth he 
should doso within 12 years as decided by the 
Privy Council. I can find no authority 
for holding that because he has not claimed 
his vested sharo within that period he would 
forfeit his right to get- his “proper share 
under s. 14 when his mother died subse- 
quently. In this connection - my learned 
brother Brown, in the case of Maung Lu Gale 
v. Maung Lu Po (5), held that althoughstep- 
children have a right under g, 229 of the: 


(5) 77 Ind, Ons, 58; 4 U, B.R. 140; A, I, R.1923 
ang. 110, ` ~ 
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Digest to claim partition on the death of their 


parents from their surviving step-parents .. 


. they are not bound to exercise that right ; 
if the estate remains undivided then on the 
death of the surviving step-parent a fresh 
cause of action. arises and aclaim may be 
made against the children of, the step-pa- 
rent under another rule, that is, 8. 228. The 
learned J udge also madea pertinent remark 
with reference to that section.. He said: 
“Extracts' from a very large number of 
Dhammathats are quoted ins. 238, and in 
not one of, these extracts is there any 
suggestion that the rules as.to partition 
there laid down are in any way dependent 
on which of the partners of the last mar- 
riage died first.” The above view has 
later been also-held by my learned brother 
Heald in the case of. Maung Po San 
v. Maung’ Po Thet (1). The learned 
Judge observed: “What the Burmese Bud- 
dhist Law regards in itsrules for partition 
is the family rather than the ‘individual 
and so long asthe family subsists, all who 
are members of it are regarded as being 
entitled to partition of its property onits 
dissolution.” 
the death of the step-parent, the children of 
- the first. marriage have a fresh right to claim 
a. share of the jointly-acquired property of 
the marriage of their parent and ths step- 
parent,” j D 
` The Dhammathats, as already remarked 
above “at the earlier stage of the judgment, 
provide for all kinds of circumstances 
with regard to partition of. inheritance, 
Section 212 of the Digest is for a case 
where there is no issue of the second 
marriage and where the step-parent- is still 
living. ` - 


‘Section 229 is for acase where there is an . 


issue of the union, but where the step-parent 
is still living, 

Section 237 becomes applicable when the 
step-parent has also died. 

Bection 238 has to be applied when both 
‘the husband and wife bring’ children by 
former marriages. The rules of partition 
in the various sections appear to have 
been framed so as to do equity in each 
case, . 

When there. are two rules one more 
favourable than the. other, I do not see 
any reason- why an heir entitled to come 
under either of them should be bound 
down to any particularrule. Whenno ima, 
‘mediate partition is claimed the share not 
glaimed still forms- part of the estate and 
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A little later, he said: “On 


a 
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all the members of the family are entitled 
to the advantages accruing therefrom, But 
when an heir chooses to claim an immediate 
partition, since he. takes away his share out 


-of the estate, there-is a consequent penalty. 


Section 213 of the Digest provides sucha 
penalty. After partition the children of 
the former.marriage cannot claim from 
their step-parent any property taken by their 
parent to the second marriage. 

To make my meaning clearer I shall give 
an illustration. Suppose A's father died 
and his mother re-married. If he chose to 
claim his share he could do so, but he would 
get at most half of the property of his 
father. Had he taken his share on the 
death of his father, he would have no right 
to claim any sharein the other half which 
would go to the step-father. But had he 
‘waited till his mother also died, he would 
be entitled-to three-fourths instead of one- 
half as against his step-father. - ` 

If we were to accept the suggestion that he 
was entitled only to theone-halfshare since it 
became vested in him it would follow that ` 
he would not be entitled to claim the big- 
ger three-fourths sharejsince on his mother's 
re-marriage he had a right to claim im- 
mediate partition. i 

In fairness to the appellant it may, how- 
ever, be pointed out that the late U May 
Oung in his Treatise on Buddhist Law lays 
down that a step-child’s right to its step- 
parent’s estate is not recognised when thera 
are other descendants; e. g., children and 
graud-children. In laying down that prin- 
ciple he relied in part upon the case of San 
Pe v. Ma Shwe Zin (0). That decision was 
by a Bench of three Judges. The learned 
Judges held that -it is only when the sur- 
viving step-parent dies leaving no natural 
issue and no widow surviving him that 
the children of the step-parent's deceased 
wife. by a former husband are entitled 
to the step-parent’s property under the 
Digest,ss: 294 and 295. With all due 
respect to those learned Judges, I may point 


-out that the principle deduced is too wide 


and that those sections are not applicable 
to acase like the -present where thera 
is an issueof the second marriage.- Those 
twosections are only intended for caseg 
where there are no children of the second 
marriage. So,in my opinion, it will not 
becorrect to say that ss, 294 and 295 super- 
sede ss. 237 and 238and that step-children 


(6) 47 Ind, Oga, 139; 8 L, B, R, 178; 12 Bur, L, T 
44 ea f l P 
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are not entitled toasharein the property 

vof their parent and step- parent when there 
` aro children of the union. 

_ After areview olihe case law as. well. 36 
the law laid downin the Dhammathais 
my conclusionisthat the respondent has 
not lost his right to claim the benefit: of 
8.237, which applies - toa case-where both 
his parent and hisstep-perent have died, al- 
though he has not exercised his right to 


claim his share along with his sister which . 


accrued to-him on ‘the death of his father 
- and before the death: of . his- step-mother. 
The Manugye | is one of the Dhammathats 
mentioned in 6.237 and as regards the rule 
of partition given by Manugye, there ap- 
pears to be no ambiguity of any kind. The 
Manugye holds a commanding position 
‘and whereit is not ambiguous it should 
be followed, aslaid down by their Lord- 
ships ofthe Privy -Oouncil in Ma Nhin 
Bwin v. U Shwe. Gone (7), Accoraing to 
 Manugyé, the children of the first marriage 
shall have the property taken by their 
father to the second marriage and those 
of the. second, marriage shall take the 
property brought by their mother to -the 
marriage. The property jointly acquired 
shall be divided into three shares; the 
children of the second marriage shall take 
two shares, and. those of the first marriage 
one share. Debts shall be liquidated į in the 
“same proportion. 

‘In the present case there is no property 
brought by either the husband or the wife. 
There is only jointly-acquired proper ty to 
be divided. The answer to' the question 
réferred will be:— 

The children of the first marriage are 
entitled to one-third of the property ac- 
quired, during the second marriage. I 
would like to add that in the presént case 
the respondent's sister had already obtained 
a decree for, her share undertherule ap- 

- plicable to a case where the step-parent 
was still living. Since his sister had 
already taken her share, Maung Ka's 
share will be one half of one-third, 7, ê, 
one-sixth. | 
. Beald;. 3.—I have had the advantage 

. of reading my learned brother Maung Ba's 

judgment and I agree with him that for the 
application of the rules found inthe extracts 
from Dhammathats cited in e. 23/ of the first 


“ (T) 23 Ind, Cas, 433; 8 L. B. R.1; 7 Bur. L. T, 105; 
16 Bom. L. R. 377; 27 M. L. J. 41; 18 C. W. N. 1121; 16 
M. b. T, 149; 200. D.J. 264; 410.887; 1L. W. 914; 
(1914) M, W., N. 449; 41 L A. 121 (P.O), 
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volume of the Kinwun Mingyis Digest it 
is immaterial whether, the parent of the 
children of the- first family dies’ before ` 
the- slep-parent’ or vice versa. “It would . 
seem to follow that ifin the: present suit 
both the children ofthe first family: “had 
claimed their share,.that- share would ^ 
under those rules -have “been one-third of ~ 


. the jointly-acquired property | of, the sécond. 


marriage.. ; 
_ But the present cage -is BN by 
the fact that one. of the two- children of 
the first marriage . claimed and -received 
theshare to which- she became entitled ` 
by reason of the death of her’ father-after . 
thesecond marriage, and does not: now” 
claim a share under s. 237, ; 

There is so faras I know no passagéin ` 
the Dhammathats . which exactly. fits such a -~ 
case. . ss 


“ The relevent principles’ ‘of Burmese. | 
Buddhist Law seem to be'as follows :— 

‘(1) When the father or motherof a 
Burmese Buddhist family dies and there is 
an auratha child ‘capable of taking the 
deceased parent’s place in the family, that - 
child becomes entitled to a one-fourth 
share of the property (or at léast’ of the 
jointly-acquired property) of the marriage. 

I do not think that the Dhammathats 
contemplated the aurathd child's taking . 
away from the family that special one- , 


‘fourth share unless he ‘or shé was ousted — 


‘rom the position of a head of thé family 
by the surviving parent's” marrying ágain. 
The authorities for this rule’ will be 
found in the case of Kirkwood v. Maung Sin | 


8). 

(2) If the. surviving ‘parent marries , 
again .thechildren of the: first marriage 
‘are entitled to claim their sharesin the. 
property of the first marriage, the eldest 
child being entitled toa one-fourth share — 
if he or she has not already received the 
auratha’s special share, and the children 
-other than theeldest child being entitled ` 
collectively to a one-fourth share, vide the 
-case of Maung- Shwe Ywet v., Maung 
‘Tun Shein 9) and Maung Po” Kin v. Maung 
-Tun Yin (10): ` 

(3) On the death of the surviving parent 
the’ children- of the` first marriage are 


(8) 84 Ind. Cas. 567; 2 R..693; A. I R, 1924P, O. 
238; 2 Bur. L. J. 304; 48M. L. J. 1l; 51L A, 334; 290. 
W. N. 653 (P. 0). 


. (9) 66 Ind. Cas, 538; 11 L, B. R. 1 
Ae 38 Ind, Cas. 4; 4 Be 207; a i R. 1926 Rang D 
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entitled to claim a share ' of inheritance 
from the step-parent, see the authorities- 
cited in Ma E Hmyin y. Maung Ba Maung 
. (11) and the cases of Maung Paw Thitv.-. 
Ma E Yin (12):and Ma Nyein Ev. Maung 
Maung (13). . 

. (4) On the death of: the step-parent the 
children of the first marriage are entitled 
to claima shareof inheritance as against. 
the children . of the . second marriage, 
vide the case of Maung Po San v. Mating Po 
Thet (1). go 

(5) It isa general rule that children who 
have taken a share by reasonof the hap- 
pening of anevent which gave them a 
right to claim a share shall not. claima' 
further share by reason of the happening 
ofa subsequent event which would give 
thema claim if they had not already 
received a share, vide the authorities cited in 
Maung Po San v. Maung Po Thet (1): The 
reason fer this rule is presumably that the 
taking ofa share ordinarily involved se- 
paration from the family, but the case of- 
the special share given to the duratha 
child on the death of the parent was 
clearly exceptional, since that share was 
given in consideration of the child’s remain- 
ing in the family and taking the place of 
the deceased parent. I do not- think that 
the compilers of the Dhammathats actually 
-contemplated the case “of a child (other 
than the auarthd) taking a share and there-. 

' after continuing to be a member of ‘the 

family, but if such a case did occur it 
seems probable that the Burmese Bud- 
-dhist -lawyers.. would > have said that 
sucha child was entitled: to a share of 
inheritance in respect of the jointly-ac-_ 
quired -property of -the new family of. 
which it became, and continued to be, a. 
member: vide. the first extract from the 
Dhamma. in 8. 237° of the Digest as 
translated by my learned -brother Maung , 
Ba. Ki l 


From the case of Maung--Pan On v.. 
Maung Tun Tha (14) it would seem to - 
follow that the share to which a child be- 
comes entitled by the happening ofany of 
the events mentioned above, namely, the: 
death of a parent, the re-marriage of the 


(11) 83'Ind. Oas. 428; 2 R. 123; A. I. R. 1924 Rang, 
8 š 


(12) £6 Ind. Cas. 496; 2 R. 521; 3 Bur, L. J. 225; A. 
I. R. 1925 Rang. 120. ak f 
- -(13) 90 Ind. Cas. 341; 3R, 549; A.I. R: 1925 Rang. 
340; 4 Bur, L. J. 189. 
769; 11 L. B. R. 292. 


(14) 67 Ind, Oas. 
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surviving parent, the death of the surviv- 
ing parent, or the death of the step-parent, 
vests in that child, and it is suggested that, 
because the share’ vests, the child con- 
cerned must be treated as if it had actually 
received the share and that, although in 
fact the child never claimed or received 
the share, itis debarred from making any 
further claim becausé it must be. regarded 
as having received it. > | ho et 

I have already suggested that the rule 
which debars-an heir who has already 
received a share from claiming a further 
share is based on the presumption that 
such an heirleaves the family, and. that 
that presumption may in. certain ‘cases be 
open to rebuttal, as, for example, in the 
present case, where the fact that the 
plaintif refrained from claiming his share 
when hissister claimed hers would go far 
towards showing that he elected to be- 
come a member of the family of the 
second marriage, -but, whether that is so 
or not, Iam quite certain that the idea 
that a child who has refrained from 
claiming and has not received a.. share to 
which it was entitled | must: be regarded 
as having received that shareis. entirely 
foreign to Burmese _Buddhist Law. That. 
idea is directly contrary tothe. provisions 
of the Dhammathats, since, if it were 

scepted, the children ofa first marriage 
who had failed toclaim their share on the 
re-marriage of the -surviving parent would 
be debarred from claiming on the death 
of that parent or on the death of the step- 
parent and the express provisions - of ‘the 
Dhammathats which provide for such claims 
would entiraly be nugatory. 

I am, therefore, of opinion. that in this 
case the plaintiff, as-being achild of the 
first marriage, was entitled to claim under. 
the rules which aré embodied in g,-237 of 


The question as -to what share -the 
plaintif ought to get remains for: con- 
sideration. The. learned Judge.who made. 
the reference asked merely what - propor- 
tion of the property acquired during the. 
continuance of the second marriage are. 
the “children” of the first marriage entitled, . 
and if'we are to consider what the two: 


children of the first marriage would have 


been entitled to get if they had both been 
in & position to claim, the answer is simple 
andis that they would have been entitled 
to a one-third share. But it is clear that 


* the question which actually arigesin the 
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case is not what share the children of the 
- first marriage would be entitled to receive 
jointly, but what share one of them is en- 
titled to receive in a case where there are two 
of them and theother has already received 
her share on the death of her father and 
is, therefore, not entitled to a further share 
. intbe property acquired during the con- 
tinuance. ofthe marriage of her father and 
her step-mother. If both the children of 
the first marriage had claimed their share’ 
on the death of their parent who had 
contracted the second marriage, their share 
would ‘have been only one-eighth, vide the 
case of Ma Nyein. Ev. Maung Maung (13) 
alreadycited. There is clearly a great 
- disparity between that share and the one- 
third share to which they become entitled 
if they wait until the death of the step- 
. parent, but it must be remembered that 
- theestatein which they get one-third is 
not necessarily the same estate as that in 
‘` which they would have got one-eighth; since 
‘the step-parent may have spent a con- 
siderable partof the estate in the interval 
between the death of the parent and the 
death ofthe step-parent. The children of 
the first marriage are given a share in 
the property which isleftat the death of 
the step-parent because they have remained 
in the family to which the property is 
regarded as belonging, that is, the family 
of the second marriage, and bave presum- 
ably contributed to the acquisition of the 
property of that marriage, and they get 
one-third because they. are regarded as 
inheriting only through oné of the parents 
ofthe family of the second marriage, that 
is, through their own parent, while the 
children of the second marriage are regarded 
as inheriting through both the parents 
of that family. < 
Under .the rules contained in s. 237 of 
the: Digest it is, as -I have said, clear that 
the share of the two children of the first 
marriage in this case, that is, of the plaint- 
iff and his sister, would have been one-third 
if the sister had not already taken a share. 
As the sister bas already claimed and re- 
-ceived her share and has presumably left 
the family on receipt of that ebare,. ib is 
arguable that she should not be considered 


at all, and that the plaintiff, as being the. 


solechild of the first family who continued 
to be a member of the cecond family, ought 
to get the whole one-third share of such of 
the jointly-acquired property of the second 
marriage as was left at the death of the 
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step-parent. It is also arguable that he 
should receive the one-third share diminish- 
ed by the share which his sister has already 
taken, and that is the share which the 
plaintiff actually claims in this case. On 
the other hand, it is arguable that because 
they were in fact two children. of. the first 
family and one has already received her 
share, the other should receive. only half of ` 
the one-third share to which the two toge- 
ther would have been entitled. It is diffi- 
cult to guess what share the Burmese Bud- 
dhist Law-givers would have given in such 
acase, buton grounds of justice, equity and 
good conscience I am inclined to think that 
thé plaintiff should be given only half of 
the one-third share, that is one-sixth of such 
of the jointly-acquired property of the 
second marriage as was left at the death of 


his step-mother. - 


I whould, therefore, give the following 
ce Pb te the question which was refer- 
red :— 

“ Thechildren ef the first marriage are 
entitled to one-third of the property acquir- 
ed during the continuance of the second 
marriage.” 

_I would, however, add that, since inthe 


: present case the plaintifi’s sister has already 


obtained a decree for her share under the 
rule applicable to a case where the step- 
parent is still living, the. plaintiff's share 
should,in my opinion, be half of the one- 
third share to which he and his sister would 
have been jointly entitled, and that, there- 
fore, his share should be one-sixth. 


Carp, J.—Aftera perusal of the judg- 
ments of my learned brethren and a further 
consideration of the authorities I am con- 
strained to agree that it cannot be shown 
that the rule contained in-s. 237 of the 
Kinwun Mingyi's Digest does not apply in 
a case in which thecommon parent has died 
before the second spouse. < 

“The eorrected translation given by my 
brother Maung Ba of the extract from. | 
Dhamma, while it certainly tells against . 
my original suggestion, suggests that the - 
tule given was applicable only when the 
children of the marriage continued to live 
‘with their step-parent after the death of 
their own parent. But this condition does 
not appear in any of the other Dham- 
mathats- and I do not think tbat its ap- 
pearance in one only is sufficient authority 
jor holding that it is in fact an. essential 


condition. 
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On one point I differ from my ‘brother 
Maung Ba. He throws doubt on the late U 
May Oung's statement that step-children 
are not the heirs ofa step-parent except in 
the absence of children or grand-children, 
In my view that statement is correct and I 
do not think that UéMay Oung based it 
only on the decision in San Pe v. Ma Shwe 
Zin (6). It seems to me to rest on the 
general principle that when a person 
dies leaving children but no wife or 
husband the children are the only heirs, 
to the exclusion of all other persons, That, 
I imagine, is what was in the minds 
ofthe Judges who decided San Pe’s case 
(6), though they did not think it necessary 
to state it, Theymorely pointed out that, 
while ss. 294 and 295 of the Digest give 
the step-children a right to inherit from 
their stsp-parent in certain casas, they doso 
only when the step-parent has died leaving 
no natural issue. These sections are, I 
think, the only authority under which step- 
children can inherit from their stəp-parent. 
Some of the extracts state expressly that 
there are no offspring by the second mar- 

- riage, and some do not. _ None say in 
so many words thatthe step-parent has left 
no naturalissue. But they all deal with 
rule of partition batween the step-children 
and the co-heirs of the step-parent and make 
no mention of thenatural issue of the step- 
parent. Ifthere were any natural issue 
they could not be left out of the partition 
and it seems to me clear that all the extracts 
in fact deal with acasein which there are 

` no natural issue, 

With regard to my brother Heald’s -Judg- 

ment I wish to make a few observations. 
-Hə says: “ . . . It is suggested 
that, because the share veste, the child con- 
cerned must be treated as if it had actual- 
ly received the share and that, although in 
fact the child never claimed or received 
the share, it is barred from making any 
further claim because it must be regarded 
as having received it,” Ihad no intention 
of making any such suggestion and I am 
unable to see that itis anywhere made in, 
or can be inferred from, my order of refer- 
ence. What I didsuggest was that, when 
the common parent had disd first, the child 
of the first marriage could claim only as on 
a partition with the sbep-parent and not 
under s. 237, - 

Again my brother Heald gays “ Ea 
Tt must be remembered that the estate dn 
which they get one-third is not necessarily 
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thé same estate ag that in which they would 
have got one-eighth, since the step-parent 
may have spent a considerable part of the 
estate in the interval between the death of 
the parent and the death of the step-parent. 
The children of the first marriage are given 
a shara inthe property which is left at the 
death ofthe step-parent because . . . .” 
I do not think that that proposition is justi- 


‘fied by s. 237, which in terms relates to 


the payin or atetpa of the parent, which 
goes to hischildren by the firat marriage, 
the payin of the step-parent, which goes to 
the children of the marriage, and the let- 
tetpwa of the marriage, which is divided 
between ths children of the two marriages. 
If the children of the first marriage get 
their share only,in the portion of the leitetpwa 
which remains at the death of the step- 
parent it cannot be said that the rule given 
in the section is fulfilled. Oonversely I can 
see nothing in the sectionto entitle them to 
a share iù property acquired by the step- 
parent after the death of the parent, which 
is not lettetpwa of the marriage. 

Thess, however, are'matters not essential 
to the answering of the reference and I have 
mentioned them only to make it clear that, 
while concurring in the answer to be given 
tothe question put, Ido not accept all the 
arguments advanced. 

The question of what, in the circumst- 
ances of the case, is the share to which 
Maung Kha is now entitled was not put in 
the reference, At the time of writing the 
order of reference I felt no doubt that his 
share would be one-half of what he and his 
sister collectively could have claimed had 
his sister not made her claim before the 
death of the step-mother, that is, one-sixth. 

Iconcur in the answer to the question 
referred thatthe share to which the child- 
ren of the first marriage are entitled is one- 
third. | 

Brown, J.—I agree with my learned 
brothers Maung Ba and Heald that the rules 
of partition laid down in the extracts from 
the Dhammathas given in s. 237 of the 
Kinwun Mingyi’s Dhammathat are appli- 
cable whether itis the step-parent or com- 
mon parant who dies first, and that the 
children of the first marriage are entitled 
to claim under thegerules onthe death of 
thesurviving step-parent if they have pre- 
viously made no claim fortheir share under 
eny other rule. Their Lordships of the 
Privy Council in deciding in the ease of 
Tun Tha v. Ma Thit (2), that an auratha son 


doi. 
` ón the death of his father became entitled 


- toa definite one-fourth share of the estate 


` specifically refused to express an opinion 
whether on the death of the mother -the 


auratha could claim a different share if ho. 
had rot already obtained his one-fourth{share. 


. The question as to what share Maung 
Kha is entitled to claimin the present case 
is oneof some difficulty. Had his sister Ma 


On not obtained her share. before, Maung - 


Khaand Ma On between them would be en- 
titled to claim” a one-third share. The 


Dhammathats lay down no express rule as. 


` to the chare-to be claimed by one only of 
the co-heirs -when another co-heir has al- 


ready claimed her share, and general prin-- 
ciples of equity must be applied. On these ` 


general principles 1 find it difficult to hold 
that Maung Kha is now entitled to the 
whole share of the family of his own parents 
less only the small share already taken by 
Ma On. The one-eighth share claimable by 
- Ma On and Maung Kha jointly on the death 
of their father must be held to be equiva- 


lent to a one-third share claimable at a later . 


stage on the death of the step-mother, and. 


it does not seem to me equitable to the step- - 


mother’s own family to deprive them of the 


. whole one-third share now less only a one-" 
sixteenth in spite of the fact that the estate . 


has already lost what is now equivalent: to 
a one-sixth part of it. It is impossible to be 
entirely logical in such a case, but it seems 
to me more equitable to hold that Ma Oa 
“has already received what is now equiva- 
lent to a one-sixth share of the estate, and 
that her brother Maung Kha is, therefore, 
entitled only to the one-sixth share remain- 


ing of the one-third which his branch of the 


family is entitled to claim. 4, S 

I, therefore, agree in the answer to the 
reference given by my brother Maung Ba. 
.- Rutledge, G. J.—I agree with the 


answer to the reference given by my bro-_ 


ther Maung Ba. i 





The Full Bench having answered the 
question: referred, the .Divisional Bench 
-passed final orders as below :— `> . 
ae JUDGMENT. i ~ 

“Rutledge, C. Ja and Carr, J.—The 
question reterred to. a Pull Berch in our 
order of the 261h October, 1927, has now 
been answered, the answer being that the 
share of the children of the fireb marriage 
. is one-third. . Seve:alof the Judges of the 
Full Bench, have also expressed the opinion 
~ that in the circumstances of this case the 
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“plaintiff Maung Kha ‘is entitled to one- ` 


half of the collective share of himself- 
and his. sister Ma On, who were the only! 

surviving children of: the first’ marriage, - 
and not ‘to. the whole of that share. less. 
the share given to Ma On on her suit, 
which was what the District Court awarded. 
This last question was not actually refer- 
ed but we agree with the opinion thus’ 
expressed, for the reasons stated by our 
brother. Brown in his judgment on the’ 


reference. That opinion has not been con- 
tested at the further hearing of this 
appeal, . 3 : 


The only -question that has been raised 
on the re-hearing relates to the property 
described in schedule A of the plaint. 


‘It is contended for the appellants that 


the plaintiff is bound by Ma On's alienation 
of this property during her lifetime and 
after. the death of U Lu Gyi, and is not 
entitled to any share of this item. 

- We are not prepared to accede to this 
The question is not free from- 
difficulty, but the Dhammathats deal with’ 
partition of the lettetpwa of the second 
marriage and.not explicitly with that ` 
lettetpwa as either diminished or increased 


- by tue step-mother after the death of the- 
father. And, we know of no reported de- 


cision which is authority for the proposi- . 
tion put forward. - Were we to accept that 
proposition it would seem to follow that 
property acquired by the step-mother 
after the-father's death would’ also be 
liable to partition. Such a claim was in’ 
fact made in the present case, in respect 
of the property described in items Nos: 6, 7 
and 6 of schedule B and. was disallowed by 
the District Court. The plaintiff based 
that portion of his claim on the allegation 
that those properties were purchased out 


-of the income from the joint estate, but. 


failed to establish that contention. Were 
we to accept the present contention we 


. should be obliged to re-open the question 


of those three items also, even though 
the plaintiff has not appealed in respect 


- of them. But we.are unable to accept the 


present- contention in the absence. of suffi-- 
cient authority for it. i at 


in the results we modify. the decree of. 


the District Court as to the share to which 
the plaintiff is entitled in the properties 
and declare that share to be one-sixth in ~ 
respect of all the. properties found by the 
District Court to be subject to partition—. 
that is, the properties described in sche- 


ao’ 
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dule A, in items Nos. 1, 2, 3 and 4 of sche- 
dule B and in items Nos. 1, 2, 3 and 4 of 
schedule O. The plaintiff's share in the 


mesne profits of these properties will also- 


be one-sixth. i ; 

In the circumstances of the case we direct 
that the costs of both parties be paid out of 
the estate, : ; | 
TAN, A Decree modified. 


“PUNJAB MATIGN BANK LTD., KABUR 4, UMADATI-HANS RAJ; - 
- 7 The Punjab - National. Bank had dealings 


. 


425. 


with a firm known- as Gokal Ohand-Salig 


‘Ram, while a firm entitled Uma Datt-Hans 


Raj acted asthe Bank’s agents. Gokal 


- Ohand-Salig- Ram were in the habit of 


buying produce, making a certain deposit 
with the. Bank, purchasing the produce 
through the Bank, acting through their 
agents Uma Datt-Hans Raj and executing 
a promissory note in favour of the Bank 
for the amount advanced. They under- 


` “took to increase the deposit whenever called 


'- LAHORE HIGH COURT. 
_ Sgconp Orvin Arpuat No. 1916 or 1928. 
i September 27, 1927. 


Preserit:—Mr. Justice Broadway and. 
Mr. Justice Agha Haidar. 


PUNJAB NATIONAL BANK, Lro., 
KASUR-—PLAINTIFE— APPELLANT 
"versus - 

‘ UMADATT-HANS RAJ AND ANOTHER — 
DEFENDANTS—RESLONDENTS. : 
Civil Procedure Code (Act V of 1908), O. XLI, r. 83 
-Suit against A and B—Decree against B—Decree 
reversed in appeal—Second appeal by plaintiff against 
A andB—Power of Appellate Court to pass decree 
against A—Amendment of plaint—Delay, effect of. 
. A- suit for money was instituted against A and Bj 
A pleaded that nothing was duo from him and B 
pleaded thatthe plaint didnot disclose any -cause 
of action against him. The trial Court found that 
nothing was due from A but passed a decree against 


. B.-B appealed. The plaintiff neither appealed 


against A nor preferred : any cross-objections, 
The Appellate .Court allowed the appeal. The 
plaintiff preferred a second appeal impleading A 


and Bas respondents and prayed for amendment of” 


- the plaint so as to disclose the cause of action 


against B:. 
- Held, (1) that it would be inequitable to allow 
the amendment of the plaint at this late istage,as 
it would practically amount to a re-trial of the 
case; [p. 426, col. 2.) - ae oy 

(2) that even if ‘O. XLI, r. 33, Civil Procedure 
Code, was wide enough to cover a case like this; 


the case wás nota proper, one for the’ exercise of . 


such powers. [p. £27, col. 1.] 

“The powers under O. XLI, r. 33, Oivil Proce¢ure 
Code, have to be exercised with care and.-discretion. 
and only when the party appealing to it can fairly 


: be aid to be entitled to the ‘relief equitably. [p. 426, 
. col, 2.) : < 
Second appeal from a decree of the 


“the Respondents. 


Additional District Judge, Lahore, dated 
the 9th June, 1923, reversing that’ ofthe 
Senior: Subordinate Judge, Lahore, dated 
the 17th June, 1922, -> . , 

Mr. Har Gopal, for the Appellant. 

Messrs. Fakir Chandand J.G. Sethi; for 

JUDGMENT. | 

Broadway, J.—The facts giving rise. 

to this second appeal are briefly these:— ` 


-upon to do so by. the Bank, the Bank in- 
_tending to cover itself in this way when ' 


the rates of the produce varied adversely, 
In addition to the execution of a promissory 


| note the produce purchased was hypothecat- 


ed or mortgaged to the Bank for the amount 
ofthe money payable. . 

It appears that on the 8th ef September, 
1915, the Firm Gokal Ghand-Salig Ram 


_purchased a kotha of gram for Rs. 3,834-11 3 


aod executed a promissory note for 
that’ amount in favour ofthe Bank. The 
purchase was made through the agency of 
Uma Datt-Hans Raj. A sum of.Rs. 565 was 


.deposited -to cover any loss. The interest 


payable under the promissory note was 
at the rate of seven and a half per cent. 
Prices went. down, anditis said the Bank 
called upon Gokal Chand-Salig Ram to 
inerease the deposit. ‘They failed to do so, 
whereupon the Bank exercised its rights 
and sold the kotha of gram through their 
agents Uma Datt-Hans -Raj. It appears 
that the amount realized at the sale was 
Rs. 3,266-C-9. This amount should have 
been paid into the Bank to the credit of 
Gokal- Ohand-Salig Ram. As a matter 
of fact Uma Datt-Hans Raj -only paid in 
the sum of Rs..2,205-4-0. I would note that 
the sale tock place on the Sth of February, 


1917. $ | 

On the 25th. of July, 1919, the Bank in- 
stituted a suit, impleading as defendant No. 
1, Gokal Chand-Salig Ram and as defendant 


No. 2, Uma Datt-Hans Raj. ‘The suit was 


based on the promissory note, andit wasalleg- 
edthat the amount oulstanding including 
interest to date of suit, came to Rs. 1,734-3-0, 
It was prayed that a decree for that- 
amount together with further interest and 
costs should be granted against one or both 
of the defendants. - . : 

Gokal Ohand-Salig Ram; for some reas- 
on best known to themselves, pleaded that 
they had not executed any promissory note 


and this matier was putin issue. Uma 


|| 


r 
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Datt-Hahs Raj raised the plea that the plaint 


showed no cause of action against them,- 


but this was not -put in issue. The case 
then proceeded, and a Oommissioner was 
appointed to go into all manner of accounts 
between the plaintiff and Gokal Ohand- 
Salig Ram as well as between Gokal Ohand- 
Salig Ram and Uma Datt-Hans Raj. Why 
this was allowed tobe done itis difficult to 
understand, Finally, the trial Court eame 
to the decision that nothing was due to 
the Bank from Gokal Chand-Salig Ram; but 


the Bank's claim was decreed against Uma . 


Datt-Hans Raj. 

> Uma Datt-Hans Raj preferred an appeal 
against this decree which was disposed of 
by the Additional District Judge, Lahore, 
on the 9thof June, 1923, The Bank ap- 
parently was content with its decree and 
neither appealed against the dismissal of 
the suit so far as Gokal Ohand-Salig Ram 
- were concerned nor filed any cross-objec- 
tions. The learned Additional District 
Judge came to the conclusion that the plaint 
disclosed no cause of action against Uma 
Datt-Hans Raj and that if there was any 
dispute between the Bank and.Uma Datt- 
Hans Raj relating to their agency that was 
a matter which could not be goneintoin 
. this suit but might well form the subject of 
a suit for rendition of accounts. In conclu- 
‘sion the learned Additional District Judge 
stated that it was not ‘necessary to consider 


whether the suit against defendant No.1 - 


‘should or.should not have been dismissed 
- because the Bank has not appealed”. On 
the 6th of August, 1923, the Bank preferred 
thissecond appeal against. the decree of 
the Additional District Judge dismissing 
their suit, impleading both the original 
defendants a3 respondents. 

It was urged that, inasmuch as the Bank 
had a lien on the kotha of gram; Uma Datt- 
Hans Raj were not entitled toretain any 
part of the purchase-money toe reimburss 
themselves for moneys due to them by 


Gokal Ohand-Salig Ram. It was also urged . 


thatthe Additional District Judge should 
have acted under r. 33, O. XLI of ‘the 
Civil Procedure ‘Code and passed a decree 
against Gokal Ohand Salig Ram. 

This second appeal was admitted on the 
question of lien, and. the learned Counsel 
for the parties in this case have admitted 
that the Bank -had a lien on the kotha of 
gram in accordance with the hypothecation 
' that had been made, The question for 
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far as Uma Datt-Hans Raj are concerned, 
the plaint discloses any cause of action. 
Mr. Hargopal for the Bank has read the 
plaint and has emphasized the’ points that 
he considered- of importance, notably the 
contents of ‘paras. 3 and 5.~ On the 
other hand, Mr. Fakir Chand for Uma 
Datt-Hans Raj bas urged that nothing in 
the plaint really amounts to an assertion . - 
or allegation which can be construéd into” 
forming any cause of action. After a 


- careful consideration of the plaint I have 


come to the conclusion that the contention 
of Mr. Fakir Chand is correct and that no 
cause of acton at all was alleged in the 
plaint. Mr. Hargopalthen urged that he should 
be allowed even at this stage to amend the 
plaint pointing out that Uma Datt-Hans 
Raj had taken this plea but that it had not 
been put in issue. I am afraid we are 
unable -to agree to this course being adopt- 
ed.. It would practically -amount to a 
re-trial and it appears that at this late stage 
equity does not require such a course being 
adopted. The suit against Uma Datt-Hans 
Raj having been, therefore, rightly dismiss- 
ed, the appeal as against them must be 
dismissed as well. 

Turning to the next point: Mr. Hargopal 
urged that r. 33 of O, XLI, Civil Procedure 
Cole, was wide enough to enable the 
Additional District Judge and this Court 
to modify or alter the deeree of the trial 
Court so as to make it one against Gokal 


-Ohand-Salig “Ram, Mr. Sethi for Gokal 


@hand-Salig Ram has, however, strenuously _ 
protested against the use of this rule and 
order against his clients. He has in- 
deed urged that the powers of this Court 
are limited in this direction, and, having 
regard toa Madras ruling in Ramalingam 
Chettiar v, Subramania Chettiar (1), there 
seems some force in this contention, But 
the authorities of this Court have not gone 
as far as Mr. Sethi contends the Madras 
High Oourt have. At the same time it is 
obvious that, even if this rule and order 


‘gives a Court such wide powers, these. 


powers have to be exercised with care and 
discretion and only when the party appeal- 
ing to it can fairly be said to be entitled to 
the relief equitably. In the present case 
we have a Bank, drafting through its 
Counsel, a most defective plaint and allow- 
ing the case tobe mis-handled from start 

(1) 103 Ind. Cas. 394; 50 M. 614; 25 L. W. 699; 52 
MLL. J. 612; 38 M. L, T. 323; A. I1, R. 1927 Mad. 620; 
(1928) M. W. N, 202, 
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to finish. We have a: finding of the trial 


. Oourt, arrived-at, apparently after a careful - 


examination ofall the dealings between the 


Bank and this firm, that this firm is not in- 


debted to the Bank as a rasult of all the; 
transactions between them. It is also clear 
that the Firm of Uma Datt-Hans Raj have 
escaped liability’ through the errors into 
which the plaintiff-Bank fellin drawing 
up its plaint, and, having regard to all 
- these circumstances, I am forced to the 
conclusion that the present case would not 
bea proper one in which to exercise the 
powers conferred on this Oourt by r. 33, 
O. XLI, Civil Procedure Oode, even as- 
suming that those powers weré wide enough 
to cover the case. To decide whether the 
firm of Gokal Chand-Salig Ram were in 
any way indebted tothe Bankit would be 
necessary to treat this appeal practically 
as a first appeal from the decision arrived 
at by the trial Court and, speaking for 
myself, I donot think that it wasthe inten- 
tion of the Legislature to givesuch a right 
of appeal when r. 83 was enacted. I would; 
therefore, dismiss the appeal in toto; but 
in the circumstances ofthe case direct that 
the parties bear their own costs in this 
Court. hee 
Agha Haidar, J.—I concur. 
ANA ~ Appeal dismissed, 
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RANGOON HIGH COURT. 
First Oivin Apprat No. 192 or 1927. 
April 4, 1928. 
Present:—Mr. Justice Das 
- ` On difference of opinion between 
Mr. Justice Carr and Mr. Justice Ounliffe, 
KO MAUNG GYI ann otHeErs 


—APPELLANTS 
7 Versus ` 


. DAW TOK— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 145— 
Succession Act (XXXIX of-1925), s. 292— Administra- 
tion bond—Enforoement of bond against surety— 
Separate suit, whether necessary. : < 

Per Carr and Das, JJ., (Cunliffe, J., dissenting.)— 
Section 145, Civil Procedure Code, does not apply to 
a-surety under an administration bond. The only 
way to proceed against such a surety is to obtain an 
assignment of the bond- as provided by s. 292 of the 
Succession Act. [p. 428, col. 1; p. 429, col. 2.] - 


Appeal against an order of the District 


Court,- Pyapon, in Civil Execution No. 51 
of 1924. E ; 
Mr. Kyaw Din, for the Appellant. "* 


Mr. Anklesaria, for the Respondent, 
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. JUDGMENT. N 
“ Carr,-J.—Maung Ba Han obtained 


. Letters of Administration to the estate of 


one Ma Myin and the present appellants 
were his sureties, on a bond executed, 
under s. 78 of the Probate and Adminis- 
tration Act, now superseded by 8, 291 of 
the Indian Succession Act, 1925, 

“The respondent, Daw Tok, obtained a 
mortgage . decree against Ba Han as ad- 
ministrator, and subsequently a money 
decree for the balance due after realisa- 
tionof thé security. She took out execu- 
tion of the money decree, but Ba Han 
replied that he had rendered ‘final accounts, 
of his administration and bad no assets of 
the estate left in his hands. Daw Tok 
desired to put him to proof of his accounts 
but was referred to a regular suit. That 
order was set aside by a Bench of this | 
Court in Civil Miscellaneous Appeal No, 
89 of 1926 and the proceedings were re- 
manded. This Court held that the accounts 
filed did not show that administration of 
the’ estate had been completed. 

Ba Han was then given an opportunity 
of substantiating his accounts, but did 
not do so. His’ conduct -was evidently 
obstructive. Daw Tok then applied for 
execution.of the decree against the sureties 
to the administration bond. Attachment of 
their properties was effected without service 
on them of the notice required by the 


' proviso to s. 145 of the Civil Procedure 
` Code; They then appeared and objected 


to the attachment on the ground of the 
absence of notice and on the further ground 
thats. 145 is wot applicable tothe bond 
executed by them. They now appeal 


-. against the dismissal of their objection. 


The substantial. question. for decision 
is whether under s. 145 the deeree can 
be executed against the sureties or whether 
the procedure to be adopted is that laid 
down.in s. 292 of the Succession Act, 

We have been referred to s. 52 (2) of the 
Code of Civil Procedure. That sub-section 
makes it clear that the decree in question 
could be executed against Ba Han himself, ` 
but does not seem to assist to a decision 


_ whether his sureties are equally liable. 


Turning to s. 145 itself, cl. (e) is the 
only one which might possibly apply. The 
appellants have undoubtedly become liable 
for “the fulfilment of a condition” im- 
posed upon Ba Han “under an order of 
the Oourt.” ButI do not think that the 
further requirements of the clause, viz, ' 


Deo NA 
“in any suit or‘in- any proceeding con- 
Ba ani thereon” are fulfilled, Though 
a proeesding for the grant of Letters of 
‘Administration may take the form of a 
‘suit it is notin facta Buit, nor is it a pro» 
ceeding Gonsequent on asuib © =.’ 
Moreover when we come to the opera- 
tive words, “the decreeor order may be 
exéeuted against him”, we have to ask 
_ “what decree or order?” In my view the 
word “decrée” refers only to cls. (a) and 
. (by and not to cl. (c), to which the word. 
“order” only applies. There is in _ the 
present case no “order” which can be ex- 
ecuted and the decree which it is sought to 
execute against the sureties does not, in my. 
opinion, come within the’ terms of the 
ction. ` 
On the other hand 6. 292o0f the Succes-- 
sion Act provides expressly for the pro- 
cedure to be adopted in enforcing an ad- 
- ministration bond and, until it can be 
shown thata more summary form of pro- 
cedure is allowable, that is the- procedure 
which should be adopted. z Ea 
_ . I have not been able to find any, pub- 
lished decision on this question. In the 
case of Maung Po Thein v. Ma Waing (1) 
the bond was clearly one given in a suit, 
or a proceeding consequent on & suit, 
` and s. 145 was undoubtedly _applicable, 
The same can be said of Raj -Raghubar 
“Singh v. Jai Indra Bahadur Singh (2) and 
consequently these decisions are of no 
. assistancein the present case. | 
“I do not regard this question as by, 
any means a merely technical one. When 
-à person has become: a gpurety for the 
performance ofa decree or the fulfilment 
of a condition imposed by the Oourt in a 


suit or in a preceeding arising out ofa- 


it it is as a rule easy to say whether 
the obligation has been fulfilled or not and 
- there is good reason for allowing the: Court 
to enforce the bend summarily in execu- 
tion proceedings. But ina case such as’ 
the, present it may not be. easy to decide, 
whether the principal has fulfilled his 
obligations and it is not unreasonable to 
require that the question ‘shall be deter- 
mined in a suit, In my view thatis the 
` consideration which underlies the provi- 
sions of s. 292 of the Succession Act. . 


(1) 59 Ind. Oas. 844; 10 L. B. R. 236; 13 Bur. L, T. 
91 


(9) 55 Ind. Oas. 550; 42 A. 158; 22 O. C 212; 6 O. 
up tee 38 ML. J’ 302; 18 A. L. J. 268; 22 Bom, 
“TL, R. 521; 46 I,A, 228; 13 L. W. 82 (P. C.). 
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And where there are two.provisions, one 
general and one dealing expressly with a 
particular case,the special provision.should 
be followed, even if in its absence the 
general provision might be applicable. | 
_In my opinion, therefore, this appeal 
should be allowed. - oe na 
- Cunliffe, J.—The respondent, Daw Tok, 
in this appeal held a money decree passed 
in amortgage suit after the mortgaged 
property had beén sold against one Maung 
Ba Han as administrator of the estate ofa 
woman called Ma Myint. - 
` The appellants are the sureties to the 
administration bond entered into byMaung 
Ba Han. Jn Oivil Miscellaneous Appeal 
No. 89 of 1926, the respondent came before 
this Court to appeal against the refusal 
of the District Court to investigate the 
accounts of the administrator under the |’ 
provisions of s. 52 ef the Oode of Civil 
Procedure, pie ee < 

~ This Court allowed her appeal and direct- 
éd the Court below to dispose of the 
matter by means of an enquiry. 
“The District Court accordingly ordered 
a Commission te examine. the ‘accounts, ~ 
but the administrator failed to appear. 
-The present respondent, Daw Tok, then. 
applied that the sureties should be ordered - 
to pay the decretal amount. Onthe 7th 
of June of this year,- the District: Judge 
consented to the respondent Daw Tok’s ap- 
plication and ordered the appellants to 
pay the decretal amount. | : ‘ 

This is-an appeal from that order. The 


first ground put forward against the order. 


of the learned Judgeis thats. 145 of the 
Civil Procedure Code, does notapply to 
sureties of an administration bond. The 
learned Judge thought it did and I agree 
with him. Section 145, whichis drawn in 
the widest terms, clearly contemplates 


“under sub-s. (c) the liability of a surety 


to any undertaking by the Oourt. The 
exact wording of s. 145 of the Oivil Pro- 
cedure Code, which is material to. this. 
point, is: “Where any person has be- 
come liable as a. surety for the payment 
of any moneyor forthe fulfilment of any . 
condition imposed on any person under 

an order of the Gourtin any suit or in 
any -proceeding consequent thereon, the 
decree or order may be executed agaist him . 
to the’ extent to which he has’ rendered 


' himself personally liable in the manner © 


herein provided for the execution of decrees,” 


_ Iteappears to me that the appellants have 
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becoriie liable for the fulfilment of a con- 


dition imposed upon Ba Han, who entered 
into the administration bond. Ba Han 


entered into this bond under an order- of | 


the Court. It was argued that this was a 
proceeding arising out of a grant of Letters 
of Administration,- but it was not a suit 
“nor aproceeding consequent upon.the grant 
of the Léttera. It was further suggested 
` that the appropriate remedy arose under 
s. 292 of the Succession Act. I'do not 
agree with this contention. It appears to 
me that the trouble’ here arose not speci- 
fically because. of the grant of the Letters 
of Administration, but owing to the decree 
obtained in. the mortgage suit by the res- 
pondent, Daw Tok: The procedure under 
s. 145 is very convenient and I should say 
inexpensive. The procedure provided under 
s. 292 of the Succession Act isin my view 
both costly and cumbersome. I do not 
think it is stretching the limits of s. 145 
to allow process: to be taken under that 
section. I think that thearguments against 


bringing this proceeding under s. 145 are- 3 


technical to a degree.: I have no doubt that 


against a surety. Itis not an exclusive re- 
medy, butan additional and direct mean 
èf enforcing the surety’s liability. ; 


A point was further taken before the 
learned Judge and before this Court that 
the execution of the decree against the 
appellants - is barred by limitation. There 
is not much merit in this contentionand 
I also agree with the manner in which this 
argument is dealt with in the judgment of 
the Court below. ` ` i : 

One substantial error, however, in my 
opinion vitiates the whole order appealed 
from. It is imperative in any action taken 
by a Court.under s. 145 that notice should 


be given to the surety before attachment 


of his property. No notice whatever was 
given here and although itis true that after 
attachment the sureties.did appear “by 
their Advocate and were heard, in my 
‘view an essential provision of the section 
has been disregarded, . - aa 


‘For this reason alone the appeal will be 
allowed and the District Court is directed 
to give notice to each of the sureties and 
after hearing them, if they wish to be 
heard, to deal with thematter afresh. The 
present appellants will be allowed “their 


costs. of the hearing before us and ‘of the ` 


former hearing in the Court below, 
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-.. [Their Lordships: having differed on the 
question of law, the matter was referred 
for- decision to.a third Judge.] 
Das, J.—My_ brothers Carr and Cunliffe 
. having differed on a point of a law, the 
matter has been referred to me under s, 98 
(2) of the Civil Procedure Code. - 
The factsof the ease are as follows :— 
One Ba Han obtained Letters of 
Administration to the estate of a deceased 
person. The appellants executed an adminis- 
tration bond as the sureties of Ba Han. 
The respondent, Daw Tok, obtained a decree 
against Ba Han in his capacity as adminis- 
trator. She seeks to execute that decree 
against the appellants as sureties under the 
pond. The question is whether the res- 
pondent can proceed against the appel- 
lants under s. 145 of the - Civil- Procedure 
Code or whether, before she can proceed 
-against the appellants, she must obtain an 
-assignment of the bond under s. 292 of the 
-Bueccession Act. - . > 
~ In my opinion s. 145 of the Civil Proce- 
dure Code, does not apply in this case, Sec- 


the section does not bar a regular suit . tion 145 (c) is as follows :— 


“Where any person has become liable 
.as surety for the payment of any money, 
-or for the fulfilment of-any condition im- 
posed on any person, under an order of the 
< Court in any suit or “in añy proceeding 
consequent thereon, the decree or order 
_may be executed against him, to the ex- 
tent to which he has rendered himself per- 
“sonally liable, in the manner herein provid- 
“ed for the execution of decrees, and such 
person shall, for the purposes of appeal, 
. be Tama a party within the meaning of 
8.47." ee ; 
_ There can beno doubt that the word 
“i decree” refers to cls. (a) and (b) of th 
section, . 


Itis argued. on behalf of the respond- 
‘ent that cl. (c)-applies. : There is no suit 
in whiċh the appellants render themselyes 
liable as sureties, The proceeding for the 
grant of Letters of Administration is not 
`a suit though it may take thé form ofa 
suit. The appellants only render them- 
‘selves liable under the terms of the. ad- 
- ministration bond and the only way. to 
proceed against. them would be to obtain 
an assignment of ‘the administration bond 
as provided bys, 292 of the Succession 
Act. . S7 X 

__ Iagree with my brother Carr in holding 
‘that B. 145 of the Oivil Procedure Opdg 


. $30 
.does not apply to a surety~ under an 
‘administration bond. : 

: The appeal is, therefore, allowed with 
costs, i L i 

A. N.A, Appeal allowed.. 


. NAGPUR JUDICIAL COMMIS- - 
be bas SIONER’S COURT. 
- MISCELLANEOUS APPLICATION No. 57 or 1927. 
March 17, 1928. . = 
Present:—Mr. Findlay, J. O., and . 
- Mr. Prideaux, A. J.C. i 
INDRAJ BSINGH—DEFENDANT— 
APPLICANT ; 
h ~- -_ ` versus Pes ia 
KOMAL-RAJ SINGH AND ANOTRER—., 
PLATINTIFFS— Non-APPLicaNnts. 
Civil Procedure Code (Act V of 1908), 3. 110— 
Specific Relief- Act (I of 1877), s. 21 (g)—Question 
whether Court had any discretion to grant specific 
performance, whether question of law—Question -whe- 
ther document .embodied final terms or was mere 
“memorandum, nature of. x 3 
The question whether, having regard to the terms 
of s. 21 (9) of the Specific Relief Act, any discre- 
“tion was left in the Court to grant a decree for 
specific performance is a question of law ‘for -the 
purpose of granting leave to appeal to the Privy 
Council. 
The question whether a document was intended to 
, represent the terms of a final agreement or was a 
mere memorandum of thelines on which the parties 


were negotiating ‘with.a view to arrive at a final 


agreement is not a question of law. a 
Miscellaneous application from decision of 

Findlay, J. O., and Macnair, A. J. O., dated 

the l4th September, 1927, in Miscellaneous 

Appeal No. 8 of 1926. A 
‘Messrs. M. F. Abhyankar and G. R. 

Babat, for the Applicant. 

_ _ Messrs. B. K. Bose, V. Bose and Y, YV, 
Jakatdar, for the Non-Applicants. 


ORDER,—This is an application for 
leave to appeal to their Lordships of the 
Privy Oouncil against the decision of the 
Bench of this Oourt consisting of Findlay, 
J.O., and Macnair, A. J. O., dated 14th 
September; 1927, in Miscellaneous Appeal 
No, 8 of 1926. That decision dismissed the 
appeal of the present applicant, defendant 
R. B. Indraj Singh, and confirmed the 
decree of the District Judge, by which the 
alleged compromise evidenced by P. 1 
was enforced as between the parties to the 
suit. . 

_ As is apparent from the record in Mis- 
.Gellaneous Appeal No, 8 of 1926, the two 
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Judges, who constituted the Bench, differ- 
ed as to whether the argument evidenced 
by P. 1 represented a final contract or 


not. The Judges, however, held that as ' 


they differed in the matter, the question 
involved was, in reality, a question of law 
and, therefore, the finding of the first ~ 
Oourt on this point was confirmed: The 
Judges are further of opinion that, assum- 
ing the agreement to be a binding one, 
the lower Court had exercised a due dis- 
cretion in the matter and that it became 
unnecessary to refer the case to a third 


Judge under s. 98, sub-s. (2), Oivil Proce- 
_ dure Oode. yo 


. „On the present application for leave to 


appeal to the Privy Council coming on 
for hearing only two points were pressed. 
The first was that the construction of 
the document (P. 1) involved a substan- 
tial question of law and, in this connexion, 


Teliance: has been placed on decisions like 


those in Nafar Chandra Pal v.- Shukur 


‘Sheikh (1), Fateh Chand v. Kishen Kunwar 


(2) and Parthasarathi, Appa Row v. Chevan- 
dra Venkata Narasayya (3), where it has 


been pointed out that the construction of 


a document, or even the inferences to be 


_drawn from proved facts, may amount to 
“a question of law.” We do not think, 


however, that, in the circumstances of the 
present case, any question of law can be 
said to arise in this connexion. The real 
question between the parties as regards 
P. 1 was as to ‘whether it -represented 
a final agreement of the kind alleged by 
the plaintiffs, or whether it was a mere 
memorandum denoting- how far the ne- 
gotiations between the parties had gone 
at, the time it was arrived at.. The Bench 
of this Court were not, in reality, concerned 
with the construction of the terms of the 
document, which are prima facie clear, 
but with, so to speak, the preliminary 
facts as to whether the document was in- 
tended to represent the terms of a final 
agreement or was a mere memorandum 


“of the’ lines: on which the parties were ne- 


gotiating with a view to arriving at a 


(1) 51 Ind. Oas. 760; 46 O. 189; 45 I. A, 183; 23 
0. W. N. 345; 9 L. W. 552 (P. O.) 
(2) 16 Ind. Oas. 67; 34 A. 579; 39 I. A. 247; 16 
. W. N. 1033; 23 M. L. J. 330; 12 M. L. T. 413; (1919) 
. W; N. 1085; 10 A. L. J. 335; 14 Bom, L. R. 1090; 17 
L.J. 1 @. Ò) a We 
(3) 6 Ind. Oas. 988; 23 M. 177; 37 I, A. 110; 14 
W.N. 938; 20 M. L. J. 596; 8-M. L. T. 141; 19 
. L. J, 233; (1910) M, W, W. 466; 12 Bom, L, R! 
8 (P. Oh . ee 
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final agreement. We-do not think, ‘there- `. 
fore, that any substantial question of law. 


can be said to arise in thisconnexion. ~ 
“On the second point urged on behalf of 
the applicant, however, we are of opinion 
that a substantial question of law does 
ariso—question which has not been con- 
sidered by the Bench of this Court. - That 
question is whether, having regard to the 
terms of s. 21° (g), Specific Relief Act, 
any -discretion was left in the first Court 
to grant a decree for specific performance, 
It is obvious that this gquestion entirely 


escaped the notice of the first Court, but, 


nevertheless, it seems to us to be one 
which necessarily arises on the facts of the 
case. ae . aE. 

The learned Oounsel for the non-appli- 
cants has urged that his clients are al- 


ready in possession of certain villages:and ` 


that all that the decree does is to make 
slight ‘variations, in the actual villages 
held by them and the like. The fact, how- 


' ever, remains as is clear from cl. (8) of © 


the. decree of the first Court, that specific 


performance of the compromise is to. 


remain in force for a period of more than 
three -years,.e.g , for four years, and,in our 
opinion, therefore, it must be conceded 
that a substantial question of law is in- 
volved in the case as it now stands, e. ga 
as to whether or not the Oourt has any 
discretion, in the circumstances, to grant 
a decree for specific performance. . 

__ We are no longer now concerned with 
the question of whether the first Oourt 
exercised a reasonable discretion in grant- 
ing the decree it did, but rather with the 
question of whether it had any dis- 
cretion at all which it could exercise. 
“We are. of opinion, therefore, that on. this 
point, a substantial question of law is 
involved and that the case satisfies the re- 
quirements of s. 110, Civil Procedure Oode. 
A certificate for leave to appeal to their 
Lordships of the Privy Ootincil will accord- 
ingly issue in favour of the applicant. 

AON, A, Certificate granted. 
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` RANGOON HIGH COURT, - 
Firsr O1vIL APPBAL No. 219 or 1927, 
- ` March 26, 1928. 

Present:—Sir Guy Rutledge, Kr., Ohief 

.- Justice, and Mr. Justice Brown. 
L. DAWSON—P aintirr—APPELLANT 
2 VENSUS , 
Princass ROUNAO ZAMANI BEGUM 
—DEFENDANT— RESPONDENT. ; 
Easement—Customary right—Right to visit tomb 
and pay reverence—Mode of aequisition—Extent of 
sich radha -Erection of junti around tomb— 

Mandatory + injunction—Principles—Discreti 

Court—Effect of delay. é i ee a 
The right of visiting and paying reverence at a 
tomb constructed in land in the possession of another 
may be acquired by open enjoyment as of right 
for such a length of time as ‘suggests that origin- 
ally by agreement or otherwise the usage had 
“become a Customary Law of -the place in respect 


of the persons and things which it cone 
aa cen 2 oncerned. [p. 
Such a right must of necessity include the right 
of access to ks kaa but does not include the right 
to erect substantial structures over and d 
tomb. [p. 432, col. 2.] - ii rere eae 
In granting a mandatory injunction the Courts in 
India have, probably, a wider discretion. in the 
matter than the Courts in England. [p. 438, col. 1.) 
„No definite rules can be laid down as to the 
circumstances in which delay is fatal to the grant 
of a mandatory injunction. The grant of that in- 
Junction is a discretionary matter and in deciding - 
whether to exercise that discretion the’ Court is 
bound to consider all the circumstances of the par- 
ticular case before it. [p. 434, col. 1.] / 
First appeal against the judgment of the 
-Original Side in. Civil Regular No. 636 of 


1925. ; 
FAOTS.—The body of Bahadur Sha 
King of Delhi, was buried in a Waa 
piece of land in Rangoon, This land was 
purchased by the plaintiff's father.. For 
more than 60 years the members of the 
King’s family used to visit the tomb and 
-pay reverence, The defendant began to 
erect a structure over the tomb in De- 
cember, 1924, and in December, 1925, the 
pleintif filed a suit for a declaration of 
his rights over the land and for a mandatory 
injunction for removal of the structure 
The trial Oourt found in favour of the 
right set up by the defendant asa mem- 
ber of the King's family and refused the 
inj unction prayed for, The plaintiff appeal- 


ed. . 
Mr. Leach, for the Appellant. | 
Mr. Rafi, for the Respondent, 


JUDGMENT.—[After stating t 
facts:|—We agree with the lena d we 
Judge that it is not necessary in this coun- 


“try “to trace: back a custom -to time 


immemorial, and we agree with the learn 
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ed Judges in the case of Kuer Sen v. Mam- 
man (|), that there should be evidence that 
the enjoymentoftherightswas not by leave 
granted or by stealth er by force and that it 
had been openly enjoyed for such a length 
of time as suggests that originally- by 
agreement or otherwise the usage” had 
become a Customary Lawof the place in 
respéct of the persons and things which 
it conecérned, There is nothing to indicate 

: that the right of visiting and paying re- 
verence at the tomb was not enjoyed 

openly without. restraint in the sixties. 

_Such.a customis definite enough and con- 
sidering the religious beliefs of the people 

: concerned the custom seems quite reason- 

-able. We are consequentlyin agreement 
with the findings of the trial Judge on 
this-point.. . . : _ singe, Od 
- It must be remembered that the basis 

of the plaintiff's title to the land in dis- 
pute is possession for a considerable period, 

-But in our view of the case it. is not 
, proved, and indeed is very improbable, that 
“the plaintiff's predecessor-in-title was in 
possession of this particular piece of land 
when the late King was buried. And when 
we first find clear evidence of the plaint- 
iff's possession we also find clear evidence 
of ‘the relations of the late King exercis- 
ing the right to visit the site and pay 
respects tothe deceased, Itis not, at any 
rate for the purposes of this case, elaimed 
‘that the plaintiff has any absolute title to 
the land: His rights to the land are pos- 
‘sessory rights. If the plaintiff's rights be 
presumed from his possession it must also, 
therefore, be presumed that that title was 
subject to the rights with regard to the 
graves which have always been exercised 
so long as that possession has been shown 
to have continued. < 

The plaintiff prayed for a mandatory 
injunction requiring the defendant to re- 
move from the said area all structures 
other than. the tombstone itself and the 
iron railing surrounding it, the removal 
of the electric apparatus and the closing of 
the said entrance from Theatre Road. - 

_ It is strongly urged before us that the 
learned trial Judge was not justified in 
refusing to issue an injunction in these 
terms. The trial Judge has found, and 
we agree with him in -that finding, that 
the defendant has the right of access to 
the area and to worship there. It thus 
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mut of necessity include the right of 
access to the tomb, but does not include 
the right to erect substantial structures 
Over and round the tomb and the erection 
of these structures does in our opinion 
amount to an infringement of the plaintiff's 
possessory rights to the land. 
The question for decision is whether 
in the circumstances of the case a manda- 
tory injunction for the removal of these 
erections should be granted. 


In the case of Shelfer v. City.of London 
_ Electric Lighting Co. (2), it.was held that 
“when one person has committed a wrong- 
ful act thereby invading the rights of 
¿another he cannot in ordinary circum- 
stancés ask the Oourt to sanction his 
-wrongful act and allow him to pay mone- 
-tary compensation to the person whose 
right has been infringed. In such a case if 
the act complainedof isa continuing wrong, 
the person wronged is ordinarily entitled 
to an injunction against the person who 
has injured him. In the course of his > 
judgment in that case, however, at page 
322*Lord Justice Smith laid down certain 
„exceptions to this rule. He stated: “In 
my opinion, it may be stated as a good 
working rule that— 

(1) ifthe injury to the plaintiff's legal 
rights is small, 

(2) and is one which is capable of being 
estimated in money, f : : 

(3) and is one which can be adequately 
compensated by a small money payment, 

(4) and the case is one in which it 
would be oppressive to the defendant to 
grant an injunction:—then damages in sub- 
stitution for an injunction may be given, 

“There may also be cases in which, though 
the four abovementioned requirements exist, 
the defendant by his conduct, as, for 
instance, hurrying up his buildings so 
as if possible to avoid an injunction, or 
otherwise acting with a reckless disregard 
to the plaintiff's rights, has disentitled 
himself from asking that damages may 
be assessed in substitution foran injunc- 
tion. j 

“It is impossible to lay down any rule 
as to what, under the differing circum-. 
stances of each case, constitutes either a 
small injury, or one that can bo esti- 
mated in money, or what is a small 


(2) (1895) 1 Ch. 287; 64 L. J. Ch. 216; 12 R, 112; 72 
L. T. 34; 43 W. R. 238. ý 


E *Page of (1895) 1 Ob,—[Hd.] 
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money payment, or an adequate com- laid down by Wilson, J., that “when‘a 
pensation, or what” would be oppressive plaintiff has not brought his suit or ap- 
to the defendant,- This must be left to- plied for an injunction at the earliest op: 
the good sense of the tribunal which - portunity, but has waited till the build- 
deals with each case as it comes up for ing has been finished, and then asks the 
adjudication.” . g Court to have it removed, a mandatory 
The law in India as to the grant of injunction will not generally be granted, 
these injunctions is laid down ins. 55 though there might be cases where’ it 
of the Specific-Relief Act and, accord- would be.” ear: ae 
ing to the wording of that section, the The decision in this case was followed 
Court may in its discretion grant an in- by the High Oourt of Madras in the case of 
junction. The power of the Courts in Ulagappan Ambalamv. Chidambram Chetty 
India is, therefore, discretionary and -al- (5). At page 499* of their judgment thelearn- 
_ though that discretion must be exercised ed Judges remarkéd: “Having regard to 
in -judicial manner it is probable, as ‘the writtén application made by the-first de- 
pointed out in the case of Mahomed Augam fendant in September, 1898, the landlord 
Ismail v. Jaganath Jamnadas (3) that the must have-known that the intended build- 
Courts in India have a wider discretion in ing was-not of a character suitable to 
the matter than the Qourts in England. an agricultural holding. It was, : therefore, 
In the present case we consider that his duty not only to have objected to 
the wrong inflicted on the plaintiff by its construction but also to have taken 
allowing the buildings and the electric legal proceedings to stop the progress of 
lighting to remain will not be very great. -the work.. He did nothing: of. the kind 
He has no right to the removal of the | but allowed the building to be completed, 
tomb. and the extra burden caused to and after completion he waited ‘for two 
him by the erections complained of will years before filing this suit asking for 
not. be great.. It may be difficult to its demolition.” = BF 
assess the damages suffered by him, but | In the case of Haji Syed Muhammad v. 
we do not think that it is impossible. . | Gulab Rai (6) the High Court of Allahabad - 
__ It has further been contended: on be- took the same view. < - : 
half of the defendant that the delay on Oa behalf of the appellant we have 
the part of the plaintiff in bringing this . been referred to two cases in which delay 
suit is an additional reason for refusing-? was not held fatal to the grant of an 
to grant the injunction. The plaint sets injunction, ` . - ee a, 
forth ‘that the roof over the tomb waserect- Inthecaseof JamnadasShankarlalv. Atma- 
` ed about the month of December, 1924, ram Harjivan (7) there had been a delay in © 
that’ the electric lighting was: installed in filing the suit of nearly a year after the 
about January, 1925, and that thefurther pbuilding complained of was completed. ` 
building operations complained .of took It was heldthat this delay was not ‘fatal 
place in the same month. It'is no doubt to the claim for an injunction, But it 
the case that the plaintiff from time to appears that during .the erection of the _ 
time made complaints as to the action of building the plaintiff was constantly pro- 
‘the defendant with regard to these tombs. testing against:-the actions of the defend- 
But we: cannot find that any definite ob- ant and it was held as a fact that’ his 
jection. was taken to the erections now, delay down to a period long after the 
complained of until the 17th September, building wascompleted was sufficiently co- 


1925, when the letter Ex. 3-B was written 
and thie suit was not filed until December, 
1 A A , > e ~ 
_ dn the case of Benode Comaree Dossee 

v. Soudaminey (4) the question of the 
issue of a mandatory injunction to re- 
move a. building which had been com- 
pleted was considered. “At page 265* it’ was 


33) 89 Ind, Cas, 800; 3R: 230; A.I. R. 1925 Rang. 


(4) 16 0,252; 8 Ind. Dec. (N. e.) 167. ss * 
Tago of 16 O~lEd]. | 


Te 


vered by other proceedings in which he had - 

been engaged. - at DN 

The other case relied on by the-ap- 

` pellant is the case of Abdul Hossain’ v. Ram 
Charan Law (8). In that case awall had been 


constructed by the ‘defendant on the land 
(5) 29 M. 497. v , Ree ne 
(6) 20 A. 345; A. W. N. (1898) 68; 9.Ind. Dec, (N.s) 


(7) 2B, 133;2 Ind. Jur, 257; 1 Ind. Dec. (Ws) 
516 : 


(9) 12 Ind. Cas, 459; 38.0, 687; 16.0. W.N.315.__ 
“Page of 29 Maka] © a 
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covering thé -plaintiff's footings. The wall 
was completed before the suit was brought: 
It was held that the proper remedy in 
the circumstances was that of a man- 
datory injunction ; but it was further held 
that in the particular case there had been 
no delay or ucquiescence on the plaintiff's 
part, Sir Lawrence Jenkins, O. J. at. 
page 693* says: “It is true that the wall 
has ‘been completed or was completed 
- before the. suit was brought, still wa 
are here concerned with trespass on the 
land of the plaintiff, a trespass not carried . 
out as the result of long and contintious 
-work but of. work completed quietly and 
promptly; not only has a trespass been 
committed, but the trespass is one which 
still continuesand will hereafter continue 
to be committed as long as the. wall re- 
‘mains in its present site.” - 

In the present case, we do not know 
how long it took the defendant to erect 
the roofand put up the electric lighting ; 
but at any rate according to the plaint 
the work was begun in December and not 
finished ‘till January and as we have said 
no formal protest appears to have been 
made until the following September. No 
definite rule can be laid down. as to the 
circumstances in which delay is fatal to 
the grant of a mandatory injunction. The 
grant of that injunction is a discretionary, 

` matter and in deciding whether to exercise:. 
` that discretion the Court is bound to con:= 
‘sider all the circumstances of the parti- - 


_cular case before it. Inthe present cage ` 
we have the fact that although the de- . - 


fondant, is committing a continuing -wrong 
on the. plaintiff's rights the continuing 
wrong is not of a serious nature. We 
have the fact that the grant of an in- 
-junction ‘would undoubtedly cause eon- 
siderable distress to the. defendant. The 
erection and the lighting has added to 
the character and appearance of the tomb ` 
-and has no doubt come to share in ‘her 
au the reverend character of the tomb 
itself, ` f . 

“We haye the fact that. tho plaintif 
-. did not make ‘any formal protest till some 


structure and electric’ lighting: and 

haye this further fact, that altiough te 
plaintiff -has not-asked for damages, the ` 
injury he -has- suffered ‘could in all’ pro- 


hability be “assessed ona monetary. basis, ` 


*Page of 38 OF] aa ze . 


, 
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In all these circtimstances we are not pre- 
pared to interfere with the decision of the 
trial Judge nor with the exercise of his 
discretion in refusing to issue-a mandatory 
injunction for the removal of the structure 
and electric lighting put up in December- 
January, 1924-25. . noi pes 
The -result is that the appeal and the 
cross-objections are -both dismissed, each . 
side to bear their own costs in both 
Courts. KM kag | as om a 
The dispute is a most unfortunate one . 
for which we cannot. hold either party. 
entirely to blame,. The situation of the 
grave of the ex-King of Delhi within a 
private compound must of necessity be 
a potential source of trouble and we can- 
not be satisfied that any. decision that 
we may come to in this ‘case will adequately 
abate such trouble. -Before these prcceed- 
ings were started, the parties seemed to 


have arrived at-a settlement that pro-- ` 


mised finality. It is evidently, a case 


“where the parties should again negotiate, - 


each one with the earnest desire to arrive 

at a fair settlement, and in these nego- 

tiations the Local Government is in our 

opinion a necessary party. : 

LANA ; aes a 
= BS Appeal and cross- objections 
è . dismissed, 





OUDH CHIEF COURT. 
Szconp Orvin Arrea No.-187 or-1928.- . 
=o August 23, 1928, - - ~~ 
Present :—Mr. Justice Srivastava: 
MAHABIR AND ANOTHER— DaFENDANTS— 

APPELLANTS 7 l 

A os. = VETEUS . 

SHEO SHANKAR AND OTHERS—— PLAINTIFFS 
| - -— RESPONDENTS. .. e 
Mortgage—Mortgagee cutting . trees—Morigagor's 

right to sue for damages—Transfer of Property Act 

(IV of 1882), s. 76. j : 

-Thoùgh a mortgagor has a tight at" the time of 
redemption: to debit the loss caused tohim by the 
mortgagee by the .cutting of -trees he is not debarred . 
from instituting a separate suit before, redemption 


= for recovering such damages. 


Sivachidambara Mudeley-v. Kamakshi Ammal a) 


} “and Angad Singh v. Kashi Prasad (2), distinguished. 
| eight months after the erection of the - é 
- Additional Sub-Judge, Fyzabad, dated the.. 


Second appeal against’ a-decree ‘of the 


9th-March,.1928, confirming that of the 


Fyzabad, dated the 20th 


Messrs. H: Husain and A. oe, Mukerjee, _ 
for the Appellants: °-- 77°. f 
Mr, Niamat Ullah, for the Respondents, . 
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JUDGMENT. —This isa second appeal 
arising out of`a suit for the recovery of 
Rs. 50 as damages for the cutting away 
of certain bamboo clumps by the defend- 
ants. The bamboo clumps in question lay 


in two mahals, mahal Bakhshish Husain- 


and mahal Abbas Husain, The plaintiffs were 
originally mortgagees of these two mahals 
. and have now acquired the equity of re- 
demption also by purchase but before the 
plaintiffs purchased the equity of redemp- 
tion in. mahal Abbas Husain a puisne mort- 
gage of if was made in favour of the 
defendants. The plaintiffs’ case was that 
the bamboo clumpsin question had been 
planted by them and that the defendants 
had cut them wrongfully. The main 
defence raised was that the bamboo clumps 
had been planted by the defendants’ ances- 
tors. It was also mentioned that the de- 
fendants were the mortgagees in posses- 
sion of mahal Abbas Husain.- Though the 
plea does not seem to have been distinctly 
raised in the written statement, yet it 
appears that in the arguments before the 
two Courts below the defendants in the 
alternative, relied on their title as mort- 
gagees of mahal Abbas Husain. Both the 
lower Oourts have rejected the defendants’ 
pleas and decreed the plaintiffs’ claim. 

The learned Counsel for the plaintiffs- 
respondents raised a preliminary objection 


about the suit being one of a Small Oause- 


Court nature and the second appeal not 
being maintainable for that reason, but sub- 
sequently he.conceded that the ease, at any 
rate so far as it related to the bamboo 
clumps in mahal Abbas Husain would fall 
within Art (ii) of the Second Schedule of 
the . Provincial Small Oause Courts Act 
and for that reason he withdrew the objec- 
tion. i A 
On the merits, the learned Oounsel for the 
defendants has urged (1) that on the cor- 
rect construction of the mortgage-deed in 
the defendants’ favour they are entitled 
as morigagees with possession to cut the 
bamboo clumps situated in mahal Abbas: 
Husain and (2):that in any casé the ques- 
tion regarding damages was one to be 
. determined when accounts are taken bet- 
. ween. the mortgagor. and the mortgagee at 
the time of redemption and the present 
suit was not maintainable. ry 
As regards the first point, the mortgage- 
daed-(Hix..A-1) allows the- mortgages -to 
appropriate the entire profits towards iù- 
terest and also provides that the entire 


MAHABIR 9, BHED SHANKAR, 


“435 


mahal with all right and interest therein 
together. with sir and share without ex- 
ception, of any right or thing was 
included in the mortgage, It has been 
urged- that bamboos are not in the same 
position as timber trees. They require for 
their- proper growth to be cut periodical- 
ly and their cutting does not constitute 
any waste. “But in this case there is no 
evidence to show whether the bamboos at 
the time when they were cut were of a 
mature age and ripe for cutting. It may 
“be conceded that the cutting of bamboos of 
a particular class may amount to sayer 
- produce just like the cutting of jungle which 
requires to be cut periodically;- but the 
defendants not only did notset up any such 
“case in their written pleadings but have also 
_failed- to lay the foundation for it in the 
evidence. Their entire energy in the trial 
“Qourt seems to have been directed to prov- 
ing that the trees had been planted by their 
ancestors. Under the circumstances, I must 
hold that the defendants have failed to 
show that the bamboos in question were 
of such`a class that their cutting could 
be regarded as sayer produce to which they 
are entitled under the terms of'the mort- 
- gage-deed. Thiscontention must, therefore, 
fail for. want of necessary evidenee. As 
regards the second point, so far as the 
bamboo clumps situate in mahal Abbas 
Husain are concerned, it might be possible 
for the mortgagors to debit the mortgagees 
with the loss occasioned to them by their 
having been cut in the accounts which 
take place at the time of redemption but I 
am not. prepared to hold that the plaintiffs 
are in any way debarred from claiming the 
damages in the present suit. The last 
“clause ofs, 76 of the Transfer of Property 
Act which has been relied upon uses the 
word ‘may’. The learned Counsel for the 
. defendants contends that this word should 
be considered as having the force of “must.” 
I am not prepared to accept the contention. 
The cases of Sivachidambara Mudeley v, 
Kamakshi Ammal (1) and Angad Singh v. 
- Kashi Prasad (2) which have been raferred 
.to on this point are quite distinguishable 
and cannot afford any help in determin- 
ing the question under consideration, ` 
For the above reasons the appeal fails and 
is dismissed with costs. . - 
AN. A ~ Appeal dismissed, 
(1) 3 Ind. Oas. 433; 33 M, 71; 6 M. L. T, 239; 19 
. M. L. J. 498, S : 
_ (2) 54 Iud, Oas. 313; 6 O, L, J, 519, . 
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. - RANGOON HIGH COURT. | sold, the auction-purchaser has” no remedy 
OivIL REVISION Appgai No. 76 or 1928, by way of suit against the original judg- 
; . -April 2, 1928, ment-creditors, “ 7 

- Present :—Mr. Justice Brown, I-have been referred on behalf of the 
MAUNG NAUNG-— APPLIGANT petitioner tothe case of Raja Rishee Case 
versus ‘Law v. Manik Molla (2); but I cannot find 

MAUNG BA GYI AND anorHEr— that this casein any way helps. the’ peti- - 

. JUDeMENT-OREDITORS. . . tioner. It is true that it was there held - 


Civil Procedure Code (Act V of. 1908), O. XXI, „tha: ion- i ea 
wr, 91, 92, OF padik ANAN Aan bos found thak RD. Auction: purchaser ip ue Hay 


to have no interest—Suit by auction-purchaser tfor remedy in certain circumstances, such as 
refund of money, maintainability of. - 4 . that of fraud on the part of the judgment- 

Ata Court auction in execution of a sale, what is creditor, But the general rule was accepted 
ane the i a ngasa ae kai that -in such cases the auction-purchaser’ 
ii apen mby; ress or implied, . e * oy 5 
that the judgment-debtor had any saleable interest would ordinarily have no right of suit. 
in the property sold. Consequently, ‘where it sub- - Fraud on the part of the judgment-creditor | 
sequently turns out that the judgment-debtor. had is not alleged here, and I cannot see that 
no interest in the property sold, the auction: purchaser this application has any merits. ' 


has no remedy by ‘way of. suit against the original : : ee 
Judémentereditors: 5 It is suggested that no appeal lay to 


-` Soolayman Cassim Singi v. S. S. A.O. Chetty Firm ` the District Judge. The trial Oourt ap- - 

(1), followed. | | ~- parently purported to act under-s. 144 of 

As Rishee Case Law v. Manik Molla (2), distingu- the Code of Civil Procedure; and, if its 
Civil revision against an order of the order was passed under that section, then 


a agak Pa a fab “ib is clearly appealable. ` But the ‘matter 
pat ae Meiktila, in Oivil Appeal appears to me to be only of academic 


A interest. If this application were admitted 
Mr, Bhattacharyya, for the Applicant. on the ground that the District Court had ` 
JUDGMENT .—The petitioner, Maung no jurisdiction, all that could be done | 
Naung, bought certain properties at a? would be to set aside the order of the - 
Court salein execution of a decree in the: learned District Judge and ther to pass 
year 1922, One Maung Kyi then. started precisely a similar order in revision here. 
litigation, claiming the land as his and -That being so, there seems to me to be 
not that of.the judgment-debtor, and the no ground for entertaining this application 
final result was that Maung Naung lost in revision. - . we | a 
-the land which. he bought. He then on - The application is dismissed. © nce 
the 19th of August 1927, nearly five - A.N. A. Application dismissed. - 
years after the sale, applied for an order _ (2) 96 Ind: Cas. 64; 53.0, 758;.43-0. L. J, 418; A: I. 
against the judgment-creditor to refund to P- 1926 Cal 971, ~ ee ey 5 
-him the purchase money. The trial Court i 


` passed.an orderin his favour, and against . = 
this order, two of the judgment:creditors, | E is . 
Maung Ba Gyi and Ma Chit Me, appealed, BA, 
Their appeal was allowed and the order “OUDH CHIEF COURT. 
of refund set aside. An application has Rent APPELL No. 3 or 1928, 
now been filed: in revision to set aside - October 4, 1928.” : 
the order of the District Court. F Present :—Mr. Justice Raza, 
At a Oourt auction in execution of a sale, RAM RATAN SINGH AND ANOTHER— 
what is sold is the right, title and interest ’  Derenpants—APPELLANTS 


of the judgment-debtor, and there is 


versus u 
no warranty, express or implied, that the > B. BIPEN OHANDRA OHATERJI— ` 
judgment-debtor had any saleable interest PLAINTIFF— RESPONDENT, 
in the property sold. This was held in Occupancy tenant—Mortgage of tenancy, validity 
the case of Soolayman Cassim Singi v. S. of—Suit for srent—Mortgagees;, whether necessary 
S.A. O, Chetty Firm (1). It was'also held 22%! i 


; aa A mortgage executed by an oceupancy tenant who 
that ina case such as the Present, where has no transferable rights in the ‘land is invalid 


it subsequently ‘turns out that the judg: against the landlord or his thekador’. 
ment-debtor had no interest in the property A suit for rent against an occupancy tenant. cannot 


, ; re - be dismissed merely on the ground that the: plaintiff 
Pe 92 Ind, Cas, 174;710 L, B, R, 76; [12 Bur, L, T, - has not impleaded the. tenant's’ mortgagees, as parties, 


~ 
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_Appeslagainst -a decree: of the District” 


Judge, Fyzabad,:dated the 8th.November, 
1927, reversing that of the Assistant Collec- 


ane Fyzabad, dated the 2nd September, 


Dr. Zafar Husain and Messrs. Hayder 
PO and A, C. Mukerji, for the Appel- 
ants. : ; aii 
_ Mr.S. N. Ray, for the Respondent. 
JUDGMENT.—These two rent appeals 
. Nos. 3 and 4.of 1928 arise out of suits Nos. 


. 46'and 44 of 1927, respectively. The plaint- 


iff, B. Bipin Chandra:Chatterji, had brought 
these suits to recover arrears of rent for the 
years 1331 to 1384 Fasli in respect of certain 
holding in village Mahulara in the District 
of Fyzabad. “Ram Ratan Singh and Ram 
Prasad Singh were defendants in Suit No. 
48. Sher Bahadur Singh and three others 
were defendants-in Suit No. 44. Both the 
suits were dismissed by the learned Assist- 
ant Collector. The plaintiff appealed and 
- his appeals were allowed by the. learned 
District Judge of Fyzabad. The plaintiff 
was given a decree for’ Rs. 239 9-9 in suit 
No. 44 and a.decree for Rs, 51-13-6 in suit 
“No. 46. : The defendants then came to this 
-Courtin second appeal. Both the suits 
were remanded by this Court under O. 
XLI, r. 25, Sch. I, Civil Procedure Code. 
The learned District Judge has submitted 
his findings on the additional issues framed 
‘by this Court. No objection has been 
filed against these findings. I have gone 
through the findings. In my opinion they 
are not open to any objection and must be 
‘accepted by this Court. - na SS 

-Bo far as Iseo there is no substance in 
“ these appeals.. The plaintiff is sthe theka- 
dar of village Mahulara from Thakurain 
.Sri Ram Kuer of the Sihipur. estate.,. The 
defendants are occupancy tenants of the 
landsin suits; They had claimed. under- 
proprietary rights in the holdings in suits, 
butit has been found that they have no 
such right and that they are simply occu- 
pancy tenants ofthe lands‘in. suits. 

The learned Assistant Collector had dis- 
missed both the suits principally on the. 
ground that the plaintiff had not impleaded 
certain persons who held the lands as mort- 


gagees from the defendants. The learned ` 
District Judge. held- that. the mortgagees ' 


were not necessary parties to the suits and 
thatthe plaintifi’s suits could not be dis- 


missed merely on the ground that he had ` 


_ not impleaded the mortgagees.. The learp- 
` ed District Judge fixed the rent. which the 
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defendants were liable to pay-to- the plaint- - 
iffand decreed the plaintiff's claim: accord- 
ingly. © aw 

In my opinion, the learned District Judge 
was perfectly right in “holding that the 
plaintiffs- suits: could not be -dismissed 
merely on the ground that he had not im- 
pleaded thé mortgagees. -It is true that the `- 
defendants’ mortgagees are in possession 
of the holding but.the mere fact. that the. 
defendants or their ‘ancestors have made . 
the mortgages in question in respect of the 


. lands in suits-does not absolve them from 


the liability to pay rent to the landlord or 
his thekadar.. The defendants or their an- 
cestors being occupancy tenants had no 
transferable rights of ‚occupancy in the 
lands in suits, The mortgages in question 
are invalid as against‘the landlord or his 
thekadar. .The plaintiff is- not estopped 
from challenging the mortgages as alleged 
by the defendants. It isnot shown that it 
was ever decided in any case between the 
parties that. the mortgagees alone were - 
liable to pay rent to the plaintiff and the 
defendants were not liable- to pay the same. 
The defendants are occupancy tenants of — 
the landsin suitsand they are liable to pay 
rent to the plaintiff. I accept the finding 
of the learned District Judge on this point. 

No other point was urged in these ap- 
peals before me. The result is that both 
the appeals fail and must be -dismissed. 
Hence. I dismiss both the appeals with 
costs. ; 

The plaintiff has filed cross-objections, but 
I fnd there is no substance in the cross-ob- 
jections also. The plaintiff refused to re- 
ceive rent from the mortgagees` of the de- 


. fendants and returned their money orders. 
‘It was, therefore, held by the’ learned 


District Judge that the plaintiff was not 
entitled to recover interest from the de- 
fendants from the time the arrears of rent ~ 
became due. In the circumstances of the `. 
casa, I see no sufficient reason to disagree 
with the finding of the learned District 


` Judge on this point also, Hence’ I dismiss 


the cross objection also with costs. | 
ALN, Ay Appeal dismissed, 


. RANGOON HIGH COURT, 
_ , Wiest Orvin Apprat No. 315 oF 1927. 
as ‘April 1, 1928, ~ 
Present:—Mr. Justice Das and Mr. Justice 


Doyle. 
A. K. MOOPAN—Derenpant—APPELLANT 
h VETSUS ` he 
. A. KARUPANA—PLaintTi FF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VIII, 
rr. 9, 10—Failure to file written statement—Power of 
Court to pronounce judgment—Evidence to prove 
plaintiff's case, necessity of. : 

A Court is not entitled to pronounce judgment in 
favour of the plaintiff without any evidence to prove 
his case merely because the defendant has not filed 
his written statement in answer to the plaint. 

“The permission given to the Court by O. VIII, 
r 10, Civil Procedure Code, to pronounce judgment 
refers to a written statement which has been 
demanded by the Court under O. VIII, r. 9 of thè 
Code, after the Court has proceeded to hearing. © 


First appeal against a judgment of the 
District Court Hanthawaddy, in Civil Re- 
gular No. 34 of 1927. 

Mr. Hay, for the Appellant, 

Mr. Sastri, for the Respondent. 


JUDGMENT.—In Civil Suit No. 34 
of 1927 of the District Court of Hantha- 
waddy, Karuppanna Maistry sued Kilavan 
Moopan, the plaint being filed on the 
4th of August, 1927, On the 29th of August, 
1927, summons was unserved, but an in- 
dividual, who stated that he was the 
brother of Kilavan Moopan, appeared and 
said that his brother was in India, giving 
his address. Summons was issued to that 
address, returnable on the 24th of October, 
1927. On the 24th of October, 1927, Kilavan 
Moopan -appearéd in person and asked 
for time to filea written statement. The 
learned Additional District Judge granted 
him two days to file a written statement. 
As Kilavan Moopan was unrepresented by- 
an Advocate, this period was prima facie 
somewhat short. On the 26th of October. 
1927, as no written statement had been 
filed, the learned Additional District Judge 
noted.in the diary that, under O. VIII, r. 
10, of the Code of Civil Procedure, he would 
proceed to pronounce judgment forthwith 
and thereupon, without examining an 
withesses, gave a decree in favour of the 
plaintiff-respondent, basing his decree ap- 
parently ei i PDR of the plaintiff- 
respondent, although the plaintiff-r - 
ent had not entered the bor ane 

Kilavan Moopan in appeal, which is 
supported by affidavits, urges that he did 
not file a written statement on t 
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question because, in the meantime, it had 
been agreed to refer the matter to arbit- 
. Tation. His Advocate. further points out 
that the learned Additional District J udge 
was utterly wrong in his procedure in 
passing a decreè ùnder O. VIII, r. 10 of 
-the Civil Procedure Code. ; 


It is not disputed by the learned Ad- -- 


vocate for the plaintiff-respondent that, 
where the Court is about to pass an ex 


parte decree, formal evidence at least must ~ 


be given before judgment can be passed. 
It cannot be seriously argued that, where 
a defendant appears, presumably for the 


purpose of contesting a suit, although. 


he may fail to put in a written statement, 
the plaintiff should be treated more favour- 
ably as regards proof than where the 
defendant does not appear at all. 


It is true that O. VIII, r. 10, of the Code 


of Civil Procedure, states that “where 
any party from whom a written state- 
ment is co required fails to present the 


“same within the time fixed by the Court, - 


the Court may pronounce judgment 
against him, or make such order in relation 
to the suit asit thinks fit.” But we are 


of opinion that the permission given to the . 


Court to pronounce the judgment refers 


to a written statement which has been ` 


demanded by the Court under O. VIII, 
r. 9, of the Code of Civil Procedure, after 
the Oourt has proceeded to hearing ; 
and where, therefore, there are materials 
before the Court on which it could form. 
a judgment. The learned Additional Dis- 
“trict Judge was, therefore, not justified. 


in passing a decree in favour vf the- 


plaintiff-respondent without atleast hear- 
ing formal evidence. 

[Note:—The rest of the judgment is not material 
for the purposes of this report.—Hd.] 

ALN, A. Case remanded, 





PATNA HIGH COURT. 
First Orvin Apezan No. 119 oF 1925, 
` June 7, 1928. l 
Present:—Mr. Justice Das and 
Mi. Justice Allanson. 
Mahant MAHABIR DAS—DEFENDANT 
—APPELLANT 
, VErSUs ! : 
JAMUNA PRASAD SAHU AND 
OTHHtS—PLaIntirrs AND JAGDEO SINGH 
AND OTHURS—DEFENDANTS— RESPONDENTS, 
Guardians-and Wards Act (VIII of 1890), ss, 29, 31 


4 


+ 
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—-Alienation by guardian—Sanetion of Court, whether 

conclusive evidence of legal necessity—Omission to 

mention necessity in order of sanction, effect of—Re- 

ligious endowments—Debutter estate—Loan for neces 
. sity—Power of Courtto sell corpus of estate. 

An order of a District Judge under s. 29 of the 
Guardians and Wards Act granting sanction to a 
guardian for making an alienation is conclusive on 
the question’ of legal necessity and of due and 
honest enquiry by the creditor except in a case of 
‘fraud or underhand dealing on the part of the 
ae oe or purchaser as the case may be. [p. 442, 
col, 3. ; 

Sikher Chund v. Dulputty Singh (2) and Ganga- 
pershad?Sahu v. Maharani Bibi (3), followed 
_ Nallaka Venkataswami v. Rugum Viranna (1), not 
followed. f 

A District Judge in granting permission under 
s. 31 of the said Act must comply with the require- 
ments of para. 2 of that section. But the fact that 
the District Judge has not recited the necessity or 
advantage for the transaction’ as required by thé 
said para. in the order granting the permission 
does not make the order so opento attack that it 


is still necessary for.the creditor to prove the ex- - 


istence of the legal necessity. |p. 443, col. 2.] 

Rameshwar Singh Bahadur v, Dhanpat Singh (5), 
followed. 4 

Where legal necessity is established for most of 
the items mentioned in a mortgage-deed, legal 
necessity for the other items forming only a small 
‘proportion of the whole consideration may be pre- 
sumed. [p, 447, col. 1.] 

There is no rule of law that in every case where 
properties are mortgaged by the shebatt or mahanth 
of an endowment, the only decree which the Court 
can pass is a decree entitling the plaintiff to realize 
his claim outof the rents,issues and profits of the 
estate. It is competent tothe Court to direct the 
sale of such property if itis satisfied that the loan 


was raised for a necassary purpose. [ibid] 
Prosunno Kumari Debya v. Gulab Chandra, (7), 
referred to. i el 


Second appeal against a decision of the 
Subordinate Judge, Monghyr, dated the 5th 
June, 1925. ` h 

Sir Sultan Ahmadand Mr. Nirod Chandra 
Roy, for the Appellant. _ | 

Messrs. K. P. Jayaswal and A. K. Mitra 


for the Respondents. . i 


JUDGMENT. | 
Das, J.—This appeal comes before us 
from the judgment of the learned Subordi- 
nate Judge of Monghyr, dated the 5th 


June, 1925, and arises out of a suit institut- 


ed by the respondents to enforce a mortgage 
executed on the 25th September, 1905, by 
one Mr. Barrow as the certificated guardian 
of the defendant-appellant. The defend- 
ant isthe Mahant of Suja Asthal. It ap- 
pears that on the death of his predecessor- 
jno-title, Mahanth Jagaroath Das, there was 
considerable litigation on the question of 
succession to the Asthal. One Sia Ram 
Das claimed the Asthal to the exclusion of 
Mahabir Das.anditappeara that Sia Ram 
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Das actually took possession of the `Asthal 
` properties. Thereupon -a suit was institut- 
ed on behalf of Mahabir Das through one 
, Sarjug Das for declaration of the title of 
Mahabir Das to'succeed to the Suja Asthal 
as a successor of Jagarnath .Das and for 
recovery of possession of the properties 
belonging to the Asthal. Mahabir Das 
failed in the Court of first instance. On 
appeala compromise was entered intoby 
the parties in the Oaleutta High Oourt. By 
the terms of the compromise the Asthal 
properties were equally divided between 
the contending parties; and if was provid- 
_ed by the consent decree of the Calcutta 
High Court dated the 18th November, 1901, 
“that -Sarjug Das, would be entitled to 
recover Rs. 31,000 from’ Mahabir Das and 
Sia Ram Das. ' Mr. Barrow was appoint- 
ed by the District Judge of Bhagalpur 
ag the guardian of Mahabir Das who was 
then a minor. The estate of Mahabir Das: 
was heavily involved and on or about the 
5th May, 1905, Mr. Barrow. applied to the 
District Judge of Bhagalpur for permission 
to raise a loan of Rs.- 30,000 on the mort- 
gage of the interest of Mahabir Das in the 
disputed properties to pay off the debts 
that were binding upon the estate. We 
have not before us all the proceedings 
which took place before the learned Dis- 
trict Judge, but we have the letter of Mr. 
Barrow dated the 5th May, 1905, which 
ought to beset out in full: 
“Prom Wynford Barrow, Esq., Manager 
aud Guardian of Minor Mahanth of Suja 
Begusarai. 


To LA 
L. C. Anami, Eso., L CO. 8., 
District Judge, Bhagalpur. 
Dated Monghyr 5th May, 1905 
No. 89-9 p. 
Sir, | 
This estate owes the following poe a 
yi 8. 
(a) High Court decree for costs. aa 
Rs. 5,000 minor’sshare .. 2,500 - 
(b) Decres obtained by Dalip 
Narain Singh Banker 
~  Minor's share, l 2,50) . 
(c) Babu Gobind Sahai about 
Rs. 8,000, Minor’s share. 4,00C€ 


(d) Compromise decree (Sarajoo, Das: 
Miaor’s share. ... 18,000 
I have, therefore, to provide Rs. 27,000, l 
to claar off tho share of the debt due by the 
minor, 


` 


440. 
2... This debt ; EN 
- (a) is the amount decreed as costs in High 
-` Court case. (Sooja Estate v. Tagore 
Estate) our village of Tikarampur 
. .-has-been attached in execution and 
' . _ the sale is fixed for the 22nd instant. 
(0) Babu Dalip Narain Singh of 
. .Monghyr obtained two decrees for 
about Rs, 5,000 against the estate. 
“One decree was appealed and is 
| under consideration, the 
I was not able to appeal as I had 
not enough. money. This latter 
decree isunder execution and has 
a to be met, ; 
(6, Babu Gobind Sahai, 
Monghyr, isthe Tipdar ‘or Agent 
for paying Government Revenue 
. for this estate. As such he has 
. advanced something like Rs. 8,000 
» . of which Rs. 4,000 is the minor's 
portion. © ‘ 
(d) This is the compromise 
& -~ amount due to Surajoo Das. 


3. I, therefore, ask to- be allowed to - 


` raise a loan of Rs. 30,000: (thirty thousand 
rupees) on the minor’s share of the estate 
mortgaging villages to that extent. 

4, The loan is absolutely required. 

I have the honour to be, . 


Sir, 
Your most obedient servant, — 
Ni Sd.) W. Barrow.” 


‘It will appear from this letter that al- 
though Mr. Barrow set out in detail. the 


decree ` 


K 
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“Mr. W. Barrow, the manager and: guard- 


. jan of Shuja Estate is permitted to borrow 


_ Rs. 30,000 at 12 per cent. interest. and 6 per 


other . 


Banker of . 


cent.commissionon mortgage ofthe pro- > 
perties belonging to the minor, from - 
Babu Gauri Shanker Banker of Motihari. 


“The terms of the banker-are high especially 


the commission, but to. save the estate and 
as better terms cannot be got elsewhere the 
loan is sanctioned.” . Š 4 
In pursuance ‘of the order. of the 14th 
September, 1905, the mortgage bond in suit 
was executed on the 25th September; 1905. . 
The mortgage bond recites the following. 
necessities. - - I keni 
(1) Rs. 1,992-5-9 due. on accouut. of a 


- decree for costa which were sought to be 


realised in Execution Case No. 712 of 1904 
at the instance of Mr..Dunn, Receiver of the ° 


estate.of Prasanna Kumar Tagore. It was: 


stated that the properties belonging to the 
minor had already been, attached and were 
to: be put-up for saleon'the 25th Septem- 
ber, 1905, - 4 


(2) Rs. 1,581 due on account of a decree 


` dated the 23rd December, 1904, in favour 


of Dalip Narain Singh of Monghyr. It was” 
stated that the properties of the minor had 


- already been attached in pursuance of the ` 


debts amounting to Rs. 27,000 which had . 


to be immediately paid off, he distinctly 
alleged that it was necessary for him to 
raise a loan of Rs: 30,000. Then-the next 
- document to which I need refer in this 
connection is an order dated the llth - May, 
by the District Judge of Bhagalpur and 
which is to this effect:— l 

““Letter received from Mr. _ Barrow, 
Receiver asking to raise loan of Rs. 30,000 
onthe minor's share of the estate mort- 
gaging villages to that amount. Reply 
‘asking for full statementas to the means 
by which the loan is to be raised i. e., from 
whom, rateof interest, proposed and also 
which villages he intends to mortgage. 

Ask for information by 19th.’ 
‘We have not in the record of this ap- 
peal the information supplied by Mr. 
.Barrow but we have an order in the order 
sheet dated the 14th September, 1905, which 

ung as follows:— < oT 


‘trict Judge. 


~ décrea and were to be put for saleon the 


31st October, 1905, l 
(3), Rs. 3,500 due to Gobind Prasad Sahu, : 


- who it was stated was about to institute a 


suit for recovery of the sum. A f 
(4) Rs. 18,245-11-0 due to Mahanth Sarjug 

Das in respect of the compromise decree 

entered into with the sanction of the Dis- - 


(5) Rs. 2,900-15-3 for meeting the ex- ` 
penses in connection with the prosecution , 
of the case of the Suja Estate. «+ 

It was also recited in the bond that 
Rs. 1,800 was retained by the mortgagee 
as commission in respect of the: loan 
made, . WK 

-Now it will be noticed that there is some 
difference between ‘the items as set out in 
Mr. Barrow’s letter of the 5th May, 1905, and. 
the items as set out in the mortgage ‘bond, 
and I shall have-to deal with the argument 
that has been founded on: this difference. 
It is not disputed that consideration passed 
in respect of the transaction which is the 
subject-matter of the suit except in regard 
to the sum of Rs. 1,800 which was retained 
by the mortgagee’ as commission. It is 
contended, however, that except in regard 
to items Nos. (1) and (2) there is no evidence 
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of any legal necessity, and that accordingly, 
the plaintiff's suit must fail except with. 


regard to items Nos, (1) and (2). Itis alterna- 


` tively contended that should this Court: 
come to the conclusion | that there was” 


necessity to support the transaction of the 


` 25th September, 1905, this Court should not ’ 
direct asale of the mortgaged properties, - 


but should give the plaintiff a decree for 


recovery of the amount due to him out’ 


of the rents, issues’ and. profits of the Suja 
Estate, and for that purpose this Court may 
properly appoint a Receiver to take charge 
of the mortgaged properties. 


I will deal with the question of legal. 


necessity. It appears to me that having 
regard to the sanction. of the learned 


District Judge permitting the certificated ` 
guardian to raise a loan of fRs. 30,000, the 


question is not available to the defendant. 
It wad in the first instance contended, that 
“the sanction given in the case merely 
affects the question of onusof proof and 
does not debar the defendant from raising 


the question of legal necessity and estab- ' 


lishing the wantofit by proper ‘evidence; 
"and in support of this proposition: Sir 
Sultan Ahmad relies upon the decision of 
the Madras High Court in Nallaka Ven- 
katasiami v, Rugum Viranna (1). Before 
dealing with that case I propose to deal with 
the provisions of the Guardian and Wards 
Act and with two decisions, one of the 


Calcutta High Court and the other of the 


Judicial Committee of .the Privy Council. 
Section 29 of the Guardians and Wards‘Act 
provides that where a person other than 
a Collector, or a guardian appointed by Will 
or other instrument, has been appointed or 
declared by the Court to be guardian of the 
property of the ward, he shall not, without 
the previous permission of the Court (a) 
mortgage or charge or transfer by sale, gift; 


exchange or otherwise any part of the im-. 
moveable property of his ward. It is im-: 


material to quote para- (b) of that section. 
Section 31 providesthat permission to the 
guardian to do any of the acts mentioned 


in s. 29, shall not be granted by the Court -~ 
except in case of necessity or for an evident - 


-advantage to the ward. : 

Paragraph (2) of s.31,is important and 
should be quoted in full. Itruns-as fol- 
lows:— 

.“The order granting the permission shall 


(1) 65 Ind. Cas.964; 45 M. 429; 15 L. W. 373; 42M . 


L. J. 333; (1922) M. W. N. 357; A. 


LR. 1922 Mad. 135; 
31M. L.T. 484, E 


- Dec. (N. s.) 842, 
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recite the necessity’ or advantage, as the 
case may be, describe the property with 
respect to which the act permitted is to be 
done, and specify such conditions, if any, as 


the Court may see fit to attach to the - per- 


mission; and it shall be recorded, dated and 
signed by the Judge of the Court. with 
his own hand, or when from any cause he ' 
is prevented from recording the order with 
hisown hand, shall be taken down in 
writing from his dictation and be dated and 
signed by him.” 

Now, it is obvious that the Guardians and 
Wards Act throws the entire responsibility 
for. granting permission to the’ guardian to 
doany of the acts mentioned in sg, 29, 
upon the Civil Court and it is undoubted 
that the Civil Court which in this cage must 
mean the Court of the District Judge must 
exercise the utmost circumspection before 
granting permission to a’ guardian to do 
any of those acts. It follows, therefore, 
that a due enquiry by the Civil Court must 
take place before the permission can be 
granted by it to the guardian to do any of 
those acts. The question, therefore, arises 
whether having regard to the fact that the 
Statute assumes that the Civil Court makes 
due enquiry into the necessities before 
granting the requisite permission, the 


‘ereditor lending money should require 


further proof of legal necessity before 
making the advance. ‘The question was 
debated at great length in Sikher Chand v. 
Dulputiy Singh (2). In that case two elder 
brothers of a family being heavily indebted 
applied for and obtained from the District- 
Judge an order under s, 18 of Act XL of 
1858 for the sale of several portions of the an- 
cestral estateand sold them under registered 
deeds signed by the Judge to one who was 
the principal mortgagee in respect of the 


‘debts for which the properties were sold to 


him. The plaintiff alleging himself to be 
the adopted son ofone of the brothers 
brought several suits against the purchasers 
to set aside thesales and recover back his 
share ofthe property alleging that the two 
elder brothers had made the sale fraudu- 
lently and illegally to satisfy personal debts 
oftheirown. -The question arose whether 
in answer to the suit it. was necessary for 
the purchaser to establish legal necessity. 
Sir Richard Garth pointed out that before 
the passing of Act XL of 1858 a purchaser 
buying immoveable property of.a minor. 
(2) 5 O. 363; 5 Ind. Jur. 200;-5 O.L, J. 374; 2 Ind, 
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‘was bound to enquire into the circumstances 


which rendered the sale necessary and - 


to satisfy himself as an honest man of the 
existence of such necessity. He then 
referred to the terms of s.18 of Act XL of 
1858 and said as follows: 

“It was intended by this section. not 
only to protect the interests of minors, but 
tothrow upon the Civil Oourts a large 
share of the duties ‘and -responsibilities 
which had previously been thrown upon 
guardians, and to which the latter had 
been found as a rule deplorably unequal. 


The learned Chief Justice proceeded to ` 


say as follows: . 
“If,, under these circumstances, the 
Judge, upon whom the responsibility ia 


thus thrown by the law, makes an order. 


for sale, it seems to me.in the highest 
degreé cunreasonable to say, that a party 
purchasing under that order is bound 
to make the same enquiry which the 
Judge has made, and to determine for 


himself whether the Judge has done his- 


duty properly, and come to a right con- 
clusion. If this were so, a purchaser buy- 
ing under an -order .of the Court would 
be under the same obligation, and would 
obtain no better title, than if he had bought 
direct from an uncertificated guardian. 
Unless sales made under the authority of 


the Oourt are to have to some extent at. 


least the protection which they have in 
England, it seems to me, that the provisions 
of s. 18 will only be made a snare to delude 


“unwary purchasers; that these sales will” 


be questioned and litigated almost as fre- 
quently asthey were before the Act passed; 
and that minor's estates can never be 
‘expected to sell (any more than they were 


before the Act) for anything like an ade- 


quate price.’ 


With all respect, I entirely agree with 
the view which was taken in this case and 
it seems to me that this view was affirmed 


.in a very conspicuous manner by their. 


Lordships of: the Judicial Committee in 
Gangapershad Sahu v. Maharani Bibi (3). 
The particular passage to which J am refer- 
ing will be found at page 383* and it runs 
as follows: 

“Their Lordships think that when an 


order of the Court has been made authoris- . 


ing the guardian of an infant to raise a 
‘loan on the security of the infant's estate, 
(3) 11 0.379; 121. A. 47; 4 Sar. P. a J. 621; 9 Ind. 
Jur. 158; 5 Ind. Dec. (N. 8.) 1012 ee 
Ki of Ll O.—[#d.]. f 
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the lender of the money is entitled to trust : 
to that order, and that he is not boundto ' 
inquire as to the expediency or necessity 
of the loan for the benefit of the infant's 
estate.” 

Their Lordships, however, made it dens 
that.“If any fraud or underhand dealing is 
brought home to him that would be a differ- > 
ent matter; but, apart from any charge of 
that kind, their Lordships think he is entitl- 
ed to rest upon the order.” 


I take the decision of the Privy Council 
as deciding finally that the order of Dis- 
trict Judge is conclusive on the question 
of legal necessity or, which is the same 
thing, of due and honest inquiry by the 
creditor exceptin a case of fraud or ander- 
hand dealing on the part of the. mortgagee 
or purchaser as the case may be. 

But it is said that the Madras High Court 


has taken a different view. See Nallaka’ . 


Venkataswami v. Rugum Viranna (1). That 
case, leb it be conceded, took the view 
that the sanction of the District Judge to 
an alienation of the minor’s property by 
the guardian under the Guardians and ' 
Wards Act is only prima facie evidence 
that the transaction is a good one, but 
will not cure any inherent defect that may 
exist in it; and their Lordships pointed 
out that the minor may ab any future time 
show that it was fraudulent and improper, 
and not for the benefit of the minor; but 
the burden of proof would be upon him 
to show that it was so. Now if their 
Lordships intended to lay down that all 
that isopen to a minor afterwards is to 
show a fraudulent or improper conduct 
on the part of the mortgagee or a pur- 
chaser as the case may be, then I entirely: 
agree with the decision; but if their Lord- 
ships intended to lay down that the sanc- 
tion of-a District Judge affects merely the 
question of onus of proof and that it is 
always open to the minor on attaining 
fullage to impeach the transaction enter- 
ed iuto by the certificated guardian with 
the sanction of the District Judge by 
establishing thatthere was no legal neces- 
sity in respect of these transactions, then 
with all respect I dissent from that deei- 
sion, andin support of the conclusion at 
which I have arrived the simplest of reasons 
may be given. That reason is that it is 
not necessary for the creditor to establish 
_ legal necessity; it is sufficient if he satis-- 

es the Court that he made.an honest 
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enquiry into the existence of thé legal 


necessity. The observations of the Judi-- 


cial Committee in the leading case of 
Hunoomanpersaud Panday v. Babooee Munraj 
Koonweree (4) will bear repetition. Their 
Lordships said as follows :— 

“Their Lordships think that the lender 
is bound to inquire into the necessities 
for the loan, and to satisfy himself as 
well as he can, with reference to the par- 
ties with whom he is dealing, that the 
Manageris acting in the particular instance 
for the benefit of the estate. But they 
think that if he does so inquire, and acts 
honestly, the real existenceof an alleged 
sufficient and reasonably credited neces- 
sity is not a condition precedent to the 
validity of his charge, and they do not 
think that, under such circumstances, he 
is bound to see tothe application of the 
money.” 

Now, if this be the law, as I apprehend 
it- must be,- then it follows that itis not 
necessary for a creditor to make an inquiry 


if the District Judge has already made- 


it. As I have pointed out, according to 
the scheme of the Guardians and Wards 
Act, the entire responsibility for making 
an inquiry as to the existence, to adopt the 
words of the Judicial Committee “ofan 
alleged sufficient and reasonably credited 
necessity” lies upon the District Judge. 
It is the District Judge who is to conduct 
that inquiry,-and it seems to me that a 
party who enters into a transaction on 
the faith of an orderof the District Judge 
is entitled to assume that proper inquiry 
has. in fact been made by the District 
Judge and that the District Judge has been 
satisfied as to the existence of the neces- 
sity. Ifthis were not so, the most obvious 
injustice might result to persons who act 
upon the faith of orders that may be passed 
by District Judges relating to transactions 
with a minor's estate; and I cannot possibly 
persuade myself to` accept the view that 
the existence of an order by a District 
Judge affects no more than the question of 
onus of proof. In my opinion, the exist- 
ence of such an order is conclusive on 
the question of due enquiry which is all 
that is necessary to be made by a creditor, 
unless it is shown that the creditor was 


a party to a fraudulent misrepresentation . 


to the District Judge. 


(4) 6 M. I. A. 393 at p. 424,18 W. R. 81n; ‘Sevestre 
2537; 2 Suth. P. O. J. 29; 1 Sar. P. O. J. 552; 19 E. Ra 
147, a cel i EnF 
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| It was then contended that the order . 
of the District Judge does not comply 
with the provision of s, 31, para. 2 of the 
Guardians and Wards Act, and that, there- 
fore, there is no presumption of the cor- 
rectness of the order and the question of 
theexistence of legal necessity consequently 
falls to beconsidered in this.case. Now, Imust 
point out that it is necessary forthe District 
Judge when giving permission under B. 31, 
para. 1 of the Guardians and Wards Act to 
comply with the provision of para. 2 of that 
section, The Act appears to lay down in. 
specific terms thatthe District Judge grant- 
ing permission must comply with the re- 
quirements of para. 2 and it is difficult to 
understand on what ground the clear pro-: ' 
visions of para, 2 are not always observed. 
But that is not the question before us. The 
question is whether the fact that the learned 
District Judge has not recited the. neces- 
sity or advantage for the transaction in the 
order granting the permission makes the 
order so open to attack that it is still neces- 
sary for the creditor to prove the existence 
of the legal nécessity. . There are undoub-.. 
tedly cases in the books which lay down 
that disobedience of the provisions of para.’ 
2tos.3lhas the effect of rendering the 
order of the District. Judge null and void; 
but I am unable to understand on what 
ground the order can be treated as a nul- 
lity. No doubt, it is an irregularity, and, 
it may be,a serious irregularity ; but the 
order exists and the existence of the order 
cannot be affected by reason of the fact that 
the learned District Judge forgot to read 
the provision of para. 2 of s. 31, Fortu- 
nately for the plaintiff in this action a saner 
view has been taken in many of the cases, 
and especially in the cases decided by the 
Calcutta High Court. I will refer to one of 
those cases, the case of Rameshwar Singh 
Bahadur v. Dhanpat Singh (b). The view 
taken in that case was that a mortgage exe- 
cuted by a certificated guardian ofa minor's 
property in pursuance of a permission ob- 
tained on misrepresentation of fact and not 
by fraud is a valid mortgage, even though 
the permission ought not to have been 
granted ; and their Lordships took the view 
that a mortgagee is not bound to go behind 
the order of the Court permitting the mort- 
gage, where no case of fraud exists. Deal- 
ing with the precise point which I am now 
considering, their Lordships pointed out 


(5) 5 Ind. Cas, 334; 11 O. L, J, 197. 
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guardian to transfer is sufficient if it sub- 
stantially, though not in form, complies with 
the provisions of s. 3l-of the Guardians and 
Wards Act ; and that an order not reciting’ 
the necessity for which the loan was.requir- 
ed is valid, if the petition on which the 
order was granted contained the require- 
ments provided in s. 31 of the said Act. But 
Sir Sultan. Ahmad contends as follows: 
“Look. at the petition upon which the 


_. actual order was obtained and look at. the. 
mortgage bond.” 


So far as the petition upon which the 
order was obtained is concerned, debt to 
the extent of Rs. 27,000 is disclosed and 


- .it was contended that the items of debts as 


é 


set-out in the mortgage bond do not agree 


with the items as set out in Mr. Barrow's 
letter ofthe 5th May 1905. Now the cri- 


ticism is true enough ; for instance, in the 
letter of Mr. Barrow it is stated that there 
was a debt.of Rs. 2,500 due in respect of 
the ‘High Court decree for costs,” whereas 
in the mortgage bond it appears that, 
Rs. 1,992-5-9 was due in respect of those. 
costs: In Mr. Barrow’s letter Rs, 2,590 -was 
said to be due on account of Dalip Narain 


‘Singh's decree, whereas in the mortgage 


bond we find that Rs, 1,561 was due to 
Dalip Narain Singh.’ In Mr. Barrow’s 
letter Rs. 4,000 was said to be due to Go- 
bind Prasad Sahu, whereas in the mortgage 
bond we find that Rs. 3,500 was due to Go- 
bind Sahu, and in regard to Sarjug Das’. 
decree, Mr. “Barrow’s letter shows that. 


' Rs. 18,000 was due in respect thereof, where- 


as we find from the mortgage decree that 
Rs, 18,245-11 was due in respect thereof; 


.and there is one item which is not to be 


found in Mr; Barrow’s letter at all, which 
is ‘an’ item for Rs. 2,900-15-3 -“for 
meeting. -expenses in connection with 
the prosecution of the case of the Suja. 
Estate,” - 

. Now, so far as the argument based on the. 
difference in figures is concerned, it is not 
entitled to succeed at all unless we hold 
that the minor on attaining majority is en- 
titled to say that the District Judge did 
not make a proper enquiry into the matter. 
As a matter of fact there is no necessity to 
take this extreme view of what the District 
Judge did in this matter. In Mr. Barrow’s 
letter of the 5th May, he waa giving the 
figures approximately, and there 
reason to take the view that in response to 
the order of the learned. District Judge 
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Mr. Barrow did not supply: the correct 
figures later on. We have not. all the 
materials before-us, andin the absence of 
those materials it is not. possible for us.to ` 
come to any conclusion on this point. I 
will assume thatthe enquiry conducted. by 
the learned District Judge was perfunetory . 
in its nature; but that does not help the .- 
case of the plaintiff.at all ; for, as I under- 
stand the law, itis not open to a minor on 
attaining majority to attack a mortgage 
transaction entered into on his behalf by 
his certificated guardian with the sanction 
of the District Judge on the ground that he 


‘should never have granted his anthority. 


In support of this view I refer to the deci- 
sion of the Calcutta High Courtin Ramesh- 
war Singh Bahadur v. Dhanpat Singh. (5). 
What then remains? We have debts 
amounting to Rs. 27,000 disclosed in Mr. 
Barrow’s letterof the 5th May 1905. We 
have further the assertion of Mr. Barrow in 
that letter that he wanted Rs. 30,000: to 
meet all the demands upon the estate. - As- 
sume that he disclosed debts to the extent 
of Rs. 27,000. The mortgage bond must 
then be good to the. extent: of Rs- 27,000. 
There only remains another Rs. 3,000, and 
upon the latest decision of the Judicial 
Committees we must assume that there was 
legal necessity in respect of the small por- 
tion not accounted for, for a. mortgagee 
dealing with a certificated guardian cannot . 
be in a worse position thanif he had 
dealt with an uncertificated guardian. It 
there was no questionofthe order of the 
learned District Judgein this case and 
if the plaintiff had satisfied the Oourt-that 
there was legal necessity in . respect of 
Rs. 27,000 out of Rs. 30,000 which he. had 
lent he would on the latest decision of the 
Judicial Oommittee be entitled to a 
decree for the whole of the amount, I 
hold that so far as ‘Rs. 27,000 is concerned, 
legal necessity is established. upon the 
order of the learned District Judge-and 
in regard to the balance, the plaintifi-must 
havea decree for that amount on the 
theory that it ‘bears a small proportion 
to the total sum raised; and legal necessity 
must be presumed in respect of that small 
sum. When I say that legal necessity 
must be presumed in respect -of the 


„balance, I must not be understood as mean- 


ing that legal necessity must be presumed 
in respect of the entire amount irrespective 
of the question whether it had actually 
been advanced of not,.On that question 
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I shall have something to'say later on. In 
my opinion, on the provisions of s8. 31 of the 


Guardians and Wards Act and onthe - 


decision of the- Judicial Committee in 
Gangapershad Sahu v. Maharani Bibi (3) 
the decision in Sikher Chand v. Dulputty 
Singh (2) and -the decision ʻina Rameshwar 
Singh Bahadur v. Dhunpat Singh (5), I 
must hold that legal necessity is establish- 
edin respect of whatever was advanced - 
by the defendant to the plaintiff on the 

transaction of the 25th September 1905. 


Tdonot propose, however, to rest my 
decision on-my view of the law on the- 


point, I propose: to deal with the .ques- ., 


tion of legal necessity, Now,so far as the 

first twoitems are concerned, that is to 

say; the item in respect of Rs. 1,992-5-9 

and the item in respect of- Rs. 1,561, Sir 

Sultan Ahmad concedes that he has no case 

atall, I now come to the-.third item, 

namely, theitemof Rs. -3,500 alleged to 

be due to Gobind Prasad Sahu. The mort- ° 
gage bond recites that Gobind Sahu was 

about to institute a suit. Now, on this 
. point the evidence on behalf of the plaintiff 
is not very satisfactory; but if it is taken 
together with the admission made -on be- 
` halfofthe defendant, then I am-of-opinion : 
that legal necessity has been established. 

Now, we readin the evidence-of Jaipal- 
Maharaj examined on “behalf of the defend- © 
ant that “Govind Sahay used to. pay Govern- 

ment Revenue and cesses on behalf of Suja - 
Estate for along time.” `= |.) = > . + 


The -witness proceeds to say .a3 follows: 
“I cannot. say when and how much-money ` 
wassent to him from the Asthal. Every 
year accounts were made between him and 
the Mahanths.” ` -> 


It appears then that Govind Sahai was: 
the person who used’ to pay Government - 
revenue’ on behalf of the: Asthal and that. 
there are accounts’ which disclose the. 

- exact state of affairs as between the Asthal 
and Govind Sahu. Dwarka ‘Prasad ex- 
amined on belialf of the -plaintiff says 
that Mr. Barrow told- him that “he would 

. get something remitted by Govind Prasa 

when he would- pay ~his dues.” nae 

‘Jainarain Lal also examined on behalf of 
the plaintiff says in examination-in-chief- 
that “Banke Behari enquired about. ‘the: 

- dues'of Gobind Prasad = 20 > oe 
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and he added that “Gobind Prasad used to 
pay -Government revenue on behalf of 
Mahabir Das”. ; 

Ina cross-examination he 


says that 


| “Rs. 3,500 was due to Gobind Prasad". 


Now, this is all the evidence so far as this 


. item is concerned. I confess that the evi-. 


denee isnot particularly strong;. but there 
is no deubt on the admission of the witness 
examined on behalf .of the plaintiff that 
there was an accountas between Gobind 
Prasad andthe Asthal. Now, it seems to me 
thatthe defendant should have produced . 
those.accounts in this ease if he wanted to 
raise a point as to the question .of legal 
necessity in respect of this item. . Having 
regard to ‘all these circumstances .and re- 
membering Sir Sultan Ahmad’s argument 
that asanction granted by the District 
Judge affects the question of onus of proof, 
I am of opinion in. the first place that the 
defendant has not established .the want 
of legal necessity in - respect of this item 
and secondly, thatthe fact. that the de- 
the . account 
books-in this case and the fact that it is 
admitted on his-behalf that there was an 


- account as between .Gobind Prasad and 
- the Asthal together with such evidence 


as has been adduced on behalf of the 
plaintiff establish legal necessity in respect 
of this transaction. : | 


The next item relates . to the sum of 
Rs. 18,245-11 alleged to have been due to 
‘Mahanth -Sarju Das. . Now, in regard to 
this item we-have complete evidence and 
there-cannet be the slightest doubt that 
the guardian was under a -pressing neces- 
sity to raise this sum of money. I have 
already referred to the litigation between 


- Siaram Das and Mahabir Das. I have also 


mentioned : that that: suit was ‘instituted 
on behalf of Mahabir Das through Sarjug 
Das as-his next friend. Now Sarjug Das 
undoubtedly . incurred costs in carrying 
on that litigation. That litigation resulted . 
in. victory so far as- Mahabir Das was con- 
cerned and the consent decreeof the 
‘Oaleutta High Court does award Rs. 31,000 
to Sarjug Das to.be:paid jointly by Siaram, 
Das and Mahabir Das... Therefore, to start -` 
with, wə have the order .of the Oalcutta 
High Oourt sanctioning. the. compromise 
on behalfof-Mahabir Das . who was then 
a minor and sanctioning. the payment of 
Rs. 31,000 to Sarjug Das, as to . one moiety 
thereof, by Mahabir Das, Thereafter tha 
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money not -having been paid, a suit 
was instituted by Sarjug Das both against 
Siaram Das and Mahabir Das for recovery 
of Rs. 82,000 which appears to have been 
made upof the principal sum of Rs. 38,000 
and interest that had accrued due 
. upon it. No doubt, Mr. Barrow put in a 
written statement on behalf of Mahabir 
Das in which he took yarious -points 
more or less of'a technical nature; but 
-he considered that the case should be 
settled and he actually entered into a 
settlement with Sarjug Das on the ard 
April 1905, with the sanction of the District 
Judge. Now Sir Sultan Ahmad contends 
in this case that the consent decree passed 
by. the Calcutta High Court was inoperative 
on the face of it, since Sarjug Das was net 
8; party to the suit and, therefore, no decree 
could be passed in his favour. Assuming 


that the position for which Sir Sultan. 


Ahmad contends. is acorrect one, it cannot 
. be doubted that a large.sum of money 
would be due to.Sarjug Das in regard to 
- the costs which had been incurred by him 
in the litigation which resulted, so far as 
Mahabir Das is concerned, in acquisition of 
valuable properties. Mahabir Das was un- 
_ doubtedly liable to Sarjug Das, and in 
these circumstances it would be idle to 
deny that the guardian was justified in 
seeking the permission of the District 
_ Judge to compromise the case on behalf 
of the minor Mahabir Das. As I have 
saidthe compromise was actually effected 
on the 3rd’ ‘April, 1905.. The compromise 
decree was passed on the 22nd June 1906, 
One of the clauses of the compromise decree 
provides as follows :— 

'“ That in consideration of the compromise 
the plaintiff" thatis to say Sarjug Das 
: <“ agrees to pay te the said minor defend- 
ant or to his lawful guardian the sum of 
“Rs. 1,000 within fifteen days of the satisfac- 
tion in full of the amount of the decree in 
this suit and on his failure to pay the same 
the said minor. defendant shall be entitled 
to recover the same from the plaintiff ”. 


. Tt was contended before us that even if 
‘wa should find legal necessity in respect 
of this item, we should nevertheless hold 
that, as Sarjug Das never paid Rs, 1,000 to 
the minor in terms of his undertaking to be 
found in cl. 4, para. 4 of. the petition of 
. compromise, there was at any ‘rate an 
- absence of legal necessity in respect‘of this 

sum of. Ra, 1,000, - Iam unable to agree 


a 
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with this argument for various reasons. 
To start with, the -transaction which is . 
evidenced by the compromise decree of the 
22nd January “1906, is not directly before 
us; in the second place, there is evidence of 
a conclusive nature that this sum of 
Rs. 1,000.was in fact paid by Sarjug Das 
to the certificated guardian of Mahabir ` 
Das. Itis sufficient for mein this connec- 
tion to refer to the receipt Ex. 14 printed at 
page. 27 of thepaper book andtheentry inthe 
account book-Ex. 15 (c) at page35. There 

‘is not the slightest doubt that this sum of - 

- Rs. 1,000 was in fact paid by Sarjug Das to 
the certificated guardian of Mahabir Day, 
and that no argument can be founded on cl, 
4 of para. 4 of the compromise decree. 

But then the main argument remains, 
namely, whether we should find that 
there was no legal necessity in respect 
of the sum of Rs.18,245-11.. The position 
is this. In the first place the Oalcutta’ 
High Court gave sanction to a compromise 
under which Rs. 31,000 became payable by. 
Mahabir Das and Siaram Dasto Sarjug Das. 
In the second place, when Sarjug Das 
instituted a suit upon the basis of the com- 
promise decree passed in the Caleutta High 
Court, the learned District Judge of Bhagal- 
pur sanctioned the compromise by which the 
certificated guardian of Mahabir Das agreed 
to pay a moiety of that sum to Sarjug Das. | 
In the third place, the learned District 
Judge of Bhagalpur in this case sanctioned 
the present mortgagé to pay off the debt of 
Sarjug Das. It would, in my opinion, be , 
idle to contend that there is no legal 
necessity in respect of this item of 
Rs. 18,245-11, | i Ta 

I now come to the next item, the one for 
Rs. 2,900-15-3, in regard to the expenses 
incurred in connection with prosecution of, 
the case of the Suja Estate, Now, if the 
onus be upon the plaintiff to establish the . 
legal necessity in respect of this item, I am 
of opinion that the plaintiff has failed to 
discharge the onus; but on the concession 
made. by Sir Sultan Ahmad the onus is 
really upon.the defendant: and there is no 
evidence on the side of the defendant that 
there was no légal necessity in respect of 
this sum of Rs. .2,900-15-3, ` But assume 
that it has been established.in this case 
that there was no legal ‘necessity in respect 
of this transaction. Legal necessity has 

. been established in respect certainly of four 
‘of the items, the item for Rs. 1,992-5-9, the 
.-item for Rs. 1,561; the item for Rs, 3,500, 
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the item in respect of Rs. 18,245-11, In 
my opinion even -if there is no legal 
necessity in regard-to this point, we 
should assume legal necessity having 
regard tothe fact that legal necessity has 
been established in regard to most of the 
items mentioned in the mortgage bond. 
Inowcome t0- the question, whether the 
plaintiff is entitled to recover back Rs. 1,800 
with interest thereon although he admits 
that thia-sum of money was not paid to the 
defendant: Mr. Jayaswal:contends that this 
was really not appropriated by the plaintiff 
but constituted gadiana charges, that is to 
say, charges exacted not by the mortgagee 
but by the servants of the mortgagee, But 
so far as the account book is concerned, it 
shows that the money was appropriated by 
the plaintiff and in my opinionit is conclu- 
sively established that this sum of money 
was in fact not paid to -the defendant. 
Mr. Jayaswal no doubt relies upon the order 
of the learned District Judge who sanction- 
ed- the payment of a -commission to the 
mortgagee; butso far as this item is concern- 
ed, the question, as I understand it is not of 
one of legal necessity but one of passing of 
consideration-; and asit is established that 
this sum of money was infact not paid to 
the defendant, I am of opinion that the 
plaintiff cannot recover this sum of money. 
The only other question which was ‘argu- 


ed before us is that, having regard tothe - . 


fact that the properties are Asthal proper- 
. ties, we should not direct a sale of the 
. mortgaged properties but should -put the 
properties in the charge of a Receiver and 


direct the-Receiver to discharge the mort- - 


gage debt oùt of the - rents, issues and 
profits.. - Sir Sultan Ahmad relied upon the 
decision of the Judicial : Committee -in 
Niladri Sahu v. Chaturbhuj Das (6) but as 
I understand -that decision, it does not lay 


downas a point of law that ‘in every case . 


where properties -are'--mortgaged by the 
shebait or Mahanth of an endowment the 
only decree which the Oourt .can pass is a 
decree entitling the plaintiff to realise his 
claim out of the rents, issues and profits of 
the estate. In the leading case of Prosunno 
‘Kumari Debya v.. Golab ‘Chandra (7) it was 
pointed out that the “authority of the 


(6) 98 Ind: Oas. 576; 8P. L. T, 440; A. I. R. 1926 P. 


ay ae 5 L. J. 8; 38 M. L. T, 24; 6 Pat, 139; 25 L. Wy 
(1) 2 L A, 145; 14 B, L. R, 450; 23 W. R. 253 (P, O.) 
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shebait of an idol’s estate would appear to 
be in this respect” that is to say, in respect 
of charging the properties of the idol, 
“analogous to that of the manager of an 
infant heir”. 

If this be so, then it would follow that 

- although the property devoted to religious 
purposes is, as a rule inalienable it is 
competent to the QOourt to direct the sale 
of such property’ if it is satisfied that the 
loan was raised for a necessary purpose. 
In this case there are wunsurmountable 
difficulties in our way in appointing a 
Receiver to take charge of thé mortgaged 
properties, Some of the mortgaged proper- 
ties have already passed by sale to 
Outsiders, and some of them. are in the 
possession of a mortgagee; and it appears 
that ‘there are various creditors of the 
estate. In these circumstances, I am of 
opinion that the decree for sale passed by 
the learned Subordinate Judge is the 
proper decree to.pass under the cir- 
cumstances. : 
Except in regard to the sum of Rs, 1,800, 
the appeal fails, it must be dismissed 
with costs. Another account will have 
to be framed in this office to ascertain 
ue exact sum of money due to the plaint- 


Allanson, J.—I agree. 
ANJA. Decree modified.. 
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_Custom—Abadi—Non-proprietor's right to alienate 
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Non-proprietors (kamins). of the village Jbabal 
Kalan inthe Tarn Taran Tehsil of'the Amritsar 
District have an unrestricted right to alienate the sites 
in their possession. : ` i 

_The burden of proving that a non-proprietor in the 
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the site in his possession is on him. i 

Second appeal from a decree of the Ad- 
ditional District Judge, Amritsar, dated the 
8rd October 1925, affirming that of the. 
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‘SJUDGMENT.—The main question in- 

volved in this case is whether the non- 
proprietors (kamins) ofthe village Jhabal 
Kalan inthe Tarn Taran Tehsil of the 
Amritsar District have an unrestricted right 
-to‘alienate the sites in their possession. . 
The District Judge has answered this ques- ` 
tion in the affirmative, but | , granted a cer- 
tificate to the plaintiff, the proprietor, and 
_ consequently this second appeal has been 
preferred to this Court.: 

It iscontended on behalf of the appellant 
that the general custom being to the effect 
. that the non-proprietors have no right to 
- alienate the sites in their possession, the 
burden of proving affirmatively that a cus- 
tom. to the contrary existed in this village 
.was on the defendants, the vendees in this 

case. That is true, but the District J udge 
has.held_ that the defendants: have dis- 
charged that burden. In support of -his 
conclusion the learned Judge. has relied 
upon the judgment of Martineau, J.,in a 
poe suit brought by the present appel- 

ñt against one Jaggu and others in which | 
the same question, as is involved in this 
case, arose and after considering the entire 
evidence the learned Judge came to the 
conclusion that the custom propounded 
. by the vendees had been fully established 
by the evidence on-the record. - He cited 
a large number of instances in which alie- 
‘nations had taken place in the village and 
had not been objected to.by the Proprietors. 


The learned ‘Distriet J udge on this occa- 
sion has made reference in his judgment 
to other alienations that took place after . 
Mr. Justice Martineau decided the previous 
appeal. An objection is taken by the ap- 
pellant that such instances should not be 
relied upon because they relate to transac- 
tions which took place after the present 
suit had been instituted. Inthis contention 
Ido not agree as the instances are import- 
arib to show that there had been no variation 


in. the custom and strengthen the vendees' . 


case. Itistobe observed that one of the 
‘cases relates to the attachment and sale of a 
site held bya non-proprietor in execution of 
a decree obtained by one of the proprietors, 


That isa very-importantfactor in. determin: ay 


Ae the custom, 
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- The learned Counsel then says that the 
District- Judge didnot discuss the import- - 
ant evidence relied upon by his client. He 
specially refers to the wajib-ul-arz of 1891- 
92 in which a custom, which’ is in accord- 
_ ance with the general custom of the Pro- ` 
vince, is recorded. But the -Wajib-ul-arz 
of 1911-12 makes no mention of such a 
custom. 

Another document relied upon is Ex. 

P-4, which is an order by a Civil Judge 
` dated the 14th of September 1907 upholding 
. the objection of the proprietors to the attach- " 
mentof a site belonging to a non-proprietor 
in execution of a decree, The case, however, 
. does not appear to have gone further and 
the proceedings in such eases are necessarily 
summary and much reliance cannot be 
placed on this instance, The other docu- 
mentary instances relied upon on behalf of 
. the appellant do not call for any serious 
_ notice. 

In my opinion, the learned District Judge 
-was fully entitled on the material before - 
him to come to the conclusion that a special 
custom, such as was sət up by the vendees in 
this case, had been established and agree- 
_ing with his conclusions, I dismiss this 

„appeal with costs. In view of the 
above, I do not think it necessary to- 
_give any finding on other matters that have 
been decided against the appellant by the 
District Judge. 

The learned Counsel in the end contended 
that, in any case, no decree should have been. ` 
given to the appellant for possession of a. 

- portion of the disputed land, which is not 
included in the sale-deed and which it is ` 
alleged; the defendants; the. vendees, took 
forcible possession of. But. that was not > 
the ground on which the plaintiff original- 
ly sought the relief. -The -plaintifi merely 
came to the Court on the ground that the 
"-non-proprietor, was not entitled: to sell the 
land in dispute. I do not, therefore,:, think 
there is any force in this contention <£ the 
appellant, a 

BL. Appeal ‘dismiss 1. . 

‘ \ 

ts 


. 112:1, 0.1926 .- -> -U MAUNG oreh 
_. RANGOON HIGH COURT. 
| Spgoran Firer Orvin Ap 
i -" * B2 es 
April 24, 1928... 00000. 
r.. Justice Das and Mr.. 
Justice. Doyle, ois 
U MAUNG QYEE—APPELLANT ` 


: versus... L oe 

U BA TIN—Rusponpent.- ~~ . 

Elections’ Offences and Inquiries Act (XXXIX of- 

1920), . s. 12—Report of Commissioners, nature of— . 
Report . allowing : costs—Costs - not’ mentioned ` in 
Governor's - orders- Execution for costs—Hxecuting. 
Court's power to examine report and allow. execu= 

tion. A i 

Where the Commissioners’ appointed: to try `am. 
election petition submit a report fo the Government 
and the Governor rete an order upon the réport, 
the only, executable ‘order is the: order of: the ` 
Governor. There is no power given by law to a 
Court before which an application is made to execute 
the order to examine the report on- which-the -order 
js. passed and allow execution: for costs which ‘are 
allowed by the report of the Commissioners but are 
met mentioned in the Governor's order. [p. 450, col, 


.PPHAL No, 8312 oF. |. 


see : “Present : 


There is no analogy whatsoever between the judg- 
ment and decree of a Court. ahd -the > report of the 
Election Commissioners followed: by .an order :of 
His Excellency -the Governor of Burma. {p. 449, col. 


Mr, Hay,for the Appellant. ~ = | 
Mr. Kyaw Zan, for the Rspondent. | 7 
. JUDGMENT.—On the 2nd July, 1997, 
the Commissioner appointed to. try the 
West Rangoon (General Urban) Constitu- 
ency Election ‘Petition (Maung Ba: Tin v: 
: U Maung Gyėe), -submitted their report in 
which” they assessed Advocate’s fees: at 
_Rs, 1,000. and. Rs,.120 as costs of the wit- 
gesses, | C ee a ae 
`- In General Department Notification No: . 
110, dated the 4th of July, 1927, His Ex- 


= 


~ 


cellency the Governor. of Burma directed -: 


an 


DUBA Tt, °° 449, 


` c It is. again--objected ~ that -as, ab the. 


time.the application for execution was, 


r "made, “there”, was- no order in existence 


which could be -executed, the application 


‘must be. dismissed, even if subsequently 
2. an executable order bomade. The learned, 
-Qhief Judge of the Small Oause Court,. 

© . jn -disallowin 


g this' objection, remarked -ag 
follows :— : --. à N ae aa 
_!* *.#. The decision or judgment is 
the. whole report of the :Commissioners and . 
the decree or formal-order is- the order 
issued -by the Governor. There could-be 
no order by .the Governor. without the 
Commissioners’ report or different from. 
‘that report.: Bo. it comes to this that the 
right of the . petitioner to recover costs is 
derived from the report of the -Commis- 
sioners. The rules; however, require the 
production of the order ‚of the Governor 
on “it. before the petitioner. can obtain 
execution for. recovery of those costs. Now, 
in: ordinary suits where the decree must 
follow. the judgment the Court does not 
dismiss “an application, ‘for execution be- 
cause it happened to be filed before the 
decree was. signed, when judgment has: 


ı -been given,. but it is: kept: in abeyance 


‘until the decree has: been_signed. I fail 
to.see ‘why the present application should 
be dismissed when the report of the Com- 
missioners had been ‘published and it only 
required the production of the Governor's 
order on the report-as to costs and that — 
ordér has now “been produced before the 
Oourt in order that execution may be 
ordered.” © es a i 

“ This decision of the learned Ohief Judge 
of the Small Oause Court forms the subject 


of the present appeal. 


that. the election of U Maung Gyee should . ‘In ‘our opinion, “there ‘is - no -analogy 


be set asidé, but passed no order.. on tho- 
recommendation-as to costs, a eee 
On the:l6th of September, 1927; U Ba: - 
Tin applied to the Small Oause Court, 
Rangoon, to execute the order as to costs.. 
The objection “was raised that, as His 
Excellency the Governor “of. Burma had 
passed: no order as. to costs; there was -~ 
no decree to execite, ` pS Tac 
~ On the 27th of October, 1927; by General: 
Department: Notification No. 168; His. Ex- 
cellency -the Governor of Burma directed . 
that U Maung Gyee should . pay..U- Ba 
Tin the sum of Rs, 1,120 .as costs, This . 
was’ produced on the 3rd-of November 
1927, before the Ohief Judge of the Small 
Qause Court. | i aa DAGAN 


t 


“whatsoever between the’ judgment ‘and 
decree of a- Court‘and “the report of: the 
Election Oomriissioners;~ followed by an 
order of His Excellency the’ Governor of | 
Burma,” ee ae s oe E 
‘Order XX, r:° 2, of the. Oode of Civil 
‘Procedure, read with ‘the. definition of a 
“decree” ‘in’ s..-2, sub-s:: (2), of “the: Code 
of Oivil Procedure," makes it: clear that — 
the judgments really incomplete without, 
a decree, and-that, -for all ‘practical’ pur. 
poses, they- are ‘one and -the-same order . 


“and are - tobe, “treated: as- simultaneous, 


Justification May, therefore, ‘be: found for 
the practice’ of holding :an application in 
“abeyance to which the learned Ohief Judge: ~ 


. ofthe Small Qauss Court refers, ince ‘it: z 
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RAM DITTA 0: DDHAMT. `- 


3121, 6, 1928 


is only -réasonable to assume that the December, 1922, - affirming that of the 


Judge to whom the application for exe- 
cution is made has eognizance of his own 
judgment and ofthe defects therein. 

In the present case, however, the -only 
executable order which was before the 


learned Ohief Judge of the Small Cause 


Court was the order of His Excellency- the 
Governor of Burma, and this was: execut- 
. able only under s. 12 of the” Indian 
-.. Blections ` Offences and Inqtiries Act. 
There was no power given by law to the 
Small Cause Court lo examine the report 
on which the order was based, except 
for.the purpose of satisfying itself that 
the order of His Excellency the Governor 
-of Burma is conformable to the costs 
awarded under 8. 11 of the Indian Elections 
. Offences and Inquiries Act. z 

- Under these circumstances, -: therefore, 
the Small Oause Oourt was not empower- 
-ed to take cognizanee in any. way of the 
‘date on which the report had been signed, 
and was bound to confine itself strictly to 
the order of His Excellency the Governor 


of Burma as being the only instrument `- 


-that justified execution being taken out, 
‘As this order did not exist at the time 

` the application was made, the Oourt had 
mo option but to dismiss the application. 

~ The order of the learned Ohief Judge 


. of the Small Cause Court is set aside, and : 


- ‘the application dismissed with costs ‘in 
. - both Courts. LS se ales» 
TT ANA, Order set aside. `- 


— 


' LAHORE HIGH COURT: : 
Seconp OrviL APPBAL No. 573 or 1923. 
oo September 10, 1928, ` pots 
-~ _. Present:—Mr. Justice Fforde and. ` 
a Mr. Justice Jai Lal, -` 
“RAM DITTA AND otanks— 

PLAINTIFFS—APPELLANTS ` 

o- ` VErSUS anes 

Musammat UDHAMI AND OTHERS— 

. -| DEBENDANTS— RESPONDENTS, |. 
`- $ Custom—Succession—Ancestral property—Unmar- 
ried daughters v. Collaterals—Jats of Abyana 
` Khurd, Una Tehsil, District H oshiarpur. n A ws 
. Amongst Jats of Mauza Abyana Khurd in the Una 


ee Tehsil of Hoshiarpur District unmartied daughters 


are entitled to succeed to the ancestral property . of 
“their deceased father in the presence of collaterals of 
. the Sth-degree. 5 ; 

_ x Second appeal from a decree of the 


- * District Judge, Hoshiarpur, dated the 4th 


wren 


Senior - Subordinate Judge,- Hoshiarpur, 
dated the 25th January, 1922. ~ . 

Mr. N. C. Pandit, for the Appellants. 

Mr: J-N. Bhandari for Sardar Mehtab 
Singh, 8.B., for the Respondents. . 

7 JUDGMENT. -- 

Fforde,J.—The only question in this 
case is whether amongst-Jats of Mauza. 
Abyana Khurd in the Una Tehsil in’ the 
District of Hoshiarpur, unmarried daughters 
are entitled to succeed to the ancestral pro- 
perty of their deceased father in the presence. 
of collaterals of the 5th degree, -The suit has: 
been brought by the collaterals fora decla-- 
ration that they.have a superior right -of . 
succession to the daughters, The defend- 
ants “have relied, -upon an “entry” in the 
riwaj-t-am which very clearly stated that in 
the presence of mere. collaterals property 
will be-mutated in favour of-a - daughter. 
until her marriage, but that: after her mar- 
riage her name will be-struck off. This. 
entry is relied upon by the defendants as. 
avery strong. piece of -evidence in proof 
of the custom which they setup and the de-. 
fendants have also produced two witnesses 
one of whom supports theentry in theriwaj-i- 
am and gives an instance of its having been 
followed. The. other witness states that he 
does not know-what the custom is, - Fer the. 
plaintiffs five witnesses have been produc- 
ed, but their. evidence -in support of the. 
custom does not appear-to me` to- be of 
much value... Not one of - these witnesses - 
gives any instance to support what he 


alleges to be the ‘custom,and the most- 


important. of .-these witnesses, namely, 
Ahmad Hussain Zaildar,, admitted on. 
being questioned by the Court that- hé- 


E could not recollect that view of:the custom 
-he put before the Settlement Officer at the ` 
“time that the entry in the riwaj-i-am was ` 


- made. PE A ; Ioi 
- . Boththe learned trial Judge and the ` 


learned District Judge have come to -the ` 


~ conclusion that the entry in the -riwaj-i-am 


represents the true custom of the parties: 
Without - very much stronger. evidence to 
the contrary, [am not inclined to differ from 
the concurrent findings'of both the- lower 
Courts.- I -would -accordingly : follow’ the 
decision of the learned District Judge for 
the reasons which he has given and dismiss 
this appeal with costs, -- * -` = 

. Jai Lal, J~] agree., - | 
Reus `" |. Appeal dismissed, -` 
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RANGOON HIGH COURT. 
O1viL MISOELLANEOUS APPRALS Nos, 64 AND 
65 oF 1927. -. 4 
May 22, 1928, ` 
Present:—Mr. Justice Darwood and 
Mr. Justice Mya Bu. 
MA NGWE NYUN-—APPELLANT 
versus ip 
MA THWRE-—RRSPONDENT, 

Guardians and Wards Act (VIII of 1890), 5. 1?— 
Civil Procedure Code (Act V of 1908), s. 141—Pro- 
ceedings for appointment of guardian—Reference to 

- arbitration, legality of. 

A Oourt has no power to refer the matter of 
appointment ofa guardian of a minor to arbitration. 
[p. 451, col. 1.] : 

Section .141, Oivil Procedure: Code, deals with 

rocedure alone and does not touch the substantive 

aw of arbitration. |p. 451, col. 2.1 oe 

Mahadeo Prasad v. Bindeshri Prasad (2) and 
Samid Chetti v. Adaikalam Chetti (3), referred to. 

. Ma Hla Win v. Ma Pwe (1), dissented from. ` 
. Civil Miscellaneous appeals from a. deci- 
sion of the District Judge, Mandalay, in 
Civil Miscellaneous Proceedings Nos. 105 
and 111 of 1927. j l 
Mr. K. C. Sanyal for Mr. S. Mukerjee, 
for the Appellant, __ | 
Mi, J. C. Chatterji, for the Respondent. 


Jd UDGMENT.—Thesse two appeals have 
arisen outof Oivil Miscellaneous Proceed- 
ings Nos. 105 and 111 of 1927 of the 
District Oourt of Mandalay which granted 
the respondent's application to be ap- 


“pointed guardian of the person and pro- 


perty of one Ma Aye Sein, a minor, but 
dismissed the appellant’s application for 


the appointment. - The appellant and the 
respondent each opposed the others ap-. 


plication, and the decision in one case 
“was by consent to govern the fate of the 
other. During the- pendency of the pro- 
. ceedings the parties came to an agree- 
. ment and made a joint application pray- 
ing.that the matters in dispute between 
“them be referred to the arbitration of 
the three arbitrators named in the ap- 
plication, of whom -the decision of the 
majority was to prevail. The Court made 
the reference as prayed for, andin due 
course the majority of the arbitrators made 
their award in respondent's favour, to the 
effect that: the respondent was, and the 
appellant was not, entitled to ba appoint- 
ed guardian of.the minor, and submitted 
the same to the Oourt. The appellant then 
objected to the filing of the award on the 
ground that the Oourt had no power to 
refer the matter of appointment of guard- 
‘fan -of a minor tg arbitration, and that, 


MA NAGWE NYUN 9, MA TSWE: ; 
~ therefore, the reference itself was a nullity. 


45), 


The learned Additional Judge of the Dis- 
trict Court disallowed the objection, ex- 
pressing the opinion that, there being no 
provision either in the Guardians and Wards 
Act orin Sch. IJ, Givil Procedure Code, 
prohibiting the exercise of the Oourt's 
ordinary ‘power of referring disputes to 
arbitration and having regard to the pro- 
visions of s. 141, Civil Procedure Code, the 


‘Court was empowered to make such refer- 


ence, : 

In support of his opinion the learned 
Additional Judge quoted the case of Ma 
Hla Win v. Ma Pwe (1), which ruled that 
in view of the various allusions in the 
Guardians and Wards Act to the Civil 
Procedure Oede and having regard to 
gs. 141 of the Code, the provisions of the 
Gode. should be followed as far as may be 
“in proceedings under the Guardians and 
‘Wards Act. The learned Additional District 
Judge’s view, however, appears to us to 
be opposed to the fundamental principles 
‘of the substantive law of arbitration and 
also to the idea underlying the Court's 
function in the matter of appointment of 
a guardian of a minor. It also appears that 
“he overlooked the significance of the phrase 
“ag far as may be” inthe authority quoted 
-by him. - According-to the accepted theory 
that the State is the guardian. of all its 
minor subjects, the question of guardian- 
‘ship is-not one of the private civil rights 
of any private person whieh he is by 
law allowed to submit to arbitration. This 
is laid down in’ Mahadeo Prasad v. Bin- 
deshri Prasad (2), which also points out 
that s. 141, Oivil Procedure Oode, deals ` 
with procedure and procedure alone and 
does not touch the substantive law of 
arbitration. This caseis followed in Samid 
-Chetti v. Adaikalam Chetti .(3), in which 
there is a very pertinent dictum to the 
effect that the selection of a guardian 
could not be -referred to arbitrators, as 
it was not a matter of private interest 
between parties, and as the law. allowed 
a reference to arbitration only where all 
the parties interested agreed, whereas in 
a guardianship application the party most 
interested was the minor and he could 
not agree to a reference, 

(1) U. B. R. (1802-96), II, 407, re 

(2) 30 A. 187; 5 A, L.J. 101; A. W. N. (1908) 51; 3 

L.T, A 

(3) 84 Ind. Oas. 613; 47 M. 459; A. I, K. 1924 Mad, 
48i; 46 M, L, J, 179; (1024) M, W, N. 222; 34 M, L, 


Seer g 


ARQ 

The course to be followed by the Dis- 
trict Court in appointing” or declaring a 
guardian is prescribed in ss. 11, 13, 17 
and 46, Guardians and Wards ‘Aet and 
it is designed to satisfy the Oourt that 


it is for the welfare of a minor ` that a 


- guardian should be appointed and ‘as to 
the most suitable person for. appointment. 
‘From this it. ‘appears that the intention of 
the Legislature is that the question? as to 
who is the most suitable person for the 
appointment is to be decided by the 
Court. >. 
For} these: -reasons, we “hold -that the 
, District Court cannot -in law refer the 
selection ofa guardian to arbitration, . ` 
A perusalof the judgment of the learn- 
ed Additional District Judge shows that 


| his decisions are based mainly, if not - 


entirely, ‘upon the award of the arbitra- 
ters, which, for the reasons stated’ above, 
is a “nullity. 


We, therefore, allow these appeals ana: 


‘Bet aside the orders passed by the Dis- 
trict Court in Civil Miscellaneous’ Pro- 
` ceedings Nos. 105 and 111 of 1927; 
The District Court will now proceed 
_ with the enquiry and dispose of the ap- 
plications according tolaw, ` 
. We make no order’as to the costs of 
. these appeals.- z 
ae N. A. NA i Ma atg 
et Appu allowed 


; LAHORE HIGH GouRT: ` ; 
- BEonD ‘Orvit: APPEAL No. 1552. or 1926; 
“< ‘September 14, 1928. Wk. 


Present.:—Mr. J ustice Jai: ‘Lal, 


Tatan HUSSAIN. AND realest 


: TA PERI LAN 


= 


TSUS 
i UTTAM OHAND pelas oranas—Duannanre 
f `. — RESPONDENTS, 


' ‘Pre-emption—Sale. of entire area—Part “only pres % 


emptible—Pre- emption money, determination of, 


‘If ‘only a portion of the entire area sold is pre- 


l emptible, it isthe real market value of that, portion ` 
won which’the pre-emption: should ibe allowed and `. 


not the proportionate part of the Price paid. ` 


`. Beeond appëal. from a — decree. of- the . 


District Judge, Jhang at Sargodha,. dated 


‘the 22nd February, 1926, reversing that of ` 


the ' Subordinate Judge, Fourth Ola; 
4 hang, dated he 7th anaes 1925, 


SRM TALOHAND-GOBINDRANM W. PIRM PRIBNANDAS-JAQÄNNATH, “1181, O. 1928 


; “Sheikh Niaz Muhammad, for the Appel 
ants.” < 

. Lala Badri Das, R. B, for the Respond- 
ents. 

JUDGMENT.—My order -ál the 6th 

June, 1927, will be-read as part of this 
judgment. The District Judgé “has now ~ 
reported that the plots marked A and B- 
ameaguring 7-marlas and 5 sarsahis are the 
-only- ‘portion ‘of the property- in dispute 
which.-is -pre-emptible and that-the market 
value of these plots for. the Present - Pure 
poses.is Rs. 170, - i 
““Qounsel for the Appellant “does not-con=- 
test -the findings that. 7 -marlas and 6 
‘sarsahis-is the only: ‘pre-emptible -portion 


of. the land,- He, however, contends: that `. 


‘the _ pre-emption’ money should be .èslcu- 
lated proportionately on the total area sold. 
I am unable to agree to this suggestion. 


‘It is clear that ifa portion of. the entire -` 
‘area. sold, is pre-emptible, then it is the 


real: market value of that portion that is’ 


to. be determined and it is not-a fair way 


of dealing with the matter to work out the 


- value according-to the total- price paid,- 
as the area pre-empted may be more valu- .~ 
‘able than the rest of the land-or as in... 
- this ‘case, theremay be special eonsidera- 

‘tion for accépting a comparatively low 


price. No. valid .reason has been shown 
why the valuation by the learned District 
Judge, which for reasons, given by him, 


_is very favourable to the appellants, should . 

- not be accepted: .1,“ therefore, accept this .- 
“appeal to. the: -extent that á decree for pre-- - 
~“emption is granted. in favour of the: ap- 
saen -in respect’ of plots A and B, area 
“7 marilas, 5 sarsahis, conditional on payment. 


of Rs.” 170 in the trial’ Court within three 


“month from to-day.’ -“Thé parties will bear 
ees own costs. If Rs. 170 is not paid -` 
‘within three months then the plaintiffs guit’, 
“shall ` stand ` dismissed throughout. - 7 


B Lo Appeal: allowed in po 
` SND JUDICIAL COMMIS- 
`- SIONER’S COURT... 
ORIGINAL Orvit Suit: No.” 127 OF 1924, 
gi July 16, 1928, 
~ i, Presenti— Mir. ‘Aston, AS J. o. 
. Fie LALOHAND- GOBINDRAM 
; AND orinar Pranita, 


“Fimm TEJBHANDAS- JAGANNATH 


„ AND OTHERS— DEFENDANTS. 
4 Provincial Insolvency Act (V of ee 8 69 g~ 


er 


“91,0. 1028 wrnat TALOHAND-GOBINDRAM Y. FIRM TEYBHANDAG-JAGANNATE, 


Oficial Recetver—His powers—Compromise—Sanction 
of Court not obtained—Compromise, validity of. 
Failure by an Official Receiver, who is appointed 
under the Provincial Insolvency Act, to obtein sanc- 
tion of the Insolvency Court to a proposed com- 
promise under the provision of s. 59 (1) of that Act 
does not invalidate the compromise which is effected 
and carried out asthe said provision of the Act is 
only an administrative one. p. 454, cols. 1 & 2.) - 
Laduram-Nathmull v. Nandalal Karuri (4), Lee v. 
Sangster (5), Leeming Y. Murray -(6), In re Branson, 
Ex parte Trustee (7), Cycle Makers’ Co-operative 
Supply Co. v. Sinns (8) and Rup Ram v. Fazal Din 
(9), relied upon. ; l - 
Mr. Tahilram Maniram, for the Plaintiffs. 
Mr. Suganlal H. Jeswani, for the Defend- 


ants, , 


. SUDGMENT,.—This is. a suit filed 
by the plaintiff to recover Rs. 1,154-5-0 from 
the defendant on an account alleged to 
have commenced on the 8th June, 1920, 
an to have terminated on 9th January, 

Plaintiffs’ case is that cloth used to be 


supplied to the defendant, that the account. 


used to be settled from time to time and 
the balance due treated as a dusti loan. 
He alleges that Rs. 1,154-5-0 is due on the 
or and he claims interest from date 
of suit, T 


Defendants deny that there .were any. 


dusti loans. They admit that a cloth ac- 
count commenced on 8th June, 1920, but 


“Bay it terminated before May, 1921, for: 


plaintiff applied to be adjudicated insel- 
vent in May, 192], and thereafter defend- 
ant merely made payments in discharge 
of his indebtedness. Defendants’ main de- 
fence is that they owe nothing to the 
plaintiffs, a sum of Rs. 949-11-6 having 
been paid tothe Official Receiver in full 
settlement on 9th January, 1923. f 

Mr. Pinto who was the Official Receiver 
at the time denied that the Rs. 949-11-6 
was paid in full settlement, but he _ad- 
mitted that he didnot remember the 
circumstances and that his only ground 
for denying it, was, that in a credit note 
sent by him. to the Nazir the words “in 
full settlement” did not appear. His clerk 


writes the credit note and he signs it. It 


is then sent withthe debtor.to the Nazir’s 
office. The Nazir enters the amount -in 
“his books, endorses the credit note and 
returns it to the Official. Receiver. The 
Nazir then gives .a receipt to the 
debtor and keeps a ecounterfoil: Against 
the solitary fact that the words “in 
full settlement” “were not written in 


| .the receipt there is the direct oral evidence - 


454 


of Udhavdas the Manager of the defenda 
ants’ firm supported by the entry Ex. 35 
in his cash book, viz., “Rs. 949-11-6 debit- 
ed to Bhai Lalehand-Gobindram cash paid 
in full settlement in the Court” supported 
by the evidence of Dwarkadas who was 
employed by the Official Receiver on com- 
mission to recover outstandings and who 
says the amount was paid to the Official 
Receiver in full settlement. Defendants’ story 
is further supported by the evidence of 
Tulsidas who. was in the employ of the 
defendants’ firm and who states that the 
Official Receiver told Lilaram he was ac- 
cepting the amount in full settlement. If 
further support were needed it is, to be 
found in the plaintiff's own book. For 
the latter contains.an entry with the word 
Chucktoo afterwards erased. Rupees 949-11-6 
credited to Bhai Tejbhandas-Jagannath 
on 9th January, 1923, “Chucktoo”. The 
word “Chucktoo” “means settled.” Plaint- 
iff says his deceased brother erased 
Chucktoo which had been written by Radha- 
rai. It is also in evidence that no demand 
was made, by the Official Receiver on 
defendants’ firm and no suit filed between 
9th January, 1923, the date of the alleged 
payment in full settlement and 15th Feb- 
ruary, 1924, the date when the present suit 
was filed. 

In addition to this, the evidence shows 
that one Lilaram kept books under the 
orders of the Official Receiver and record- 
ed settlements. Afcer the adjudication 
order was annulled books were returned to 
the plaintiff. The Official Receiver enquir- 
ed from the plaintiff whether he had re- 
ceived all the books, The reply was in 
the affirmative. Shortly afterwards the 
plaintiff alleged that he had not received 
one of the books. The only explanation 
which plaintiff was able to give of his 


_previous answer to the Official Receiver 


‘was that he relied on to Mehtas giving 
the books to'him. When Mr. Suganlal 
on 7th July, 1924, stated‘to the Court he 
wanted. inspection of the khata prepared 
under the orders of the Official Receiver 
and also of the cash book, Mr. Rewachand 
for the plaintiff replied that no such books 
had been prepared under. the orders of 


. the Official Receiver and that there were 


no such books in existence.- At a later 
hearing plaintiff resiled from the position 
taken up on July 7th, and alleged that the 


“books had been prepared but that they 


had not been handed over to plaintiff. 


454 
It is, in my opinion, impossible to believe 
“the plaintiff's contradictory explanations 
which appear to me anything but bona 
fide. 1 disbelieve the allegation that the 
books were not returned to plaintiff. The 
Court is entitled to draw the presumption 
that if plaintiff had produced the ledger 
it would not have supported the plaintiff's 
case, See Jag Prasad Rai v. Singari (1), 
Murugesam Pillai v. Gnana Sambanda 
Pandara Sannadhi (2) and Debendra 
Narayan Singh v. Narendra Narayan 
Singh (3). At the last minute before de- 
fendant closed his case plaintiff's Pleader 
made a strenuous demand that defendant 
should examine Lilaram as a witness alleg- 
ing he was present in Oourt and threaten- 
ing to make a point in argument of his 
omission to-examine Lilaram ifhe failed 
to do so. -It appears to me that if plaint- 
iff was so anxious that’ Lilaram should 
be examined he should have examined 
himself. nas 

With regard to the power of the Official 
Receiver to-settle the claim, without the 
. sanction of the Court, plaintiff admits 
that some amount was due to the defend- 
ant for brokerage and that in his claim 
before the Official Receiver. he had not 
deducted the amount due. The evidence 
further shows, that there had been another 
account before the account'in suit and 
the defendants’ firm had been allowed 
brokerage and mithai in the prior account. 
The receipt of Rs, 949-11-6 in full settle- 
ment does not appear to me to have been 
regarded by the Official Receiver as a 
compromise requiring sanction within the 
meaning of s. 59 (l) of the Provincial In- 
solvency Act. Mr. Pinto himself admitted 
that in eases where brokerage and mithai 
were due and had not been allowed for in 
the schedule he would accept the smaller 
sum in settlement than that claimed in 
the schedule without reference to the 
Oourt. Apart from this, as Mr. Justice 
Rankin pointed out in a case referred 
to in Laduram-Nathmull v.- Nandalal 


86 Ind. Cas. 122; 27 Bom. L. R. 760 atp. 767; 23 
A.L.J.97; A-I. R. 1925 P.O. 93;. 20. W. N. 229; 
L. R. 6 A. (P. 
40 M. 402; 21 M. L. T. 288; 32 
L.J. L. J. 281; 1 P.L. W. 457;5 L. 
W. 759; 210. W. N. 761; 19 Bom. L., R. 456; 25 O, 
L. J. 589; (1917) M. W. N. 487; 44 I. A, 98 (P. C). <" 
i @) 54 Ind. Cas. 636; 24 0. W. N. 110; 300. L, J. 
7. h . 


O.) 111; 29 M. L. J. 162; 29 0. W.N. . 
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Katuri (4), the Official Receiver is tha 
person in whom is vested the property of 
the bankrupt, by law, the provisions re- 
garding leave of the Oourt as under the 
English Act are administrative provisions 
only, See-Lee v. Sangster (5), Leeming Vi 
Murray (6) and In re Branson, Ex parte 
Trustee (7). The same principleisaleo applic- 
able to liquidators of companies: See Cycle 
Makers’ Co-operative Supply Co. v. Sinns 
(8) an English decision, no . doubt, but 
the provisions of 6." 179 of the Indian 
Companies Act are similar to those of 
s. 151 of the English Act and to s. 59 
of -the Provincial Insolvency Act. In 
that case it ‘was held that a’ liquidator 
for his own protection may take the sane- 
tion of the Court but when he took the 
risk the compromise was binding until 
set aside bythe Court: See, too, Rup Ram v. 
Fazal Din (9) a case under the Indian _ 
Companies Act where it is- held by | 
Shadi Lal, J., that leave is a “domestic” 
matter and that a Oourt dealing with the 
suit is not éffected by it. — 

In view of my finding on this issue 
my finding on the other issues is unneces-- 
sary but in case my finding. on issue No. 3 


“is wrong my finding on the other issue is 


as follows. = 

With regard to issue No.1 the evidence 
of plaintiff with. regard to the hand loans is 
supported by documentary evidence, v7z.,_ 
Exs. 10 to 16, inclusive which are admitted- 
ly genuine. My finding on this issue is 
in the affirmative. : 


With regard to issué No. 2 plaintiff and 
defendant No. 2 agree that the account in ~ 
suit commenced on 8th’ January, 1920. 
Since plaintiff applied to be adjudicated 
insolvent in 1921, the account, in my 
opinion, was terminated on his adjudication: 
in that year, the exact date of which is 
not disclosed. Thereafter, defendants merely — 
made certain paymentsin discharge of their: 
indebtedness to the insolvent. 


a 55 Ind. Oas. 747; 47 O. 555 at p. 557; 31 O. L, Je 


(5) (1857) 20. B. (N. s.) 1; 26 L. J. O. P, 151: 3 Jur, 
(N. s.) 444; 5 W. R. 487; 140 E. R. 310; 291, T, (0.5) . 
93; 109 R. R. 580. 

(6) (1879) 13 Ch. D. 123; 48 L. J. Oh. 737; 28 W. R.- 


38. > 
(7) (1914) 2 K. B. 701; 83 L. J. K. B. 1316; 110 L. T: 
940: 21 Manson 160; 58 8. J. 416. i 
(8) (1903) 1 K. B. 477; 72 L.J. K, B. 160; 88 L. T.. 
360: 19 T. L. R. 152. reat 
T 57 Ind. Cas, 223; 1 Lah, 237 at p 239; 1 P. L.R.: 
1, De 
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In view of the evidence given by the 
defendant and the admissions of the pleint- 
iff my finding on issue No. 4 is in the affir- 
mative. j 

With rəgard to the question of interest 
the evidence of plaintiff supported by that 


of Ganshamdas-Dialmal shows, in my opin- . 


ion, thatinterest is payable. No rate of 
interest is shown in the plaint. The Oourt 
however, can take judicial cognizance of 
the fact that 6 pər cent. is the lowest com- 
mercial rate of interest. As no account 
hasbeen put in, however, no specific amount 
of interest is shown to be due. My find- 
ing on issue No. 6 is that plaintiffs would 
be entitled to charge interest at 6 per cent. 
but no specific sum is proved to be due 
as interest. 

With regard to issue No. 5 the account 
nothaving been proved the defendants’ liabil- 
ity for theitems referred to in this issue 
is not established. My finding according- 
ly is in the negative. a 

My finding on issue No. 7 for the reasons 
mentioned with regard to issue No.3 and 
the other issues is nill: i ar or 

I dismiss the suit with costs. | eee 

P. B. A. nA _. - ~ Suit decreed; 


sy 
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LAHORE HIGH COURT; F 
Suconn CIVIL APPHaL No. $155 oF 1927... | 
April 15, 1928. -. - ---- 
Present: —Mr: Justice Bhide, 
JOHAGA AND OTHÉRS—DEFEÑDANTS— | 
f APPBLLANTS.. © 0 -L 
i versus -0 z‘ 
BIR OHAND AND OTHERB— PLAINTINFS— 
RESPONDENTS, ~ 
Civil Procedure Code (Act V of 1908), s. 100, 
0. XLI, r. }—-Appeal on behalf of several defendants 
—Death of ona before institution of appeal—Com- 
petency of appeal—Independent cause of action— 
Limitation Act (IX of 1908), s. 5—Mistake in copy 
of decree—Insufficient Court-fee—Eaxtension of time 
for filing appeal—Second appeal—Finding based on 
conjectures—Interference. : : 
Where a memorandum of appeal was not properly 
stamped onthe date on which it was filed owing to 
a mistake in the-copy of the decree of the lower 
Court, with regard to the amount at which the 
“relief was valued and the deficient Oourt-fee was 
supplied only after the period of limitation: —— | 
Held, that the-case was a proper one for extension 
of time for filing the appeal under s. 5, Limitation 
Act. [p. 456, col. 1.] 
A. finding of fact which is based not on legal 
evidence but on conjectures can be set aside in 
second appéal, [ibid]. S 
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An appeal filed on behalf ofall the defendants it 
& case against whom.a decree for possession has 
been passed is not totally incompetent merely 
‘because one of the defendants had died before tha’ 
institution of the appeal, where the appellants ex- 
cluding the deceased defendant have an independ- 
ent right of appeal. [p. 455, col. 2; p. 456, col. 17 

Second appeal from a deeree of the 
Senior. Sub-Judge, Dharamsala, dated the 
26th August, 1927. ` 

Messrs, M. L. Puri and S. L. Puri, for the ` 
Appellants. . - ~ ; 

Mr. Gullu Ram, for the Respondents. 

JUDGMENT.—This second appeal 
arises out ofa suit for possession of a strip 
of land together with a tree and for Rs. 5 
as damages. The trial Oourt decreed the 
suit, and the decision was affirmed bythe — 
learned Senior Sub-Judge on appeal. 

The present appeal was filed on behalf of 
all the defendants but it appears that 
Johaga, who is shown as an appellant, had 
really died during the pendency of the 
appeal before the learned Senior Sub-Judge. 
A preliminary objection is, therefore, taken 
on behalf of the respondents that the appeal 
is not competent, Reliance is placed on 
Ambika Prasad v. Jhinak Singh (1) and 
Balaram Pal v. Kanysha Majhi (2). 

: These authorities lay down that 
when an appealis filed by one person on 
behalf of others under O. XLI, r. 4, 
Civil Procedure Code, the latter must 
be joined as respondents. In the pre- 
sent instance, however, the appeal was- 
filed on behalf of all the defendants, 
except Loharu who confessed judgment. 
The only defect in the appeal was that 
Johaga had -died during the pendency of 
the appeal before the learned Senior Sub- 
Judge as stated above and the appeal 
should have been on behalf of his legal 
representatives. This does not, however, 
appear to affect the appeal on behalf of 
the other appellants. According to the 
plaintiffs’ allegations defendants Nos. 1 to 3 
had taken unlawful _possesssion of the site in 
collusion with defendants Nos. 4 to 6. The 
pleas of the defendants were that the site 
belonged to defendants Nos. 4 and.5 and 
that the trée belonged to defendant No. 6. 
Johaga defendant No. 1, according to the 
defendants themselves only took the leaves 
of the tree. The decree for possession was 


- passed against all the defendants, but it 


seems to me that the appellants excluding 


(1) TL Ind. Oas. 321; 45 A, 286; J1 A. L. J.91; A. LR 
1923 All. 211. . 
(2) 53 Ind, Ons, 548, = 


at 


“456. 
J ohaga. had an independent right of appeal 


. in the circumstances of the case. The cases 
`. cited by the learned Counsel for the responde 
ent. can be. distinguished inasmuch: as the 
appellants: therein had a joint cause-of ac- 
tion. Even if the decree stands so-far as 
Johaga’s legal representativesare concern- 
ed, there seems to be no good reason why 
“the suit against the other appellants should 
-not -be. dismissed, if the decree passed 
against them is found to be unsustainable: 
_ Plaintiff cannot ejectthe appellants (exclud- 
ing Johaga) unlessheestablishes his claim 
for possession as against them. I am of 
opinion, that the appeal can proceed as filed 
on behalf of the appellants-with the excep» 
tion of Johaga. E 
. The next preliminary objection raised on- 
behalf of the respondent was that the 
appeal was not properly stamped on the 
. date on which it was instituted and as the 
Qourt-fee- was not made up within limita- 
tion it should be held as time-barred, It 
- Appears, however, that the mistake in. 
respect of the Oourt-fee arose owing to the 


fact that the value for purposes of Court- . 


fee was given as Rs. 15. instead of'Rs, 25 
in the copyof the judgment of the learned 
Senior Sab-Judge. In the circumstances I 
would allow the nécessary extension of 
ae under s: 5. of the Indian Limitation 
ct. 5 
“A third objection raised-on behalf of the 
respondent was that no second appeal was 
` competent as decision of the learned Senior 
Sub-Judge was based purely on ‘findings of 
fact. As regards this point it was argued 
on behalf of the appellants that the decision 
can be attacked in second-appeal inasmuch 
as it proceeds not on legal evidence, but on 
mere conjectures. This contention appears 
` to: me to be well-founded. The learned 
Senior Sub-Judge has himself remarked 
- that the oral evidence produced in the case 
was practically useless. He -hag merely 
affirmed the decree of the trial Court on 
the grounds that the site in dispute was 
just behind another strip of land belonging 
to the plaintiff and that Loharu, one of the 
defendants, (not included in the list of 
the appellants) had confessed judgment. 
Now it seems obvious that the mere fact 
that the site in dispute adjoined another 
strip of land belonging to Plaintiff could 
not establish the plaintiff's claim. -Bo also 
the admission by Loharu, who, according to 


the appellants, is colluding with the plaint- . 


iff; cannot be considered -binding on the 
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appellants ‘in any way. It. has not been 
urged that there is any other evidence 
which the learned Senior Sub. Judge has 
not taken into consideration and on which 
the decree could be upheld.. In the circum- 
stances I must accept this appeal and — 
dismies the plaintiff's suit. as against the 
appellants excluding Johaga. In view of 
all the facts of the case I leave the parties to 
bear their own costs. 

-AN A. Appeal partly accepted, 


CALCUTTA HIGH COURT. 
Orv Revision No. 1630 oF 1927, 
January 13,1928. |. | 
“Present:—Justice.Bir Zahid Suhrawardy, 
ae T., and Mr. Justica Graham 
RAMNARAIN ROY CHOWDHURY 
- AND ANOTHER— PETITIONERS ~ 


_ versus 

BISWANATH BANERJEE—Opposit= 

l Party.. > 

Evidence—Practice—Calling opposite party as wit- 
ness—Proper order to be passed. : 

The . plaintiff instituted a suit against a widow 
and her alleged adopted son for a declaration that the 
adoption was invalid. The widow denied’ the plaint- . 
iffs status as a reversioner: The plaintiff filed 
certain documents to prove the falsity of the defenea 
and applied for the examination of the widow to prove 
those documents, and the issues raised in the case. 
It was contended on behalf of the widow that the 
application was not a bona. fide one and that the 
sole object of the plaintiff was to cross-examine the’ 
widow and to compel her to disclose her evidence: 

Held, that under the’ circumstances the examina- _ 
tion of the widow ‚should be postponed till the - 
evideneé on the side of the plaintiff was closed and: . 
that if she did not then offer herself for examine-. 
tion on her own side, the plaintiff should bé allowed 
to examine her as.his witness. 5 JE 

Oivil revision against an` order of ‘the 
Subordinate Judge, Second Court,. Dacca, 
dated the 29th Oċtober, 1927.7 = =. 
~The facts are given in the head-note. ý 
—Sir-B. O. Mitter, Babus -Surendra Nath 
Guha. and Kiran Mohan Sarkar, for the 
Petitioners. So 0.O 3 2o A 

Babus Rajendra’ Chandra. Guha and. 
vendre Kumar Sen Gupta, for the Opposite ` 
party, © © 9. so : 

. SUDGMENT.—We -think that inthis 
matter the proper order to be passed is 
this:—The examination of the petitioner 
(defendant No. 2 in- the suit). will be . 
postponed till the’ evidence on the side of . 
the plaintiff is closed,; Then ifthe peti- 
tioner does ‘not offer herself for examina-- 
tion on the side of the-defendants; the ` 


n 
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as-his witness.. The learned. Counsel for 
the petitioners gives an undertaking’ that 
she will be available at Dacca for examinas. 
tion by the plaintiff at the stage that we 
have indicated. By .this order we do not 
mean to suggest that he must necessarily 
beexamined. The Ruleis made.absolute 
in these terms. ; ; 

The costs of the Rule will be costs in 


the cause. We assessthe -hearing fee at 
. five gold mohurs,, BOGE Visas Sse way ts 
Rule made absolute, 


ALN, 4 
` i 


m 
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LAHORE HIGH COURT.. 
LETTERS Patent Appman No. 285 or 1925, 
. Avril 5, 1928, 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Broadway. 
-~ . N. 8. BILLIMORTA—Dzrenpant—,: . 
a APPELLANT . a at 


c : versus = ‘ 
GAURI MAL-NARAIN DAS—Pratxtire— 
- RESPONDENT. - > 

. Contract Act (IX of 1872), s. 88—Sale of goods— 
Passing of. risk—Condition that risk shall pass to 
buyer before property in goods—Loss of goods before 
- sappropriation—Liability of buyer. | : : 
Though it is open to the parties to a contract for 

| sale of goods to agree-that the risk shall pass to 
“thé buyer before the passing of the property, yet 
the buyer cannot be held responsible for loss before. 
the goods have been appropriated to the contract. _ 
The defendant agreed to sell certain goods to the 
‘plaintiff under- a contract which contained a stipula- 
tion that the seller was not responsible for loss or 
damage to goods in transit or otherwise after they 
-had left the Mills’: premises. Goods were consigned 
for carriage by Railway and the Railway receipt which 
was in favour of the consignors was endorsed by. 
them-to a Bank: who were to deliver the receipt 
to the purchaser on payment of the price. The 
plaintiff paid and obtained the receipt but. on going 
to the Railway Station found that the gooda had. 
pern orolt before the Railway receipt was delivered 

to him: ins ' NANG 

Held, that the.seller was bound to. bear the loss in 

- spite of the condition in the contract, inasmuch as 
the goods had not been -appropriated to : the contract: 
at the time of the loss .` KAT EA 
Letters Patent appeal against -the judg- 
. ment of Mr. Justice Jai Lal; dated-the 20th’ 
July,. 1925, in Oivil Appeal No. 717 of 
“1924, . an : | 


Mr. Fakir Chand, for the Appallant. 
Lala Badri Das; R. B., for the Respondent. 
...  . JUDAMENT. | 
Shadi Lal. C. J.—The facts of this 
, case -are simple and do not admit of any 


O NB, BILLTMORTA'Y, GAURI MAE-NARATW DAH; 
plaintiff will be at liberty to examina her ` 


a” 
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dispute: On 2nd- October, 1990, the plaint: 
iff agreed to -purchase, and the defendant 
Billimoria agreed to ‘sell, ten balen of 
cleth at a certain specified price. The 
terms of the contract, which was made 
at Amritsar, were embodied in a docu- * 
ment which is called an * “indent” Tt ig 
common ground that nine bales of eloth 
were delivered: and paid for at Amritsar: 
and the dispnte now is confined to the 
tenth bale. On 13th November, 1920, the 
Berar Manufacturing Company at Badnera 
consigned one: bale from that place to 
Amritsar s'ad the Railway receipt which 
was in favour of the consignors, was en- 
dorsed by them. to the . Obartersd Bank 
of India at Amritsar who were to deliver 
the reeeipt to the purchaser on payment 
of the price by him. It appears that the 
bale arrived at Amritsar on 7th. January, 
1921, and that it was stolen from the 
foods-shed -at Amritsar on 10th January, . 
On 13th January, the plaintiff paid the 
money to the Bank and obtained the Rail- 


` way receipt, but when he went to.the Rail- 
- way Station. he found that the goods had 


been stolen. le 

The: question for. determination is whe- 
ther the loss-arising from -the theft of 
the goods should be horne by the seller 
or the. buyer. Now-s, 86, Contract Act, 
Jays down that-when goods’ have become 
the ‘property, of the buyer. he must bear. 
any. loss arising from their -destruction. - 
or injury., It is. however, -clear that, on 
10th January, 1921, when the goods were 
lost, they had not become’ the: property 
of the buyer; and he could not, therefore 
bear the loss. ~, ~- or ee ee 
- Our’ attention has, however, been in- 
vited to cl. 10 of the contract by which 
the buyer promised not to hold the seller 


: responsible. for loss or damage to goods 


in transit or otherwise after they have 
left’ the Mills’ premises: re 

It is contended that, in view of this 
special agreement the buyer “became re- 
sponsible for the risk as soonas tha goods” 
left the premises of the’ Mills at Badnera. 
There is. no doubt -that the parties are 
at .pérfect liberty to agree; if they please 
that the risk shall pass tothe buyer before 
the passing. of the property; but it ig 


- necessary that the property must be ap- 


propriated to the contract. There is not 
a scintilla of evidence: on the record to 
show that this bale was appropriated to 
the contract. of the “plaintiff when it left. 
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the premises of the Mills. As pointed 
out above, the Berar Manufacturing Oom- 
pany, who sent the goods in pursuance 
of the instructions from the seller, were 
not only the consignors of the goods, 
but also the consignees, and until the 
13th January, 1921, there was nothing to 
show that the goods in question were 
meant forthe plaintiff or any other trader, 
T accordingly affirm the judgment of the 
Single Judge and dismiss the appeal with 
costs. z 

Broadway, J.—I concur. f 

A N.A, Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGREB 
No. 2253 or 1926. 

April 18, 1928, 

Present :—Mr. Justice Mitter. . 
Srimati AFIRAN BIBI—PLAINTIFE— 
: APPELLANT 
: versus 
NARIMTULLA SAHA AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Benami transaction—Benamidar's right to sue—Co- 
owners—Presumption of equality of interest. 

A benamidar is entitled to sue in his own name 
for declaration of title and recovery of possession 
without making the beneficial ownera party to the 
action. [p. 459, col. 1.] : 

Gur Narayan v. Sheo Lal Singh (1), followed. 

Where two persons are in joint possession of land” 
and there is nothing to show what their respective 
shares are, the presumption is that they possess the 
. land in equal shares. [p. 459, col. 2.) 

Appeal against a decree of the Sub- 
ordinate Judge, Dinajpur, dated the 29th 
July, 1926, affirming that of the Munsif, 
Second Court, Dinajpur, dated the 28th of 


November, 1924. 


Babu Panna Lal Chatterjee, for the Ap- 
pellant. ; 
Babu Radhika Ranjan Guha, for the 


Respondents. ; 

JUDGMENT .—This is an appeal by 
the plaintiff from the decision of the 
Subordinate Judge of Dinajpur, dated the 
29th July, 1926, which affirmed a decision 
of the Munsif of the same District, dated 
the 28th November, 1924. The plaintiff 
instituted the suitfor a declaration of her 
title to and recovery of possession of the 
suit, lands on the allegation that on the 
25th Baisakh 1319 B. S. the plaintiff 
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purchased from her mother the suit lands 
for a sum of Rs. 299. Plaintiff further 
stated that her husband Amir and pro 
forma defendant No. 2 Aswini are step- 
brothers and that Aswini mortgaged the 
suit properties with defendant No. 1 who 
got a decree on the mortgage-bond and 
took possession of the disputed lands 
through Court and afterwards reaped the 
paddy grown by the plaintiff-on the disput- 
ed lands in the month of Agrahayan prior 
to the institution of the suit. Plaintiff 
stated that this gives rise to the cause of 
action for this suit. f 

The defence of the defendant No.1 in 
substance was that the plaintiff's mother 
had sold the suit lands to one Esum Ali 
and that later on Aswini, defendant No. 2, 
paid the consideration money to Esum Ali 
and took a re-conveyanes in the name of 
plaintiff's mother (the re-conveyance was 


_ for himself and his brother Amir) and that 


in order to keep their title safe, Aswini had 
the deed of sale executed in the name of 
the plaintiff, and although the plaintiff was 
the benamdar, the purchase was really 
for the benefit of himself and his step- 
brother Amir. 

The Court of first instance held that the 
defence had established a case that the 
purchase in plaintiff's name was really for 
both Amir and Aswini and as in the mort- 
gage suit. which was instituted in 1916 


there was decree against both Amir ant” T 


Aswini and as defendant No. 1 purchased 
the disputed lands at a sale. in -execution 
ofthe mortgage-decree, the plaintiff had no 
title to oust the defendant No.1 from the 
disputed lands, The Munsif accordingly 
dismissed the plaintiff's suit. f 

. The lower Appellate Court affirmed the 
judgment of the Munsif but came to 
somewhat different conclusions with regard 
to certain matters in controversy. The 
lower Appellate Gourt found in disagree- 
ment with the Munsif that although 


the. mortgage suit was filed against 
both Amir and Aswini, Amir con- 
tested the suit and the mortgage suit 


was dismissed as against him and what was 
sold in execution of the mortgage-decree 
was the interest of Aswini alone, The 
lower Appellate Court further found that 
the plaintiff was the benamdar of Amir and 
Aswini in the matter of her purchase from 
her mother inthe year 1319 B.S. Italso 
found that as the plaintiff was the benam- 
dar of thesé two step-brothers, she had. 
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no titleto the lands in suit and could not 
evict defendant No.1 who had bought the 
interest of Aswini in execution of his mort- 
gage-decree, 

Against the decision of the Subordinate 
Judge, a second appeal has been taken to 
this Court and the only point taken by 
the learned Vakil forthe appellant is that 
on the findings of the lower Appellate 
Court, the plaintiff is entitled toa decree 
in respect of the half share of the lands in 


dispute and is entitled to recover joint 


possession in respect. of the same with 
defendant No.1. It is argued that on the 
findings of the lower Appellate Court the 
plaintiff was not the beneficial owner in 
respect of the disputed lands but she was 
the benamdar both for Amir and Aswini 
and as there is nothing to prevent a 
benamdar to successfully sue for recovery 
of possession from 84 trespasser although 
the beneficial owner is not a party to the 
suit, the lower Appellate Court should have 
- decreed the suit in respect ef the share of 
Amir and in the absence of any evidence to 
the contrary, it must be held that Amir and 
Aswini were interested in the property in 
equal shares and, therefore, there ought to 


— have been a deeree for joint possession in 


- respect of Amir’s half share. I think this 
contention of the learned Vakil for the 
appellant is well-founded and must prevail. 
It isnow firmly established that so long 
as abenami transaction does not contravene 
the provisions of theiaw, the Oourts are 


bound to give it effect, The benamdar has - 


no beneficial interest in the property or 
business that stands in his name; he 
represents the real owner and sọ faras 
their relative legal position is concerned, 
he is a mere trustee for him. Their Lord- 
ships‘of the Judicial Committee eay in the 
case of Gur Narayan v. Sheo Lal Singh (1), 
that they find it difficult to understand why 
an action cannot be maintained in the name 
of the benamdar in respect of the property 
although the beneficial owner isno party to 
it. Their Lordships point out that the 
_ bulk of judicial opinion in India isin 
. favour of the proposition that in a pro- 
ceeding by or against the benamdar, the 
person beneficially entitled isfully affected 
by the rules of resjudicata and with this 


view of the Indian Oourts their Lordships . 


(1) 49 Ind. Oas. 1; 461. A.Latp.9; 46 C. 566; 23 
G. W. N. 591: 174.7. JAG 36 M. l. J. 68; 9 L. 
W. 335,1 UDP. L. R. (P. 0.) 1; 12 Bur, L, F., 122 


(P. 0). 
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of thé Judicial Committe eonéurred. F 
think, therefore, that it was competent tẹ 
the benamdar who is‘ the plaintiff in the 
present case to maintain a suit for recovery 
of possession of the dicputed property 


` against’ -the- trespasser. . She was the 


benamdar for Amir and Aswini; Aswini's 
interest -passsd by the mortgagé sale and 
defendant No. 1 is certainly entitled to 
retain possession of his interest but thera 
is nothing te justify the defendant No. 1 
to retain possession of the other half share 
of Amir, although what passed by the 
_mortgage.sale. appears from the decree in 


_ ‘that suit, was the interest of Aswini alone 


and that is also the finding ofthe lower 
-Appellate’.Court. It is argued by the 
learned Vakil for the respondent that ag 
this question was not specifically raised in 
the Court of -first instance and as there is 
no evidence with regard to the extent of 
the shares of Amir and. Aswini, the cage 
ought to be sent back with an issue as to 
the extent of their shares. I asked Mr, 
Guha ifthere was any suggestion on the 
record anywhere that the shares of these 
twe brothers were unequal or that they did 
not possess it in equal shares, In the’ 
absence of any such evidence, the ordinary 
presumption is that these two brothers 
possessed the disputed land in equal 
shares. oS 

The result is that the decrees of the 
Conrts below dismissing the suit are set 
aside and the plaintiff’s suit decreed to 
the extent of. half share in the disputed 
lands, and it is ordered that she do recover 
joint possession of the same with the 
defendant No.1. There will be no order ag 
to costs. i ' 


A. N. A. Appeal allowed. 


BOMBAY HIGH COURT. 
Sxoonp CIVIL APPEAL No, 266 oF 1927. 
; March 30, 1928. 
Present:—Mr. Justice Madgavkar, 
` AHMAD HASSAN— APPELLANT 


versus 
HASSAN MAHOMED MALEK— 
; RESPONDENT. 
Contract Act (IX of 1872), s. 28—Criminal Pro- 
cedure Code (Act V of 1898), s. 845—Agreement coma 
pounding compoundable offence—Injured party nat 


: 460 ; a 
“Barty to tgreement-—Agreement, legality of~—Un- 
pegistered agreement—Possession delivered—Doctrine 
“of part performance. a 
“An agreement to’ compound .2 compoundable 
offence is not illegal even though the party actually 
-injured is not a party to the agreement. [p. 460, col. 


“p Mottai Reddy y Thanappa Reddy (2), dissented 
- “from. - 


A's wife instituted a complaint for grievous hurt 
-against B's wifo and C.- The case was-compounded 
at the instance of A and B,and B and C passed 
An unregistered agreement permitting A to.occupy 
acertain house for his life. A's wife was not a 
-party to the agreement. The accused were acquitted 
and A was put in possession of the house. B after- 
wards sued to eject A: AP Za 
Held, (1) that the agreement was not void or un- 
Supported by consideration even though A's wife had 
-not signed it; [p. 461, col. 1] ` 
~ (2) that A was entitled- to rely on the doctrine of 
.part. performance and resist B’s claim for possession 
-eyen though the agreement was unregistered. [ibid.} 


* Becond appeal from the decision of the 


- “District Judge, Surat, in Appeal No. “22 


N 


‘of 1926, reversing a deeree of the Extra 
Joint Subordinate Judge at Surat, in Civil 
Suit No. 598 of 1924. .' $ 

~ Mr. H. V. Divatia, for the Appellant. 

-` Mr. R. J. Thakor, for the Respondent. 


<. JUDGMENT. —These two appeals arise ` 


from a suit and across-suit, between father 


“and son, the father elaiming to eject, the son 


“toretain pessession of a house in virtue of 


“an agreement passed by the father and 


sister-in-law ‘permitting the son to occupy 


” the house for life. - It was common ground 


- 


that this agreement was passed immediate- 
ly after the complaint of prosecution insti- 


"tuted by the son’s wifs about a year before 


the suit in respect of grievous hurt alleged 
to have been caused to her by the mother 


| and sister-in-law. The case was compound- 


edat the instance of the son with the con- 
sent of the Court which entered an order of 
acquittal. - A 
The trial Court held the agreement valid 
in law and not compulsorily registrable, 
upheld the claim of the son to continue to 
occupy the.house, and rejected the claim 
of the father, to evict. In appeal the District 
Court held that under s. 345 of the Code of 
Criminal Procedure the offence was com- 
pounded with the permission of the Oourt not 
by the injured person only, namely, the wife, 
and that, therefore,the agreement wasagainst 


the provisions of s, 345, Criminal. Procedure - 


Code, and illegal and prohibited by law and 
unenforceable. As regards registration, it 
“was of opinion. thatthe document was com- 
‘pulgorily registrable, but that on the 
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ground of part performance the son might 

have succedeed if the agreement had been 

held to be legal. The son appeals, -- . 
The agreement itself contains no refer: 


ence to the prosecution. - It is-not disputed. 


that the real consideration for theright to 
occupy the house for life in favour of the 
son, was an agreement to compound the 
‘complaint of a grievous hurt to his wife. 
The question is, whether the agreement is 


- void under s. 23 of the Indian Contract Act, 
as being made by the husband and not by’ 
the injured wife. It is.argued.for the ape 
pellant-son that no question was raised in . 


the Oriminal Court as to whether the ap- 
pellant had obtained his wife's consent, but, 
‘on the contrary the Criminal Oourt itself 
assumed this consent and allowed the’ case 
to be compounded, that such an agreement, 
though nominally by the husband was real- 


ly. made by the wife, and that evén if it. 


extended merely to an agreement with the 
husband to use his influence with the wife 


to whom grievous hurt was caused, it is . 


valid in law. It is contended for the -re- 


_ spondent-father that s. 345 of the Criminal 


Procedure Code, is exhaustive and the: con- 
sent:of-the wife was necessary, and that of 


the husband was opposed to law and insuffi- ` 
cient; but in either case the agreement was `` 


void, as in the case of Emperor v. Rahmat 


o and Mottai Reddy v. Thanappa Red- ` 


~ An agreement the consideration of which 
is the compounding of a compoundable 
offence is not-forbidden by law and is valid: 
Amirkhan v. Amirjan (3). But an agree- 


ment to compound a non-compoundable _ - 


offence is void in law: 
Muktaslied Husain (4), in which the English 


cases are considered and the old case of ' 


Sheikh Nubbee Buksh v: Bibee Hingon -(5) 
is dissented from.--Of the two cases cited 
for-the respondent-father in Emperor v, 
Rahmat (1): and-Mottai Reddy v. Thanappa 


Reddy (2),-the injured person in both - the - 


cases had apparently -died at the time of 
agreement. The Allahabad case was a 
Criminal Appeal against the order of the 
Sessions Judge rejecting the application for 


“the prosecution of a charge under ss. 302° 


and 304, Indian Penal Oode, and allowing 


(1) 30 Ind. Oas. 138; 37-A. 419; 13 A..L. J. 630; 16 
Or. L. J. 586. _ 

(2) 26 Ind. Cas. 181; 37 M. 385. - . - . 
~(3) 3 0: W.N. 5. < l 

(4) 15 Ind. Cas. 259; 40 O. 113; 16 O. W, N, 854, 

(5) 8 W. R, 412. a 


Nujebar Rahman v. ' 


~ 
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€ | i pre- 
sent question, therefore, did. nöt arise in 
that case, The reasoning of the Single 
Judge inthe Madras case, if I may say so with. 


` respect, is not clear when he says (page 386*), 


“the offence could not have been legally 
compromised except with the consent of 


ed and the” agreément to compound 
_was, therefore, one prohibited by law”. With - 
all respect, want of authority because of the 


absence or death of the injured. person who | 


alone in law has -authority is oné-thing ;-a 
prohibition by law as in the case of non- 
compoundable cases is quite another. In 
the present case it is-not alleged that: there - 


. has been any attempt or threat. to resusci- 


tate the prosecution. for the grievous hurt. 


to the appellant’s. wife.’ On the contrary, - 


‘the order of acquittal stands-and -presium- 
ably bars a fresh complaint... In regard to 
the prosecution the consideration: has been” 
carried.out, and the fact that the applica- 
tion to compound was: -made--not expressly 
and formally by the-injured woman, but by 


_her husband the appellant, with her alléged 


consent: was never impugned. in the Criminal 
Oourt.and is- not impugned- -now, < That 


, Bingle fact cannot cause. such*a considera: - - 
‘tion to be. forbidden by law within ‘the’. - 


meaning ofs, 23 -of. the. Indian Contract 


“Act, and the agreement “to. be void:: The ~- ` 
_ opposite view amounts in effect to this. . At : 
the time of the complaint and the agree- . 


`- ment to compound, the father, sister-in-law ~ 


oh 


< In .regard. to registration, as‘ the lower.“ 
` Appellate Court observed, the son ‘admit- . 

“tedly has been occupying the house . since 
- “the date of theagreement and ‘can rely-on 


and the Oriminal Oourt assumied the consent . 


--of the wife and acted upon it, and as far- 
as the present-appellant was-concerned. the ~ - 


-agreement was carried out and an acquittal 


recorded. Having obtained’ such perform-. . 


ance. the very parties who were benefited 


“> py it now seek to: impugn the agreement on - 
- aground never urged before. The’ trial © 


Court was,‘ in my opinion, right and the 


that the consideration was not: illegal’ and - 
the agreement not.void merely: because of `, 
the absence of the signature of the wife. ~~ 


the doctrine of part performance ‘laid: down 
by the Privy Qouncil in. Mahomed Musa v., 

(6) 28 Ind. Cas. 930; 42° I. A, 1;17 Bom. L. R. 420; 
a1-C. L..J. 231; 28 M; L. J. 548; 19° 0. W. N. 250; 13 
„A. L. J. 229; 17 M. L. T. 143; 2 L, W. 258; 42.0, 801; 
-(1915) M. W..N: 621 (P. 0.). DAA A 
-Pago of 37 M= Ed, 
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“the offences to be. compounded. -The 


4 ` Objection in appeal. 
‘lower Appellate-Oourt was wrong in holding `- 


= Jaat, 


. - 46t 
Aghore Kumar ` Ganguli (6), and by this. 
Court in Bapu Apajit Potdar v. Kashinath 
Sadoba (7), to deféat the claim of the father 
and to evict him, -` s,s 
Both the appeals are allowed. The dec- 
rees of the- lower Appéllate. Court are set 


“aside and the decrees of the trial Oourt 
the person to whom grievous -hurt was caus-', 


confirmed. .7 - a 
- In Appeal No. 266 of 1927 the : plaintiff-re- 
spondent will pay the defendant-appellant’s 
costs throughout. ` `. ai ts 
In Appeal No, 265 of 1927, the suit by the 
son was for a‘declaration of his right to live 
which he could have obtained in the suit 
_by the father and also for obtaining a pacca 
registered document from the father and 
the sister-in-law for which there is no pro- 
vision in the agreement. considered above 
and to which, therefore, he was rightly held 
not entitled, Upon the whole, the fairest 
‘order appears to be that the appellant 
should obtain his costs in this Court from 
the respondent and that each party should 
pay its own costs in the two-lower Courts, 
OCA NA O i Appeal allowed, 
0 » Ind, Cas. 103; 41 B. 438; 19 Bom, L, R, 100 
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LAHORE HIGH COURT. 
_ Szcoxp-Oivit Arrera No. 3191 oF 1997, 
"2, a ci: September 17, 1928, ae 

_. _. Present:—Mr. Justice Bhide, _ 
KANSHI RAM—PLAINTIFF—ÅPPELLANT | 


yg - versus h 
` BIR SINGH—Dezrenpant— 
Nik RESPONDENT, . 
Civil Procedure Code (Act V of 1908), s, 
Punjab Courts Act (VI of 1918), 
Finding of fact based on part of 
Eviderice—Document 


t] 100- 
3. 41—Second appeal— 
f evidence, finality of— 
admitted without objection—~ 


.Where a finding of fact has been arrived at by the - 
lower Appellate Court on the basis of a portion only 
‘of the evidence in the case and an important piece 
of evidence has been -excluded from -consideration 
it cannot be accepted as final “in second appeal. r, 
Where’a document has been admitted in evidence 
without. objection in: the trial Court, no objec 


- tion as to its admissibility. should ` be allowed in 


appeal, - ze an : 

Second appeal froma decree‘of the Ad- 
ditional District Judge, Hoshiarpur, dated 
the 23rd August, 1927, reversing that.of the 
Subordinate Judge, Second Class, Hoshiar« 


“pur, dated the 28th February, 1937. - 


Mr, Mehr Chand Mahajan, for the Appels 


` Mi. Shamair 


469 ; 
~ Chand, for’ the Respond- 
eut, ; ` gm : 


- JUDGMENT.—This second appeal 


` arises out of a suit for a declaration to- the 


effeet that a certain alienation of ancestral 
-property should , not affect the plaintiff's 
reversionary rights. The suit was decreed, 
by the trial Court but was dismissed by 
the lower Appellate Court ‘on the finding 
‘that the. plaintiff had failed to prove 
thet the property in question was ‘‘ances- 
Ta ” NG A 
<“ The main ground -which has been urged . 
“in appeal is that the lower Appellate 
‘Oourt made a mistake in excluding from, 
Consideration a certified copy of a shajra 
-nasab on the ground thatit had not been 
properly proved. It - appears that the 
original shajra -nasab in the Revenue 
. Records was ina torn condition and there 


: “was difficulty in securing copy thereof. 


_ to send for 


. District Judge, however, excluded it from 


The plaintiff, therefore, requested the Oourt 
i another record on which & 
certified copy of the shajra nasab had been 
placed. This record was sent for and was 
taken into- consideration by. the trial Oourt 
‘asa pieceof evidence on behalf of the 
‘plaintiff without any objection ‘béing - 
raised by the defendants. The learned 


consideration on the ground thatit had 
not been properly proved. Itseems to me, 
-however, that when the document had 
‘been accepted in evidence without-an objec- 


- ‘tion in the trial Court, the learned . Dis- 


trict Judge should not have allowed the 
objection to beraised for the first time in- 


‘-appeal; The learned Counsel for the re- 


spondent has not attempted to support- 
the decision of the learned District Judge, 


‘the finding of thé learned District Judge. 
“is one of. fact ‘and cannot, therefore, be chal- 
slenged. ‘As, however, the findinghas been 
“arrived ai on the basis: of only a portion 


- -ofthe evidence in. the case: and ths most 


‘important evidence, namely, a” copy of the 
“shajra nasab, has. beeu excluded . from «con. 


- sideration, it cannot be accepted -as final. - 
#1 express no opinion asto whether the copy 


‘of the shajra nasab which -has been relied - 


‘on, willbe sufficient to establish the plaint- 


ifs claim; but the plaintiff is, in my opinion, 
entitled to an adjudicaiior. of tae matter 
‘on the busis of the whole ef. the evidence 
which he produced. f nee 


e 


- RISAN YIMAJI V. SHRIPAT TATYA, 


-p. 464, col. 1.] 


“sessory Suit No. 17. of 1927 


Pail : 212 I. 0, 1998 
Oourt for re-decision in the light oi the 
above remarks, Oosts will fellow final 
decision, 
R. L. 


Appeal accepted. 


< 


- ' BOMBAY HIGH COURT. 
O1vit RevisionaL aoe No, 291 oF . 


1927, 
April 3, 1928, b 
- Present :—Mr. Justice Madgavkar. : 
* KISAN YEMAJI AND OTHERS— PLAINTIFES 
— APPLICANTS aa 


id versus - 
SHRIPAT TATYA AND OTHERS— 
; DEFENDANTS—OPPONENTS. | 

Mamlatdars’ Courts- Act (II of 1906), s. 96, Expl. 
—Tenant of co-sharer in sole possession—Dispossession 
by other co-sharers—Summary proceedings—Jurisdic- 
tion of mamlatdar—Practice—Power of Court to take 
notice of subsequent events, limits of, 

A tenant of a co-owner in sole possession who has . 


- been dispossessed by another co-owner. is entitled to 


recover possession by the summary remedy provided 
by the Mamlatdars’ Courts Act. [p. 463, col..2.] £ 
The words ‘not being a person who has been `a 


_former-owner or part owner’ in B. (5) of the said Act 


qualify only the words immediately - preceding ‘of 


any other person’, the determination of whose ten- ` 


ancy orother right is in question. [p. 468, col. 2; 


- -The Court is concerned with the rights of the 
parties on the date of the institution .of the suit 
rather than the consequences of the enforcement of- 


the order.: [p. 484, col. 1.] 

_ “Application against an order of the Ool- . 
lector, East. -Khandesh, in Revision Ap- 

plication No. 22 .of 1927, reversing that 

-of the Mamlatdar, : Ohalisgaon, in: Pos-. 


-< Messrs. G. N. Thakar (with him Mr, S; T. 


: Bur w le), for the Applicants. ` 
on this point but has merely. argued that “Dam e Lor Wie AP oani 


Mr. P. V. Kane, for the Opponents. ; 
JUDGMENT. —Theo question raised in . 
this application is on the construction of the. 


“newly. added Explanation to s. 5 of the 


Mamlatdars’ Gour 
1906). - ; 


ts Act (Bom. Act II of 
The lands originally belonged to one 


“Magan. He passed a conveyance in favour - 


.of Tatya the father of the opponent No. 1 
‘Shripat. The purchaser sued both Magan 
and his son Sandu for possession on the 
ground that the entire survey number had : 
passed to him. He succeeded in the trial’ 


- Court. Butin appeal. the Appellate Court. 
. held that speared share had oe been trans- 

-~ ` ferred, ted nent No. = 
~I accordiugly accept the -appeal and re-.” Se eee ie ae ean ee 
fend the e-se. tọ the lewer. Appellate ` 


aration that he had a half share and was 
only entitled to jeint possession. The op- 


el 
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ponent No. 1 took no steps to execute the 
decree orto be placed in joint possession. 
On May 15, 1927, Sandu placed the appli- 
cants-plaintifis in possession under a lease 
for eleven months as tenants. On June 13, 
1927, the opponent No. 1 dispossessed them. 
The applicants brought the present suit 
under the Mamlatdars’ Courts Act for being 
re-instated in possession and succeeded 
before the mamlatdar whe disbelieved the 
opponent's defence that he had obtained 
peaceful possession from Sandu. In revi- 
sion the Oollector upheld the plea not ex- 
pressly taken before the mamlatdar and 
held that the opponent had taken possession 
as a co-sharer on the strength of his decree, 
and that he was, therefore, protected by the 
Explanation tos. 5 of the Mamlatdars’ Courts 
Act. The plaintiffs apply in revision. 

The argument -for the petitioners is that 
in the light of the history of the addition of 
the Explanation to s.5 and on the findings 
of fact of the mamlatdar, as the opponent 
No. 1 had taken the law into his own hands 
and had dispossessed the petitioners within 
six months, the petitioners are entitled to 
succeed. For the opponentit is contended 
that asa co-sharer and, therefore, a part 
owner within the peried of twelve years 
before the suit, the opponent is protected 
by s. 5, illus. 1, and, if, as held by this Court 
@ co-sharer cannot be placed in joint pos- 
session, neither can the tenants of a co- 
sharer such as the present petitioners avail 
themselves of the-Mamlatdars’ Courts Act, 
Section 5 does not apply to a co-sharer such 
as the opponent No. 1 with his right to a 
share unless within twelve years. 


The Collector was, in my opinion, wrong 
in allowing a plea not merely absent from 
the pleas taken before the mamlatdar but 
in fact entirely inconsistent with them. 
Before the mamlatdar the opponent's case 
was expressly that Sandu had placed him 
in possession of the southern half of the field 
now in question. His argument before the 
Collector was expressly based on joint pos- 
session of the whole field taken by him as a 
‘co-sharer without Sandu’s consent. Further, 
the view of the Oollector with regard to 
the Bxplanationis not,in my opinion, correct, 
It has been held by this Oourt in Keso Din- 
kar v. Moro Sakharam (1), that a plaintiff 
co-sharer who never had sole possession but 
only claimed to have been in -joint posses- 
sion could not be re-instated in such joint 


(1) (1888) P, J, 120, 
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possession against another co-sharer inas- 
much as the issues and the decrees open 
under the Mamlatdars’ Courts Act did not 
provide either for joint possession or for par- 
tition, This view was followed in subsequent 
cases such as Krishna v. Gopala (2), and 
doubted in others suchas Shivdevrav v. Bhag- 
vantrao (3). The subsequent addition of the 
Explanation nowin question was, as held in 
Jina Jibhai v. Mathur Jibhai (4) in confirma- 
tion of the view in the earliest case above— 
Keso Dinkar v. Moro Sakharam (1). In 
Jina Jibhai v. Mathur Jibhai (4) the whole 
field was in the joint possession of the 
plaintiff and the defendant. The defend- 
ant had ousted the plaintiff from joint 
possession. This Oouri in revision held, as 
in Krishna v. Gopala (2), that the mamlatdar 
had no jurisdiction under the explanation 
to decree joint possession to the plaintiff 
and set aside his order, which the Collector 
had upheld. 

The present case, where admittedly a co- 
sharer such as Sandu had sole possession, 
could not, in my opinion, fall within the 
scope of the Explantion of these cases,—all 
of which related to the admitted joint pos- 
session prior to the alleged dispossession 
of ene of the co-sharers. And speaking for 
myseli, Lam unableto see why a co-sharer, 
when he actually has sole possession, and 
is dispossessed by another co-sharer who 
has taken the law into his own hands should 
be less entitled to the summary remedy of 
the Act than any other person, In the pre- 
sent case, the actual dispossession has been 
not of the co-sharer Sandu but of his ten- 
ant the petitioner, As has been held by this 
Oourt in Goma v. Narsingarao (5), the Act 
being concerned with actual physical pos- 
session a tenant dispossessed must sue 
himself and the landlord cannot sue, and for 
the purposes of that Act, the possession of 
a tenant is not on behalf of the landlord. To 
an obstruction by one co-sharer to a tenant 


“in possession the Mamlatdars’ Courts Act 


applies: Shiddapav. Vishnu (6), 

In regard to the argument basedon s. 5 
and illus, 1, the words “ not being a person 
who has been a former owner or part- 
owner’’ in that clause qualify only the words 
immediately preceding “ of any other per- 


{3 (1890) P. J. 316, 
@ SS tna Ce 5525 2 
6 . ; 3B oa Dy : YAN, 
AG R, 1922 Boo, jag Bom. L, R. 1016; 46 B, 269; 
- 260; 10 Ind, Deo, (N, 6.) 731 (F, B, 
(1893) P, J, 147, (N.a) T81 (P, B), 
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-sọn “the determination of whose tenancy: 
or other right is in question, asis also plain 
from the illustration; ‘and it is, therefore, of 
no avail to the opponent. 

As regards the expiry of the period of 
the petitioner's lease within a few days, this 
Court is-concerned with the rights of the 
parties on the date of the, institution ‚of the 
suit rather than with the consequences of 
the enforcement of the order. . The peti- 
tioners.were in possession as. their lessor. 
The co-sharer, Sandu, had himself been in 
possession. . The opponent, for some.reason 
or.other, not apparent, failed in the civil 


_suitto claim joint possession in the alter- 


native and has never obtained it from Court, 
But instead, he took the law into his own 
“hands .and ejected from the southern half 
the petitioner who was in legal possession. 


` On. these facts, the mamlatdar, in my opin- 


wro 


' Revenue Court as: the decree of :tho competent. 


“> LAHORE HIGH COURT. 


ion, was right and Oollector’s order was 


ng. . NAG aad : 
The Ruleis made absolute, the Collector's 
order is set aside, and the order of the 
mamlatdar restored with costs. throughout 
-on the opponent No. 1. 

Ar N. À. ~ 


Cıviu RerBRENGA No. 27. or 1928. 
-te T Ootober1, 1928.. . | 
_ .. Present —Mr. Justice Jai Lal. .. 

- BUTA ‘AND -OTH&ES—PLAINTIFFS 

a - +- . versus l 

MUHAMMAD HUSSAIN AND oTaERS— 
Jata t? DRFENDANTS. ”. AG 
~: Punjab Tenancy. Act (XVI .of. 1887), 8. -100— 
Powers of.. High Court discretionary—Judgment of 
Revenue Court based on preliminary point—Registra- 
tion of ‘decree as that of Ctvil Court, -- | 

The jurisdiction vested- inthe Lahore High Oourt 
‘under s. 100, 


“proceeds ‘on a purely preliminary point, the High 
-‘Oourt will refuse to register the decree of the 


.Oivil Court. 


_- ,Case ke d; under s. 100 of. the Punjab 


Tenancy Act, by the Collector, Hoshiarpur, 
with his letter.No. 2594, dated the 9th 
_ July, 1928, for order of the High Court. . 

ORDER.—This is a reference under 


BOTA 9. MOHAMMAD HUSBAIN, © 


Rule made absolute. 4 


Punjab Tenancy Act, is: discretionary | 
. and where:the judgment of the Revenue Oourt 
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body for a declaration-that the occupancy 
tenants- in Hariana are full. proprietors of 
the trees growing on their‘occupancy hold- 
ings and that the proprietors have no right 
in them. The suit was instituted in the 
‘Courtof the Assistant Collector, First Grade, 
“Hoshiarpur District, who without going into 
the merits of the dispute dismissed. it on 
the ground of multifariousness. An ap- 
peal against this decree was presented to 
the Collector of Hoshiarpur who, being of 
opinion that the suit- as framed: was cog- 
nizable by the GOivil Courts but that it 
had been determinad by the Assistant 
Oollector-in good faith and: the parties 
. had not been prejudiced by the mis- 
take as to jurisdiction, has made this 
reference with a recommendation that the 
decree of the Assistant Oollector be re- 
gistered as a decree of- the competent 
_Oivil Oourt, i : aa" 
The jurisdiction vested in this Oourt. 
under s. 109 ofthe Punjab. Tenancy Act 
is diseretionary and under the circumstan; ' 
ces, I am of opinion that this is not a 
case in which I ought to register the decree 
of the Assistant Oollector asa decree of 
the Oivil Court. The case has not been 
decided on its merits. It has been dismiss- 


: ed only on a preliminary objection. It is 


open to the Collector, who is of opinion 
“that the Assistant Collector had no jurisdic- 


= . tion. to „entertain the suit, to accept the 
` - appeal, set aside the order of dismissal 


and to remand the case to the Assistant 
Collector with direction to return the plaint 


_ tothe plaintiffs for being presented in the 
`~ Court having jurisdiction to. try the suit 
. ~ and this, in my opinion, is the more suit- 
able procedure in the present case. It -- 


“will. then be for - the Civil Oourt to decide 
-whether the suit is really bad for multi- 
fariousnéss, Bo Vie, AP, Soe 

Ido not wish to express any opinion 
‘on this question. at this stage specially 
because’ neither party has appeared before 
me, but-I am definitely of opinion that 
this is not a case for ‘action by this Court 
undér s. 100 of the Punjab Tenancy Act, 
‘The reference, therefore, will be returned 
to the learned Collector of Hoshiarpur. : 

RL, . Reference returned, | 


s. 100 of the Punjab Tenancy”. Act made 
by. the Collector of Hoshiarpur. A sult 


-was instituted by” 93 occupancy tenants 


in the reyenue. estate of Hariang- in the ` 


Hoshiarpur. District egainst the proprietary 


ji 


_ defence at the- close of the case. 
-themis a telegram purported to have been 
sent by the lst accused to the 2nd accused: 


me 1.0. 1928 


MADRAS HIGH COURT. ; 
URIMINAL REvision:Oases Nos. 1027 AND 1028” 
oF 1927. 
 ÜRIMINAL. REVISION PETITIONS Nos. 924 ` 
AND-925 oF 1927, : 

-April 20, 1928. - 
Present:—Mr. J ustice Devadoss. .. 
In re MUHAMMAD SALIA ROWTHER 


ANB oTHERS—ACOUSED —PETITIONERS IN. BOTH, 
Criminal trial—Documents referred to by accused 
in his statement—Court, whether bound to consider 


them without formal proof. 


It is open.to an accused person to file in Court along 


-with-his statement a document written by him, whe- 


ther it bea letter or any other document, and evén- 
if there is no witness. to speak to the actual writing 
of the document, the Court is bound to consider the. 


_ document along with his statement. 


Petitions, “under as. 435'° and 439. of the 


“ Oode of Oriminal Procedure, 1898, pray- 


ing the-High Court to revise. the judgment 
of the Court of Session of Madura Division, 
in Oriminal Appeals Nos. 82 and 81 of 19 27, 
preferred against the judgments of the 


. Court of the Sub-Divisional “Magistrate, 


Melur Division, in ©. O.Nos. 8 and 34 
of 1927 and in C. O. Nos. 9 ‘and 33. of 1927 
respectively. - 


_MrF-.S. Vaz, for the Potitioriors i in both 
the cases. 

. Mr, P. Govinda. Menon,. for the Public 
Prosecutor, for the Crown. 


| ORDER. 


ORIMINAL RavteroN Jass No. 1027 oF 1927. 
Several points are urged by Mr. Vaz in 

this case and the only point that needs 

considerationis whether the Magistrate 


who tried thecase was justified in over-. 


looking ‘certain -documents filed by the 
One of 


on Ist April, 1926. Another isa receipt 
for 12-annas for the cost of the telegram: 
The third is the post card said to have been 
written by the 2nd accused to the Ist 
accused in reply to the telegram on thé 
ist April, 1926, from Madura and the fourth 
is a Railway ticket from Egmore to Madura, 
dated 4th. April 1926.” These documents 
were put in along with the statement 


. of the accused. The Magistrate remarked: 
- “These records have not been put in 


through the proper channel. Nor have 
they been’ subjected to cross-examination. 
And, therefore, I refrain from commenting 
upon these unproved records as they have 
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not been exhibited i in this case.” Where 
.adocument is written by the Pek, 
_ Whether if, be a letter or any other ‘docu- 
ment, it isopen to the accused to file it 
“in Court along with his statement. It may 


ue that there is no witness tospeak to the 
: actual writing of the document; 


but the 
Oourt is bound to consider the document , 
It may bethat- 
the statement of the accused is not true, 
but in order to see whether the documents 
are relevantor irrelevant, the Court must 

lock: into them, see what they purport to 

be and then consider the statement of the 
accused that he wrote thém, or that he sent 
them or that he received them and then 
decide the case. It is notopentoa Criminal 
Court to shutits-eyes to the statement of 
the. accuséd when that statement refers 
to certain documents “to which the accused 
isa party. Under the law the-Court is 
bound to consider the statement of the 
accused.’ The Court may not besatisfied 
with the statement of the accused and may 
require further. proof and if: further proof 
isnot forthcoming it may .decline to act 
onit. But no Criminal Court is justified 
in brushing aside the documents to which 
the accused are parties when the accused 
themselves filethose documents in Court 
along with their statements. As the 
accused cannot give evidence on oath, 
they can only file a statement er refer to 
some documents to which they have been 
parties. -I think this action of the Magis- 
‘trate has ‘vitiated the trial of the case. Mr. 
Govinda Menon for the Publie Prosecutor 
contends, firstly, that: these documents do 
not relate to ‘the date.of the occurrence 
and, secondly, ab. best they can only refer 
to the case of the lst accused. The pro- 
secution case is that it was the first accused 
who engineered the whole thing and that 
at his instance the rioting was committed. 


-Itisopen to the Jury to come to the con- 


clusion that the case against one of the 
accused is false and consequently that it 
could not rely upon the prosécution evidence 
as regards the rest of the accused. That isa 
matter entirely for the Jury. and it cannot be 
said that the Judge would only disbelieve 
the case of the prosecution so far’ as the. 
lst accused is concerned -and not with 
regard to therest. I set aside’ the convic- 
tion in this case and order a.-re-trial, Ths 
District Magistrate will forward the records . 
to any Magistrate other than the Magistrate 
who tried tha case, Too 
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OURIMINAL REVISION Oase No, 1028 or 1927. 
2 For the reasons given in my judgment 
in the other case (Oriminal Revision Case 
- No,1027 of 1927) the conviction in this 


case also is set aside and a re-trial ordered. . 


The papers in thiscase also will be sent 
to.. the District Magistrate with the 
‘same directions as in the other case. 

< The accused will continue to remain on 
she tous bail pending their trial of all.the 


V.N. V. Re-trial ordered, 


ee 


~ 


RANGOON HIGH COURT. -. 

CRIMINAL Reviston;No. 141-B or 1928, 

April 20, 1928. è 
Present:—Mr. Justice Cunliffe. 
EMPEROR—Prosrovror 
Versus 

_, NGA HLAING—Acoosrp 

Criminal trial—Complainant colluding with ac- 
cused—Previous statements of complainant, admissibil- 
ity of—Proper procedure. 

Secondary oral evidence of a report made by a 
witness cannot be used as substantive evidence 
against the accused even where the witness who 
made the report subsequently, in the_trial, denies 
all knowledge of the facts alleged to have been 
reported by him to the other witnesses. 

Where the complainant, owing to undue influence 
or corruption, goes back on his or her story of how 
the crime was committed or who .committed the 
crime, itis most advisable for the Presiding Judge 
to allow the complainant to be treated‘ as a witness 
hostile to the prosecution; and if as a result of that 
cross-examination certain evidence emerges which 
supports the case for the Orown, the evidence of 
corroboration on the part of third parties would 
then be admissible in law? 

JUDGMENT .—The difficulty in this 
case which isthe ‘subject of the reference 
before me seems to be that certain cor- 
roborative evidence in the nature of hear- 

say was admitted in the Magistrate's 
Court, when, in fact, there wasno primary 
evidence which required to be corroborat- 
ed. I have no doubt that if the com- 


plainant had come upto his story (which 


the prosecution expected he would do) 
and. had identified his assailant, this 
hearsay evidence would have been pro- 
perly admitted; but, in the circumstances, 


in my view, it was wrongfully allowed to 
be given. In fact it corroborated nothing.’ 


The case relied upon asan authority for 
the admission of corroborativa evidence 


when the prosecution's chief witness has’ 
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gone back on the original complaint 
made to the Police is, I think, no authority 
at all. If it was an authority, 1 should’ 
disagree with it. That wasa case which 
cameup on appeal before Heald, J., from 
a conviction for rape passed by an Ad- 
ditional Special Power Magistrate at 
Moulmein. The circumstances of the case 
were somewhat similar in principle to the 
case the subject of this reference. The 
evidence ofthe girl, who it was said had 
been violated, broke down in the witness- 


_ box; broke down indeed, much more strongly 


than the evidence of the complainant in 
the case before me. The girl in Heald, 
J;'s appeal absolutely denied thatshe had 
been interfered with by the accused. 
She advanced a bogus story to account 
for her having been hurt by saying thu | 
she had had asevere fall. In all “pro- 
bability her evidence in the box was 
perjured and was due to the influence 
of her aunt. She was not cross-examined 
as a hostile witness as she should have 
been, but corroborative evidence of the 
identity of the accused was admitted. In 
my view, it was wrongfully admitted. , 
There was other testimony, however, which, 
in my opinion, justified Heald, J., in com- 
ing 10 the conclusion he did quite apart 
from the improperly admitted evidence 
of corroboration. There was specific evi- 
dence, for example, of the doctor who 
examined the girl. Theré was the evidence - 
that a complaint had been made by her to 
the Police on a certain date. There was the 
evidence that the girl had been alone 
in a hut with the accused shortly before 
the complaint was made. The trying 
Magistrate drew a conclusion of fact from 
this evidence against the accused. I think. 
he was rightin so doing. I respecifully 
agree with the general conclusion come 
to by Heald, J. I do not think, however, 


‘that the case decided by Heald; J. is 


any authority for the proposition that 
secondary evidence of a hearsay character 
which does not corroborate any primary 
evidence can be relied on to support a 
conviction of this kind. Nordo I think 
that evidence in detail could have been 
led to show the nature of the complaint, 
but I am of Dinion that the fact thata 
complaint was. made was properly ad- ` 
mitted in the trial Court. In all. these 
cases where the complainant, owing to 
undue influence or corruption, goes back 
on his or her story of how the crime was. 
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committed or who committed the crime, 
I think if most advisable for the Pre- 
siding Judge to allow the complainant 
to be treated as a witness hostile to the 
prosecution; and I am quite sure that, 
ifasaresult of that cross-examination certain 
evidence emerges which supports the case 
for the Crown, the evidence of corrobora- 
tion on the part of third parties would 
then be admissible in law. It is almost 
impossible for a Judge in a Criminal Oourt 
of first instance to disabuse his mind of 
the corrupt atmosphere which unfortunately 
prevails with regard to witnesses in the 
district and I hold theview strongly that a 
legitimate presumption of fact based on 

undisputed evidence, however scanty, as 
long as it may be relied upon, should be 
drawn. 

For these reasons, I think that the 
learned Sessions Judge was justified in 
the -view that hetook that the corroborative 
hearsay evidence in question should not 
have been admitted or considered. 

ALN, A. Order accordingly. 


LAHORE HIGH COURT. | 
OriminaL Revision Petition Ne. 1154 
or 1928. 

October 5, 1928. 
; Pasai :—Mr. J ustice Tek Chand. 
LAL—Acovsep—PETITIONER 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 109, 
scope of—Accused, tried and convicted—Security on 
strength of same incident, legality of. 

Where a person has been tried and convicted for 
an offence, he should not later on be bound down 
under s. 109, Criminal Procedure Oode, in respect of 
the same incident where there is no other evidence 
against him. 


Petition for revision of an order of tha 
District Magistrate, Ludhiana, dated the 
21st May, 1928, modifying that of the Magis- 
trate, First Class, Ludhiana, dated the Ath 
February, 1928. 

Mr. Shuja-ud-Din, for the Petitioner. 

JUDGMENT.—The facts, as found- by 
the learned District Magistrate, are that 
the petitioner, along with one Ganda Singh, 
was travelling ata high speed on a camel 
in @ village in the Ludhiana District. A 
head constable and certain other persons, 
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who. happened to be there, stopped the 
petitioner and his companion and made 
enquiries from them as to who they were. 
They being unable to give satisfactory re- 
plies to the ‘questions put to them as to 


their identity, the Police ‘arrested them 


under s. 54 of the Criminal Procedure 
Oode, Subsequently it transpired that the 
camel was stolen property and- the peti- 
tioner and his companion were prosecuted 
under s. 411 ofthe Indian Penal Code and 
duly convicted. Against his conviction 
under s. 411, the petitioner preferred a 
petition for revision to this Court which was 
dismissed in limine., 

Simultaneously with the above proceedin gs 
the Police started a case under s. 109 of 
the Oriminal Procedure Code against the 
petitioner, and the learaed trial Magistrate 
bound over the petitioner for a period of 
one year in the sum of Rs. .1,000. On 
appeal the District Magistrate maintained 
the order reducing the amount of security 
to Rs, 300, From this order the petitioner 
has preferred this petition for revision to . 
this Court. 

A perusal of the Police report and the 
evidence produced in support thereof in- 
dicates that the only act urged against 
the petitioner is the incident mentioned 


` above, namely, his riding the stolen camel 


with Ganda Singh and being unable to give 
a satisfactory account of himself when chal- 
lenged by the Police. The question is 
whether, in’ view of the fact that the peti- 
tioner has already been tried and.convict- 
ed of an offence under s. 411 of the Indian 
Penal Code in respect of this very incident, 
he should have been proceeded against 
also under s. 109 of the Criminal Procedure 
Code. In my opinion, 8. 109 of the Criminal 
Procedure Oode was not intended to cover 
acase of this kind. The petitioner having 
already been punished for his act, and there 
being no otherevidence against "him, pro- 
ceedings under s. 109 of the Criminal 
Procedure Code are not justified. The 
pétition for revision is accordingly accepted 
and the order of the lower Court putting 
the petitioner on security cancelled, . 
BL _ Petition allowed. 
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| RANGOON HIGH COURT. 
_ + Criminau Revision No. I63-B or 1997. - 
ee April 7, 1928,  ° 
` + Presant:—Mr, Justice:Pratt, 
. MAUNG PE—APPLIOANT 
ns VeTsUs - me P 
. MAUNG OHAW—NOoxN-APPLICANT. 
Criminal Procedure Code (Act V of 1898), s. 476— 
Penal Code (Act XLV of 1860), ss. 182, 211—False 
information to Police—Subsequent complaint to Magis- 
trate—Prosecution of complainant —Complaint 
Magistrate, necessity of, 
. Wherea person lodged an information against 
another before the. Police ‘and ‘subsequently filed a 
complaint against the same person for the same 
` offence before a Magistrate and the latter dis- 
charged the accused, finding the complaint to be 
false: , > zs 
Held, that the complainant could not be prosecut- 
‘ed for an offence under s. 182, Penal Code, on a 
complaint by the Police, but could be prosecuted 
only. for an offence under s. 211 of the Code upon a 
complaint by the Magistrate before whom he laid 
: the charge, A ii £ 
‘Criminal revision from an order of the 
District Magistrate, Kyaukse, dated the 
26th February, 1927, in Criminal Regular 
= No. 175 of 1927, 5 


FACTS.—Maung Pe, the applicant, lodg- 


-ed an information in a Police Station against 
Maung Han and another for offences under 
88.- 366, 497, 498, Indian Penal, Code. The 


-information. was ‘struck off as false. The. 


applicant then filed a complaint to a 
‘Magistrate who discharged the accused 
and classified the case as false. The re- 
spondent who was guard-writer of the 
Police Station filed `a complaint. against 
the applicant under s. 182, Indian Penal 
_ Code. The applicant contended (1) that 
“the Police had no power to make a 
complaint; (2) that the complaint should 
have been -for an offence under s. 211, 
Indian Penal: Cede and thatthe Township 
Court had no jurisdiction to try the same. 
The contention was upheld by the trial 


- to the District Magistrate under s. 346, - 
Oriminal Procedure Code," The District 
Magistrate’ -returned the record for a 
trial under s. 182, Indian’ Penal Code, 
The ‘applicant applied for revision, f 

. _ Messrs. K. C.. Sanyal and J..C.- Day, 
_for the Applicant. er Oe 


ORDER.—The. Township Magistrate’ 


was quite right on his view. 


he offence alleged clearly falls under. 


8. 211 and a complaint by the Magistrate 
‘before whom the charge was made is 
necessary. Theorder of the District Magis- 
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trate directing trial under s. 182 is set 
aside. The proceedings before. the Magis- 
trate are quashed also. ; 3 
AN. A, i - By eea 
Proceedings quashed. 


ened 


LAHORE HIGH COURT. 
‘OxstuinaL APPEAL, No. 532 op 1928. 
`. October 6, 1928. 
. Present:—Mr. Justice Dalip Singh. 
ALLAH WASAYA—AcovsmD—APPELLANT 
versus 
EMPEROR—RESFONDEÑT, A 
Penal Code (Act XLV of 1860), s. 193—Reversion of 
witness to truth during trial—Prosecution. É 
It is inadvisable to prosecute a man.under s, 193, 
Penal Oode, if he has reverted -to the truth in the 


course of the trial, especially when he was not a 
willing false witness, 


Criminal appeal from an order of the Ses- 
sions Judge, Multan, dated the 14th April, 
1928. 

Dr. G. C. Narang, for the Appellant: 

‘Mr. Des Raj Sawhny, Pablic Prosecutor, 
for the Respondent. ea ee 

JUBGMENT.—The learned Sessions 
Judge has madea complaint against Allah 
Wasaya ‘under s. 193, Indian Penal Code. 
The facts are that a communal: riot took 


place. at Multan onor about the 11th July,” ~_ 


1927, Allah Wasaya is an inhabitant of a. 
Hindu Mohalla situated in Multan and - 
according to the evidence is the only 
Muhammadan resident. in. that Mohalla. 
He fled at the time of the riot to the 
Police post at a place called Kup. This 
occurred .en the llth . and after that, 
according to Allah Wasaya, he left Multan 
and went outside the city. On the l5thhe 


. C “was summoned back by the Sub-Inspector 
Magistrate. and the latter referred the case ~ 


of Police and- the same day he gave a state- 
ment to the Police that.he had seen certain 


-Hindus and {identified them beating a 
Muhammadan -who was murdered during . ` 


the riot. Six days-afterwards on the 2lst 


- July Allah Wasaya resiled from this state» _ 


meni before the Committing Magistrate and 


Stated that he did -not remember making 


any such statement. Before. the learned 
Sessions. Judge he. stated that the state- 
ment made on the. 15th to the Police and 
before the Magistrate ‘under s, 1640n the 


samé date were false, The learned Sessions 
.Judge at the trial held that probably the 
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statement of Allah Wasaya that he had seen “Sassions Judge ordering the appellant to: 


and identified the rioters was untrue. The 
Court was then moved by an application 
on behalf of the Orown for the prosscution 
of Allah Wasaya under s. 194, The learned 
Sessions Judge held that his offence came 
under s. 193, inasmuch as the statement 
made before the Magistrate under s. 164 
was not clearly shown to bsa statement 
in the course of a judicial proceeding. He, 
however, held thatthe case would-be cover- 
ed, at any rate, by s. 193 part II and, there- 


fore, directed that a complaint. be made | 


against Allah Wasaya. Allah Wasaya has 
appealed and his Counsel has cited cartain 
rulings which lay down that a man should 
not be prosecuted under s. 193 where he 
has Teka to the truthin the courseof the 
trial, | 

The first question, therefore, that arises 
for decision in the appeal is, whether the 
first statement of Allah Wasaya to the 
Magistrate under s. 164 was true or whe- 
ther hie second statement before the Sas- 
sions Judge ia which he declares that that 
statement was not trae wastrus. I think 
it clear that the first statement was 
untrue because bad it been true Allah 
Wagaya could have come forward on the 11th 
or earlier with his evidence on the point. 
He was with the Police on the 11th but he 
took no steps in the matter at all until he 
was sent for by the Sub-Inspector who in 
the zimnis notes that this man has not been 
touched in in any way and being thesole 
Muhammadan resident in the quarter 
should be asked about the facts. Inthe 
circumstances, I am of opinion, that the 
first statement was untrue. Rulings lay 
down and apart from rulings it seems to 
me clear on principlethat it is inadvisable 
to prosecute a man under this section if he 
has reverted to the truth in the course of 
the trial. I would have been -prepared to 
sanction his prosecution if I was certain 
that in the firat instance he had beena 
willing false witness -and not an unwilling 
witness. But the fact that the Police im- 


mediately had his statement recorded under ` 


s. 164, Criminal Procedure Code, seems to 
. me to show that his first statement was 
made under some kind of pressure and that 
itcannot be held conclusively proved that 
he was a willing false ‘witness. I would, 
therefore, give him the benefit of the doubt 
on this point and on that finding 1 consider 
that prosecution would be inadvisable. 1, 
therefore, beb aside the order of the learned 


stand his trial and direct that the com- 
plaint be withdrawn. 


RL. Order set aside, 





` PATNA HIGH COURT. 
UBIMINAL Revision No. 248 or 1928. 
May 28, 1928. 

_.. Present :+—Mt. Justice Wort. 7 

GANGA PATRA—AcouseD—PETITIONER 
Versus ` 

. EMPEROR—Opposire-Parry, 
Evidence, Act (I of 1872), s. 50—Penal Code (Act 
XLV of 1869), s. 49?—Adultery—Strict proof of - 
marriage, necessity of —Strict proof, what amounts 
to. : ` 4 

In a prosecution for adultery where the relation- 
ship of husband and wife comes into question it is 
necessary, to prove strictly that relationship, and 
any inference or tacit admission on the part of the 
accused will not avail the prosecution if they fail 
to prove that relationship strictly. [p. 470, col. 1] 

Where ina prosecution for adultery the only evi- 
dence 6n the question of marriage was a statement - 
of the woman that the complainant was her husband’ 
and a reference to that relationship in the evidence 
of the complainant : of . < 

Held, that these two references did not amount to: 
strict proof of marriage within the ‘meaning of s. 50 
of the Evidence Act. [p. 470, col. 2] . 

In countries where a system of registration pre- 
vails, it is. sufficient for “the petitioner or the pro- 
secutor, as the case might be, to give evidence of 
his marriage with the woman who is concerned and 
produce a certified copy of the register. But in a 
country like India where no registration prevails, it’ 
is necessary to set out the facts and circumstances’ 
surrounding the alleged ceremony of the : marriage 
in order to enable the Court to determine the 
question whether the marriage in fact took place 
and whether the relationship of husband and wife in 
fact existed at the time of the prosecution. [p. 471, col. 
dye. ohn d 

Oriminal revision from a decision of the 
Sub-Divisional Magistrate, Bargarh, dated 
the 19th January, 19238. - 

Messrs. Yunus and B. K. Sen, for the 
Petitioner. ' | 


The Government Pleader, for the O pposite- 
Party. - . 


JUDGMENT.—In this caso:the applic- , 


ant was prosecuted and convicted for.an 
offence under s. 497 of. the Indian Penal 
Code, for having committed-adultery with 
the wife of the complainant knowing her 
to be the wife of the complainant’ or hay- 
ing’ reason to believe the same. - He: was 
sentenced to six months’ rigorous im- 
prisonment, f 


4 


470 


The only point taken before me is that 
there was no evidence or finding by either 
of the Courts below that the woman was 
a married woman or, in other words, the 
woman with whom the adultery was com- 
mitted was the wife of the complainant. 
Under s. 50 of the Evidence Act the pre- 
sumption which arises under the first 
part of the section as to relationship is 
“particularly excluded in cases in which 

‘the relationship of husband and wife is an 
issue under certain sections including 5. 497 
of the Indian Penal Code. In other words, 
in a prosecution under that section it is 
necessary to prove strictly the marriage. 
Now, I have no doubt in my mind that 


the principle laid down by s. 50 of the’ 
Indian Evidence Act is the principle of law - 
which is applicable to matrimonial cases in ` 
England and also to prosecutions of bigamy. . 


“In other words, in cases of that kind where 
the relationship of husband and wife comes 
into question it, is necessary to prove strict- 
ly that relationship and. that that matter 
is always in issue whatever the defence in 
the petition ‘or the prosecution may be. 
I mention that because the learned Govern- 
ment Pleader suggests that even thcugh 
the strictest proof is not given in this 
case, it is unnecessary by reason of the 
fact that there was .a tacit admission on 


4 


the. part of- the accused that the woman 


was the wife of the complainant. I cannot, 
however, accede to that proposition of law. 
If it is conceded, and I think it must be 
conceded, that ina prosecution under this 
section the question of marriage must be 
proved strictly; then any inference, tacit 
or otherwise, will not avail the prosecu- 
tion if they fail to prove strictly the 
marriage between the complainant and 
the woman whose chastity has been violat- 


The real question in this case is whe- 
ther,in the circumstances, the marriage 
was strictly proved, There isa statement, 
it would appear, on the part ofthe woman, 
who was examined by the accused, that 
the complainant was her husband and there 
was some reference to that relationship in 
the evidence of the complainant himself. 
The question is whether those two refer- 
ences tothat relationship is a strict proof 
within the meaning of s. 50 of the Evi- 

‘dence Act. . ` 

The earliest case, which has been called 
to my attention on this point, is a Full 
Bench decision in Empress v. Pitambur 
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‘Singh (1). In that ease the only evidence 


of marriage was that of the prosecutor in © 


which he is alleged to have said that “she 
is my wife by marriage.” In that case 
Garth, O. J. delivering the judgment of the 
Full Bench stated quite clearly that that did 
not comply with s. 50 ofthe Evidence Act, 


and a prosecution relied upon evidence of - 


that character must necessarily fail, , 
The next decision on the pointis the 


‘ease of Sobrati v. Jungli (2). In that case 


a Muhammadan was the complainant and 
healleged a marriage with a certain woman. 
He stated that he was married to her and 
a certain ceremony took place but of the 
details of that ceremony he’ was not clear. 
The Divisional Court in that case decided 
that the evidence was not sufficient to 
sustain a prosecution ander s. 498 of the 
Indian Penal Code, which incidentally 
necessitates the same proof as under s. 497. 

There are also cases in the Allahabad 
High Court. In the case of Buddhu v. 
Emperor (3), Sir George Knox decided that 
the mere statement of the complainant 
that he was married -to a woman in that 
case was not .suffiicient to support a pro- 
secution under s. 498. - 

Another case, to which reference has been 
made, is the Queen- Empress v. Subbarayan 
(4) in which the case reported in Empress 
y. Pitambur Singh (1) was discussed. At 
first sight that would appear to bea case 
which differed from the other cases which 
I have quoted-; but upon an examination 
of the judgment, it is clear thatit isa 
decision which merely dissents from the 
argument that the Calcutta High Court 
in the case reported in Empress v. Pitambur 
Singh (1) decided that -the parties them- 
selves to the marriage could not give evi- 
dence of that fact. The Madras High Court 
was of the opinion that the case reported 
in Empress v. Pitambur Singh (1) decided 
nothing of the kind. But although it can 
be seen from thejudgment in the Madras 
case that the parties themselves can give 
evidence of their marriage; yet it must be 
evidence upon which the Court itself can 
test the question of the validity of the 
marriage itself, thatis to say, can deter- 
mine the question whether the evidence 

(1) 5 0. 566; 5 O. L. R.597; 3 Shome L. R. Or. R. 14; 
2 Poe Oe Ten 

B 55 Ind. Oas. 736; 42 4. 401; 2U. P. L. R. (A) 87; 
ar y TEA ‘tad Jar 464; 1 Weir 572; 3 Ind. Dec, 
(x. 8.) 403, 


‘ 
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alleged. Unfortunately in this case which 
is before me, although it appears from the 
petition of appeal in the Oourt of Appeal 
below that this was the first ground of 
argument on behalf of the petitioner, whe- 
ther that argument in fact was advanced 
or not clearly this question must have come 
to the notice of the Appeal Court. But 


there is no mention of it in the judgment. 


It is unfortunate that a Court in a case of 
this kind has not dealt with one of the most 
important issues in the case although it 
may bea merely formal issue. In my judg- 


ment in cases of ‘this kind it is necessary 


- for the complainant or some other person 
in his behalf to give strict proof of the 
marriage. In countries where a system of 
registration prevails, it 
the patitioner or the prosecutor, as the 
case might be, to givé evidence of his 
marriage with the woman who is . concern- 
ed and produce a certified copy of the 
register. But ina country like India where 
no registration prevails, it is necessary to 
set out the facts and circumstances sur- 
rounding the alleged ceremony of the marri- 
age inorder to enable the Court to determine 
the question whether the marriage in fact 
took place and whether the relationship of 
husband and wife in fact existed at the 
time of the prosecution. In this case I 
find a complete absence of anything of that 
character and- having regard to the fact 
that the evidence is otherwise clearly 
proved, I reluctantly set aside the con- 
viction and direct that the fine, if paid, be 
refunded. ` 


A. N.A. Conviction set aside.- 


LAHORE HIGH COURT. 
Criminal APPEAL No. 790 or 1928. 
October 2, 1928. 
Present :—Mr. Justice Addison and 
Mr. Justice Johnstone. 
BADAR DIN AND otHexs—Convicrs— 
APPELLANTS 
t S versus 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 288— 
Statement before Committing Magistrate and Sessicns 


Judge discrepant—Transfer of previous statement 
to record of trial, when proper. ii 


| l “BADAR DIN V. EMPEROR, 
is a strict proof of the marriage which is” 


is sufficient for’ 
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Unless a witness has: been asked to explain the 
discrepancy in his statement before the Committing 
Magistrate and that before the Sessions Court, it 
is not proper to transfer his previous statement 
before the Committing Magistrate tó the record of 
the Sessions Court, and even if a satisfactory ex- 
planation of the discrepancy is not forthcoming the 
existence of only one discrepancy will not justify 
the T of s. 283, Oriminal Procedure Code. [p, 472, 
col. 2] - 


Oriminal appeal from an order of tha 
Sessions Judge, Ferozspore, dated the 
15th June, 1928. 

Sir Sheikh Abdul Qadir, Kr., for the 
Appellants. ; 

Mr. Des Raj Sawhny, Public Prosecutor, 
for the Respondent. ` 

JUDGMENT. . < 
“ Johnstone, J.—Onthe afternoon of tha 
24th February, 1928, near Badhni Kalan 
village, in the Moga Tehsil of the Feroze- 
pore District, a man named Jalal was 
killed, and his strt-Rukha sustained - a 
number of simple injuries. Hight persons 
were prosecuted for the murder, five were 
acquitted by the learned Sessions Judge of 
Ferozepore; and of the remaining three 
Sadar Din was convicted under s, 304, 
Part. 1, of the. Indian Penal Qode, and was 
sentenced to transportation for life, while 
the other two, Sagar and Jara, were 
convicted under s. 323, Indian Penal Code, 
and were sentenced each to one year's 
rigorous imprisonment. We have heard 
Oounsel on behalf of the three convicts 
who have preferred a joint appeal. . 

Itis well-established by the evidence for 
the prosecution that a dispute oceured in 
1926 between the appellant Sadar.Din on 
the one hand and his first-cousins Fateh 
Din and the deceased on the other. Sadar 
Din'’s father had left some debts behind 
him when he died, and, in view of cir- 
cumstances which need not here ba detail- 
ed a panchayat decided that Fateh Din and 
the deceased should each contribute one 
quarter of the outstanding debt. With 
this decision Fateh Din complied, but the 
deceased did not. The friction occasioned by 
the deceased’s refusal was accentuated by a 
more recent circumstance. Ina fiéld jointly 
owned by the cousins a-barley crop had 
been sown, and although Fateh Din alleged 
that by a private partition the area sown 
with barley had besnallotted to him and his 
brother, it would appear that no formal 
partition had actually taken place. : 

Daring the afternoon of the 24th February, 
the deceased went to the field to eut the crop 
and he was followed a little later by his 
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siri Rukha. While they were engaged on 
‘their task, a band -of the opposing party. 
arrived on the scene and an altercation en- 
sued. The disturbance was heard by several 
persons who went to see what was happening, 
and in their presence the appellant Ssdar 
Din-struck with his chhavi the first blow at 
the deceased, cutting in two the lathi with 
which the deceased parried the blow. Others 
of Sadar Din’s party joined in the attack and 
the deceased was soon felled to the earth. 
Rukha, who attempted to rescue the 
deceased, also received a beating with 
-lathis. The principal witness to this affair 
is Rukha, one of the victims. The other 
eye-witnesses were Tara, Ibrahim, Buta 
and Surjan Singh; all of whom, give 
reasonable explanations for their presence 
at the scene. Their testimony, but for 
a few slight discrepancies, is consistent 
throughout and supports the case for the 
prosecution. The learned Sessions Judge 
has expressed doubis as to the presence, 
at the beginning of the attack, of any 
witness except Rukha and Tara, and in 
view of that and one or two other circum- 
stances has seen fit to acquit five out of the 
‘eight prisoners. It is, in my judgment, 
-open to argument whether the evidence 
should not have been believed against all 
the accused persons, except, one Chugha 
who is said to be physically incapacitated 
from taking a part in an attack~of-this 


kind. With that aspect of the cass, however, _ 


we are not concerned, since there-is no 
appeal before us against the acquittal of 
five of the accused. URLE 

lt is clearly established- that” Sadar 


Din was armed: with achhavi and that he ` 


used itto cause the incised wounds found 
_ onthe body of the deceased. One of these 
` blows cut through the bone on the right side 
of the head and . was fatal; a second also fell 
on the head of the victim and the third 
inflicted a wound on the thigh. On the 
finding. of the Sessions Judge that a 
quarrel was of a sudden nature and that the 
appellants did not proceed to the field 
-with the intention of killing’ the deceased 
I see no reason to interfere with the convic- 
tion of Sadar Din under s.'304, Part 1, of the 
Indian Penal Code, and the sentence of 
transportation for life is appropriate, 
. That the other tuo appellants, Sagar and 
‘Jara, too took part in the attack is proved, 
They were both armed with lathis and used 
them freely. They have-both been convict- 
ed under £. 823, Indian Penal Code, and 
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have been given the maximum sentence. 
under that section. Their conviction and’ 
sentence are not open to any reasonable 
criticism. re 
Before concluding this judgment, I should 
like to make oné observation. When the 
witness Tara (P. W. No. 4) was being cross- 
examined, he denied having ‘stated before 
the Committing Magistrate that he was 
unaware whether the accused Jara had 
caused an incised wound on the body of the 
deceased. The Sessions Judge found that. 
the witness had made a statement to that. 
effect in the preliminary enquiry and, 
without even asking the witness for an 
explanation as to the discrepancy, directed ` 
that the previous statement should be 
transferred tothe recordof the trial. The 
. procedure was faulty in two respects namely, 
(a) that the witness was net asked to explain 
the discrepancy and (b) that, even if a 
satisfactory explanation of the discrepancy. 
were not -forthcoming, existence of only 
one such divergence would not justify the 
use ofs, 288 of the Criminal Procedure 
Code. , . 
|” In conclusion, I would dismiss the appeal 
of all the three appellants, Sagar and 
_ Jara, who have been released on bail, must 
surrender to their bail before the District 
“Magistrate and be sent’ back to prison to 
undergo ihe unexpired porticns of iheir, 
sentences. a : 
Addison, J.—I agree. “ogi h 
R. L. Appeal dismissed. 


MADRAS HIGH COURT. 
ORIMINAL MISCELLANEOUS Prtirion No, 358. 
. - oF 1928. 
_, dune 21, 1928. 
Present :—Mr. Justice Ramesam. 
NANDAM PEDA VEERASWAMI 
alias VEERASWAMI— PETITIONER . 


VETEUS 
GUTTIKONDA RATNAMMA AND ANOTHER 
i — RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), s. 491— 


Hindu mother with minor ehildren under guardian- , 


ship— Mother inclined to Christian faith—Likelihood 
-of conversion—Removal from guardianship—Pro- 
cedure—Application for writ of habeas corpus, whe- 
ther proper remedy. 7 


112I 0. 1928 


‘Where'a Hindu mother having under her guardian- 
ship her minor children, is inclined towards a belief 


inthe Christian religion and it is likely that she. 


may be ultimately converted to that religion, she may 
be removed from guardianship and another guardian 
may be appointed. The proper procedure for pray- 
ing that relief is, however, an application under the 


Guardians and Wards Act and not one for issue of a. 
writ of ‘habeas corpus under s. 491, Oriminal Pro-. 


cedure Code, for production’of the children. 

_ Petition for issuing a. writ of habeas 
corpus under s. 491 of the Oriminal Pro- 
cedure Oode on the respondents for the 


production of certain minors and for -pro- ' 
hibiting the said respondents from effecting” 


the conversion of the said minors directly 
or indirectly to Christianity and to put 
the said minors into the custody ` of the 
pétitioner, : : 

Mr. Appa Rao, for the Petitioner. 

Mr. S. Balasinga Satya Nadar, for the 
Respondents. 

.ORDER.—There are three minors—two 
girls of the ages of 15 and I3 anda boy 
of 11. The mother, according to her own 
affidavit, is inclined towards a belief in 
Christian religion and it is likely 
she may be ultimately converted into that 
religion. The children are with the mother 
and the mother is likely to bring them 
up insuch a way that they will ultima- 
tely express a desire to be converted to 
Christianity. There aresome’ cases which 
seem tosupport the petitioner's contention 
that in such a case, the present guardian 
(even though a mother) ought to be re- 
moved and another guardian appointed. 
Skinner v. Orde (1) and Alluntt v. Badamo 
(2), Dwijapada Karmaker v. Miss Buileatt 
(3), Ram Prasad v. District Judge of Gorakh- 
pur (4). But this is not a proceeding under 
the Guardians and Wards Act. The re- 
spondent undertakes that the children will 
not be converted to Christianity till the 
15th July, 1928. i 

The petitioner can pursue his remedies 
by applying to the District Judge of East 


Godavary. under the Guardians and Wards - 


Act and I do not think fit to exercise any 
powers under s. 491 (a) of thé Oriminal 
Procedure Code. _- ie 
, .The. petition is dismissed.” . No > order 
as to costs: in the -circumstances of the 
case, - - Sai 
vV. N. V. . Petition dismissed. 
(1) 14M. I. A. 309; 17 W.R. 77; 10B. L.R. 125; 
are P. O. J.521; ‘3 Sar. P. O. J. 34; 20 E. Re 


(2) 32 Ind. Cas. 897; 46 P. W. R. 1916. -7 
(3) 3L Ind. Cas. 632; 20 O. W. N. 608, 
(4) 57 Ind. Oas. 651; 2 U. P. L. R. (AJ) 336. 
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BOMBAY HIGH COURT. 
CEIMINAL APPLIOATIONS For REVISION 
Nos, 51 anp 67 oF 1928, 

April 4, 1928. | 
Present :—Mr. Justice Fawcett and: 
: Mr. Justice Mirza. 
_ In re BAI MANEK, 

In re OHIMANLAL SOMOHAND SHAH, 

Criminal Procedure Code (Act V of 1898), s. 488— 
Offer by husband to provide separate residence for 
wife—Refusal by wife—Right to maintenance—Main- 
tenance for-children—Custody of children. 

Refusal by a Hindu wife of an offermade by her 
husband to provide her with a separate house does 
not disentitle her to an order for maintenance under 
s. 488, Criminal Procedure Code. [p. 474, col. 1,] 

Sukrulla Fakir v. Fatma (2), followed. 

“If a separate maintenance allowance is awardable 
to the mother a separate allowance is also allowable to 
such children as- should remain in the mother's 
custody. [p. 474, eol. 2.] | , y h 

A Magistrate is entitled to consider. the cireum- 
stances in which a father’s offer to maintain his 
children is made, and whether it is right and proper 
that the children, if not in the custody of the father, 
should be handed over tc him, |ibid.] 


Oriminal applications for revision against 
an order passed by the First Class, Magis- 
trate at Kaira. 

My. H. V. Divatia, for the Wife.. 

_. Mr. U. L. Shah, for the Husband. 
JUDGMENT. : 

Fawcett, d.—In this case the peii- 
tioner was willing to provide a separute 
residence for his wife in the neighbourhood 
of his own house. That offer was, however, 
refused by the wife, and she took proceed- 
ings for. maintenance under s, 488 of 
the Criminal Procedure Code against him. 
The Magistrate -has held that, as the hus- 
band refused to keep his wife in his own 
house, he was neglecting to maintain her 
properly and that the wife ought to be 
granted a maintenance allowance under s. 
488. The petitioner contends that -this is 
erroneous and that that offer is one that 
prevents the maintenance allowance being 
granted. In support -of this reliance has 
been placed on In “re Gulabdas Bhaidas 
(1). In that case it is ruled that there 
is no authority for the proposition that 
the words “as his wife” should be 
read in after the words “maintain his 
wife” in sub-s. (1) of .s,-4&8. -Itis pointed 
out, on the other hand, “by Mr. Divatia that 
in that case the offer was to keep the wife in 
the husband’s own house and.that there was 
only a-refusal to keep her there as his 


-. wife. That appears to be so. .No doubt, 


(1) 16 B. 269; 8 Ind. Dec. (N, s.) 658, 
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the offer that is mentioned at page 270 
\ covers an alternative offer of providing a 
separate residence, but the judgments show 
that the Court was considering a refusal of 
the offer of the husband that the wife 
. should “live with him”; and, therefore, 
that was not a case, like the present one, 
of an offer that the wife should live’ in a 
separate residence, I think, therefore, that 
this is not an authority that can be said 
to bind usto the extent that the petitioner's ° 
Pleader contends. -Section 488, sub-s. (1), 
merely uses the words “neglects or refuses _ 
to maintain his wife”, and if those words 
. had remained without any other qualifica- 
tion, then there would, I think, be clear“ 
- ground for saying that an offer of mainten- 
ance in a separate residence, provided that 
the residénce. was one “befitting the status 
of the wife, might be a sufficient offer. But, 
onthe other hand, there would be obvious 
objections to allowing a husband in effect: 
to expel his wife from his house and at the 
same time deprive her of the summary 
` remedy provided under s. 488; and sub ss. 
(4) and (5), in our opinion, qualify the wide 
words of sub-s. (1) to this extent that a 
wife is not bound to accept an offer of her 
husband to provide her with a separate 
` residence. She can, of course, agree to it, 
andif by mutual agreement the husband 
and the wife are living separately, or have’ 
been living séparately up to the time of 
the application, there would, of course, 
be a clear. ground for a Magistrate re- 
fusing to pass an order for a maintenance ' 
` allowance. It is only in the “case of a 
- yefusal to live with the husband that the 
wife has to show a sufficient reason for 
such refusal, if she wants to obtain. an 
order for maintenance from a Magistrate. 
On the principle of expressio unius est ex- 
- elusio alterius, I think, this plainly shows 
that itis not necessary for her to show such 
sufficient reason in the case of a refusal 
to accept an offer which is not one of her 
living with the husband, but of living 
separately. Therefore,in my opinion, there 
is no legal error in the conclusion that 
the Magistrate came to. This view is in 
accordance with that arrived at - by the 
‘Judicial Commissioner's Court at Nagpur 
in Sukrulla Fakir v. Fatma (2). - 
In the present case, no doubt, the wife 
had for some time been living in a separate’ 
(2) 17 Ind. Oas. 805; 25 Or. L., J. 453; A. I. R. 1994 
Nag. 297 ` 
*vage of 16 B.—|d.] 
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-+ (3) 9B, 40; 5 Ind. Dee. (N. 8.) 27. 
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residence provided by the husband; that 
house was apparently swept away in the” 
floods, and she then went to her father’s h 
house, and the husband might legitimately, 
therefore, make an offer to- provide a` 
separate residence as before. But, in our 
opinion, the wife was not bound to accept 
the offer. Sheis entitled to be. kept in. 
the house where the husband himself | 
lives, that being also in. accordance with ` 
the rule of Hindu Law referred to in In 
re Shaik Fakrudin-(3), that it is the duty 


of a woman to reside with her husband 


and it is her correlative right to be 
maintained by him under bis roof. 

~The second point is whether the Magis- 
trate was justified in passing an order 
not only granting maintenance for the 
wife, but also for her. two daughters. No 
doubt, the petitioner, as the. father, has 
certain prima facie rights in regard to 
the custody of thé children; but it 
had been clearly laid down by -this ` 
Court in David Sassoon v. Emperor (4) that 
a Magistrate is entitled to consider the 


circumstances in which the father's offer oa 


to maintain his children is made, and 
whether it is right and proper that the 
children,if notin the custody of the father, 
should be handed over tohim. That must 
be accepted in preference to other rulings 
that may have been made in other High . 
Courts; and I think itisa common: sense 
view that should be adopted in such cases. 
Here the ages of the two daughters are 
tén and five respectively and obviously it 
is in their interests that they should re- 
main with their mother. I think, therefore, 
that ifa maintenance allowance is award- ` 
able tothe mother, itis a case where: a 
separate maintenance allowance can also 
be madetothe girls, It might have been 
different, if they had been boys, 

In our opinion, there is no sufficient rea- 
son to interfere with the Magistrate's 
orderon the particular grounds urged by 
the petitioner's Pleader ‘and we would, 
therefore, dismiss the application. 

As regards the connected application by 
the wife for enhancement of the amount - 
of maintenance, we are not disposed toin- ° 
terfere with the discretion exercised by the 
Magistrate. At the sametime we muat not 
be taken to'lay down that the ordinary 
standard of maintenance fora Jain woman 


(4) 87 Ind. Cas. 431; 49 B. 5629; 27 Bom, D, R, 350; 
A. L. R. 1925 Bom. 2£9, 26 Gr. L. J. 975, i 
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ig Rs. 84 month. We go simply 

circumstances of the present case, 
No order as to costs in Application 

No. 51 of 1928, but the opponent Bai 

Manek should get her costs from the peti- 

tioner in Application No. 67 of 1928. 
Mirza, J.—I agree. 
A, N. A. 


on the’ 


Rule discharged, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAH Revision APPLICATION No. 125 - 
ej. or 1928. i 
August 22, 1928. 
Present :—Mr. Wild, J. O., and 
Mr. Aston, A. J.C. 3 
Seth VASUDEV MAL— APPLICANT 
: VeETSUS 
EMPEROR— REEPONDENT. 

Criminal Procedure Code (Act V of 1898), 5: L76-A 
Application for making complaint withdrawn— 
Application, whether ‘rejected —Superior Court, juris- 
diction of. : an = 

The word “rejected” in “s.476-A of the Criminal 
Procedure Code means rejected after consideration 
on the merits, and, therefore, when the lower Court 
has only allowed an application to be withdrawn 
without consideration of its merits, it cannot be~ 
said to be ‘rejected’ for purposes of s. 47686-A, and 
the Superior Court has jurisdiction to deal with it. 

Application to revise an order of the 
District Court, Hyderabad (Sind), dated 
the 19th June, 1928. a 

Mr. C. M. Lobo, for the Applicant, 

Mr. Partabrai D. Punwani, Second 


Assistant Public Prosecutor, for the Crown.~ 


JUDGMENT.—This is an application 
which arises from an order paseed by the 
learned District Judge of © Hyderabad 
calling upon the applicant to show cause 
why he should not be prosecuted for 
offences under s3. 191, 193 and 209 of the 
Indian Penal Oode. wk 

It is urged by the applicant's Pleader 
that the District Judge had no jurisdiction 
to pass such an order ‘a3 the alleged 
offences were committed in the Oourt of 
the Sub-Judge of Hyderabad. .It is argued ` 
that s. 476A of the Criminal Procedure 
Code does not apply because a complaint 
was made in the Court of the Sub-Judge of 
Hyderabad and this application was re- 
jected. Mes 
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< The facts:of the matter are, however, 
that in the Court of the Sub-Judge both 
parties intimated that they had private- 
ly settled the matter between themselves 
and it was requested that the application 
to the Court to take action should be ` 
struck off. The order passed by the Sub- 


Judge was :. 


“Application disposed of". - 

Now we think that the word “rejected” 
in s. 476-A means rejected after considera- 
tion on the merits. Section 476-A gives 
power to the superior Oourt to take action 
when. the lower Court has not taken 
action or when the Jower Court has not 
rejected an application for taking action, 
This seems to show that the superior Court 
cannot take action when either the lower 
Court has not taken action or after con- 
sidering the matter before it, has reject- 
ed an application that action should be 
taken under s. 476, where, however, as 
here the lower Court has merely allowed 
the application to be withdrawn without 
consideration of its merits it cannot be 
said that the application is for the purposes 
of s. 476-A rejected. Moreover, the order ap- 
pears to us to be one of doubtful legality and 
one which we should treat as a nullity as 
the offences were not such as could be 
compounded.. For these reasons we dismiss. 
the application and we would deprecate 
a custom of applying to this Court when 
it is open to the party to apply to the 
lower Court. In this case the learned 
District Judge who passed the order merely 
asked the applicant to show cause and 


_ probably had not considered the matter 
“ about jurisdiction. 


It was open to the 
applicant in the first place to goto the 
District Judge and put forward the argu- 
ments which he has put forward before 


- US, 


P.B. A. Application dismissed. 





BOMBAY HIGH COURT. 
ORIMINAL ArPLioaTIONn For REVISION 
No. 72 oF 1928. 
‘April 4, 1928. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Mirza. | 
In re VITHALDAS BHURABHAI. 
Criminal Procedure Code (Act V of 1898), ss. 342 
488— Maintenance proceedings—Examination of accus: 
ed under 8. 342, necessity of. E - 
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Section 342, Oriminal Procedure Code, does not 
apply to proceedings under s. 488 of the Code, 
Bachar: Kalwar v. Jamuna Kalwerin (3), fol: 
lowed. . 
. Oriminal application for revision against 
an order passed by the Sub-Divisional 
Magistrate, First Olass, at Godhra. 
“Mr. U. L, Shah, for the Applicant. 
Mr. M. H. Mehta, for the Complainant. 
Mr. P. B. Shingne,- Government Pleader, 
for the Orown. 


_. JUDGMENT. A 
Fawcett, J.—The only legal point 


taken in this application ia that the Magis- . 


trate ought to have examined the pttitioner 
under s. 342 of the Criminal Procedure Code 
and that his omission to do so has vitiated 
his proceedings. . ; 
Mr, Shah for.the petitioner has contended 
that the word “accused” in s.i342 is not 


confined to the case‘of a person accused of . 


an offence and has’ referred us to various 
. seetions of the Criminal Procedure Code, 


`- where such a construction might give rise to 


inconvenience. Even assuming that the 
word “accused is sometimes.used in the 
Code in.a wider sense than a person 
accused of an offence, stillit seems to me: 
perfectly clear that s. 312 does not apply 
toa case under s. 488 ofthe Code, The 
. latter part of sub-s.:(1) of s. 342 ‘speaks - of - 
the accused being questioned generally 
in the case “after the witnesses for the 
prosecution have been examined and before 
he is called on for his defence.” Those 
-words are appropriate to the” case ofan 
enquiry or atrial in regard to an offence 
alleged to have. been committed by the 
accused, . They are entirely inappropriate 
to the case of proceedings under s, 488, 
which are more ofa civil than a criminal 
nature, as has been pointed outin Rozario 
v. Ingles (1) and In re Ponnammal - (2). 
The obvious reason for the provisions of 
s. 342 is the fact that a person accused of 
an offence cannot give evidence on oath in 
support of his own case, whereas a person 
, against whom proceedings are instituted 
under s, 488 is permitted to give evidence 
on oath on his own behalf, and has a full 
opportunity of being heard asif he were 
a party in a civil suit. Therefore, I am 
clearly of opinion that s. 342 does not apply 
to proceedings under s. 488. There isa 
ruling’ of the Calcutta High Court in 


(1) 18 B. 468 at p. 473; 9 Ind. Dec. (N. s.) 829, 
- (2) 16 M. 234; 2 Weir 252; 5 Ind, Dec. (N. a.) 870... 


‘ 
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Bachai Kalwar `v, Jamuna Kalwarin (8) - 
to the same effect. Asthere pointed out, 
8, 488 has been amended in 1928, so as to 
strike ‘out the reference that formerly © 
existed to “the accused ”; and this supports . 
the view that I have taken.-Therefore, in my 


. opinion, there is no adequate ground for our ` 


interfering in revision 
the application. 
Mirza, J.—I agree. . 
Application dismissed, . 
25 Cr. L. J.1091; A, I. R, 1925 


ànd I would dismiss 


“AN, A, 
(3) 81 Ind. Cas, 915; 
Qal. 339, 


a 


es 


LAHORE HIGH COURT. 
CRIMINAL Revision APPLICATION No, 1152 
| 4 oF 1927. Boe ay 
November 14, 1927, 
: Present :—Mr. Justice Jai Lal. 
Musammat SARFRAZ BEGAM—PETITIONER 


4 versus 
MIRAN BAKHSH—Rezsponpent. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Minor in custody of legal guardian—Right to be main- 
tained by father. 

If a minor is living with the legally constituted 
guardian other than the father, then an -order for 
maintenance under s. 488, Oriminal Procedure Code, 
cannot be refused merely on the ground that the offer 
of the father to maintain the child, if the latter 
lives with him, is not accepted; [p. 477, col. 2.] : 


Application for revision of an order of. 
the Sessions Judge, Lahore, dated the 22nd 
March, 1927, affirming that ef the Magis.. 
trate, First Class, Lahore, dated the 3rd. 
February, 1927... ve. 

Mr. Ahmad Bakhsh, for the Petitioner. 

Mr. Ganga Ram, for the Respondent, 

JUDGMENT.—Musammat „Sarfraz, 
aged 8 or 9 months, applied through her 
mother Musammat-Iqbal Begam, foran order 
of maintenance under s. 488 of the Oriminal 
Procedure Code against her father Miran 
Bakhsh. It appears that Musammat Iqbal 
Begam, and her husband have quarrelled with 
each other and are living separately and that 
Musammat Iqbal Begam also applied for an 
order under s. 488 in her favour but her 
application was dismissed. The learned 
Magistrate has dismissed the application of 
Musammat Sarfraz also on the ground that 
she was living withher mother.and was not, 
therefore, entitled to any maintenance when 
“she was living apart from her father,” who 
had offered to maintain her if her custody 
be given -to him. In support of this view 
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the Magistrate has relied upon -Sardar 
Muhammad v. Nur Muhammad (1), and Man 
Singh v. Dharmon (2), a. 

This is a petition for the. revision of the 
order of the Magistrate presented by. 
Musammat Iqbal Begam on behalf of her 
minor child, - i | i 

In Man Singh v, Dharmon (2), the 
parties were Sikhs. The -ages ` ofthe 
minor petitioners in that case do not appear 
from the judgment but it is probable that 
the learned Judges were influenced by the 
fact that the father, whe offered to main- 
‘tain his children if they came and lived with 
him, was their legal guardian in preference 


to the mother who represented them inthe - 


proceedings under s, 488, In the present 
case it is admitted by Counsel for the 
respondent that Musammat Iqbal Begam is 
the legal guardian of her minor daughter, 


and thus entitled to her custody in prefer- 


-ence, to the respondent. The condition 
imposed by the latter, therefore was calcu- 
lated to deprive the mother of her undoubt- 
ed right. In Sardar Muhammad v. Nur 
Muhammad (1), in which the parties were 
Muhammadans, it appears thatthe minor, 
on whose behalf the application was made, 
was a boy aged 9years. The father offered: 


to maintain him if the boy went to live . 


with him, The following remarks made 
by- the learned Judge in the concluding 
. portion of-his judgment sum up his view of 
the cases— À 
“There is nothing to show that Musammat 
Karam Bibi (mother) or anyone elseon 
behalf of Sardar Muhammad (minor) ever 
asked Nur Muhammad (father) for assistance 
until this application was filed, and there is 
no reason why he should now be compelled 
to pay for his son’s maintenance while 
` living separately from him. The friends 
of the: minor can move the-proper Oourts 
for an order appointing . someone, other 
than Nur Muhammad, guardian of the boy, 
and if they succeed they would be entitled 
to claim maintenance from Nur Muhammad 
on his behalf.” . - 
_ It will thus be observed that the learned 
Judge considered that the father was enti- 
tled to decline to maintain his children iz 


they refuséd to live with him without. ’ 


reasonable cause when he was entitled to 
their custody as their guardian, and that 
if another person had been appointed guard- 
. (1) 41 Ind. Oas. 331; 22 P, R. 1917 Ori; 16 P, W. R. 

1917 Or.; 18 Or. L; J: 811,,: : ae eo SN 
- 2) 18 P; R, 1894 Or,’ 
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ian of the minors, then the father was liable 
to. maintain. them while they were living 


“with such guardian.. The cases cited, 
therefore; do not -support the view of 
‘the Magistrate on the admitted facts of this 


case. ME f . 
It is not. seriously contended before me 


‘that the father has not- refused to: main- 


tain his daughter and the only ground 
on which the order. of the Magistrate is 
sought to be supported is that the minor is 
not entitled to claim- any. maintenance 
because she is living, separately- from her 
father. This position- cannot be sustained 
and I hold that ifa minor is living with 
the legally constituted guardian other than . 


‘the father, then an order for maintenance 


under s. 488 cannot be. refused-‘merely on 
the ground that the offer of the father to 
maintain the child, if the latter lives with 
him, is not accepted: In re Parathy Valap- 
pu Moideen (3) and Murgesan Mudaliar v. 
Sodiamma (4) support this view. 

In the case before me, it being admitted 
that Musammat Iqbal Begam is the legal 
guardian of the petitioner,it follows that 
the child is entitled to an order for mainten- 
ance against her father while living with her 
legal guardian, ¢ eel: fet a 

The Magistrate appears to consider.that 
the minor needs maintenance but he has 
not fixed the amount of such maintenance. 
Under the circumstances I accept this peti- 
tion, set aside the order of the Magis- 
trate and send the case- back to him for 
disposal. 4 + : 

A. N. A. Revision-accepted. 
_-, Case remanded. 

(3) 21 Ind. Cas, 469; 14 M. L. T. 223; 25 M. L. J. 355; 
(1913) M. W. N. 997; 14 Cr. L. J. 597.4 
) 30 Ind. Cas, 480; 3 Bur, L, T. 134; 16 Or, L. J, 
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BOMBAY HIGH COURT. 


. OBIMINAL APPLICATION FoR Revision No, 125 


oF 1928.. 
May 3, 1928. - 
Present:—Mr. Justice Mirza 
and Mr. Justice Patkar. 


`. JEHANGIR PESTONJI WADIA— 


APPLIOANT 


f versus 
FRAMJI RUSTOMJI WADIA; 
~- OPPONENT.: Wi 
Criminal Procedure Code (Act V of 1898), 33.344, 
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561-A—Stay of criminal proceedings pending civil— 
Principle—High Court's powers. 
On general grounds as well_as under the powers 


< conferred by s. 561-A of the Criminal Procedure 


i 


. Mirza, 


Code, a High Court has jurisdiction to stay criminal 
proceedings pending proceedings in a Civil Court 
in a proper case. [p. 479; cols. 1 & 2,] $ 


The mere pendency of a civil suit or appeal is. - 


‘not in itself a sufficient ground for staying criminal 
proceedings. But if the object of the criminal pro- 
ceedings in a private prosecution is to prejudice the 
trial of the civil suit or to use them as a-lever to 
-eoerce ‘the accused into 6 compromise of the civil 
suit, the criminal proceedings can be stayed till the 


decision of the civil suit. [p. 480, col. 1.] 


Criminal proceedings need not be stayed where 
the accused is not likely to be prejudiced by the 


‘criminal proceedings being allowed to proceed. [p. 


479, col, 2.] ate 
Mr. G. S. Rao, for the Applicant. 
Mr. Jinnah (with him Messrs. Wadia, 


“ - Ghandy & Co.), for the Opponent. 


_ JUDGMENT. < 
J—This is an application 


“made on behalf of the accused in certain 


. of the applicant. 


criminal proceedings now pending against 
him in the Court ofthe Presidency Magis- 
trate, Third Court, for stay of those proceed- 
ing pending the disposal of O. O. O. J. 
Suit No; 2527 of 1927 in which the com- 
plainant is the plaintiff and the accused is 


¢he defendant in respect of the subject- 


matter of the alleged offence. j 

Two grounds have been urged on behalf 
The first ground is that 
the present proceeding before the Magis- 
trate is not maintainable by reason of a 
compromise arrived at between the parties 
in respect of it. On March: 4, 1927, the 


complainant had filed a complaint in the , 


Presidency Magistrate's Court against the 
accused under s.500, Indian Penal Code, in 
respect of two letters which were alleged to 
po defamatory. While those proceedings 
were pending, the complainant filed the 
present complaint, against the accused in 
respect of other similar letters. After the 


` filing of the present complaint, it is alleged 


by the accused that a compromise was arrived 
at between him and the complainant to the 
effect that the accused should plead -guilty 
to the subject-matter of the first complaint 
and inconsideration of his so doing, the 
complainant would not press for a deterrent 
sentence in the first complaint and would 


not prosecute the second complaint. The - 


complainant, by. his affidavit, has denied 
that there was any such arrangement be- 
tween him and the accused. From the 
materials before us, we are unable to say 


whether there was or there was not such an . 
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accused relies upon any such arrangement, 
it may beopen to him to urge it before the 
Presidency Magistrate and obtain his rul- 
ingon the point. The contention under 
this héad, in our opinion, fails. g 
The second contention ‘on, behalf of the 
applicant is that pending the present com- 
plaint, the complainant, on December 14, 
1927, filed a suit against him on the Origi- 
nal Side of this Court being Suit No.. 2557 
of 1927, claiming inter alia Rs: 25,000 by 
“way of damages in respect of the publica- 
tion of the alleged libel. It isurged on be- 
half of the applicant that ifthe Police Oourt 
‘prosecution is allowed to. proceed, any 
‘conviction the complainant may obtain 
against him would prejudice him in his 
defence to the civil suit. The complaint 
before the Magistrate was first heard on 
February 25, 1928, when the accused ap- 
peared in person but did not raise this con-' 
tention. There were two further hearings 
‘in March, 1928, on the first of which the ac- - 
cused appeared in person andat the second 
through a Pleader. The fourth hearing 


. was on April 4 whenthe Pleader learnt from 


the accused that a civil suit in respect of the 
subject-matter of the complaint was pend- 
ing against him in the High Court. On 
that, the Pleader applied to the Magistrate 
to stay the criminal proceedings pending 
disposal of the civil suit, The Magistrate 


‘suggested to the Pleader that the applica- ` 


tion -in that behalf may be made to this 
Ceurt, if the accused was so advised. From 
the affidavit of the applicant it appears that 
the complainant isnow in the witness-box 
under cross-examination. 


We have heard Dewan Bahadur Rao and 
Mr, Jinnah on the- question of our jurisdic- 
tion to make an order of the kind applied 
for. Mr. Jinnah relies upon: s. 56 of the 
Specific Relief Act, and contends that this 
Court has no jurisdiction to make an order 
as applied for except in cases where the pro- 
secution falls under s. 476 or s. 195 of the 
Indian Penal Code, He contends that there 


. has been no instance of this Court having 


exercised such jurisdiction. f . 

Dewan Bahadur Rao has called our atten- 
tion to the case of In re Shri Nana Maha-~ 
raj (1). In that case this Court laid down 
that criminal proceedings for perjury or 
forgery arising out of a civil litigation 
should not, as a.rule, go on, during the 


(1) 16 B. 729; 8 Ind, Dec, (ara) 965, ge 
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pendency of the litigation. The Oourt, 
however, did not consider it necessary in 
that case to make any-order but left it to the 
discretion ofthe Subordinate Judge to do 
soin the light of the opinion expressed. 
In Raj Kumari Debi v. 
Debi (2), the Calcutta High Court had to 
consider an application similar to the one 
before us relating to certain proceedings in 
defamation. At page 619*, the learned 
Judges remark :— A 

“ In the present case, the prosecution in 
the Oriminal Court is for defamation, which 
is altogether a private prosecution......... No 
Court can take cognizance of an offence like 
this, except upon a complaint made by the 
person aggrieved thereby.........In such a 
case, ii seems to me rather undesirable 
that both the civil and criminal cases should 


go on simultaneously at one and the same - 


tim 


- At the same page they refer with approv- 

-al to the case of Inre Shri Nana Maharaj 
(1), and at page 620* they refer to the case of 
Inre Devji (3) where this Court issaid to have 
given asomewhat different expression of 
opinion from the earlier cases. Dewan 
Bahadur Rao in dealing with the case of In 
re Devji (3) has distinguished it from the 
case of In re Shri Nana Maharaj. (1). 
Similarly, he has distinguished the later 
case of Inre Bal Gangadhar Tilak (4). 
The test seems to be whether the pro- 
secution is public or private.. Where itis 
public, the Court, asa rule, in the exer- 
cise of its inherent jurisdiction, would 
not stay criminal proceedings.-Where it 
is private, as in the present case, there 
would not be the same reluctance on the 
part of the Court to interfere with criminal 
proceedings. This was the state of. the 
law prior to the amendment of the Ori- 
minal Precedure Code by Act XVIII of 
1923, s. 156. By that amendment we have 
now a new s. 561-A added to the Code 
which recognizes the inherent powers of 
this Court to interfere in matters and 
make such orders as may be necessary 
to give effect to any order under the Code or 
to prevent abuse of the process of any Court 
or otherwise to secure the ends of justice. 
We have no doubt that on general grounds 
as well as under the powers conferred 
on us by s. 561-A of the Oriminal Pro- 
G 23 O. 610; 12 Ind. Dec. (N. s.) 405. 


18 B. 581; 9 Ind. Dec. (x. s.) 896. 
(4) 26 B. 185; 4 Bom. L, R. 618. 


“Pages of 23 O.—[Ed.] 
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cedure Code, we have jurisdiction in this 
matter to stay proceedings before the 
Presidency Magistrate. - 


Mr. Jinnah on behalf of the opponent 


-States that when the opponent filed the 


civil suit and claimed Rs. 25,000 by way 
of damages, it was not his intention to 
press that claim at the hearing, but the 
suit was filed by him merely with a view 
to obtain an injunction against the applicant 
to restrain him from further repeating or 
publishing fhe alleged libels. He has 
obtained an interim injunction from Mr. 
J ustice Kemp so restraining the applicant 
pending the hearing of the suit. The 
defendant undertakes that pending the 
disposal of the prosecution before the 
Magistrate, he will not prosecute the civil 
suit. He further undertakes that at the 
hearing of the civil suit he will abandon 
his claim to all but nominal damages of 
Rs. 5 or so. Mr. Jinnah states that it 
wes never his client's intention to make 


-money out of this litigation. Had the 


claim for damages as claimed in the suit 
been: persisted in, we should be inclined 
to grant the stay asked for. The claim 
for Rs, 25,000 damages being a substantial 
claim, there is force in Dewan Bahadur 
Rao’s argument that the applicant’s de- 
fence to such a claim might be pre- 
judiced by any [adverse finding against 
him in the Police Court in respect of 
the alleged-libel, but, as this claim is 
now abandoned, there does not appear to 
us to be any further ground for appre- 
hension that if the criminal proceedings 
are allowed to take their course the ap- 
plicant’s defence to the civil suit would 
be prejudiced. Having regard to the under- 
taking given, we do not pass any order 


_on the application. . The application will 


stand dismissed. i 


Patkar, J.—I agree. The High Court 
has power to stay criminal proceedings 
during the pendency of civil proceedings. 
The decisions in the cases-of In re Shri 
Nana Maharaj (1), In re Bal Gangadhar 
Tilak (4), Anna Ayyar ‘vy. Emperor (5), 
Jogiah v. Emperor” (6) and Goberdhone 
Pramanick v. Iswar ‘Chunder Pramanick 
(7) support the contention on behalf of 
the petitioner that the High Court hag 


(5) 30 M. 286; 6 Or. L, J. 131. 
(8) 31 M. 510; 4 M, L, T. 186; 8 Or. L. J. 3904 
(7) 5 0, W. N.44. 
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during the pendency of civil proceedings 
in’ a proper case. The Magistrate trying 
a case has inherent jurisdiction to stay 


proceedings in a -pending case, and s. 
344 of the Oriminal Procedure Code en-. 


powers the Oourt to adjourn the inquiry | 


or trial for any reasonable cause. The 
legality or propriety of the order of the 
Magistrate can be considered by the High 
Oourt in revision under .ss. 435 and 439 


lof the Oriminal Procedure Code and under 


its, power of superintendence under s. 107 
of the Governmént of India Act, 1915. 
The inherent power of..the High Court 
to pass such orders. as may be necessary 
to secure the ends of justice has been 
explicitly recognized by s, 561-A-of the 
amended Criminal Procedure Oode. The 
mere -pendency of, civil: suit or appeal 
is not in itself a sufficient ground for 
staying-criminal proceedings: In re Devji 
(3);In re Keshav Narayan Manolkar (8). On 
the other hand, if the object of the crimi- 


‘nal proceedings in a private prosecution 
is to prejudice the trial. ofthe civil suit . 


or to use them as a lever to coerce the 


- accused into. a. compromise of the civil 


suit, the.» criminal. preceedings can be 
stayed till the decision of. the civil suit, 
The discretion to be. exercised’ by the 
High Court in ordering. stay of criminal 
proceedings cannot be crystallized into 
a, hard and- fast rule, and.would largely 


_ depend on. the. circumstances „of each 


case. The test. in every. case would be 
whether the accused is likely to be serious- 
ly prejudiced by the .continuance of the 
Criminal proceedings against. him during 
the pendency of the- civil proceedings, 
In.:the present ease, having regard to the 
undertaking which has been given by Mr. 
Jinnah-on behalf.of the complainant, no. 
case has been made out. that the accused- 
is likely to be prejudiced by the criminal 
proceedings being. allowed to proceed. 
during- the pendency of the civil proceed- 
ings. On this ground I agree with the 
order proposed by my learned brother, 

ANGGA. . Application dismissed, - 
gu) U Ind. Ons, 720; 14 Bom. L, R. 968; 13 Or, L. Jy 
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- LAHORE HIGH COURT. 
OgrminaL Revision Perrrion No, 1372 
oF 1928, i 
5 August 25, 1928. f 
Present :—Mr. Justice Dalip Singh. _ 
DASAUNDHA SINGH—Comprarnant 


— PETITIONER | 


VETSUS 
LAOHHMAN SINGH AND oramrs—Acouszp 
g — RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 498— 
Application by private party for change of charge, - 
competency of. SN 

An, application by a private party that a charge . 
in acase has not been properly framed and that it 
should have been framed under another section - is 
not barred by the provisions of s. 493, Criminal Pro- 
cedure Code.. Ea Mr cm 

Petition for revision of an orderof the 


Sessions Judge,. Ludhiana, dated. the- 9th 


. July, 1928, 


Mr. B. R. Puri, for the Petitioner. f 

Messrs, Adcock and Ram Lal- Anand, 
for Sardar Mahtab Singh, B. B., for the Re-- 
spondents, : é 


JUDGMENT.—Thke learned Sessions 
Judge has held in a petition that. a charge 
has been improperly framed under es, 302- 
II/149 whereas the charge should. have 
been under ss. 302/149 or ss, 304-1/149, that 
8. 493, Oriminal Procedure Code, bars the 
-hearing of such an application unless made 
by the Public Prosecutor or with his con- 
sent.. Section 493 does not, in my opinion, 
refer to. such applications at all and does 
not bar the hearing of the application on 
the merits. I accordingly direct the Sessions 
Judge to dispose of the revision on the 
merits, 


IH 


B L. Case remitted, 
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OUDH CHIEF COURT. 

First Civir, APPEAL No. 97 or 1927. 

January. 31, 1928. 
Present:—Mr. Justice Hasan and 

Mr. Justice Raza. m 

Lala RAM RATAN LAL AND OTAERS 

—DsFENDANTS—APPELLANTS 
versus 
Babu ADITYA PRASAD AND oTHERS— 
DEFENDANTS—RESPONDENTS, 

Mortgage—Sale of equity of redemption—Repudia- 
tion of sale by mortgagor for more than 12 years— 
Extinguishment of purchaser's title—Interest, whe- 
ther charge—Suit to recover mortgage amount barred— 
Debt whether extinguished—Transfer of Property 
Act (IV of 1882), ss. 61, 62—Usufructuary and simple 
mortgages—Redemption of usufructuary mortgage alone, 
legality of. 

A person who sells property whichisin the pos- 
session of his mortgagee, to another cannot extingu- 
ish the latter's title by adverse possession by merely 
< repudiating the sale and asserting ownership for a 
period of over 12 years. [p. 482, col. 2. 

Ehtisham Ali v. Jamna Prasad (1), followed. -~ 

The generalruleis that the mortgagee, in the 
absence of any contract to the contrary, is entitled 
to treat the interest due under the mortgage as a 
charge on the estate. [p. 483, col. 2.] 

Ganga Ram v. Natha Singh (2), referred ‘to. 

The right of a mortgagee.to the money due to 
him cannot be held to have been extinguished so long 
as his lien by possession lasts, even though a suit to en- 
force the claim may be barred. |p. 484, col. 2.] 

In ve Hepburn, Ex parte Smith (3), relied on. 

Section 62 ofthe Transfer of Property Act does 
not entitle a mortgagor to insist on redeeming a 
usufructuary mortgage without paying up the 
amounts due under a further simple mortgage exe- 
cuted by him to the mortgagee where there is au 
express agreement in. latter mortgage that the 
amount due under itshould be paid atthe time of 
redemption. [ibid.] z 


First appeal against a deereeof the Addi- - 


tional Sub-Judge, Gonda,- dated the 14th 
April, 1927. 
Messrs. Niamat Ullah and Naim Ullah, 
for the Appellants. $ 
Messrs. Hyder Husain, J. N. Chak and 
Ali Zaheer, for the Respondents. 


JUDGMENT.—This is the defendants’ 
appeal from the deeree of the Additional 
Subordinate Judge of Gonda, dated the 
14th April, 1927., The appeal arises out of a 
claim for redemption ofa 14 annas6 piesshare 
minus 20 bighas of sirlanda three-fourths 
share in chak hagiat mutafarraga of village 
Parsapur, Pargana Nawabganj, in the Dis- 
trict of Gonda. The remaining one anna 
six pies share of the said village now 
admittedly belongs to the defendants and 
there is no controversy in this suit in res- 
pect of it. 

The mortgage sought to be redeemed is 
-dated the llth of July, 1881, and relates 
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to the entire village of Parsapur. It was 
executed by one Babu Raj Kishore for a 
consideration of Rs. 5,500 in favour of two 
persons Sheo Dayal Sah and Ramphal 
(Ex. 10). Itisagreed that the defendants 
are the respresentatives of the mortgagees 
in respect of the 14 annas 6 pies share in 
suit.. The title to the said share has come 
to be vested in the plaintiff in the follow- 
ing manner:— te : 

Raj Kishore’s son and sole heir, Mahabir 
Prasad sold 11 annas’ proprietary share 
of the village of Parsapur to one Hanoman 
Sah by adeed of the 23rd of March, 1887, 
-(Ex. 12). Againonthe 29th of October, 
1888, Mahabir Prasad sold 3 annas 6 pies 
share of the same property to the same 
Hanoman Sah (Ex. 1), in whose favour the 
sale of the 23rd of March, 1887, was made. 

On the lstof March, 1893, Sheo Prasad 
Sahand his three brothers, all sons of 
Hanoman Sah, and six other persons, re- 
presenting the interest of Hanoman Sah, 
sold the 14 annas 6 pies share of village 
Parsapur together with some other immove- 
able property to one Babu Lal Sah (Ex. 2). 

On the 22nd of April, 1904, Babu Lal 
Sah made a giftofa4 annas6 pies share 
‘out of the 14 annas 6 pies share of village 
Parsapur which he had purchased under 
the deed of the lst of March, 1893, in favour 
of Munshi Achambhit Lal (Ex. 4). 

On the 25th of April, 1904, Babu Lal 
Sah sold the remaining 10 annas proprie- 
tary share of village Parsapur to the same 
Munshi Achmbhit Lal for a sum of 
Rs, 10,000 (Ex. 5). 

It will thus be seen that. Munshi Achamb- 
hit Lal became the owner of the 14 annas 
6 pies share now in suit. Munshi Acha- 
mbhit Lalis dead and the plaintif is 
his son and heir. The transfers stated 
above are not disputed. Itfollows that the 
plaintiff has a title tothe 14 annas 6 pies 
share of village Parsapur and this is the 
share which he desires to redeem in the 
suit, out of which this appeal arises 
unless his title is barred by any rule of 


law. 

The defendants pleaded this bar on two 
grounds:-~ 

(1) that the sales of the 22nd of March, 
1887, and of the 29th of October, 1888, 
were repudiated by the vendor Mahabir 
Prasad on the ground that the vendee 
Hanoman Sah did not perform his part of 
the contract. It is alleged that the primary 
purpose of the sales was that Hanoman 


` + Kishore the entries in the revenue 


- ., Kuar, 
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‘Sah would institute suits against the 
“widows of Mahabir Prasad’s brothers who. 
had predeceased their father Raj Kishore, 
to establish title in favour of Mahabir 
. : Prasad alone but Hanoman Sah did not 
‘institutesuch suits and (2) that Hanoman 

Sah and his successors lost title by reason 
. of adverse possession on the part of Mahabir 

Prasad. - -_ at 

: We are of opinion that thetrial Oourt has 

rightly decided the two matters mentioned 
‘above against the defendants. The facts 
- bearing on the-two pleas in _bar of the 
: plaintiff's title are as follows:— 

‘It appears that after the death of Raj 
‘tersin respect of the entire village of 
Parsapur were made in -the names ‘of 
-Mahabir Prasad, Musammat Deo Kuar 
(widow of a predeceased son of Raj Kishore) 

sand Avadh Kuar. (widow of. another pre- 
“ deceased son of ‘Raj Kishore) in the year 
. 1884 and. it further appears that after the 
execution of the ‘gale-deed of the 23rd 
-of March, 1887, by . Mahabir Prasad. in 
favour of Hanoman Sah the name of the 
: former was expunged and in place thereof 
the name of the latter .was entered in 
-Tespect of a 5annas4 pies share -in pur- 
‘suance of the aforementioned sale (Ex. A- 6) 
Subsequently when the revision of -the 
settlement of the district took place in 
‘1896-1838 the name of Hanoman Sah dis- 
` -~ appéared from . the khewat altogether 
` (Ex. A-7) and the name ‘of Mahabir Prasad 
together with the-name-of Musammat Deo. 
one of his sisters-in-law was restored 
and when Musammat Deo Kuar died the 
names of her sons were entered in place 
- of her name (Ex. A 8). Babu Lal Sah’s 
name never found a place in. the village 
papers in respect of any interest in. the 
village of Parsapur. : ae 

In the year 1888, Mahabir Prasad sought . 
to redeem the mortgage effected by his 
father on the 11th of July, 1881, from the 

. hands of the mortgagees under the pro- 
. visions of s. 83 of the Transfer of Property 
Act, 1882. The mortgagees declined to 
redeem mainly on the -ground that the 
term of the mortgage had not expired, 
Eventually Mahabir  Prasad’s attempt 
proved futile with the result that the mort- 


gage remained unredeemed (Exs. 13, 14! 


and 15). In the year 1913, Munshi Acham- 
-bhit Lal made an attempt to obtain an 
entry of his name in the revenue registers 
-but did not succeed. Mahabir Prasad scoms 
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to have intervened and to have attacked | 
the sale made by him in favour of Hanoman 

Sah’ on the- ground’ of non-payment of 
consideration and absence of “actual and 
legal possession,” He claimed owner- | 
ship in himself (Exs. A-4; A-6,18 and 41), 
Mahabir- Prasad diéd -on or about thé year 
1915. It is argued that ‘adverse - possession 
against the vendee ‘and _his- successors 


- began from the date of Mahabir . Prasad’s 


application just now mentioned’ and that. 
was the 2nd of January, 1913, (Ex. A-4). 
- .We are of opinion that the facts stated 
above do not impair the plaintiff's title in 
‘the least, The outstanding fact which has 
subsisted all- along is that the mortgagees 
-and their successors have from the co- 


. mencement ofthe mortgage -remained in 
` possession of the property in suit- in the 


‘character of mortgagees, Mahabir Prasad, 


as. before him his father, Raj Kishore, has 
been out of possession - from the date -of 
the mortgage: In ‘our opinion Mahabir 
Prasad’s conduct and declarations sub-. 
sequent to the sales in favour of Hanoman 
‘Sahare of no consequence -whatsoevar. 
‘Under the sales validtitle passed to. the. 
.vendee anid Mahabir Prasad -eould not ex-- 
tinguish that title either by adverse pos-, 
Session because the possession- was with 
the mortgagees or. by mere -Tepudiation; 
-In the case of Ehtisham Ali v. Jamna Prasad 
(1) whichis similarte the case. before us, 
Lord Phillimore said:— `. < i 
“As to the alleged subsequent dealings 
by Ehbsan-Ali Khan with the property, they 
could not, if regarded as declarations in 
his own favour, be received in ‘evidence 
on behalf of those claiming under him, any 
-more than they could be received if he were 
himself the defendant. ‘They could not be 
tegarded as acts of ownership so as to 
prove adverse possession, because he never 
“was in possession, the possession remaining 


There is noevidence worth the nama on 
the record that there was any agreement 
contemporaneous with the sales under 
which Hanoman Sah had bound himself - 
to do an act which he failed to do and which 
failure gave a right to Mahabir Prasad of 
rescinding the sales, | a, oo 

The only other point which remains ‘for 
-decision in the appeal is as follows:— 


(1) 64 Ind. Cas. 299; 24 
M-L, T. 132; 9 O. L. J. 71; 
1922 P. O. 56; 27 0. W. N, 


O. O. 272; 15 L. W. 104; 30 
'24 Bom: L. Ri 675; A.I. R. 
8; 20A. L. J. 961; 48 L A, 


u- 


112 I. O. 1928 


`. It-appears that after: the: mortgage of the 
lith of July,- 1881, Raj Kishore further 
borrowed a sum of Rs. 2,500 from the mort- 


gagees in possession and executed a’ bond. 


in respect of that. debt on the, 10th of 
November, 1881. The debt was to carry 
interest at the rate of Re. 1-8 percent. per 
mensem (Ex. 47). The plea in defence ‘is 
that by the bond by the 10th of November, 
1881, the debt of Rs. 2,600 with interest 
and compound interest is made a chargé 
. on the entire village of Parsapur and that 
-the plaintiff.must pay the amount due 
thereunder on the redemption of the earlier 
mortgage. The lower Court has held that 
the deed of the 10th of November, 1881, 
does not create a charge- on the property 
sought to be redeemed and the plaintiff is 
not liable to pay to the defendants any sum. 
of money due under that bond in this claim 
_ for redemption. ; ; 
“We do not agree with the lower Court. 
In our opinion thè bond of the 10th of 
November, 1881; is-clearly a deed of fur- 
thercharge. The mortgage of the llth of 
July, 1881, is a usufructuary mortgage and 
“ ig for a period of 15 - years, 1289 to- 1303 
Fasli. It is recited ‘in the first part of the 
deed under . consideration., It is further 
- stated in. the same part of: it that the 
' “mortgagees have been in possession and 
- occupation of the village of Parsapur of the 
aforesaid mortgage”. 
- The deed proceeds— i 2 Ds 
“I hbaving borrowed Rs. 2,500.........- by 
_” way of additional debt pearing interest 
vat Re. 1-8 per cent. per month, re-payable 
‘within the period mentioned in the former 
` mortgage deed, . from the aforesaid mort- 
gagees........ appropriated the said amount 
to myself, I, therefore, stipulate and reduce 


4 


it to writing that Ishall re-pay, without. 


any excuse whatever, the entire amount of 
_` debt, principal and interest, in a lump 
sum within the aforesaid stipulated period. 
It isagreed upon that :. 

“| I shall at first pay up this debt includ- 
ing principal and interest and thereafter 
-I can redeem the mortgaged village, hav- 
ing paid up the mortgage money. With- 
out the payment of this debt of Rs. 2,500 
principal and interest; I cannot redeem 
the mortgaged village. 


“9, I shall pay every. year the interest on 


the amount mentioned in this bond from 
my pocket or from my other -property in 
my, possession. If (God forbid) I, the exe- 
: gutant, fail to pay interest then, 1 of my 
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own - accord’ shall: erecute, without any 


‘excuse whatsoever, separate bonds every’ 


year bearing Re. 1-8 per cent, per month 
as interest which may accrue due after 
accounting. Meee ' 

“3, I cannot -pay up the prior mortgage 
money until I pay off this, debt principal 
and interest and beit also known that if 
I make excuses or delay regarding the ex- 
ecution of bonds, bèaring interest, the 
bankers shall have power to have the 
aforesaid conditions specifically fulfilled by 
means, of a suit”. 

At the foot of this deed village Parsapur: 
is described by its boundaries. Now it is 
admitted that the mortgagees. were in pos- 
session of village ,Parsapur on. the date 
of this deed. The fact is also recited in 
the preamble, as we have already said. 

Condition No. 1, therefore, clearly means 
that the mortgageeswill continue to re- 
main in possession also in consideration 
of this fresh loan, principal and interest 
both. The. mortgagees have, therefore, 4 
lien of possession on the mortgaged pro- | 
perty of which they can only be deprived on 
the discharge ofthe lien. This conclusion 
is further strengthened by condition No. 3, 
which is to the effect that the prior mort- 
gage cannot be redeemed without payment 
of the debt, principal and interest, that: 
might: be found due. under the deed of 
the 10th of November, 1881, and by the 
description ‘of the village of Parsapur at 
the end-of this deed. Nor do we see any 
justification in the language of the deed for 


accepting the argument addressed to us 


on -behalf of the plaintiff-respondent - that 
the charge or lien is restricted to the 
principal amount. alone. The general rule 
is that the mortgagee, in the absenee of 
-any contract to the contrary, is entitled 
to treat the interest due under the mort- 
gage as.a charge on the estate. We are 
wholly unable to find anything in the 
deed in question which would bar the ap- 
plication of the generalrule. On the con- 
trary, the. preamble, condition No. 1 and 
3 all support the interpreta- 
tion. that the interest stands on the same 
footing as the principal itself—see the case 


. 141; (1924) MW. N. 599; 5 Lah. 
; ] 551; 511. A. 377; 1 Lah. Cas. 446; L. 
R. 5 A. (P. O.) 133; 6 P. L. T, 97; 10. W. N. 469; 290, 
W. N: 558 (P. 0.) om i. h 


-484 
provision in condition No. 2 for execution 
of interest in 


i “paic any bond executed 
in respect thereof.. We,. therefore, hold 
that the Principal and interest both con- 


On behalf of the appellants compound 
interest is also claimed on two grounds: 
condition No. 2 should 
a bond come to be executed for the arrears 
of interest that. amount of interest becomes 
principal amount. and is to carry interest 
at the rate of Re, 1-8 

We do not. think 
to interest applicable to a bond which might 


10th of November, 1881, and when, as we 
have held, the ch 
` interest subsists on 
perty. The main Stipulation as to the 
interest is given in 
deed where it is stated 
ing interest at Re, 1-8 per cent, per month 
was borrowed, i 

Thesecond ground is that the right to com- 
pound interest. has already been adjudicat- 
ed in favour mortgagees and, 
. therefore, the matter is -res judicata, There 
‘is no adjudication be- 
sore us. The only thing relied -apon ' in 
this i ‘ i 


columns of. this exhibit the entry is as 
follows :— l ' 


2,516. with interest 
compound interest on the basis of the 
deed dated- 10th. November, 1881.” 


Having regard to th admitted facts that 


‘years and might well have been founded 
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of Venkatagiri (4). 


280525 L. W. 621; 29 Bom: L. R. 805; 45 0 
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on bond or bonds which the debtor might 
have executed for the interestin arrears 


for the first four years-of the deed of the 
10th of November, 1881, as provided for by 


. thesame deed. 


The next argument on behalf of the > 
plaintiff-res pondent against the enforcement 
of the charge arising out of the deed 
of the l0th of November, 1881, is that 
the claim for the money due under that 
deed is barred both by three years and 
12 years’ rule of limitation and, there- 
fore, it should not be allowed. We are 
unable to accept this argument. It might 
be that a separate claim by the defendants | 
on the deed in question is barred but their 
right to the money due to them under that 
bond cannot be held to have been extingu- 
ishedso long as their lien by possession lasts; . 
In re Hepburn, Ex parte Smith (3), Oave, J., 
says: “There is inlaw no right without a 
remedy; and, if all remedies. for ‘enforc-. 
ing a right are gone, the right has in point 
of law ceased to exist. In the case of a 
debt the ordinary and universal remedy 
is by action against the debtor. There 
may, however, and sometimes does exist 
another remedy, not by action against the 
debtor, but arising out’ of the posses- ` 
of the debtor which by 
law or contract may be détained by 
the creditor until the debt 
This latter remedy may exist, although 
the remedy by action is barred ;and in 
that. case the debt continues to exist so far . 
as is neceseary for the enforcement of 
this right of lien but not for enforcing the 
remedy by action.” : ' 


The last argument on behalfof the plaint- 
if.respondené in this connection is that 
the mortgage of the l4th of July, 1881, 
being a purely usufructuary mortgage he 
is entitled to redeem itin spite of the con- 
tract contained in the deed of 10th of 


‘November, 188], by force of the provisions 


of s. 62 of the Transfer of Property Act, 1882, 
We think that this argument is wholly re- 


-pelled by the recent decision of their Lord- 


ships of the Judicial Oommittee in the case 
of Panaganti Ramarayanimgar y. Maharaja 
As pointed out in that 


3) (1885) 14 Q. B. D. 394; 45 L. J. Q. B. 422, 
4) 25 Ind. Oas. 86; 54 I A. 68; AT. R. 1927 P.6, 
32; 52 M. L. J. 338 ; (1927) M. W.N. Poa E 
395: 31 0. W. N. 670; 26 L. W. 134; 39 M L, 
T. 224 (P. O) 0 ?- ž 
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case, s. 61 enacts by implication the liabili- 
ty of the mortgagor to satisfy all mortgages 
en the property sought to be redeemed. 
Farther the deed of the 10th of Novem- 
ber, 1881, clearly by its terms consolidates 
the two debts. The terms of s. 62 are 
inapplicable to the facts of this case. 
This is not a case of redemption of pro- 
perty which has no mortgage in relation 
to it -except an usufructuary mortgage 
pure and simple. In the present case there 
is the usufructuary mortgage of the llth 
of July, 1881, and there is also a simple 
mortgage of the 10th of November, 188], 
as we interpret the last mentioned deed. 

These were all the points that were urged 
at the hearing of the appeal. No other 
point was urged. ' 

Before we take leave of this case we 
would like to mention a circumstance which 
arose at the time when the appeal first 
came to be. heard by us.. The learned 
‘Counsel for the plaintiff-respondent drew 


our attention-to an application of the lith 


of April, 1927, made by. the plaintiff in the 
Court. below. By that application the 
plaintiff wanted to raise certain issues, the 
burden of proving which would have lain 
on the defendants. The learned Additional 
Subordinate Judge rejected the application. 
We intimated to the learned Counsel that 
in case he desired to press the application 
it would be .only fair and just that the 
defendants should~-be given an opportuni- 
ty to mest the case raised by the applica- 
tion and for that purpose’ we would make 
an order of remand to the lower Oourt. 
When the appeal came to be heard by us 
on the second and the last occasion the 
learned Oounsel for the plaintiff-respondent 


in the presence of the plaintiff himself- 


informed us that he did not desire aremand 
for opening an inquiry into the case set 
forth in the application of the llth of 
April, 1927, and that he- did not press that 
application, He said that he would argue 
the appeal on the record as it stands. 

The plaintiff-respondent filed cross-objec- 
tions but at the hearing ofthe appeal they 
were not pressed. | 

The result is that we allow this appeal, 
get aside the decree of the Oourt below 
and in lieu. thereof we direct that a decree 
in the following terms under O., XXXIV, 
r. 7, of the Code of Civil Procedure for 
redemption of 14 annas 6 pies share minus 


20 bighas sir land andthe share in chak. 


raqiat mutafarraga the details of which 
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are. given in the decree of tha Court below, 

of village Parsapur, Pargana Nawabganj, 

District Gonda, be prepared in this Court. 
A. The following sums of money shall be 


‘declared due at the date of the decree to 


the defendants: . | 

(1) Rs. 5.500 under the deed of the llth 
of July, 1881. wg 

(2) Rs. 2, 500 principal under the deed 
of the 10th of November, 1881, and simple 
interest thereon at the rate of Re. 1-8 
per cent. per month from the 10th of Nov- 
ember, 1881, to the date of the decree 
minus the interest forthe first four years, 

The total sum shown to be due to the 
defendants will- be reduced by the amount 
in the same proportion that 14 annas 6 pies 
bear to 16 annas, . 
. B. Six months’ time for payment will 
be allowed to the plaintiff-respondent and 
the interest as. directed in A (2) will 
further beadded for the aforesaid period 
of six months and interest after six months 
till realization will be added at the rate of 
six per cent. per annum. 
. C. The defendants-appellants will be en- 
titled to their eostsin both Courts on the 
amount found due to them on the-date of 
the decree, | 4 

The cross-ebjéctions are dismissed. with 
costs. til ; E 


LANA, Appeal allowed. 


LAHORE HIGH COURT. 
Szconp OiviL APPSAL No. 146 or 1928, 
September 18, 1928. 
Present:—Mr. Justice Bhide. 
BISHEN SINGH AND-ANOTEER—DEFENDANTS 
—APPELLARTS - 

` versus 

PREM SINGH—Pcattirr—Rasponpenr, 

Civil Procedure ‘Code (Act V of 1908), O. VII, pi? 
—Court's power to grant general or any other relief — 
Village abadi—Suit for declaration of proprietary title 
of site in abadi—Plaintiff failing to prove title—Decree 
preventing interference of possession —Court’s power 
to grant relief as to malba and right to build, 
. According to the Code of Civil Procedure, ` there 
is no objection to.the Court granting general or 
any other relief as it may think just even if it has 
not been asked for. . $ 

Ina suit by a non-proprietor in a villa i: 
for a declaration that he is the owner of the a 
ia dispute, if he fails to prove his proprietary title 
the Court can grant a decree to the effect that the 
defendantsare not entitled to interfere with his pos- 
session if the facts. of the case entitle him to such. 
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: a, relief. . But it is not competent to the- Court to 
` grant a decree to- the effect that he isthe owner of 
the malba and that he could build on the site, if 
such a reliéf has not been prayed for. ares 


-’ “Second appesl from a decree of- the 


District Judge, Jhelum, dated the 2st’ 


October, 1927, reversing that of the Sub- 
ordinate Judge, Fourth Class, Pind Dadan 
Khan, dated the 5th January, 1927. 
‘Mr. Partab Singh, for the Appellants. | 
Dr: Nand Lal, for the Respondent. i 


- JUDGMENT.—Plaintiff, who is a 
non-proprietor, sued in this ease for a 
-declaration that he was the owner of 
the site in dispute by purchase, The 
trial Court found that the site had not 
been.sold to the plaintiff but he was in 
possession as 89 non-proprietor only. On 
this finding the. plaintiff's suit was. dis- 
missed.- The learned District Judge on 
appeal held tbat although the plaintiff 
“was not proved to be the owner of the 
site, he was still entitled toa declaration 
to the -extent of the facts which had been 


established. He. was accordingly granted © 


a decree to the effect: that he was the pre- 
prietor of. the malba and that he could 
- build a.house on it and eould not be 
ousted from it. From this decision the 
defendant has appealed. . h Ta ee 

The contention of the learned {Counsel 
for the appellant is that as the plaintiff 
`- failed to establish the facts entitling him 
“to the relief prayed for, he should not have. 
“ been given apy other relief and the suit 
should have been dismiséedin toto, Ac- 
cording tothe Code of Civil. Procedure, 
> however, there is ne objection to the 
Court granting general or any other. relief 
as it may think just even if it has not been 
r. asked for, vide O. VII, r..7, Civil Précedure 
_ Code. - The relief granted by the lower 
Appellate Court. however, appears to me 
to go in ċertain respects beyond the scope 
of the suit or the facts proved. The 
“ plaintiff had not asked for any relief about 
malba at all, nor for any declaration that: 
he was entilled to build on the site, The 
-lower Court has décreed that the plaintiff 
- cannot be ousted from the site, -but this 
statement is too gereral. All that the 
Court could have properly decreed . was 
that the defendants were not entitled to 
-interfere with the plaintiff's possession. 
The plaintiff may ofcourse be liable to ke 
ejected from the site by the proprietors 
onany ground that may be valid according 
to law er custom. Re oe 
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I, therefore, accept the appeal and modi- 
fying the decree passed by thé learned : 
District Judge grant plaintiff a declaration 
that he is in- possession of the site in- 
dispute and that the defendants have no. 
right to interfere with his.possession. I. 
leave the parties to bear their own costs in 
the circumstances. ` 


B. I. Appeal allowed in part. 


`. MADRAS HIGH COURT. . 
Insotvency Parition No. 182 or 1922, 
3 December 21, 1926. 
Present :—Mr. Justice Beasley. 
In the matter of R. K. ABDUL RAHIMAN 
. SAHIB anp Co.—Insonvents. 
MADRASA HASANATHA ZARIA 
GIRLS’ SCHOOL ar AMBUR ny ris 
SEORETAHY K. HAJEE ABDUL LATHIEF. 
SAHIB —APPLIOANT 


i VETSUS as 
_ TRE OFFICIAL ASSIGNEE or MADRAS 


Seu — RESPONDENT, ' 
Contract Act (IX of 1872), s. 289—Partnership— 


“Tests of partnership—Mere participation in profits - 


and -loss—Ejman partnership, incidents of—Muthal- 
alis, whether partners—Insolvency of ejman— Right 
of muthalali to prove: as ereditor—Bankruptcy—Trade: 
creditors, whether entitled to preference—English and 
Indian Law. ' 4 l eee 
In ejman partnerships, the muthalalis are persona ` 
who do not contribute labour to the business but 
contribute money and become entitled to a. share in 
the profits of the firm ia lieu of interest. They 


- cannot be regarded’ as partners and cannot object to 


additional ` muthalalis-coming into ‘the business 
which may have the’ effect of decreasing their share 


‘in the uet profits and are -not entitled to any share 


in the good will of the business. [p. 489, col. 2.) 
Ramachandra Naidu v. Malang .Hyath Batcha Saib 


.(8), relied on. 


A muthalali is, therefore, entitled to be treated as 


‘a creditor when the firm becomes insolvent. [p. 490, 


col. 1.] ge a 
Although a right to participate in the profits of a 
trade is a strong. test of partnership and there may 


-Þe cases where from such a participation alone it 


may asa presumption, not of law but of fact, be 
inferred, yet, whether that relation does or does not 
exist must depend on the real intention and con- 
tract of the parties. [p. 489, col.-1.] é 

` Although under the English Bankruptcy Law - 


` trade creditors arë preferred to other secured credi- 


tors, there is no provision for such preference under’ 
the Indian Law. [p. 487, cdl. 2] > nder 


Motion to set aside the order of the Official 


- Assignes refusing to- admit the applicant 


asa creditor in’ the insolvency of R. K. 
Abdul Rahiman & Oo, - 


t 
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Mr. K.S, Krishnaswamy Ayyarger, -for 
the Appellant. ee hig 

. Mr. S. Duraiswami Ayyar, for the Re- 

spondent, E i AA 
“JUDGMENT.—This - motion raises a 

question of great importance and interest 

because [ have to consider the status of 

the classesof persons who are connected 

with the firms such as the insolvent firm here, 

Labbai firm or what is sometimes known ab 


‘an “ Hjman partnership.” My task has not. 


. been rendered any the easier by reason of 
the fact that though these Labbai firms 
are numerous in the Presidency and have 
been ‘carried . òn for many years there has 
been no reported case in this Court which 
even considers the status of those persons 
who are connected with those firms merely 
by a deposit of money in the firm’s business. 


That .is the position of the petitioner here., 


He is a trustee of the Madrassa Girls’ 
School at Ambur. The school was started 
in 1913 and K. Abdul Rahiman took a lead- 
_ ing part inits foundation. Sums of money 
“were set apart in the firm's books which 
beeame the school funds and an account 
was opened headed “Account of the Mad- 
rassa -at Ambur.” Into ‘these acedunts 
there were brought sums of money by the 
insolvent firm andthe firm as it was then 
‘known andai every settling day eums of 
money were set apart from that school, In 
addition ‘to.the insolvent’s firm setting 
apart sums of money for the school, other 
gums were collected from outside people 
and credited, to the account of 
“Madrassa” in the firm’s books. - 
There were three classes of persons con- 
_nected with the firm, the ejmans, the 
kutalis and the muthalalis: It is in the 
latter class that the Madrassa School is. 
each settlement the net profits of the busi- 
` ness were divided up amongst these three 
classes of persons. Tothe muthalalis was 
| apportioned one-third share and to the 
‘kutalis and ejmans two-thirds share, 
-ejmans are clearly partners. Kutalis are 
persons who, while contributing labour, ‘do 
not contribute any money to the- business. 
The muthalalis are persons who do not 
contribute labour to the’ business but con- 
tribute money. Itiscommon. ground that 
some of those persons who are ejmans are 
also muthalalis; that is to say, they contri- 
bute not only labour but money to the 
: business and they not only receive money 
. out of the one-third’ share butalso outof the 
_ two-thirds share.. With regard to the 


F 
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kutalis and ejmans definite proportions of 
the two-thirds shares are given to them, 
It is contendei by the petitioners that this, 
though a fixed share, was liable -to altera- 
tion at the times when the different settle- 
ments were arrived at and I think that that 
is so, subject to this limitation that, if one 
of those kutalis or ejmans retired or died, 
the share of that person in the two-thirds 
share might bs added to those who remain- 
ed thereby increasing their. share or a 
fresh ejman or kutali could be brought in 
to take over the share of the deceased or 
retiring kutali or ejman as the case might 
be.. But whatever alteration there might 
be in the fixed share of these persons it was 
all within the limits of the two-thirds share 
of the net profits set. apart for. the kutalis 
and ejmans.. There is this further . observa- 
tion to make with regard to the muthalalis. 
They have no voice „in the management of 
the business whatsoever and are not present 
at the settlements. They seem to be per- 
sons who have merely deposited -money in 
the business receiving their share of the net 
profits within, the limits of the one-third 
share of those... 5 .. .-:- . 
This motion comes before me under the 
following circumstances. The Madrassa 
claimed as a creditor of the insolvent's 
firm, which was adjudicated. insolvent on 
the 5th.December, 1922. By his order in 


- July, 1924, the Oficial Assignees postponed 


this creditor for the reason that he thought 
that the trade creditors were to be prefer- 
ed to-alk,other unsecured creditors. In 
making that order the Official Assignees was 
clearly in error because although under the 
English Bankruptcy Law trade creditors are 
preferred to other secured creditors there is 
no. provision for such preference under the 
Indian Law. When this mistake was 
brought to his notice. he made a further 
report and disputed the claim of this credi- 
tor on the ground that this ‘creditor was - 
not a creditor but .was a partner in the in- 

solvent firm, and he has treated the money | 
standing in the name of the Madrassa 
School as capital contributed to the business. 
Mr, K. S. Krishnaswami Iyengar argues 
that this deposit was nothing more than an 
investment ora loan to the business and 
argues that because, .. according to Muham- 


“madan Law and custom Mubammadans are 


not allowed to pay or receive interest on 
loans the fiztion has been restored to by 
thesé Muhammadan firms. of apportioning 
a share of the net profits to those who haye 
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“deposited money in the business instead of 


paying interest: to them in the ordinary 
way on their loans. No doubt, there is ‘a 
‘great deal to-be said for that contention; 


` but that Muhammadan Law or custom is 


not so rigid as is contended for, is within 
the experience of most of the J udges who 
have sat on the Original Side of this High 
Court; beeause it is within our experience 
that Muhammadans do in certain cases 


-both pay and receive interest, I do not 


propose to . examine in detail the various 
settlements arrived at by this firm. The 
first settlement was on the 10th February, 
1914, the second onthe 29th October, 1917, 
the third on the 21st May, 1918, the fourth 


on the 31st March, 1919, and the fifth on 
| the 31st March, 1920. A statement was put 
< in with regard to the 1914 settlement. whieh 
JI think gives a very fair indication of the 
practice of this firm, That, as I say, I do. 


not propose to examine in detail. It shows 
the sharers of the ejmans and kutalis and 
credit of the muthalalis and what the 
latter are entitled to as their one-third 
share of the net profits, i 


it also shows the amounts standing to the - 


-> > What would have guided me very much in 


this case would have been evidence as to 


`.. custom. This is an unusual kind of business, 


` has resulted in a loss. 


though there are: many such, and I should 
have thought that some evidence asto the 
status of the threeclassesconnected with the 
business would have been obtainable and 
that I should have had the evidence before 
me showing what would happen or has 


„happened where’ at a settlement instead of 


there being any net profits the’ business 
l should then have 
had before me evidence as to whether the 
muthalalis were liable for any of the 


‘losses of the firm. Neither side has chosen 


to adduce-any such evidence, and since at 


` . none of the settlements of this firm was 


there anything else but profit the practice 
of this firm with regard to that has not 
helped me. It is true that K. Abdul 
Rahim who is one of.the insolvents wag 


. called by the petitioner and he has stated 


that the ejmansare partners, the Kutalis, 


- are working partners and that the: muthala. 


lis are not.partners. I have had to consider 


whether this witness has come ferward in’ 


the interest of. justice to assist the. Court or 


whether he has not some interested motive- 


in coming here. and giving, the evidence 
which he has done. I prefer to adopt the 


. latter alternative, and I do not think that . 


. NG 
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‘modification of the law as it stood 
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it would be right for me to accept- the evi- 
dence of this witness on the question as to 
whether or not. muthulalis are partners in 
this business. Much reliance is placed by. 
the petitioner upon the fact - that the 
muthalalis have no voice in the management . 
of the business and that they are not 


present at any of the settlements and. 


that they can when they chose withdraw: 
the money, they have deposited in the 
firm. That is quite true, but I think -upon 
the evidence . that the ejmans and the 
kutalis can also withdraw-from the firm as 
and when they desire, So that that point is 
not one which helps the pétitioners, The 
difficulty in this case is that there was no 
agreement at all when the muthalalis 
deposited their money in the business 
except that they were to receive a portion 
‘assigned to the 


muthalalis. Thus the individual.share of 


. -each muthalali would, of course, vary not” 
-only with the amount of thenet profits but 


also because other muthalalis could and 
might have deposited more money in the 
business thereby diminishing the share of 
the other muthalalisin the one-third share 
ofthe net profits. The individual share, 
therefore, of each muthalali would not only 
be fluetuating with the net profits but also 


- by reason of the number and amountof the 


contribution of the other muthalalis. There 


- is very little in this case to gather what 
the intention was when the money wasso `’ 


deposited in the business by thè. muthalalis - 
and that after all seems to me to be the 
whole question in this case. The fact that 
a depositor of money in a business . is to 
receive a share in the net Profits of the 
business has since the decision of Cox v, 
Hickman (1), not .béen a conclusive test. 
That case decided that persons who share 
the profits of a business do not incur the 
liabilities of partners unless that business 
is carried on by themselves Personally or . 
by others as. their reat or ostensible agents. 
This decision brought about a substantial 
prior to 
this decision. In theold case of Grace vy,- 
Smith (2) DeGrey, Chief Justice, laid > 
down the proposition that “every” man who 
bas a shareof the profits of a trade ought 
also to bear his share of the logs” 
Waugh v. Carver (3), this: dectrine was 
~ (1) (1860) 8 H. L. O. 268; 9 O. B. (N. 8.) 47; 30 L.J. 
O P. 125; 7 Jur. (N. 8) 105; 3 L.T. 185; 8 W. R. 754; 


(2) (1775) 2 Black W, 998; 96.1. R. 587. i 
(3) (1793) 2 H. Bl. 235; 126 BUR. 535; I4 R. R. 845. 


and in’ ` 
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discussed and approved and from that time 
until the decision in Cor v. Hickman (1), 
was considered asclearly established that by 
the Law of England all persons who share 
the profits of a business incurred the 
liabilities of partners therein although 
no partnership between themselves might 
have been contemplated. In Mollwo v. 
Court of Wards (4), Cox v. Hickman (1) was 
acted upon and it was held in that ease 
that “although a right to participate in 
profits of a trade isa strong test of partner- 
ship, and there may be cases where, from 
such a perception alone, it may as a pre- 
sumption, not of law but of fact, be enforced; 
yet, whether that relation doesor does 
not exist, must depend on the real intention 
and contract of the parties.” In Walker v, 
Hirsch (5) it was held that “although an 
agreement for participation in profit and 
loss is prima facie evidence of a partnership 
between the contracting parties as between 
themselves, yet the question of partnership 
must in all cases depend upon the intention 
of the parties as it appears on the contract,” 
and itappears to me that it is the intention 
of the parties that isto be looked to in 
all such cases. It really narrows itself 
down to that question. The same view 
was expressed in Ex parte Tenant, In re 
Howard (6) where it was held that partici- 
pation in profis is not conclusive evidence 
as to the existence ofa partnership. It is 
very cogent evidence andifit stands alone 
may be conclusive evidence of a partnership, 
put the fact of the participation in profits 
must be considered in the light of other 
circumstances. In Badeley v. Consolidated 
Bank (7) the.decision isto the same effect. 

J, therefore, cannot take the fact of 
partieipation by the muthalalis—and it is 
admitted by Mr. Duraiswami Ayyar on 
behalf of the Official Assignee—in the net 
profits of the business as conclusive on the 
question of partnership. I have, therefore, 
to consider the other circumstances of the 
case and I am bound to say that they are 
not very helpful. Neither does the examina- 
tion of the Ucntract Act give me any assist- 
ance because s. 240 of that Act says that the 
mere sharing of the profits does not create 
apartnership. Then, can the ejman and 

(4) (1872) 4 P. O. 419. 

(5) (1884) 27 Ch. D. 460; 54 L.J. Ch. 315; 51L. T. 

81; 32 W. R. 992. : 
(6) (1877) 6 Ch. D. 303; 37 L.T. 284; 25 W. R. 


54. 
(7) (1886) 38 Oh. D. 238; 57 L.J. Ch. 468; 59 L. T. 
419; 36 W. R. 745 - 
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-the kutalis be said to be carrying’ on this 
“business as agents for the muthalalis for 


the benefit of all of them? To the extent 
that the ejmans and the kutalis work the 
business and that the profits in which the 
muthalalis have a share depend upon their 
endeavour it can be said. that they are 
carrying on the business for the benefit of 
all of them; butI donot think that they 
can really be described as the agents of the 
muthalalis, Then it must be remembered 
that the muthalalis have no voice whatever 
in the management of the business. They 
cannot object to additional muthalalis com- 
ing into the businesswhich may have the 
effect of decreasing their share in the net 
profits and the number of muthulalis, it 
seerns to me, can be unlimited. Muthalalis 
cannot object to other muthalalis with- 
drawing their deposit. All that they do is 
to deposit money and receive a share of 
thenet profits if any. It is difficult to 
conceive a partnership with so many part- 
ners. Ordinarily, in a partnership, if the 
capital of the partnership is increased, it 
canonly be done in consultation with the 
partners and the same observation applies 
to the taking inof another partner or other 
partners. Another feature of this business 
is thatthe death of a partner does notap- 
parently put an end tothe partnership nor 
does a retirement. lt is obvious that, if 
the amounts deposited by the muthalalis 
are to be called capital, then the capital 
isa fluctuating amount depending upon 
fresh muthalalis coming in and others 
retiring. In this case there is no question 
of one muthalali retiring and another 
muthalalt taking his place and taking over 
the amount deposited by the retiring 
muthalali. All these before mentioned 
matters seem to me to be things which are 
not to be found inany ordinary partnership. 
As I have said, there is no evidence as to 
the intention of the muthalalis when they 
deposit their morey. The only solid fact 


-is that they receive a share in the net 


profits of the business, It does not seem to 
me to be sufficient to make the muthalalis 
partners in this business, There is further 
question to be considered and it is this. 
Ordinarily, partners are entitled to a share 
in the good-will of the partnership busi- 
ness. There is nothing in evidence to 
show me whether muthalalis would be 
entitled to a share in the good-will of 
this business but there is a decisionof this 
Court to the effect that kutalis sre not 
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entitled to a share of the good-will of a 
business, Thatis’ a decision of Kumara- 
swami Sastri, J., in Ramachandra Naidu v. 
Malang Hyath Batcha Saib (8). The ‘Head 

“mote is as follows:— ; a. 
” “Butin the peculiar kind of partnership, 
well-known in this Presidency where the 
ejman or proprietor of the firm takes in 
‘what are called ‘working partners who 
ordinarily begin by putting in no capital 
but who as the business goes on puts in the 
profits earned in the business itself as part 
_of the capital, the presumption to be made. 
is that the working partner has no interest 
‘in the ‘good will’ until the contrary is 
shown.” : f : 
“On page 229*, after some very valuable 
observations with regard to: this type of 
partnership, Kumaraswamt Sastriar, J., 
says:—“i have nop come across a single 
case either in my ‘practice at the Bar or as 
a, Judge where a working partner Ina firm 
in which there are ejmans has ever got any 
share in the good-will. I do not think they 
. ever claimed any share in the good-will 
till quite recently.” 
And earlier on page 229* he says:— . 
“These partnerships consist of three 


classes of persons. The first ejmans or pro- - 


prietors, the second muthalalis or persons 
who put in moneys to be used as capital | 
and who get a share of the profits instead 
of interest in return and the third, the 
ing partners.” 4 

"Tio Tot think thatthe muthalalis can be 
“put upon any higher place than the kutalis, 
and it seems quite clear that the kutalis can- 
` not ba regarded really as partners in the firm. 
As I have said before, I have had very 
little to guide me in this. case but, in my- 
view for the.reasons, I have already stated, 
the muthalalis cannot be held to be part- 
nersinthis type of business; and I must, 
therefore, hold that the Official Assignee is 
< wrong in haying rejected the -claim of the, 
applicant aud 1 declare that the applicant 
is a creditor of the insolvency and is entitl- 
ed to rank for dividend out of the assets 
‘with the other creditors. The Official 
‘Assignee will pay the taxed costson the 
Original Side scale of this application: 
The Official Assignee will take his own 
taxed costs on the: Original Side scale as 
“between attorney and client out -of the 
are A Motion allowed. 
(8) 43 Ind. ‘Cas. 661; 22 M. L. T. 225. : 
*Page of 22 M. L. T.—[Ed,]_ 
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LAHORE HIGH COURT. 

-Orvin Revision Petition No. 43 oF 1928. 

October 1, 1928. e 

a Present:—Mr. Justice Jai Lal. 

SHER SINGH-—Pusinti¥rF--PETITIONER ` 

tersus 
POLA AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115— 

‘Punjab Courts Act (VI of 1918), s. 44—Jurisdiction, 


failure to exercise—Appeal from appealable order— 
Order rejecting appeal as not maintainable—Re- 


vision. eos 
Dismissing an appeal on the ground that the 


order appealed againstis not appealable, while in 
fact it is appealable amounts to a failure to exer- 
cise jurisdiction and, consequently, an order dis- 
missing anappeal under such circumstances is open 
to revision. t- 

Petition, for revision of an order of the 
Senior Subordinate Judge, exercising the 
powers of the District Judge, Jullundur, 
dated the 19th May, 1927, affirming that 
of the Additional Subordinate Judge, Third 
Olass, Jullundur, dated- the 16th Decem- 
ber, 1926. . ; 

Mr, Dharam Bhushan, for the Peti- 
tioner, E < Í l 

Mr. Skambu Lal, for the Respondent, 


JUDGMENT.—This is a petition for 
revision of thə orderof the Senior Sub- 
ordinate Judge of Jullundur, dated 19th 
May, 1927, dismissing the appeal of the 
plaintiff, the petitioner before me. It 
appears that an application was’ made in 
the trial Court for permission to sue as 
a pauper. The -permission having been 
refused a date was fixed before which the 
petitioner was directed.to pay the requi- 
site Court fee stamp. On that date the 
plaintiff did not pay the Court fee but 
asked for extension of time. The Court, 
however, 1efused to extend the timeand . 
rejected the plaint. From the order re- 
jecting the plaint an appeal was lodged 
in the Court of the Senior Subordinate 
Judge, but the learned Judge has dis- 
missed the appeal, holding that the appeal 
was from the order refusing to exten 
the time. It appears to me that this view 
of the learned Senior Subordinate Judge 
is not correct. The appeal was from the 
order rejecting the plaint and the order 
refusing to grant an extension of timé 
was madea ground of appeal against the 
order rejecting the plaint. It is admitted 
before me by both Counsel that the order 
rejecting the plaint was  appealable, It 
is,- therefore; apparent that- the learned 
Senior Subordinate Judge, failed to exer- 
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cise jurisdiction which was admittedly 
vested in him. I am not concerned at 
this stage whether the appeal before the 
lower Appellate Court had any chance of 
success or whether it was validly pre- 
sented. This is a matter for that Judge 
to decide, | : 4 

I accept this petition, set aside the order 
ofthe learned Senior Subordinate Judge 
dismissing the appeal for want of juris- 
diction and remand the case to him with 
direction to dispose of the appeal on. its 
‘merits. The, costs of these proceedings 
will abide the result, 


RL Petition accepted. 


‘MADRAS HIGH COURT. 
_ Civie Soir No. 981 or 1922. ` 

: _ April 3, 1928. 

‘Present :—Mr. Justice Venkatasubba Rao. 
- CHEGAMULL SUGANMULL 
‘SOWOAR BY Agent. CHUNNILAL— 

ot PLAINTIFF -> 

"t VETSUS 


V. GOVINDASAWMY OHETTY anD 
h OTRERS— RESPONDENTS. ` 


Contract Act (IK of 1872), ss. 41, 63—Substituted 


promise by third person, whether discharges promisor 
—Actual performance, whether necessary—Novation— 
Substituted promise of third p‘rson becoming in- 
effective—Promisee whether can proceed on original 
cause of actionLimitation Act (IX of 1908), ss. 20, 
_21—Payment - by widow—Right cf. widow tə keep 
husband's debt alive—One partner, power of, to bind 
co-pariner by acknowledgment—kegistration. Act 
(XVI of 1908), s. 49—Memorandum evidencing eguit- 
able mortgage, admissibility of, in evidence, 

Section 41 of the Contract Act applies only where 
a contract has been in fact performed: by, some 
“person other than the person bound thereby, so that 
the promisor is discharged from his promise not 
merely by a substituted promise but -by actual per- 


formance by a third person. [p..492, col. 2; p. 493, col.: 


1 : A 

liar Chandi Lal v. Sheoraj Singh (3), relied on. 

Where a promissory note was-executed by two 
partners of a firm but one of them died leaving 
behind a widow and thereafter an- alleged adopted 
son was treated as partner in ‘place of the deceased 
partner and the original promissory note was revived 
by the old partner dnd the alleged adopted son as 


` joint partners, butit was afterwards decided by the 


Court that the adoption was invalid; in a suit by the 
payee on the original promissory note: © ` : | 
Held, that the revival of the promissory ‘note by 
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the alleged adopted son had not the effect of 
extinguishing the ‘liability of the deceased partner's 
estate and the rights ofthe payee on’the original 
rnd note -were, therefore, subsisting. [p. 493, 
col. 2. . 

The propriety of a widow'sact in keeping alive 
her husband's debts must be tested by ‘those princi- 
ples by which her dealings with her husband's pro- 
perty are ordinarily judged. [p. 493, col. 2;p. 494, col. 
1, | 
There the continuance by 2 Hindu widow of her 
husband's business is a beneficial act, it must be 
regarded also as a prudent actfor her to make a 
payment in the ordinary course, which may have the 
effect of keeping a debt ofthat business alive. [p, 


. 494, col. 1] 


Under s. 21, Limitation Act, a partner ipso facto 
has no authority to acknowledge orto make a part 
payment, but if he has general authority to contract 


` debts or make payments, he has implied authority to 


keep the debts alive. [p. 494, col. .2.] 

Pandiri, Veeranna v. Grandhi Veerabhadraswami 
(5), followed. . i 

Where a memorandum recited “we hereby deposit 
with you the title-deéds................ With intent to 
create and hereby create an: equitable mortgage”: 

Held, that the memorandum required ‘registration 
and without it was inadmissible in evidence and the 
transaction was-not valid asa mortgage. [ibid,] 

Ramakrishna Doss Chandrathna Doss v. Kesavalu 


” Chetty (6) and Alwar Chetty v. Jagannatha Aiyar (7), 


followed. i 

Suit by plaintiff to recover monies due 
on promissory notes executed by defend- 
ants. 


Messrs. V. Masilamani Pillai, Ponnusa- 
wmy Aiyar and Narayanaswami Aiyar, for 


- the Plaintiffs. 


Messrs. V. Radhakrishnayya, S. Ranga- 
swami Ayyangar and P. Chakrapani 
Ayyangar, for the Defendants, j 


- JUDGMENT.—Several questions of 
law ‘have been argued by Mr. Rangaswami 
Aiyangar, but I do not think that I need, 
on that account, reserve judgment. The 
case now comes up before me after report 
by the Commissioner, who has been ap- 
pointed ‘to enquire into certain matters, 
but I understand, that for the purpose 
of this. judgment, itis unnecessary either 
to look into, that report or to go through 
the pleadings. ‘The facts, as stated from 
the Bar, may be briefly summarised. The 
plaintiff lent monies to a firm known as 
Govindaswami and Co. It originally con- 
sisted of two divided brothers, Govinda- 
swami and Chengayya. The former had 
sons, who do not matter for the present, 
excepting one of them, Lingayya by name. 
During the continuance of the firm, 
Chengayya died in 1916, his widow Ohinna 
Kannammal took her husband's place in 
the partnership and the business was con- 
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+inued, in-the same manner as before. -Sheo 
died-on the 28th of April, 1920, having tex 
days before her death, adopted Lingayya 
as her son. The business of the firm was 
continued, it having been taken for 
- granted that Lingayya represented Chen- 
-gayya's-estate inthe partnership, =~ 
~ Daring-the lifetime of Obengayya, the 
partnership executed two promissory notes 
in favour of the plaintiff, They were both 
dated 8th of. June, 1914, the first being. 
for Rs. 5,000 and the second for Rs. 2,500, 
Title deeds relating to certain properties 
belonging to Ohengayya were deposited 
with the plaintiff by way of creating an 
equitable mortgage. At the same time, 
the plaintiff took fromthe firm, two memo- 
‘randa of deposit of title deeds signed by 
the partners. On the 19th of December, 
1920, that is, after the death of Ohinna 
Kannammal, -fresh promissory notes were 
taken by the plaintif for certain amounts. 
The sums due under the original two 
motes were included in them, and, as a 
matter of fact the fresh notes were intend- 
‘ed to supersede the criginal two notes of 
of 1914. In 1921, another new promissory 
note came into existence, which was 
intended to serve as a renewal of 
one of the notes of 1920. The promis- 
sory notes of 1920 and 1921 were signed 
by Govindaswami and Lingayya, the latter 
representing the estate of Ohengayya. 

_ The suit was brought on the note of 1920, 
which was not superseded,’ and on the 
note of 1921, and the plaintiff claimed 
that a sum of Rs. 60,000 odd was due to 
him. ' ; 4 

After the death of Chengayya’s widow, 

his daughters, defendants Nos. 4 and 5, 
` filed aguitin this Oourt, impeaching the 

adoption of Lingayya, The suit was filed 
in February; 1921, and on the 3let August, 

1992, a decree was made setting aside 
_ this adoption.: The result of the decree is, 
to vest the property of Chengayya in his 

daughters, defendants Nos, 4 and 5. 

The ease has been argued before me 
onthe footing thatin the circumstances 
that bave happened Ohsengayy’s estate is 

“not liable under the notes of 1920 and 

1921, The plaintiff says that he has been 
“driven to ‘fall back upon his original 
cause of action and seek to enforce hig 
rights under the notes of 1914, The 
question to be decided is: is there any. 
impediment in the way of the plaintiff 
obtaining a decres onthe original notes? . 


CHEGAMULL SUGANMULL Y, Y. G@OVINDASAWMY OHETTY, `- 
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- Mr. Rangaswami Aiyangar for defend- 
ants Nos. 4 and 5 contends, firstly, that 
3. 41 of the Contract Act applies and that 
the plaintiff cannot recover the amount 
evidenced by the earlier promissory 
notes. Section 41 runs thus: “When 
a promisese accepts performance of 
the promise from a third person, he 
cannot afterwards enforce it against the 
promisor,” i i 


This contention is obviously untenable. 


- In the first place, Lingayya cannot be re- 


garded as ‘“athird person” within the 
meaning of this section. The plaintiff 
accepted the signature of Lingayya, 
not on the footing that he wasa stranger, . 
but that he represented the estate of 
Changayya. That wasa mutual mistake, 
which vitiated the transaction and which 
frustrated the intention of the parties. 
There is another answer to this contention. 
The section does not say that the original 
obligation comes to an end, merely be- ` 
cause the promisee accepts from a stranger 
a fresh promise in the place of the old one. 
Much more than a bare promise is neces- 
sary under the section. What it contem- 
plates is actually performance of the 
original promise. According to the sec- 
tion, performancs by a stranger, accepted 
by the promisse, produces the result of 
discharging the’ promisor, although the 


_latter has neither authorised nor ratified 


the act of the third party. There is not 
much authority on the point, but” the view 
I have taken,‘receives support from 


the opinion expressed in the two 
standard workson the subject. (Shephard 
and Ounningham'’s Oommentaries and 


Pollock and Mullah’s Contract Act). 


The law as enacted in s. 41 has been 
adopted’from the Roman Law and is a ~ 
departure from the early English Law on 
the point. In England, a payment bya 
third-party without the authority of the 
debtor was held inoperative to discharge 
the latter. In Cook v. Lister (t) Willes, 
J., assailed this doctriae and the Indian 
rale was presumably based on the view 
of that. learned -Judge. Modern English 
opinion seems, however, to agrees with 
the Ladian Law as contained in s.41. 


(1) (1883) 130. B. (x. e) 513; 82 L.J. O. P. 121; 7. 
L: T.712;9 Jur. Gy. 8.). 823; 11 W. R. 369; 143 E. R. 
215; 134 R. R. 642. | 4 - 
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# [Leak on Contracts, 7th Edition, p. 685, 
Hira-Chand Punamchand v. Temple -(2)]. 
This is only of historical interest, -but my 


point is, that what is required by the. 


section, is actual performance and not a 
substituted ' promise, 
section their Lordships of the Judicial 
Committee ebserve thusin Har Chandi Lal 
v. Sheoraj Singh (3). 

“It (s.4)applies only where a contract 
has been in fact performed by some person 
other than the person bound thereby.” 

“ In the case before-me, there has been no 
payment under the promissory note of 1920 


and 1921, and it cannot, therefore, be said ` 


that the original obligation has beeome 
extinguished. 

It has “next been contended for defend- 
ants Nos..4 and 5 that there has been -a 
novation under s, 62 of the Contract Act 
and that the promissory notes of 1914 
cannot, therefore, be enforced. The argu- 
ment is putin this way: By the plaintiff 
| takingh fresh notes in 1920from Govinda- 
swami the surviving partner, he indicat- 
ed an intention to waive his rights against 
~ the original partners of the firm. The notes 
of 1914 were executed by both the partners 
and it is argued thata new contract was 
substituted in 1920, by which the right 
against. the original contractors was 
relinquished and the liability of the 
surviving partner alone accepted in its 
place. Assuming for a moment that a nova- 
tion under s. 62 can be made without every 
party to the original contract being a party 
tothe new contract, I fail to see how it 
can possibly be suggested that the plaintiff 
intended te abandon his claim against the 
estate of Ohengayya. Far from doing 
. this, he got Lingayya to join in the execu- 
‘tionef the notes of 1920, It iscommon 
ground that this man's signature was 
taken, because it was believed that he 
was the validly adopted son of Chengayya 
and represented the latter's estate. The 
argument based, therefore, on s. 62 must be 
rejected. k 


“The quéstion, therefore, resolves itself 
into this: The promissory notes of ‘1920 


having failed to answer their purpose, in so . 


$ 


(2) (1911) ? K. B. 330; 80 L, J. K. B. 1155; 105 L. T, 
217; 55 S. J. 519; 27 T. L.R. 430. i i ; 
3 §. 343; 39 A. 178; 32 M. L. J. 241; 15 
A. L. J. 223;1 P. L. W. 330; 5 L, W. 502; (1917) M. W. 
« N. 290; 25 0, L. J. 816; LL, 'T. 292; 21 0. W.N, 
765; 19 Bom, L, R, 444; 44 I, A. 60 (PO), - Sa 
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far as the estate of Ohéngayya is concerned, 


. can the plaintiff not fall back upon his 


original eause of action? There is nothing 
in my opinion which prevents the plaintif 
from exercising his right under the earlier 
notes. The liability of Chengayya's estate, 
as [have shown, hasnot become extinguish- 
ed. Why then, should the plaintiff be, 
deprived of his right to recover the money 
due from thatestate? This ease resembles 
Har Chandi Lal v. Sheraj Singh (3) to 
which I have already referred, which is 
8 direct authority on the point.. As the 
intention of the parties was entirely frus- 
trated by the. faet that the notes of 1920 
are held not binding on the heirs of 
Chengayya, it follows that the rights of 
the plaintiff under the original notes are 
subsisting. My decision on this point is 
against the defendants. 
- -The next. question is, is the claim on 
the notes of 1914 barred by limitation ? 
' The following dates are material. The 
promissory notes, as I have said, were 
aoe in 1914. The suit was filed in 

D 2 a 

The plaintiffs rely upon two endorse- 
ments of payment dated the 6th. ef. June, 
1917, and the 3ist March, 1920. Ohinna 
Kannammal signed the firat endorsement : 


-Govindaswami alone signed the second. 


Mr. RangaswamiAiyangar contends general- 
ly, that a Hindu widow is not com pétent 
to keep the debt of her husband alive, 
He relies upon Soni Ram v. Kanhaiya 
Lal (4). for this position, Their Lord- 
ships held on the facts of that case 
that a Hindu female's acknowledgment did 
not keep alive the mortgagor's right 
to redeem. It is contended that this de- 
cision establishes thata Hindu widow can 
inno circumstances make an acknowledg- 
ment’ 60 as to attract the provisions of 
8.19. It is unnecessary to decide whether 
this case can be: treated as an authority 
for the proposition’so broadly statéd. Pro- 
bably, the: case does not go so far and 
the words at the top, of page 235* “who 
could be deemed to have admitted for 
‘the benefit of mortgagee’s estate” lend 
some support to this view. As Mayne 
points out in his Hindu Law, -the pro- 
priety of the widow's act must be tested 


(4) 19 Ind. Oes. 291; 35 A. 227; 13M L, TT. 437; 17 


O. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 410; 17 > 


O. L. J, 488; 15 Bom. L, R. 489; 25 M. L. J. 191; 401 
“A. 74 (P. O), £ 
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by these principles by which her dealings 
with her husband's property are ordinarily 
-judged: Mayne, 9th Edition, Para. ' 633. 
It is unnecessary to pursue - 
further, Soni Ram v. Kanhaiya- Lal 
(4), is a case dealing with acknowledg- 
-ment under 5. 19 the present case 
deals with payment under s. 20.. Their 

“Lordships construed. the words “some 
< person through whom. he derives title or 
liability” occurring in 6. 19. There 
are no such words in s. 20 and 
this makes all the difference. I do not, 


therefore, regard the Privy Council case 


as an authority for the proposition that 
a widow cannot keep a'debt of her hus- 
band alive by making payments under 
s. 20. If the widow acts prudently, .why 
should her act ‘not be binding on the 
reversioner ? Is it more advantageous that 
_she sheuld drive” the creditor to a suit 
“and waste the estate by incurring costs 
or allowing her husband’s property to be 
attached and sold? 
There is yet another argument open 
to the plaintiff. The learned Judge who 


heard. the case gave a finding, when he’ 


‘passed the preliminary decree, that the 
partnership business continued by Chin- 
nakennammal 
was beneficial to the estate and that the 
reversionera are not entitled to repudiate 
liability. If the continuing of the busi- 
ness is a proper act, how‘can one hold 
that it is improper on her “part to make 
a payment in the ordinary course, which 
may have the effect of keeping a debt 
alive? The learned Vakil for the defend- 
ants tried to proveby oral evidenee that 


it would have been more pradent for’ 


the widow to have paid the debb in full 


‘than ‘to have made a part payment, This 


attempt hopelessly failed. Granting that 
the continuing of the business is a benefi- 
cial act, I fail to see why it should be 
held, that it is the duty of the widow 
to diminish her resources by withdrawing 


‘monies from a profitable venture and pay- 


ing a creditor who is willing to wait. 
Then remains the question, Does the 
endorsement of Govindaswami stand on 


a footing different from her own endorse- - 


ment? Í thinknot, These two were part- 
ners on the date thesecond endorsement 
was made.: It has been held that an ac- 
.knowledgment or a payment by a partner 
without special authority is binding upon 
“she other partner, Pandire Veeranna.. v. 
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Grandhi Veerabhadraswami (5). “Under. 8... 
-2], a partner ipso facto has no authority -` 
-to acknowledge or to make a part pay- 

ment; but if.he has general authority to 
contract debts or make payments, be has 


implied authority to keep the debt aliye ` 


and itis unnecessary to make out special 
authority. This is the effect of the case - 
to which I havereferred. I, therefore, hold “` 
that the plaintiff's’ claim based on the 
notes of 1914 is not barred by limita- 
tion, l ; n 
There remains only one further point. . 
Was a valid equitable mortgage created 
in favour of the plaintiff? The memoranda 
to which I have referred contain the 
following clauses : Ss . 
. “With- referenċe' to the promissory note . 
er wee this day executed... ceeceeees 
ewe hereby deposit with you the 
title-deeds............... with intend to create. 
and hereby create an equitable mort- 
gage.” : : AES i 
< These memoranda require registration and | 
are inadmissible in evidence and the 
transaction is not, valid as a mortgage. 
[See my recent judgments in Ramakrishna 
Doss Chandrathna Doss v. Kesavalu Chetty 
(6) and in. Alwar, Chetty v. Jagannatha 
Aiyar (7).] J 7 : 
In the result, I pass a decree against- 


' dafendants Nos.-4 and Sagainstthe assets of 


Chengayyain theirhands for Rs. 11,682-5-0 


“with interest thereon at 6 percent. per - 


‘annum. So far as defendants Nos, 1 and 
2 are concerned, the correctness of the 
Oommissioner’s. finding is not attacked 
and I pass a decree against’ them for 
Rs. 69,121-5-0 with interest at 6 per cent. 
from this date. 


‘There is no other matter, I am told which 

I need consider: on the Commissioner's re- 

pert. os 

- Now I must deal with the costs of the 
‘suit. As between the plaintiff and defendants 
Nos, 4 and 5, I make no order as to costs. 

Though the plaintiff has failed to a large 

extent, the contest before. me mainly has 

been in regard to the amount for which I 

. have passed a decree. On’ the whole, I- 
tiai the best order is the one I have 

made. | j 


> (5) 45 Ind. Gas. 18; 41 M. 427; 34 Mi I, J. 373; 23 M. 
L. É. 261; (1918) M. W. N. 285; 7 L. W. 553 (P. BJ). 

<- (6) 109 Ind. Cas. 34; 53 M. L. J. 179; 26 L, W, 28; 39 
`M. L. T. 69; A, I. R. 1927 Mad. 1145. ' 


7) 108 Ind. Cas, 291; 54 MiL. J. 109; 27L, W. 
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The plaintif shall get his costs of the suit 
as well as the reference, fròm defendants 
Nos. Land 2. Mr. Pattabhirama Aiyangar, 
the guardian of defendants Nos. 4 and 5 
may pay himself out of the estate in his 
hands Rs. 1,200 which Ifix as his costs of 
the suit and reference. He may pay Mr. 
. Ramanujachari, the original guardian ad- 
litem, Rs. 150. This is in addition to Rs. 100 
already paid to him. z . 

Lam asken to fix the costs of the Commis- 
sioner, Mr. Seshagiri Rao, at Rs. 800 and I 
accordingly do so. A half of this sum 
shall be paid by the plaintiff and a half 
by defendants Nos. 4 and 5: On the 
latter's behalf Mr. Pattabhirama Aiyangar 
may make the payment from and outofthe 
estate. i 


Y. N. V.. Suit decreed., 


_ . LAHORE HIGH COURT. . 
CivIL Revision Pzrition No, 266 or 1928. 
: October 3, 1928, 
` Present:—Mr. Justice Jai Lal. 
FAZAL DIN—DEFENDANT—PETITIONER 
; versus ; ae 4 
BRIJ LAL-—PLAINTIFE—RESPONDENT, 


Punjab Tenancy Act (XVI of 1887), s. 77—Land- 
lordand tenant—Suit for arrears of rent— Land- 


‘lord selling land before institution of suit— Jurisdic- . 


tion of Civil Courts. ~ 
. Under s. 77 of the Punjab Tenancy Act, a suit for 
arrears of rent of landis barred from the cognizance 
_ of Civil Courts, even if before the institution. of the 
suit, the landlord has sold the land to a third party. 
Petition for revision of-a decree of the 
Judge,Small-Cause Court, Lahore, dated 
the 21st February, 1928. 
Mr. Zahur-ud-Din, for the Petitioner. 
`. Mr. Din Dayal Kapur, for the: Respond- 
"ent. f S 
ORDER.—This is a petition under s. 25 
_ of the Provincial Small Cause Court Act 
-to revise the decree, dated the 2lst of 
February 1928, passed by the Judge, Small 
Cause Court, Lahore. 


The plaintiff, whois the respondent before. 


me, instituted a suit against thé petitioner 
for the recovery of Rs. 275 on the following 
allegations:—That on the 12th April 1921, 
-- he; the defendant, took on lease from him 
35 kanals 4 marlas of agricultural land for 
cultivation on payment of Rs. 70 a year; 


thatit was also stipulated in the document ` 
evidencing the lease that 6 kanals out of the 
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land-leased to . the defendant weuld be 
utilized by the latter for the purpose of 
‘growing a fruit and vegetable garden 
thereon according to the wishes ef the 
plaintiff; that the defendant failed to fulfil 
this last. mentioned condition causing a 
loss of Rs. 100 to the plaintiff, A decree 
was, therefore, claimed for Rs. 175 arrears 
of rent and Rs, 100 damages for breach of 
the agreement specified above. It was 
alleged in the plaint that the plaintiff had 
aold the land and therefore, had ceased to 
be thelandlord of the defendant and on 
that ground it was claimed ‘that the suit was 
cognizable by the Civil Oourts, 

On a plea being’ raised by the defendant 
to the’ jurisdiction of the, Oivil Court to 
take cognizance. of the casethe learned 
Judge, Small Cause Oourt, held that he 
had jurisdiction as owing . to the sale by 
the plaintiff of the land to another. person. 
the relationship of landlord and tenant 
did not exist at the date ofthe suit, . 
< Section 77 of the Punjab -Tenancy Act’ 
bars the jurisdiction of the Civil Courts 
to entertain suits between landlords’ and 
tenants for the recovery of rent ‘and for 
recovery of any amount payable under the 
conditions on which the tenancy was creat- 
ed. Iam unable to agree with the learned 
Judge below that the mere fact that on 
that of the institution of the suit the plaint- 
iff had parted with his interest in the land 
to another - person affected the present 


- case. It was essentially a ‘suit to recover 


Rs. 175 rent payable by the defendant on 
account of occupation by him of land 
given to him bythe plaintiff and, was, 
therefore, a suit between a landlord anda 
tenant. a if: 

"With regardto the claim forRs.100though 
the learned Judge has not given any clear 
finding, Ihold that the suit was between 


. à landlord anda tenant and arese out of 
“the conditions on which the 


tenancy ‘was 
held by the defendants, - a 
Another point arises in this case and 
that is whether the suit was cognizable by 
There can be no. 
manner of doubt thatsofarasthe claim 
for Rs. 175-was concerned the Small Cause 


Court had no jurisdiction. It is not neces- 


sary for me to give any finding with regard 
to the claim forrecovery of Rs, 100 in view 
of the fact that in my opinion the suit was 
not cognizable by the Civil Courts; 

I accept the’ petition, set aside the decree 
ofthe Judge, - Small Oause Court, and 
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remit the {ease to him with direction to 
Tetum the plaint to the plaintiff; for pre- 


sentation to the proper Court. The peti- 


tioner will get his costs against the 


plaintiff throughout. - i f 
RL < Petition aceepted. 
GALCUTTA HIGH COURT. 


‘OniernaL Givin Suir No. 80 or 1928, 
a May 16, 1928. 

- Present:—Mr. Justice Page. 

AURABINDA NATH TAGORE 
AND ANOTHER— PLAINTIFFS 

; _ VETSUS ` f ` 
MANARAMA DEBI—Dzrenpant. 
Hindu Law—Widow—Adverse possession against 


widow, whether adverse to reversioners—Limitation 


Acis of 1859, 1871, 1877 and 1908, effect of.. - 
Adverse .possession which bars 2 Hindu. widow 
will also bar the reversionary heirs; [p. 498, col: 


2. ae 
l urichordas Vandravandas v. Parvatibat (1), and 


other cases referred to. < | f 
- This rule of law has not been abrogated or varied 


by any legislative enactment. fp. 500, col. 2.] ; 
Mr. A. N. Chaudhuri (with him Mr. 
B. K. Ghose), for the Plaintiffs. = 
' §aMr, N,N. Sircar with him the Advozate- 
“ General, (Sir Brojendra Lall Mitter) and 
“Mr. SM. Bose (Sr.), for the Defendant. , 
“ JUDGMENT.—The controversy in this 
‘case relates to a dispute- among certain 
members of the Tagore family over the 
ight to administer the trusts of the Will 
of one Kiranmali Mukerjee. ~ a 
The suit arises in this way. Banamali 
. Mukerjee founded and dedicated to two 
deities a temple in Monoharpukur Road, 
`. Ballygunge. He died in 1892, leaving him- 
surviving .Kiranmali -Mukerjee and a 
daughter Mahapreva Debi. The daughter 
had two sens Aurabinda and Rabindra, and 
they are the plaintiffs. Othe 9th Novem- 
ber, 1903, Kiran died, having made a Will 
‘of which he appointed one Pundarikakshya 
‘the executor and trustee. In his Will 
' Kiran stated that he died possessed of no 
moveable or immoveable properties, and 
that he had made provision for his wife 
` Mayabini Debi; and he directed the exe- 
cuter and trustee to-pay his debts, and 
to celebrate the pujah of. the two 
deities at the temple in Ballygunge in 
the same manner that he had done in 
his- lifetime. -He further directed inter 
“alia that a sum of Rs. 10,000} the subject- 
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matter of a life policy, should be collected, 
and that out of the proceeds certain legacies 
should be paid, and the balance of Rs. 8,000 
invested in 32 per cent. Government 
securities. Out of the-income decruing 
from the Rs.8,000 twelve. Brakmins were to 
be fed on the occasion of the anniversary 


of the sradh of his father and- mother, and - 


the expenses of the pujahs wereto be 
defrayed; and he directed thatthe balance 


` (if any) ofthe income was to Wa jaba on 
the construction and repairs of the temple. 


’ Whether Pundari on Kiran’s death 
became the sebait of the deities, with such 
consequencesas would follow therefrom, L 
do not propose to decide in this case; not 
because such matters are not relevant, but 
because in thé plaint it is specifically 
requested that matters connected with the 
sebaiti should beexcluded from the scope 
ofthe suit, and, in my opinion, having 
regard to the nature of the claim, lam 
_in a position otherwise to dispose of it. 
Now, Pundari was nota beneficiary under 
Kiran’s Will, but’ was a bare trustee of the 


‘funds which were charged for debutter. 


purposes. Fromthe death of Kiran until 
the death of Pundari on the. 28rd October, 
~1910, Pundari faithfully and duly carried 


out the trusts of Kirang Will; After . 


Pundari’s death, however, its was ascertain- 
-d that under his Will he had left all his 
-property to his wife, who was ‘the: younger 
Bister of the -wife of -Banamali, and 8 
daughter of thelate Maharaja Tagore. He 
appointed his wife the executrix of the 


“Will, and further provided that 


“the aforesaid -executrix of mine, her heirs 
or he whom she may appoint, shall continue 


to spend in connection with the sheba of the , 


god and goddess at Ballygunge, in ‘the 


.same manner which I have been spending, , 


the income derived from thé Government 
promissory notes to the value of Rs. 8,000 
‘which are with you, and which~- belonged 
tothe estate of Kiran.” 
- By his Will, therefore, Pundari. purport- 
“ed te appoint the defendant, his wife, the 
trustee ofthe property that bad passed to 
him as trustee under the Willof Kiran. 
That, in my opinion, he was not entitled 
by law to do, and it is the common - case of 
both parties that after the death of Pun- 
dari, the defendant did not become entitled 
to act asthe trustee ofthe Will.of Kiran, 
or to- have the possession or management of 
Who, then,was entitled 


4 


-to act- as the trustee?. Ib is thecommon. - 
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case of both WE and for - the. purposes 
ofthis suit I will assume, „without decid-: 
ing,-that the_persons entitled to. the pos-. 
session and management of. the trust pros 
perty under Kiran’s Will were Kiran's. 
heirs. Again, it, is common ground that, 
the heir of Kiran was his widow _Mayabini, 
and that the reversionary heirs were the. 
plaintiffs. Assuming, therefore, that 
Mayabini.was entitled. to possession of the 
trust property, and to carry out: the trusts 
created under the Will of Kiran, it is con- 


‘ceded that she never took possession of the. 
‘trust property, or exercised her. rights as 


trustee. under Kiran's Will. From the 


death-of Pundariin 1910 until the present 


- time. hold that the defendant has been in 


exclusive possession of the trust property, 
and.that the trusts of Kiran’s Will through- 


out this . period have been’ faithfully 


carried out. by the defendant openly, and 
as.of right, and without - -asking or obtain- 
ing Mayabini’s permission in that behalf. 
The defendant was examined on. commis- 
sion. I refer to certain . questions, and the 
answers.that she made:—. 

--Q.-35. How did your. husband entrust 
you with the charge of the idol? By his 
Will, and L have carried on the. sheba in the 


, Same manner in which my husband had 


“0,86. Did Mayabini 
husband had entrusted. you by. his Will 


gx 


“been, doing.. 
know. ‘that your 


with the sheba? Yes... 
Q..37. Generally, were the facts ‘that 


Kiran, and your husband by their Wills - 


made provision for ` ‘the sheba well-known 
inthe family, or were they kept secret? 
Nothing was. kept secret, . Everybody knew 
about it. 


Did- Mayabini ever “make any claim 


‘against either you.or your husband in res- 
pect.of. the sheba? Never. 


Q. Did your . husband: or you ever take 


-Mayabini’ 8 permission or consent in the 
matter of the Thakur and the sheba? Never. 


As thefts had occurred at the temple the 


` defendant was asked: 


Q. 138. Did you “send. information to 
Mayabini of these thefts? Where was she 
at the time? Well, one thing. I remember 
is that she was ‘alive, but why should I 


inform her when the Thakur was mine? 


I hold upon the evidence -that -from- the 


-death-of Pundari in 1910 until the „present 


time the defendant openly, and as of right, 


‘to the knowledge and without obtaining 
‘he permission of Mayabini, or the. plaint- 


$ 
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ay’. 
iffs or anybody else, in fact, has been in pos-, 


‘session ofthe trust property, and duly has 


carried out the trusts of Kiran’s Will in 
respect of this debutter estate. I hold 
further that in the circumstances her acts. 
and possession were adverse to the rights 
of Mayabini, and, if and in so far as Maya- 
bini as the heir of Kiran was entitled to 
the possession and management of the 
trust property, it is conceded by the plaint- 
iffs, and I hold, that her rights and title 
were barred by ‘limitation. 


But that does not dispose of the pilalah; 
iffs’ claim, for learned - Counsel contended 


. that the plaintiffs as reversioners could not 


be prejudiced by any act or omission on the 
part of Mayabini, and, although Mayabini - 
through her riegligence or otherwise had 

lost her rights as the- heir of Kiran by 

-adverse possession, the rights of the plaint- 
iffs as Kiran’s yeversioners were thereby.. 
not affected, for they claimed through 
Kiran, and ‘not through Mayabini his 
widow. In support of his contention Mr. 

‘A. N. Chaudhuri cited Runchordas Vandra- 
vandas v. Parvatibat (1). Iconfess that 
if the’ matter were res integra, or- if the 
meaning and -effect of the décision in 
Runchordas's case (1)had not been explained 
-by the Judicial Oommittee-in Vaithialinga 


-Mudaliar v. Srirangath Anni- (2) L should 


have thought: that the view which the 
.plaintifis urged upon the Court was correct, 
as being in consonance with the concep-. 
-tion’- of the” widow's estate in Hindu 
t And “ the reason is this, ‘that 
“a Hindu. reversioner has no right. or 
‘interest in présentt in the- property which 


-the female- owner holds- for her life, 
~ Until it vests in him on her death, 
-he survive her,-he has nothing to assign or 


should 


:to relinquish, or even. to ‘transmit to: his 
heirs. His right becomes conerete only on 


‘her demise; until then it isa mêre speg 


successionis, (per Mr. Ameer Ali in Amrit 
Narayan Singh v. Gayan Singh (3). - 
No doubt, if by. reason of the widow's 


on. it A. nol 26 LA. 7131 Bori. L, R. 607; 3 
7 Sar. - P.O. J. 543; 12 Ind, "Dee. (N. B.) 
665 (P. . 


0.). 
(2) 92 Ind. Cas, 85; 48 M. 883; A. I. R: 19252, O. 
249; L. R. 6 A. (P. O.) 169; 49 M. L. J. 769; 42 0. L. J. 
563; 300. W. N. 313; 38 Bom. L. R. 173; (1926) M, W. 


- N. 11; 581. A. 332 (P. O), 


(3) 44 Ind. Oas. 408; 45 0.590 at p. 603: 23 M. L 
T. 142; 22 0. W., N. 409; 270. L J. 296; 34 M. L. J. 
J. 265; (1918) M. W. 
N. 308; 7 L, W, 581; 20 Bori, La R, AG; 45. TA ag 
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acts or omissions there is danger that the 
corpus of theestate may be wasted appro- 
priate steps can be taken by the reversion- 
er to prevent the wastage taking place, but 
I doubt whether it is in accordance with 
the principles of the Hindu Law of inheri- 
tance that the reversionary heirs, who 
during the subsistence of the widow's estate 
haveno present right or interest in the 
property, and who do not in any sense 
trace their title through the widow, should 
lose their rights as reversioners merely 
because the widow has suffered her title 
and interest in the estate to be destroyed 
by adverse possession. I have ventured to 
indicate my opinion on this subject because 
in. Vaithialinga’s case (2) the Judicial 
Committee did not think it necessary for 
the purposes of that case to “make any 
formal pronouncement upon this point” 
(ibid page 893*), although in the present 
state of the authorities F am clearly of 
opinion that the contention of the plaintiffs 
cannot prevail, and that the plaintifis' claim 
‘as the reversioners of Kiran is barred by 
limitation. : . 

The law stands in this way. In 1853, 
béfore thé enactment of the Limitation 
Aet (XIV of 1859), Peel, O, J, observed that 
“it has been invariably considered for 
many-yeurs that the widow fully represent- 
ed the estate, and it is also settled law that 


. adverse possession which bars her bars the 


‘heir after her, which would not be the case 
if she were a mere tenant for life, as known 
tə the English Law" Goluckmans Debi y, 


` Digamber De (4). 


Again, in 1863 in Katama Natehier y, 
Raja. of . Shicagunga (5) the J udicial 
Committee laid down that- “the - whole 
estate would for the time be vested in 
her, absolutely for some purposes, though, 
in some respects, for a qualified in. 
terest; and until her death it could not 
‘be ascertained who would be entitled to 
succeed. “The same principle which has 
prevaiid in the Courts of this country as to 
tenants-in- tail representing the inheritance, 
would seem to apply to: the case of Hindu 
\widow; and itis obvious. that there would 
be the greatest possible, inconvenience in 
holding that the succeeding heira were not 
-bound by a decree fairly -and properly 
obtained against the widow” 5 

(4) (1852) Macpherson on Mortgages, 2nd Ed. 20. 
_ (5) 9M. I A.539 at p. 604; 2? W, R. P O. 31;1 
Buth, P. O. J. 520; 2 Sar. P, O, J, 25; 19 H, R. 843, 
7 et TT cee 
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‘when his Lordship 
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Now, itis settled beyond doubt or con- 
troversy that a deeree fairly obtained. 
against a. Hindu widow in respect of a 
transaction in which she represents the 
estate is binding upon the reversioners; 
Shivagung's case (5) Jugul Kishore v. J otind- 
ra Mohun Tagore (6), Hari Nath Chatterji v 
Mothurmohun Goswami (7), Vaithialinga's 
case (2). and on principle I can find no 
ground upon which to differentiate between 
the loss of the reversioner’s rights by 
adverse possession against a widow, and 
the loss of such rights by an adverse decree 
againsther. In Nobin Chunder Chucker= 
butty v. Issur Chunder Chuckerbutty (8) . 
Peacock, O, J . observed that “lt is 
said that thé reversionary heirs could 
not sue for possession during the life- 
time of the widow, and that, therefore, 
they ought not to be barred by any adverse 
holding against the widow ata time when 
they could not sue, But when we look at 
the widow asa representative, and see that 
the reversionary heirs are bound by decrees 
relating to her husband's estate-which are 
obtained against her without’ fraud or 
collusion, we are ef opinion that they are 


„also bound by limitation, by which she, 


without fraud or collusion, is barred,” ; 
I respectfully agree with the view ex- 
pressed by Jaekson, J.,in the same case 
observed that “It. 
has been distinctly held by the Privy 
Oouncil in the Shivagunya’s case (ə) that a : 
decision fairly arrived at without fraud or 
Collusion in the presence of a Hindu widow 
in possession of the estate will bind rever- 


slonary heirs, That being so decided, it 


“appears to- me impossible to escape the 


conclusion that an adverse possession 
which barred the widow will also bar 
the heirs’, (page Sl; see also per 
Machperson, J.,in Hari Nath Chatterji v. 


Mothurmohun Geswami {7).] 


Now, it must be taken as settled that 
the law thus stated isthe eommon law of 
the Hindu community, and when applied 
to the facts of the present -caseit is fatal 
to the plaintiffs’ claim, 

But has not the law been altered by 


‘legislation since these judgments were 


delivered? That isa question which has 
(6) -10 O. 985; 111. A, 66; 8 Ind. Jur. 455; 4 Sar, P, 
0. J. 553; 5 Ind. Dec. (N.B) 657 (P. CO), 
(7) 21 O. 8; 20 I. A. 183; 17 Ind. Jur. 481; 6 Sar, P, 
C. J. 334; 10 Ind. Dec. (x. s.) 638 (P. CO), 
a 9 W, R. 505 at p. 509; BL. R. Sup. Vol, 
ë. 


. [5 
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oscasioned much ‘discussion, and given 
rise toa serious difference of opinion among 


the Courts in India. ` i 
. Under the Limitation Act (XIV of 1859, 
ss. 12 and 16) the limitation for suits to 
recover immoveable and moveable property 
was 12 and 6 years respectively “from the 
time the cause of action arose’. But 
under the Limitation Act (IX of 1871, Second 
Schedule, Art. 142) a suit by a Hindu 
reversioner “entitled to the possession of 
immoveable property on the death of Hindu 
widow”, must be brought within 12 years 
of the time “when the widow dies”, and 
under the Limitation Act (XV of 1877,Second 
Schedule, Art. 141) a “like suit by a Hindu 
or Muhammadan entitled to the possession 
of immoveable property on the death ofa 
Hindu or Muhammadan female” must. be 
brought within 12 years of the time “ when 
the female dies”. Article 141 of the Sécond 


Schedule to the present Limitation Act (IX ` 


of 1908) isin the same terms. With res- 
pect to moveable property, however, there 
has been no change in substance, for in the 
latter Acts the period of limitation is 6 
yeara from the time “when the right to sue 
a | Art. 118 (1871), Art, 120 (1877 and 
Now, in Srinath Kur v. Prosunno Kumar 
Ghose (9)a Full Bench of the Oaleutta High 
Court held that the Limitation Acts of 1871 
and 1877 hadeffected a changeinthe law, and 
“that the rule which was laid down under 
the Limitation Act of 1859 is no longer 
the law under the Actsof 1871 and 1877, 
A reversioner who succeeds to immoveable 
property has now twelve years to bring his 
suit from the time when his estate falls into 
copra ", (per Garth, O. J., at page 
4 9 5 = x 
“The same view was taken by the 
Allahabad High Oourt in Ramkali v. Kedar 
Nath -(10), and “by. the Bombay High 
Court in Vundravandas v. Cursondas (11) 
in which case Farran, O. J., observed 
“Thatit (i. e., the Legislature) has designed- 
ly altered the law which -formerly pre- 


vailed upon this subject as laid down. 


in Nobin Chunder Chuckerbutty v. Issur 
Chunder Chuckerbutty (8) and approved by 


(0) 9 O. 934 at p. 987; 18 O.L R. 372; 4 hid. Des. 
N. S a g $ $ i 

(10)-14 A. 156; A. W. N. (1892) 22; 7 Ind. Deo. (N. 8.) 

(I1)-21 B, 646 at p. 669; 11 Ind, Deo. (N. s.) 435, ` 
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tke Privy Council in- Aumirtolall. Bose v. 
` Rajoneekant Mitter (12) is obvious.” | ` 
“In 1899 Vundravanda's ease (11) was 
-heard- on appeal by the Privy Oouncil, 
“under the name of Runchordas Vandravan- 
das v. Parvatibai (1) and the decision of 
Farran, O. J., and Tyabji J.,in substance, 
was afñrmed,` their Lordships, however, 
further’ holding that even in respect of 
moveables to which Art. 141 did not apply 
the reversioner’s ‘right to this property, 
if ‘any, accrued at the death of” the 
~ widow. A a : 


I shall not presume, indeed, it would be. 
_of no avail, to express my own opinion as 
-to what was decided in Runchorda's case (1), 
-for in Vaithtialinga Mudaliar v. Srirangath 
Anni (2) the Judicial Committee explained 
what was the meaning and effect ofthat deci- 
sion, and the interpretation whichtheir Lord- 
ships put upon the ‘decision is binding 
“upon all the Courts in India. The 
Judicial Committee, as I apprehend their 
judgment, were of opinion that Sir Richard 
Couch, who had delivered thejudgment of the ` 
“Board bothin Runchorda’scase(1) andin Hart 
Nath, Chatterji v. Mothurmohun Goswami 
(T) did not intend in Runchordas* 
“case (1) in any way to discredit the 
rule laid down in Shivagunga’s case (5) which 
had expressly been. approved and applied in 
- Hari Nath ` Chatterji vi - Mothurmohun 
> Goswami- (7); and that in Runchor- 
das Vendravandas v, Parvatibai (1), 
in . the circumstances- obtaining. in that 
case, there was no ‘room ~ for - the 
application of the rule in Shivagunga’s case 
- (5). What, then, was decided in Hari Nath 
` Chatterji y. Methurmohun Goswami (7)? 
.In that: csse the question that fell for 
determination was whether the rule in 
Shivagung’s ease (5) namely, that an adverse 
- decree against a Hindu’ widow would bind 
the reversioners, was applicable tothe case 
where a daughter (by name Sampurna) 
“had “succeeded to the widow's estate. 
Sir Richard Oduch delivered the judgment 
of the Board, and in reference to a conten 
tion that the «plaintiff as reversioner had 
by the terms of Art. 141 a period of 
“19 years from her (i. e„ Sampurna’s) 
death to bring his suit, observed that 
“their Lordships: see no ground for this 
contention, Thewords ‘entitled to the 
‘possession of immoveable property’ refer 


(12) 9-1. A.113-at p. 121; 23 W. R. 214/15 B. LR, 
10; 3 Bar, P, O.T, 430; 3 Suth, P, O, J,.94 (P, ON, 


“to the then existing | 
plaintiff being bound by the decree against 
Sampurna, would not be entitled to bring 
_a suit for- possession. The intention of the 
“law of. limitation is not to give aright 
-where there is not one, but to interpose a 
bar after a certain period to a.suit to 
enforee an existing right. The -purpose 
- -of the Second Schedule in each of the Acts 
-is only to prescribe the period . of. limita- 
tion for the suit. ` That. appears from the 
_+, 4th section of each Act. The prescribed 
=` periods are to be applied to suits founded 
- >“ on the existing law, and Art, 141 cannot be 
< construed as altering the law respecting the 
‘effect ef a decree". © =o  .- 7 |. 
: +: In Saroda Soondury Dossee v. Doyamoyee 
_Dossee (13). Jackson and Tottenham, JJ., 


nk ee NG, 4 
law. Under that law the 


“had taken the same view, holding. that 


“the pérson entitled to the possession of 


immoveable property on the death of. a 


"Hindu widow means a person who succeeds 
to a certain right which is in being on the 
death of the Hindu widow, and -that if the 

` title which would have enabled that widow, 

‘to hold the estate as a widow had become 

` parred- before her death, the reversioner, 
who would be the next-taker, is not to be 

_, entitled to possession of the property on the 

“death ofthe widow ™ - > DE 

- Now, in Vaithialinga’s case (2), although 

“it became unnecessary for the Judicial 
‘Committee.“‘tomake any formal pronounce- 

‘ment upon " the ‘question whether adverse 

_ possession obtained against:a.Hindu . widow 

_ binds the. reversioners, inasmuch as in that 

"tase it was held that the reversioner’s claim 

“was barred-under.Art. 129 of the Second 

-. Schedule of Act IX of 1871 ; nevertheless, as 
_ the issue had been raised and canvassed 
both in the Indian Courts and in the Privy 
Council . their Lordships” proceeded ‘to 
examine the case law as to the effect upon the 

- Tights of the reversioners ofa title gained 

. by adverse possession against a Hindu 

. widow. - It may be that. the observations 

- . ofthe Board upon that matter were obiter, but 
merely upon that ground I should not be 
` entitled to disregard them, and the less so 

“as their Lordships indicated clearly how, 

' in their opinion, the law upon the subject 
stands, After analysing the material cases, 
`` and expressing approval of the law as laid 
- down in the earlier authorities, Sir John 
. Edge observed that “the result of the 


eeses to which their Lordships have. 


- (13) 50, 988; 2 Trid, Deo, (47; a) 1208, ` 


kandhih 
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‘referred shows, in their opinion, -that 
the Board has invariably applied -the 
rules! of the Sihvagunga's, case (5). as. 
“sound Hindu: Law where that rule was,- 
applicable”. a 23 4 

In these circumstances, therefore, I hold 
that the Common Law of the Hindu. eom- 
munity, .which is to- be- collected from 

Goluckmani Debi v. Digamber De (4), 
Shivagunga’s case (5) and Nobin Chunder 
‘Chuckerbutty v. Issur Chunder Chucker- 
butty (8), is still the law of the land,and has 
been neither abrogated nor varied by any 
legislative enactment. i 

Now, the trust property ~ in . suit - is 
moveable property to which Art. 141 is not 
applicable, but whether the appropriate 

Article of the Limitation- Act is Art. 49, or 
‘Art, 120, in either case, and notwithstanding. 
Runchordas Vandravandas v. Parvatibat 
(1), I hold that the-plaintifis’ claim to recover 
“possession of such property from the defend- 
ant fails, as it-is barred by limitation. ~~ 

That disposes -of all. the questions raised 
in this case with respect to the trust 
‘property, for it is to be- observed that the 
plaintiffs have not Brought the suit as the 
trustees, but as the heirs, of-Kiran. Mr, © 
Chaudhuri in his reply expressly. stated 
that the -plaintiffs -did not’ sue in @ 
representative capacity as trustees, and it 
-is obvious; having regard tothe frame of. 
the suit and the form of the pleadings, that 
8.10 of the Limitation Act, does not apply. 

The defendant did not purport to hold the 
property in-a manner adverse to the trust,- 
and the plaintiffs did not purport to 
bring this suit either as beneficiaries under 
the trust, or on behalf of the trust, but 
“for their own personal right to manage or 
_in some way to control the management of 
“the endowment., The consequence is that 
the case does not fall within s. 10 of the 
Limitation Act” Balwant Raov. Puran 
Mal (14): c~: Gara te Aaa te 

“ In. substance and in fact the plaintiffs are 
“suing in their personal. capacity as the 
“heirs of Kiran to recover possession of such 
- part of the estate of Kiran as came into the 
defendant's , possession as- the executrix of 
-Pundari.-.But‘I hold-upen -the facts that 
the plaintiffs have not proved: that the. 
_defendant.as the: executrix of Pundari or 
“otherwise obtained possession : of any 
“property that belonged-to Kiran other 
than the trust property. .The defendant 
(14) 101. A. 90 atp. 96; 6 A. 1; 13 O. L. RB, 39; 4 

Q. J. 438; 3 Ind, Dea, (w. 6.).852 (P, O), -> 


Sar, P. 


- find, therefore, 


wa 
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has been examined and oross-examined, 
and her evidence supports the conclusion 


at which I havearrived. . The statement in: 
Kiran’s Will that he had no moveable or 


immoveable property: further strengthens 


that view, and, in my opinion, an examina- . 


tion of ‘the affidavit. of assets- filed in; 
connection with Kiran’s Will places the 
matter beyond doubt or eontroversy. I 


the plaintiffs have. failed to’ prove that 
the defendant has been in possession, or 
is in possession of ‘any part of Kiran's 
estate exclusive of the debutter property. 
The plaintiffs’ claim contains other forms 


of relief, but these are aneillary to the 


main claim for possession. 

‘For these reasons the suit must be 
dismissed with costs on scale No. 2; 'in- 
eluding the costs of the commission. - 

ALN. A. - _ Suit dismissed, 
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. Versus ET 
0.8. RAMASWAMY IY ER— PLAINTIFF 
: -~ RESPONDENT. i : 
Transfer of Property: Act (IV of 1882), s. 6? (d\— 


of mortgaged property by ¢o-mortgagee-—Remission of 
ortion of mortgage-debt by purchaser, whether .bind- 
ang on co-mortgagee—Suit by other co-mortgagee for 
share of mortgage-debt, maintainability of—~Entire 
mortgaged property, whether liable. so 
Where one of-two co-mortgagees purchases the 
mortgaged property in discharge of the mortgage 
remitting a considerable sum of money due under 
the mortgage to which the other mortgagee is not a 
consenting party, the entire mortgage-debt is not 
discharged. The other mortgagee will be entitled to 
sue on the mortgage to the extent of. his share in 


. the mortgage-debt and the whole of the mortgage 


sécurity and not merely a half share init will be 


- liable for the payment of thè plaintiff's share. [p. 503, 


A 


col. 2.) . g 
* Per Phillips, J.—Although when a mortgage is. 


‘completely discharged by payment to’ one:mortgagee, 


it must also. be deemed tobe a discharge against 
the co-mortgagea, a remission granted by one: of the 
co-mortgagees in respect of a considerable sum .of 


` ARUNAOHALAM OHBTTY V; RAMASWAMY IYER, - 
“mortgagees is essential. |p. 502, col. 1.] 


‘pense with, or, remit wholly, or in part, the p 


upon the . evidence ‘that: 


, There 


sot. 


money due under the mortgage ds really the subd 
stitution of ‘3 new agreement for the old contract 
between the parties-and in order to render that 
effective the, consent of all the prior contracting 


Barber Maran v. Ramana Goundan (1), distingu- 


ished. < 

Jauhari Singh v. Ganga Sahai (4), followed. _ h 

Per Devadoss, J.—One joint promises cannot dise 

er~ 

formance ofa promise; much less can he enter inta 
a new contract with the promisor to take the place 
of the old contract, soas to bind the other joint 
promisees: |p. 504, col. 2.] or 

The Contract Act has made considerable 
departure frem the English Law as regards the 
relations inter se of co-obligees or co-promisees. And 
it is not right to apply English Common Law whole- 
sale without reference to the Indian Statute Law om 
the point. -[p. 505, col. 2.] i 
cannot be'a partial redemption of 
mortgaged property without the concurrence of all 
the parties concerned. [p. 508, col. 2.] 

Appeal against. a decree of the Court 


of the Subordinate - Jùdge, Coimbatore, 
dated the 7th August, 1923, in 0. 8. No. 186 


., of 1922. ` > : 


Messrs. T. V. Venkatarama Iyer and T. V. 
Ramanatha Iyer, for the Appellants. 

Messrs. T. M. Krishnasawmy Iyer and 5. 
S. Ramachandra Iyer, for the Respondent, 


. JUDGMENT. . 
Phillips, J.—Defendants Nos. 1 and 
2 executed a mortgage in favour ef the 
plaintiff and Vena Odayan, father of 


‘defendants Nos. 3 to 5. In 1921 under 


Ex, I, defendants Nos. 1 and 2sold the 
mortgage property with the exception of 
22 acres and a house to the 3rd defendant 
for Rs. 10,000.” The consideration was 
made up of two sums, one of Rs. 9,460 
in discharge of this: mortgage anda cask 
paymentiof Rs. 540. It was recited that the 
father of defendants Nos. 3 to 5 was to take 
Rs. 4,730‘for his share of the mortgage- 
money and was to pay a similar amount 
to the plaintiff. Defendants Nos. 1 to 5. 
have filed a joint appeal ‘although their 
cases are not identical. 

On behalf of defendants Nos. Lto 2 it is 
contended that by executing Ex. I they 
fully discharged the plaint mortgage, it 
being alleged that the plaintiff was con- 
senting party to Ex. I. . The Subordinate 
Judge has found that the plaintiff was nota 
party to this agreement and that it was 
arrived at behind his back. The mortgage 
amount was calculated by allowing in- 
terest at 104 per cent. the original rate, 
and not at the rate provided in case of 
default of payment. Thé difference would 
amount to over Rs. 1,000. The arrange- 


ta 
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‘went, therefore, . arrived at ‘was in effect 


a remission of a large portion of the mort- 


gage amount and, if. the plaintiff was a 


< -party to this remission, it is difficult to-be- 


‘Yieve that he would at once have resiled 
from this agreement and claimed the full 


-jmortgage-money.- The -plaintif was not 
“present either when Ex. I was executed ` 


“nor the next: day when it was registered, 
and there is nothing whatever in writing 
to show that the plaintiff was a consent- 
ing. party.. No endorsement was made on 


‘the mortgage and the plaintiff's consent. 


is sought to be proved by oral. evidence. 


“We have been taken through ~ this oral 


evidence by. the appellant's Vakil and there 


“jg. certainly no reason for coming: to any- 


other conclusion than that- arrived: at- by 
the trial Judge, namely, that the defènd- 
-ant’s story that the plaintiff agreed to the 
transaction is false. Exhibit I, prima facie, 
iş not binding on the plaintiff, but it is 


_eontended -that inasmuch as - defendants 


Nos. 1 and £ discharged the mortgage to 
ene of the joint mortgagees it is effectual 
as a discharge against the other. The 
case relied on for this proposition is 
Barber Maran v. Ramana Goundan (1) but in 


. that case it was held by this Oourt that 


when a mortgage was completely dis- 
charged by payment to one mortgagee it 
must also be deemed to be’a dischrage 
against the co-mortgagee. This decision 
ig not in accordance with the view of the 
Caleutta High Oourt but it is based on 


the fact that the mortgagor's liability 
under the suit contract had been fully 
discharged and consequently they could 
not be held liable any further. Accepting 
this proposition it does not follow that in the 
present case the arrangement arrived at 
in Ex. I is equally binding on the -plaint- 
iff. Under Ex. I the liability of defend- 
ants Nos. 1 and 2 was not fully discharg- 


_ ed, but a remission was granted by one: 


of the co-mortgageesin respect of a con- 
siderable sum of money due under the 
mortgage. What really happened was the 
substitution of a new agreement for the 
old contract between the parties and in 
order to render that effective the consent 
of all the prior contracting parties is es- 
sential. Two English cases have been 
cited Phillips v. Clagett (2) and Wallace v. 


(1) 20M. 461; 7M. L. J.269; 7 Ind. Deo. (N. s.) 
327. - ` 
"(2 (1843)11 M.& W. 84; 152 E. R. 725: 2 Dowl. 
(m. B.) 1004. l i 
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Kelsall (3). In both these cases it was 
held that a release by a co-promisee is 
binding on the other promisee, but in . 
both the cases it was held that there 
was no fraud on the other promisée and 
in the former case_ that even if there was 
fraud the defendant at least was not a. 
party to it. In the judgment in these 
cases it is expressly laid down that a Oourt 
in the exercise of its equitable jurisdic- 
tion may interfere to prevent a defend- 
ant- from pleading a release, where it would 
be manifest fraud.on a third party seeking 
to enforce a demand against the defend- 
ant, and where the defendant himself is a 
party ‘to the fraud. Although in the 
present case there may have been no 
fraudulent intention on the part of the 
defendants Nos. 1 and 2, yet the agreement 
with the father of ‘defendants Nos.. 3 to 5 
to discharge their debt by payment of an 


amount less than what was due would 
‘undoubtedly constitute a fraud on the 


rights of the plaintiff. Not only has he 
to rely on his co-mortgagee alone for the 
payment of half the mortgage-money but 
his co-mortgagee has not reeeived from the 
defendants the full amount due under the © 
mortgage and has also released the security 
of the-immoveable property which the 
plaintiff had before the agreement was 
arrived at. It cannot, therefore, be said 
that in this case the arrangement did not 
constitute a fraud on the rights of the 
plaintiff and it is well-recognised law that 
in such cases~the plaintiff would not be 
bound. A case direetly in point is Jauhari 


Singh v. Ganga Sahai (4) where two mort- . - 


gages in. favour of `B and J purported 
tobe discharged -by a third mortgage in 
favour of B alone who claimed.to be solely- 
éntitled to the prior mortgages, It. was 
there ‘held that J could sue- for his share 
ofthe. mortgage- debt. “This principle is” 
also laid down by the Privy Oouncil in 
Sunitabala Debi v. Dhara Sundari Debt 
(5). These decisions are, however, still- 
more applicable to a further question, 
raised in this appeal as to whether . the 
plaintiff is entitled to sue for half the 
mortgage amount alone, The decision in 


- (3) (1840) 7 M. & W. 264; 151 E. R. 765; 8 D. P. O, 
841; 10 L. J. Ex. 12; 4 Jur. 1064; 56 R. R. 707. 

(4) 51 Ind. Cas. 107; 41 A. 631; 17 A. L. J. 731; 1 U, 
P. L. R. (A) TL 7 ; 

(5) 53 Ind. Cas. 131; 47 O. 175; 27 M. L. J. 483; 17 
A. L. J. 997; (1919) M. W. N. 821; 22 Bom. L. R. 1; 24 
O. W. N. 297; 11 L. W. 227; 46 I A. 202; 2 U.P. L. R., 
(P. 0.) 2 P. 0). a i 
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at allin appellant’s favour. There it was 
held that payment to one of two joint 


mortgagees only discharges the securi-. 


ties to the extent of 
beneficial interest. 
v. Prasadi Lal (7) also relied on by the 
appellants must be distinguished on the 
ground that it was not a case of joint 
motgagees but a case where a party had 
purchased the equity of redemption in the 
mortgage property under a money-decree, 
and it was held that the plaintiffs could 
only bring to sale a portion of the pro- 


the payee's 


- perty corresponding to the amount of the’ 


mortgage-debt to which they were entitled, 
The question of whether the: mortgage 


had in that case been actually severed 


within the meaning of s. 67 (d) of the 
Transfer of Property Act was not eon- 
sidered, but it is unnecessary to express 
“any opinion en the correctness of the 
decision for it is certainly not applicable 
in the present case, Defendants Nos. 1 
and 2 are, therefore, still liable to the 
plaintiff for the mortgage-money and their 
contentions in this appeal must fail. 

The language of Ex. I is also against 
the contention that its execution amounts 
to a complete discharge of the mortgage, 
for the mortgage-deed was handed over to 
the father of defendants Nos. 3 to 5 and 
he was asked to pay off plaintiff's share. 

It is then argued on behalf of defendants 
Nos, 3 to 5 that this suit for half the 
‘mortgage money on the security of the 
whole of the property is not maintainable 
but that a decree can only be given 
against half of the security. This conten- 
tion appears to be based on a single ob- 
servation in Barber Maran v. Ramana 
Goundan (1): . 

“In equity, persons lending money toa 
third persen are deemed to be tenants-in- 
common, and not -joint tenants as well of 
the debt as of any security held for it.” 

The contention, apparently, is that for 
each share of the mortgage-money only-a 
corresponding share of the mortgage pro- 
perty is liable. This is, however, directly 
opposed to the established principle that 
the whole of the martgage property 
is liable for any and every portion 
of the mortgage-dabt, however small, 


(6) (1901) 2 Oh. 160; 70 L. J. Ch. 587; 49 W. R. 532; 
84 L. T. 620; 17 T. L. R. 501 


a 14 Ind, Oas. 999; 45 A. 46; A. L R, 1924 All. 


. AROMACHALAM ORETTY V, RAMASWAMY TYEE! 
Powell v. Brodhurst (6) does not appear to be - 


The case in Mohan Lal. 


BOS | 
In the present case the father of 
defendants Nos. 3 to 5 having purchased 
the equity of redemption is precluded 
from enforeing his mortgage right against 
that property and to the extent of his share.. 
in the mortgage-money the debt had ad-. 
mittedly been satisfied. There is still out- 
standing the amount due to the plaintiff, 
namely, half the mortgage-debt. Whe- 
ther, therefore, we call this amount the 
balance due under the mortgage, or the 
plaintiff's share of the mortgage, it is clear 
that the whole of the security is liable for 
the payment.of that debt. In this connec- 
tion the remarks of the Judicial Oom- 
mittee in 1920,. Swnitabala Debi v. Dhara 
Sundari Debi (5) are very much in point: 
“Where a mortgage is made by one mert- 
gagor to two tenants-in-common, the right 
of either mortgagee who desires to realize 
the mortgaged property and obtain pay- 
ment of the debt, if the consent of the 
co-mortgagee cannot be obtained, is to add 
the co-mortgagee as a defendant to the 
suit and to ask for the proper mortgage- 
decree, which would provide for all the 
necessary accounts and payments, except~ 
ing that there could be no judgment for 
a sum of money entered.as between the 
mortgagee defendant and the mortgagor.” 
‘Here we have the plea both of defend- 
ants Nos. 1 and 3 and of defendants Nos. 3 
to 5 that the mortgage debt due to the latter 
has been discharged, but as this discharge 
was without the consent of the co-mort- 
gagee and is not binding on him the latter 
is still entitled to maintain the suit on 
the mortgage and can sue for his share 
which isthe only amount remaining due 
on the mortgage. In that view the -suit- 
for half the amount with a prayer for 
the sale of the whole of the mortgage 
security is maintainable. I think it may 
also be put upon the ground that the 
plaintiff is suing for the whole of the 
balance still due on the mortgage and 
that the whole mortgage property is secur- 
ity for that balance. Thecontention that the 
mortgage has been severed and that, there- 
fore, plaintiff can sue for his share of the 
mortgage-money and claim the amount 
against a corresponding share of the mort- 
gaged property by virtue of s. 67 (d), 
Transfer of Property Act, must be reject- 
ed. In the first place the section is not 
mandatory and in the second place there 
has been no severance of- the mortgage 
within the terms of s. 67 (d). Exhibit .[ 
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was not a severatics of thé mortgage as 
between plaintiff and the father of defend- 


ants Nos, 3.10.5, and if it be contended | 


“that plaintiff effected a ‘severance ” by 
‘filing this suit he didnot dose with the 
consent of the mortgagors, a. 
| -The appeal is dismissed with costs. _ 
. Devadoss, J.—The plaintiff's suit is 
for his half share of the amount due on 
a simple mortgage-bond executed in favour 
‘of the father of defendants Nos.-3 to 5 
. and himself by defendants Nos. 1 and 2 
on the 18th September, 1908, for Rs, 4,000. 
Defendants Nos. 1 and 2: pleaded amongst 
other things that the amount dueon the 
bond had been discharged. by the sale 
of the mortgaged property to the 8rd de- 
fendant with the exception of a small 
portion. The plea of the 3rd defendant 
which was :adopted by defendants Nos, 
4 and 5 was that as defendants Nos. -1 
- and 2 were helpless, the plaintiff and the 
8rd. defendant. arranged with .them that 
the. penal interest would be given up and 
_that they should convey the mortgaged 
“ property with the exceptien of a small 
portion reserved for their maintenance, to 
the 3rd defendant in full discharge of the 
debt; and -the sale-deed dated the 15th 
September, 1921, was executed in favour 
of the Brd defendant in pursuance of the 
| arrangement and the. mortgage-deed 
‘became thereby discharged; and that the 
plaintif was estopped from bringing this 
` suit. The Subordinate Judge disbelieved 
the defendants’ case, that the plaintiff was 
“gp consenting party to the arrangement and’ 
the sale and gave a decree for the amount 
~ sued for. The defendants have preferred 
this appeal. ; f 
: Mr. T. V. Venkatarama Ayyar who appears 
-for the appellants has not challenged the 
finding of fact by the lower Court, that 
the plaintiff was neither a party to, nor 
did consent to the arrangement set up 
“by the defendants under which the mort- 
gage-deed was said. to have been dis- 


charged by the sale of ‘the property to` 


. the 8rd defendant, evidenced by Ex. I. 
_ He has raised the fellowing contentions:— 
1. A bona fide arrangement made by a co- 
mortgagee with the mortgagor for the 
discharge of the mortgage-debt is binding 
upon his co-mortgagee and the latter is 
not entitled to question it or go behind 
it. : =o 
_ 2. Granting that such an arrangement 
- js. not binding upon the co-mortgagee he is 
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not entitled to sué for his share. of the 
debt alone. ae a 

. 3. And if it beheld that ke is entitled to . 
sue, he can proceed against only a propor- 
tionate share of the mortgaged property and 


not against the whole. i 


Contention No. 1. It isurged that the pay- `` 
. ment: to one of two or more joint promisees 
‘is a discharge of the whole, for a promisor. 
is “not bound to, in the absence ofa con- 
tract to the contrary, seek allthe promisees 
for payment of the.debt. Payment of the 
whole debt to one of twoor more joint credi- 
tors in the absence of a contract to the 
contrary, will. be sufficient discharge of 
‘the debt. But if the debt is not wholly 
paid, there cannot be a full discharge of it. 
Section 63 of the Indian’Contract Act does 
not support the contention that a co-obligee . 
can dispense with the performance of the 
promise by an obligor. The promiseé can ° 
dispense with or remit wholly, or in part, 
the performance of the promise to him, 


but he has. no right to dispense with, or, ` 


remit, wholly or in part, a promise made 
jointly to him and another. Section 45 
gives a right to every joint promisee to 
claim performance of the promise. And . 
that being so, one joint promisee cannot 
dispense with, or, remit wholly, or in part, 
the performance of a promise; much less: 

can he enter intoa new contract with the ` 
premisor to take the place of the old 
contraet, so as to bind the other joint 
promisees. f 


- Under Ex. I the defendants Nos. 1 and 2 
sold the equity of redemption ofa major 
portion of the property mortgaged. The 
recital as regards the plaintiff's share of 
the mortgage amount is “We have directed 
you te pay yourself to the said Ramaswamy 
Iyyer the balance of Rs. 4,730 found due 
by us to the said Ramaswami Iyyerfor his 
share and to discharge the previous mort- 
gage and keep the document in support 
thereof.” This recital ean, by no stretch ef 
imagination be calleda payment. The 8rd 
defendant is directed to pay a portion of the 
consideration for the sale to the. plain- 
tiff in discharge of his share of the mort- 
_gage-debt, and thereby - discharge the. 
mortgage and to take the document and 
keep it. It isstrongly urged that the ar- 
rangement under Ex. I was a bona fide 
arrangement and, therefore, the plaintiff is 
bound by it. It is net the absence of 


. bona fides that stands in the way of the 


tc 


baa 

es rie 

' Appellants; “bat the well-Yecognised princi- 
‘ple of law, that no man is - entitled to 
deal- with or give away; another man’s pro- 

` perty' or right without: his consent. . The 


contention of the appellants would, if accept- 


ed as sound, enable a joint promisee to ac- 

` cept a few rupees in-full diseharge of a debt 
of some thousands, and’ say, that as he 
bona fide thought that the debtor could not 
possibly. pay anything more, he was con- 
__ Strained ‘to accept a small sum and the 
other joint promisee could claim only’ a 
proportionate. share of the amount actually 
paid. Payment to one- co-promisee will 
` entitle a promisor. to a full, discharge of 
“his liability, but the payment must be of 
">the whole debt. Here the- 38rd defendant 
- decepted something in lieu of payment and 
that will not amount to payment and, theré- 
fore, cannot be a discharge, of the debt. 
.' In Barber Maran v, Ramana. Goundan (1). 
it was held that a payment to one of the 
mortgagees the amount due on the mort- 
age was a full discharge of the mortgage- 
‘debt. There was no question of fraud in 
‘the case. This case is- not an authority 
-for the proposition -that a ¢co-obligee can 
_ validly excuse or release thé debtor from. 
his obligation by accepting a..small amount 
from him in full discharge of the debt so 
as to-biod hig. co-obligee. In the case of 
“Bg trading partnership one of the partners 
can in the course of business accept’ part 
payment in full discharge of a debt when 
he is ‘satisfied’ that in the interests 
of the concern: he should do so, or when 
“he is satisfied-that no more can be recovered 
from the debtor. Accepting part perform- 
‘ance of a contract in full satisfaction 
. òf the performanee of the contract is with- 
in the powers of a partner: who takes an 
active part in the management of “the 
business. The law of partnership enables 
every one of the partners to take part in 
the management of the partnership busi- 
ness and anything done bona fide in the 
course of -management must necessarily 
bind the other partners. (See s. 253 of 


. the Indian Oontract Act). But where two' 


“joint promisees are interested in a transac- 
tion and there is no question of managing 
. a going concern, it would be opposed to 
all principle to hold that-one of them can 
excuse wholly er in- part, the performance 
of the promise by a promisor so as. to- bind 
the other. : A = AVE 
.. Great reliance was placed by Mr. Venka- 
tarama Iyer on Wallace v. Kelsall (3), In 
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-that case it was held that a plea of accord 
-and satisfaction with one of the plaintiffs 
4 by. apart payment in ‘cash and as set-off 
of a debt- due from that one to the defend- 
ant was. held to-be a good plea. Lord Abin- 
. ger, O..B. observed: 9-7 
- “That as it is competent to one of 
three joint’ plaintiffs to: release a joint 
debt, it- is competent to one of three 
. joint plaintiffs to settle the action so as ` 
to protest himself from being obliged . 
to sue.”. The Indian Oontract Act-has 
departed from the rule of English Common 
Law that ajoint promisee could dispense 
“with the: performance of the promise with- 
out reference to the other joint promisees, 
| Bection 45 of the. Indian Contract Act 
says :—‘‘When 8 person has made a pro- 
mise to two or more persons jointly, then, 
unless a contrary intention appedrs from 
the contract, the right toclaim performance 
‘rests, -as between him and them, with 
them during their joint lives, and, after 
‘the death of any of them, with the re- 
presentatives of such deceased person joint- 
_ly with the survivor or survivors, and, after 
the death offthe last survivor, with'the repre- 
‘sentativesof all jointly.” The case in Phillips 
_v. Clagett (2) does not help the appellant, 
There in the courseof business, a portion 
of the goods was released by one of the per- 
sons jointly interested ‘in the concern. 
Parke, B. observed: —“I. take. it to be 
clear that one partner (and Rogers, ag 
far as regards this transaction, was a 
partner. with the others) has a clear right 
to receive or release a debt, subject, to 
his responsibility to hia partners, unless 
in a .ease. where he has expressly or 
impliedly bargained and disposed of that 
. right to his other partners.” The Con-. 
tract Act has made considerable departure 
‘from the English Law as regards the re- 
lations inter se of co-obligees or co-promisees, 
And it is not right to apply English 
Common Law wholesale without reference 
to the Indian Statute’ Law on’-the point, 
- Pollock and Mulla in their Commentary on 
the Indian Contract Act observe at page 240, 
8rd Edition, with regard to Wallace v. 
Kelsall (3): à TE i 
““The authority of this decision is con- 
siderably shaken by the later decision of 
the Ohancery Division in Powell v.- Brod- 
hurst (6).” In -Mannava Annapurnamma v. 
Uppala Akkayya (8),a Full Bench of this 
- (8) 19 Ind; Cas. 12; (1913).M; W.N. 328; 1; 
Soe. 2iM L.J, 343. 36 A 544 (F. By. Aka 
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Court held that “one- of several payees 
Of a negotiable instrument ean give a 
valid discharge of the entire debt without 
the concurrence of the other payees.” 
_ Arnold White, O. J., dissented. from the 
opinion of the majority and adhered to 
the- view expressed by him in Ramaswamy 


v. Muniandy Servai (9). ‘The question - 


involved in the case was one of limitation. 
` The promissory note 
the Ist defendant in favour of the two 
- “plaintiffs described as minors—and the 2nd 
defendant who was not a minor.- The 
Suit was brought by the two plaintiffs 
more than three years after the promissory 
note became payable. The question for 
decision was whether the suit was barred. 
. In deciding that question it was necessary 
~ sto decide whether one of the payees could 
have given a valid diseharge of the entire 
debt without the concurrence ofthe other 
“two payees. Sankaran Nair-and Sadasiva 
Ayyar, JJ., held that they could. There 
-is no difficulty in accepting as correct 
the principle of this decision provided 
that payment is made in full to one of 
the promisees of the debt, but this de- 
cision cannot support the contention of 
the appellant that anything less than a 
full payment of the debt would be a 
complete discharge of it. In Powell v: 
Brodhurst (6) it was held that where mort- 
gagees have advanced monsy on joint 
accounts, payment to one of them during 
the other's lifetime though a good dis- 
charge of the debt at law, only discharges 
-the security-to the extent of the payee's 
beneficial interest (if any) even though 
the payee ultimately becomes the survivor 
in the joint account. i 


Exhibit I is againstthe contention that - 


there was a discharge of the mortgage- 
debt. The 3rd defendant purchased the 
property undertaking to pay the plaint- 
- iff's share of the debt. As long as the 
plaintiff's debt remains unpaid there cannot 
be a full discharge of the mortgage-debt. 


There is another argument against the. 


contention of the appellant. “A mortgage 
is a transfer of an interest in specific 
immoveable property for the purpose of 
` securing payment of money advanead, or 
to be advanced, by way of loan,” etc. 
The mortgagee is bound under the law 
to re-convey the property on payment of 
the mortgage-debt. One co-mortgagee can- 

(9) 5 Ind. Cas: 343; (1910) M. W. N. 550; LT, 
953) 20 M. L. J, 709. k a a z ue 
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was: executed by: 


“The contention 
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not re-convey the property mortgaged, t~ 


the mertgagor, without the concurrence. o 


of the mortgagees. That being so, it is - 
difficult to see how the mortgage could 
become extinguished without the concur- 
rence of all the mortgagees. It is open 
to the mortgagor on payment of the whole, © 
of the mortgage amount to claim redemp~ 
tion of the property ; but without paying 


‘the whole of the amount due he cannot 


claim redemption. ; 
. Exhibit I does not contain any recitals. ` 
to show that it was the intention of the 
parties to it to extinguish the mortgage. 
The 8rd defendant acquired the equity 
of redemption subject to the mortgage 
and he stands in the shoes cf the mort- 
gagors and the mortgage-debt to the . 
extent of his- right may be said to be- 
extinguished. But the portion that is due 
to the plaintiff cannot be said to have 
become extinguished. I hold that there 
has been no payment of the plaintiff's 
share of the debt to. the 3rd defendant 
and the mortgage-debt had not: become 
discharged by the execution of Ex. I. 
of the appellant on this. 
point fails. . f ayey 

Contention No. (2). It is next urged that 
the plaintiff cannot sue for his share of 
the mortgage-debt alone. It is difficult 
to follow the argument .of the learned 
Vakil for the appellant on this point. Der 
fendants Nos. 3. to 5 say that their share 
of the debt has been satisfied by the sale of 
the property to them and the plaintiff 
after knowing the arrangement or the 
adjustment under which half the mortgage- 
debt had been discharged was not entitl- 
ed to sue for the whole of the debt as if it 
was due; In Powell v. Brodhurst (6) the’ 
suit for the’ unpaid portion of the debt 
was held to be maintainable. Farwell, J., 
observed at page 164* :— ae 

“In my opinion, theold rule of Common 
Law, that payment to onè of two joint 
creditors is a good discharge of the joint 
debt, still remains good.” 

If a mortgagor pays to one of them 
such payment may be good discharge in 
law, but the matter is at large when he . 
comes into equity and the Court takes into 
consideration all. facta of the case and 
ascertains whether -the payee was benefici- 
ally entitled to tbe whole-or to part only 
or whether he wes proceeding with the 
other mortgegees and considera payment 
-- *Page of (1901) 2 Ọh.—lEd.] ie 
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bad accordingly. : 


In Sunitabala. Debi v. Dhara Sundari . 


Debi (5) it was held that no redemption 
could be effected ofa part of the proper- 
ty by. paying to one of the mortgagees, 
her separate debt. 
gage to each of a divided half but a con- 
. veyance to them of the whole property. 
And one of two mortgagees could sue the 
mortgagor and the other mortgagee and 
the suit lies for a proper mortgage-decree 
which would provide for all the necessary 
accounts and payments excepting there 
could be no decree for money entered as 
between the mortgagee-defendant and the 
mortgagor. Their -Lordships observe at 
page 823* :— 

“This mortgage clearly effects the con- 
veyance of the real estate to the mortgagees 
ag tenants-In-common, and no . redemption 
could be effected of part of the property 
by paying to one of the mortgagees her 
separate debt. Itisnot a mortgage to each 
of a divided half, but & conveyance to them 
of the whole property. Where a mortgage 
is made by one mortgagor to two tenants- 
in-common, the right of either mortgagee 
who desires to realize the mortgaged 
property and obtain payment of the debt, 
if the consent of the co-mortgagee cannot 
be obtained, is to add the co-mortgagee as 
a defendant to the suit and ask forthe pro- 
per mortgage-decree, which would provide 
for all necessary accounts and payments, 
excepting that there ceuld be no judgment 
for a sum of money entered as between the 
mortgagee-defendant and the mortgagor.” 
The principle being, as enunciated by their 
Lordships, the plaintiff cannot sue for the 
whole of the mortgage-money when he is 
told that the share of defendants Nos. 3 to 
bin the debthas been paid off by the 
mortgagors. Jauhari Singh v. Ganga Sahai 
(4) is an authority in favour of the re: 
‘spondent. In that case certain property was 
mortgaged by G (K's brether):alsoto B 
and J. Subsequently K and G made a 
‘usufructuary mortgage of both properties 
- in favour of B. alone, ostensibly in lieu 
of the mortgages, and B purported to give 
the mortgagors a discharge of those mort- 
gages. Held, that in the circumstances it 
was competent to J to sue the mortgagors 
for the recovery of his share ‘in the mort- 
gage-debts due in respect of the two 
earlier mortgages, the action taken by B 
amounting in law to a severance of the 
*Page of (1919) M: W.N—[Za] NG 
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as good in whole or in part or altogether ` 
. sent of the mortgagors. 


It was not a mort-. 
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interests of the mortgageas with the cons. 
They observe at 
page 633* :—“ When Balwant Singh took a 
usufructuary mortgageofthe property of the 


-mortgagors from both mortgagors in lieu of 


the amounts of the two mortgages, he gave 
them a discharge for the two mortgages, As 
Jauhari Singh has been found to have owned 
a half share in the two mortgages, that dis- 
charge could only eperatein respect of the 
half share of Balwant Singh himself, The 
two mortgages were, therefore, in law dis- 
charged to the extent of one-half and as 
they were discharged to that extent only, 
the portion of the mortgages which re- 
mained undischarged was the half share 
which belonged to Jauhari Singh. This 
Jauhari Singh is entitled to recover. Bee- 
tion 67 of the Transfer of Property Act, 
no doubt, provides, that one of several 
mortgagees cannot seek to enforce the 
mortgage unless there has been a severance 
of the interests of the mortgagees, This 
provision in the section was clearly enacted 
for the benefit of the mortgagor. Balwant 
Singh can no longer put forward any 
claim against the mortgagors, and so far 
as his interests are concerned, there has 
been a severance of interests of the mort- 
gagees and this has. been effected with the 
consent of the mortgagors.” 

In this case the mortgagors, defendants 
Nos. 1 and 2, conveyed the property to the 
3rd defendant and thereby the debt due 
to the defendants Nos. 3 to 5 became dis- 
charged. The plaintiff's suit does not offend 
against 8s.. 67. (d) of the Transfer of Pro- 
perty Act. Hesues for his share of the 
mortgage-money and the contention of the 
defendants, if uphéld, would militate against 
the principle enunciated in el, (d), for, 
the plaintiff was not a consenting party 
to the arrangement and sale evidenced by 
Ex. I. In Ray Satindra Nath v. Ray 
Jatindra Nath (10) it was held that “ pay- 
ment of the mortgage-money by the mort- 
gagors to one only ofseveral joint mortgagees 
is not a good and valid payment as against 
the other mortgagee or mortgagees and 
does not operate asa discharge as to all. 
Discharge by one mortgagee alone is valid 
only as regards his share of thedebt.” The 
learned Judges discuss almost all the cases 
on the point and observe at page 379:} “So 
far as this Court is concerned, it has 

(10) 101 Ind. Oas. 530; 31 C. W. N. 374; A. I. R. 1927 


- Oal. 425: 


~*Page of 41 A.T Ed] a 
{Page of 31 O.W.N.— [Bd] 
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never followed the principle enunciated 
in Barber Maran v, Ramana Goundan (1).”" 

With regard to Mannava Annapurnamma v. 
_Uppala Akkayya (8) they preferred to follow 
thé view expressed by White, C. J., in kis 

dissenting judgment. The Patna and Bom- 
bay High Courts take a view similar to 
‘that expressed in Ray Satindra Nath v. Ray 
Jatindra Nath (10); In Atchamma v: Subba- 
rayudu (11) it was held that one of the 
twe mortgagees can sue for recovery of 
his share of the mortgage-meney claiming 
to be severally entitled thereto implead- 

ing his co-mortgagee as defendant if he 
should be unwilling tojoin himi as plaint- 
iff, The decree in such a case should 
direct that money realised by sale of the. 

properties should be paid to the two mort- 

gegees in due- proportion of sums due to 

them. Where one mortgagee says his debt 

has been discharged there is no need to 

give a decreein respect of the portion of 

the debt paid off. The plaintiff is entitled 

to maintain an action for hisshare of the 

- mortgage-debt in the cireumstances of the 
case. ra < ik 
Contention No. 3:—It is next urged, that 
the plaintiff ceuld bring only half the mort-. 
gaged property to saleas he sues only for 
‘half the mortgage-debt. Under the law relat- 
ing to mortgages the whole of the mortgaged 
property is liable for the -mortgage-debt; 
Even if asmall portion of the debt remains- 
unpaid, the whole of the property could be 
proceeded against for the portion left un- 
paid (vide s. 67 of the Transfer :of Property. 
Act). The burden of Mr. Venkatarama ` 
Tyer’s song is that the mortgaged property 
has Gonsiderably depreciated in value and 
if the whole of it is sold for satisfying the 
plaintiff's claim, his client weuld, not only 
lose the property but will also lose his share 
ofthe mortgage-debt. But, -on the other 
hand, if the plaintiff is to sue for the whole 
of the debt his client will get a half share of 
the sale-proceeds. The 3rd defendant has 
to thank himself for what happened. He 
bought the property for reasons best known 
to himself. Ifitis very valuable property, 
would he give away half of it to the plaint- 
iff if he wants it? Would he not then say 

to plaintiff, “you are only entitled to bal 
the mortgage amount ; take it and be satis- 
fied with it.” The plaintiff could not 
insist upon getting half of the property in 


(11) 15 M. L. J. 496. - 


OHARUSILA DASI, 113 I. 0, 1928 ` 


satisfaction of the debt. He is entitled td 
enforce his claim against every item of the 
mortgaged property: 
is laid upon Mohan Lal v. Prasadi Lal (7) 
as supporting- the appéllant’s contention. ` 
No doubt, the case isan authority for the 
. contention of the appellant, But with 


great respect I am unable to agree with the. : 
view of the learned Judges who decided '/ 


that case. They did not refer to any décid- 
ed case nor did they discuss the law govern- 
ing the relations of the mortgagor and the . 
mortgagee. ` They observe at page 48*: “It `` 
would be highly inequitable to.allow the . 
plaintiffs to throw the burden of their share 
of the mortgage-money on the whole pro- | 
perty, for it- may -very well place the de- . 
fendant in a very much worse position than 
he might have been in but for the’auction- 
purchase.” It is difficult to see why any” 
sympathy should have beenthrown away on & 
party who with his eyes open buys property 
subject to mortgage, in favour of himself 
and another, without; that other's consent. 
It is unnecessary to notice this case at any 
length as it is opposed to the principle ` 
that without the concurrence of all mort- 
.gagees and mortgagors a mortgage in- 
sterest could not be-severed and that a 
portion of the mortgage property could - 
not be redeemed, There eannot be a par- 
tial redemption of the mortgaged property 
without-the concurrence of all the parties 
concerned. The learned Judges of the 
Allahabad High Court practically allowed 
-a partial redemption of the share of the 
mortgage by reasonof the mortgagee hav- 
ing purchased the equity of- redemption in 
Oourt-auction. Thè contention of the ap- ' 
pellant on this point aleo fails. In the re- 
sult the appeal is dismissed with costs. | 
V.N- y. Appeal dismissed. - 
*Page of 45 A.—[Hd.] ae 
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CALCUTTA HIGH COURT. 
ORIGINAL O1vit Suir No. 28 or 1922. 
4 May 24, 1928. ` 
Present:—Mr. Justice Page. e 
SARAT CHANDRA MITRA—PLAINTIFF 
7 VETSUS f 
OHARUSILA DASI—DHKFENDANT. 

-Hindu Law—Widow—Powerof-widow to dispose 
by Will of income derived from her ‘husband's estate— 
.Will—Construction—Money’, meaning ‘of. ; 

A Hindu widow is incompetent to dispose by Will. 


~ oftthe income derived from her husband's estate 


1 


Considerable stress -` 
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whether such income had” been received by: her 
during her lifetime or had accrued due to her at the 
time of her death. [p. 518, col. 1.] 

(Oase-law discuased.] 

“Prima facie “money” means monies in hand or 
receivable at call, but as “money” is a term of 
elastic connotation it will receivea wider or more 
restricted construction according to the context in 
which it is found, and the intention of the testator 
to be collected from the Will as a whole, [p. 518, col. 


2. . 

‘ur. S. C. Roy (with him Mr, J. C. Sett), 
for the Plaintiff. - 
Mr. B. K. Ghose, for the Defendant. 

JUDGMENT.—The decision in this 
case involves the solution-of the problem 
whether a Hindu widow can dispose by 
Will of the income of property that she 
has inherited from -her husband. Two 
issues fall to be determined— | ; 

- (4) did the testatrix possess testamentary 

capacity to dispose of the property 

in suit under her Will? j 
(ii) did she- dispose of such property 

under the Will that she executed? 

The first issue raises a question of law 
of some nicety, and of general interest 
to the Hinducommunity ; the second issue 
depends on the construction of the Will. 
` JThavehad the advantage of an exhaus- 
tive argument upon the relevant authorities, 
but in India there is a divergence of opinion 
upon this subject, and it cannot be pre- 
tended, I think, that in'the Privy Council 
the views which have been expressed by 
‘the Judicial Committee from time to time 
are all consistent,-or can wholly be re- 
conciled. : ‘ a 
~ Indeed,’ in 1826 Lord Gifford is re- 
ported to have observed in Cossinauth 
Bysack -v. Hurro Soondery Dossee (1). 
“ that in the contest for the possession 
of this property, between her (i.e, 8 
Hindu widow) and the relations of her 

. husband, she is entitled to the possession 
of the property, but that she is only entitl- 
ed toenjoy it according to the rights ofa 
Hindu widow, which rights it appears to 
me to -be absolutely impossible to define,” 
‘I am disposed to be less pessimistic, 
but I approach the -consideration of the 
first issue with diffidence ; for, as I under- 
“stand the problem, the solution is to be 
found not by following a process of logie, 
: or applying general principles .of jurispru- 


dence, but in a true conception of the- 


peculiar nature of a widow's estate in 
“Hindu Law, 


` (1) (1826) Clarke's Rules and “Orders (App. X) 94 
100) | ) Clarke's (App WI 


BARAT CHANDRA MITRA ©. OHARURILA DASt. 


. her venerable. protector, 


509 
In Profulla Kamini Roy v. Bhabani Nath 


Roy (2) I endeavoured to state what I 
understood to be the general nature of 


-the estate that -a Hindu widow possesses 


in - property. inherited from her husband, 
and I do not propose to repeat or refer 
to what I said in that case, except to 
observe that the case of Sreeramulu v. 
Kristamma (3) has been overruled by a 
Full Bench of the Madras High Court 
in Vaidyanatha Sastri v. Savithri Ammal 
(4). In considering the first issue it is 
essential, I think, steadily to bear in 
mind that the estate of a Hindu widow 
is an anomalous estate which interrupts the 
normal course of succession, and that 
it has been created and tolerated 
by orthodex Hindus only because, as 
the Sage Vrihaspati Jaid down “in 
scripture’ and in the Code of law, 
as well as in popular practice, a wife is 
declared by the wise to behalf the body 
of her husband, equally sharing the fruit 
of his pure and impure acts. Of him - 
whose wife is not deceased half the body 
survives. How then should another take 
his property while half his person is 
alive?” 

But, as Jimuta Vahana explains, “the 
wife must only enjoy her husband's 
estate after his demise. She is not entitl- 
ed to make a gift, mortgage or sale of 
it.” 

Again, Katyayana lays down “let the 
childless widow possessing unsullied 
the bed of hér lord, and abiding with 
enjoy with 
moderation the property until her death, 
After her let the heirs take it’. (Daya- 
bhaga, Ohap. XI, 1.56). Abiding with her 
venerable protecter, that is, her father-in- 
law, or others of her husband's family, 
let her enjoy her’ husband's estate during 
her life; and not, as with her separate 
property, make a gift, mortgage or sale 


-of it at her pleasure’, (Dayabhaga, Ohap. 


XI, 1.57.) 

I desire te emphasize that the widow 
of a sonless Hindu was permitted to enjoy 
the usufruct of the property that she 
inherited from her husband solely for the 
maintenance of “ half the body of her 
husband”, and for the performance of such 


p 91 Ind, Cas. 897; 52 ©. 1018; A.I. R. 1926 Cal, 
I 


3) 26 M. 143; 12 M. L. J. 197, 
ae Ind. Oas, 245; 41 M. 75; 33M, L. J. 887; (1917) 
N, 653; 22 M. L, T, 275; 6, W, 542 (F, B), 
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works of charity and religion as would 
tend to benefit her husband's soul; and 
not that thereby she should receive seme- 
thing in the nature of a gift to which 
she would: possess..an independent and 
unfettered title. 

Now, the material facts are simple and 
-undisputed. One Durga Prasanna Ghose, 
.& wealthy Hindu inhabitant of Calcutta 
governed by the Bengal School of Hindu 
.Law,. died on 4th July, 1888, leaving him 
surviving two infant sons Akshay Kumar 
‘Ghose and Dwijendra Kumar Ghose. By 
“his Will dated the 25th June, 1888, Durga 
Prasanna left all his property to his two 
„sons absolutely. i 


On the 26th March, 1893, Dwijendra died 


intestate, and without issue, and upon 
-his death his widow Srimati Priyatama 
Dasi became entitled to a widow's estate 
in the property left by her husband 
Dwijendra, which consisted of an undivid- 
ed half share of the estate left by Durga 
Prasanna, the other half share belonging 
‘to Akshay. Disputes . having arisen be- 
tween them Akshay and Priyatama on the 
` lith Kartik, 1308, (corresponding with the 
28th October, 1801) executed an ekrarnama 
under which Priyataia granted to Akshay 
an tjara of certain. immoveable property, 
to an undivided half share ef which she 
“had succeeded on the death of Dwijendara, 
from the lst Kartik, 1308, for the term of 
her natural life in consideration of a 
. monthly rent of Rs, 1,250 payable with- 
in the first week of each Bengali month. 
. In case of non-payment of the rent Akshay 
' further agreed. to pay interest thereon at 
.12 per cent, per annum from the first day 
-of the second week.of each month until 
. payment of the arrears was made. Akshay 
thus became entitled to the possession 
and-management of the whole estate, and 
duly paid the said monthly sum o 
Rs. 1,250 to Priyatama until his death on 23rd 
.November, 1909, In due course Letters of 
Administration with the Will of Akshay 
annexed were granted to his widow, the 
` defendant. In the written statement it 
was alleged that on 6th July, 1913, the 
defendant had adopted Debi Prasanna 
Ghose as asonto Akshay, but no evidence 
was led in support of this allegation at 
the trial, and no issue was raised in con- 
„nection with it. 
1919, (the 8th Karıik, 1326,) Priyatama 
, Dasi died, -having made a Will on the 7th 
“September, 1904, of which she appointed 
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the plaintiff the sole executor, 
‘and devised to him “the whole of my 
‘properties and monies of which I shall 
:die. possessed ”. upon certain trusts theréin 
Bet outi § >- - sa ee LT, 
`- After the death of Akshay the-defendant 
‘duly paid the rénts due under the ijara _ 
..to the end of Bhadra, 1326, (17th September, - 
1919). On the 8th Kartik, 1326, on which ` 
-day Priyatama’ died, there were arrears 
of rent due and owing under the ijara 
for the month of Aswin, which commenc- 
ed on 18th September, 1919, and for eight 
-days in Kartik, and the present suit was 
brought to recover these sums and interest 
-thereon as provided in the ijara, amounting 
in-all- to Rs. 1,979-2-8. - - 


, The first issue, therefore, that arises 
is whether Priyatama was. competent to 
dispose by Will of the arrears of. rent 
due under the ijara at Priyatama’s 
death, which representéd income that had 
accrued from property which she had . 
inherited as the widow of Dwijendra. Now 
“the answer, it seems tome, depends upon 
whether the sum in suit formed part of the 
stridhan of Priyatama, and that again, dê- 
pends upon what this term comprehends, 
“For, ifthe sum in suit was Priyatama’s 
.stridhan, it is not and cannot be pretended 
‘that she was not entitled to it in her own 
absolute right, or that she was not at 
liberty to dispose of it either by a trang- 
_ fer inter vivos, or under her Will, = : 


_ Onthe other hand, a Will speaks from 
the death of the testator, and, I apprehend, 
“it is opposed to ` Hindu practice- and re- 
-pugnant to Hindu law that -a woman pos- 
-sessing a widow’s estate should dispose by 
-Will ofany property that she does not hold 
-in her own absolute right. What, then, is 
stridhan or woman's property according 
‘to the Hindu Law prevailing in Bengal? 


Surely it is not. confined to the “sixfold 
property of a woman” described by. Manu 
and Katyayana. (Dayabhaga, Ohap. 4(1) (4) 
for “since various sorts of separate property 
of a woman have been thus , propounded 
without any réstriction of number, the: 

“number of.six (as specified by Manu and - 
others) is not definitely meant, But the 
texts of the sages merely intend an ex- 
planation of woman's separate property. 
That aloneis her peculiar property, which 
she has power to. give, -sell, or use, indepen. 

‘dently ef her husband's control”, 


and granted - . 
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Dayabhaga, Chap. 4, (1) (18); Mitakshara, 
Chap. 2 (11) (1) and Ohap. 2 (11) (2). In 
the Mitakshara [Ohap. 2, (11) (2)| it is 
stated that stridhan according to Manu 
and the rest” includes also “property 
which she may have acquired by inherit- 
ance, purchase, partition,seizure or find- 
in + 


A consideration of the relevant texts 
and authorities leads to the conclusion that 
a widow's stridhan is not restricted to the 
sixfold denomination of Manu, but that the 
term must receive a wider construction 
. and means property which if undisposed 

. of at her death will pass to her heirs and not 
those of her husband. That this is so, I think, 
is apparent from the decision of the Privy 
Council in Brij Indar Bahadur Singh v. 
Janki Koer (5). 


Now, it is to be observed that in respect 
of property thathas passed to a Hindu 
-widow by inheritance the law as laid down 
in the text from Katyayana to which I have 
referred (Dayabhaga, Chap. XI, 1.56) is 
inconsistent with that contained in the 
Mitakshara, Ohap.2 (11) (2). Itis idle to 
speculate whether a widow's rights under 
the Benares School, accerding to a true 
view of this disputed passage in the 
Mitakshara, are different from those to 
which she is entitled in Bengal, for the 
subject is no longer open to discussion. As 
Lord Lindley has pointed out: “The 
law of inheritance in the case of 
woman is leftin great obscurity by the 
Mitakshara. The subject is dealt with in 
Ohap. IIs. 1i and has no mere thanonce been 
considered by this Board. The nature of 
a widow's estate was settled in two cases in 
Thakoor Deybee v. Rai Baluk Ram (6), Bhug- 
wandeen Doobey v. Myna Baee (7) and the 
nature of a daughter's estate was considered 
in Chotay Lall v. Chunnoo Lall (8). . It was 
there decided that under the Law of the 
Mitakshara a daughter's estate inherited 
from the father is a limited and restricted 
. estate only and not stridhan. Upon her 
death the next heirs of ‘her father 


5) 51. A,1;1 0. L. R. 318; 3 Sar. P. O. J. 763; 
Bald. 148; 3 Suth. P. O. J. 474; Rafique & Jackson's 
P. O. No. 48 (P.0). 

(6) 11 M.I. A. 139; 10 W.R. P. 6.3; 2Ind. Jur. 
S ag 2 Suth, P. C. J. 49; 2 Sar. P. O. J. 231; 20 


(7) 11 M. I. A. 487 at pp. 509, 511; 9 W. R. P. O. 23; 
2 Suth P. O. J. 124; 2 Sar. P, O. J. 327; 20 E.R. 184, 

(8) 6 I, A. 15; 4 O. 744; 3 0..L. R. 465; 3 Sar. 
P. 0. J. 880; 3 Suth. P, O. J, 572; 3 Ind, Jur. 175; 
3 Ind, Dec, (x. 64) 473 (P, O), - 
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succeed thêreto:” Venkayamma Garu v, 
Venkataramanayyamna Bahadur Garu (9). 

In Bhugwandeen Doobey v, Myna Baee 
(7) Bir James Colville observed that 
“the text of the Mitakshara, on which, 
as has already been shown, the appellant 
must mainly.rely, is the second paragraph 
ofs. xiof Chap, II, which includes ‘pro- 
perty which she may have acquired by 
inheritance’ in the enumeration of woman's 
peculiar property. These words makeno 
distinction between moveable and immove- 
able property; yet itis settled, beyond all 
question, as we have already stated, that 
the immoveable property which a woman 
inherits from her husband cannot be dis- 
posed of by her,and does not pass as her 
stridhan. The legitimate inference from 
this seems to be, that neither moveable 
norimmoveable property inherited from 
her husband forms part ofa woman's 
peculium or stridhan”. 

Again, later, his Lordship adds “the 
is certain- 
ly in favour of the proposition that, 
whether the widow has or has not the 
power to dispose of inherited moveables, 
they, as wellas the immoveable property, 
if not disposed of, pass on her death to th 
next heirs of the husband”. ; 

Now, it may be that a widow governed 
by a personal law other than that of the 
Bengal er the Benares Scheols has wider 
or different rights with respect to the 
dispositien of property that she has in- 
herited from her husband (ibid. page 508*), 
On the other hand, it may not beso, [see 
Gadadhar Bhat v. Chandrabhagabai (10), 
Pandharinath v. Govind (11), Narasimha v, 
Venkatadri (12), Buchi Ramayya v.Jagapa- 
thi (13).| Forthe purposes of thie case, 
however, it is unnecessary to decide the 
question, although it is not wninstructive 
to. observe that the Bombay and Madrag 
cases relating toa widow's right to prox 
perty inherited from her husbanddo mot 
appear to relysomuch upon any pecu- 
liarity in the law in those Provinces as upon . 
the general principles which affect and 
regulate the rights of widows governed by 

(9) 29 I. A. 156 atp. 164; 25 M. 678; 7 0. W, N 
1; 12 M. L. J, 299; 4Bom. L, R. 657;8 Sar. P, Odi 
286 (P. O.) 

(16) 17 B. 690; 9 Ind. Dec. (N. 8) 453 (F. B.), 

(11) 32 B. 59; 9 Bom. L. R. 1305. : 

(12) 8M. 290; 9 Ind. Jur. 144; 3 Ind, Dec, (x, 3.) 


99. 
(13) 8 M. 304; 3 Ind. Deg. (N, 8.) 209. 
‘PagellM,I.A—[Ha] 


512 
the: Bengal and Benares Schools [see Rivett 
Carnac v. Jivibai (14), Gadadhar Bhat v. 
Chand abhagahas, a) onde Madras 
eases infra. 6 that as it- may, 
Thakoor Ieee v. Rai Baluk Ram (6) 
Sir James Oolville stated that The 
result of the authorities seems to be, 
that although according to the Law of 
the Western Schools the widow may have 
a power of disposing of moveable property. 
inherited from her husband, which she has 
not under the Law of Bengal, sheis by the 
one law, as by the -other, réatricted from 
alienating any immoveable property which 
she has so inherited; and that on her death 
the immoveable property, and the moveable, 
ifshe has not otherwise disposed of it; 
pass to the next heirs of her husband." [See 
also Macnaghten's 
1829), Vol. 1 at page 20 ] 
` It follows, therefore, that a Hindu widow 
hasno powerto dispese by- Will of the 
corpus of either moveable or immoveable 
property inherited from her, husband. 
Gadadhar Bhat v.Chandrabhagabat (10), Cha- 
manlal v. Ganesh (15), Durga Nath Pramanik 
v. Chintamoni Dassi- (16), Narasimha v. 
Venkatadri (12), Durga Sundari Sen Gupta 
y. Ram Krishna Poddar (17).- And the 
reason is well put, if I may be allowed 
to. say so, by N. R. Ohatterjea, J., “in 
Durga Sundari’s case- (17); “a Hindu 
widow .can - also _ dispose of her 
stridhan property by Will to the same 
extent as she can dispose of it during her 
lifetime; in other words the” power of 
devise is co-extensive with the power of 
gift. The principle, however, upon which 
a transfer inter vivosby a Hindu widow 
with the consentof the neafest reversioners 
passes an absolute title to the transferee 
cannot apply when inherited properties 
are sought to be bequeathed by ‘Will. 
During her lifetime the’ widow may re- 
linquish her estate 1n favour of the next 
male heir.of her husband, the succession 


i celerated and the rever- - 
ai thorann “Bonance with the 
_widow's estate in Hindu 
‘source of what, with all due deference, I re- 
~ gard as the fallacious doctrine to be found in 
some of the cases, namely, thatthe profits 


~ gi ets an absolute estate.......A Will, 
onerar, can operate only on death, and the 
interest ofa Hindu widow in properties 
inherited by her ceases on her- death, and 
there is thus nothing left upon which-her 


i: , ee 
10 B. 478; 11 Ind. Jur. 102; Ohitty’s 8.0, O. 
as} Ind. Dec. (x. 5.) 706. on aoe 
(15) 28 B. 453; 8 Bom, L. R. 460, = 
16) 31 O. 214; 8 O, W. N, 14,- 
pi 12 Ind, Qas 801,  - 
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Will can operate. At the. time when the 
Will comes into operation she has no right : 
whatever and . she cannot by Will 
dispose of what does not belong to her.” . 
Now, upon what principle of Hindu Law 
is a widow entitled to dispose by. Will of 
the income of such_property? I know. of 
none; indeed, to meit appears that to per- 
mit her to do so is to actin violation alike 
of Hindu Law and practice. : i 
Bearing in mind that - the widow's estate 
passed to her for her support, and not as a 
giftfrom her husband, it would, I think, 
appear to an orthodox Hindu inconceiv- 
-able that she should. be permitted to ` 
dispose after her death of property which ° 
Ty was only entitled to enjoy -during her 
Hre, 4 g a = j 
The very question to be determined was 
.put and answered in Kundrup Singh v. 
„Mohan Lal Khan (18) which was decided 
"by the Sudder Dewanny Adawlut in 1815. 
In that case the widow of a childless Hindu 
.zemindar on the day before her death left a 
. Will by which she devised to a stranger 
_inter alia “all the property real and person- 
-al, the profits accruing therefrom to which 
‘she had succeeded on the death of her hug- 
band, together with the profits which had 
accrued therefrom”. £ 
It was held that she was not 
“at liberty to make a Will affecting - the 
landed and other property left by her hus- 
band, into the possession of which she 
came on his death, nor affecting the profits 
of it, nor affecting her own acquisitions 
‘made by means of the landed property to . 
which she had succeeded, or by meansof 
‘its profits, As, therefore, the gift or dis- 
,position by Will of all three descriptions 
of property abovenamed (viz., landed pro- 
perty devolved on her from her husband, 
personal property, and her acquisitions 
made by means of theinherited estate, and 
its profits) is illegal, no part of that property 
goes to the donee”, 


This decision,in my opinion, is in con- 
true conception of ’a 
Law. ‚Now, the 


current or accumulated of property which 


.& widow has inherited from her husband 


an (1815) Maonaghten's Precedents of Hindu Lay, 
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passed to her in her absolute proprietary 
.Tight, can be traced to the difficulty which 
the Courts experienced in placing a limit 
upon the proportion of the income which 
the widow reasonably might expend for 
her maintenance and charitable purposes, 
Eventually in Cossinauth Bysack v. Huro 
Soondery Dossee (1) and Hurrydoss Dutt v. 


- Uppoornah Dossee (19), it was held that | 


the widow was entitled to. a full right 
of enjoyment of such’ property. for her life, 
and "it is necessary to show that there -is 
danger to the property from the mode in 
which the party in possession is dealing 
with it, in which case, and in such case 
only, the Court will interfere.”- 


Accordingly, in 1868, when the question 


arose in Chundrabulee Debia v. Brody (20),. 


as to whether a judgment-creditor of the 
widow orthe heir of her husband was 
entitled to execute ‘a decree for mesne 
profits that the widow had obtained be- 
fore. her death, Glover, J., observed that 
“A Hindu widow with a life-interest in 
her deceased husband's. estate would be 
entitled to make the fullest -use of the 
usufruct of that estate: ‘dnd it seems 
doubtful, under the late rulings of the 
Privy Council, whether she could be.in 
any way restrained, however wasteful her 
expenditure, so long as she kept within 
the limits of her. income, and made no 
‘attempt at alienation. If, on the contrary, 
. She chooses to economise, she can, during 
her lifetime, give away her savings to any- 
one she pleases; butif she has left savings 


undisposed of at the time of her death, - 


these would form part of the estate, and 
go with that estate to the next heir of 
‘her deceased husband.” 


- His Lordship added ` that “It was 
never . contemplated that 
‘expend: the produce „of -her- estate 
wastefully, or do more than support: her- 
self in:a decent. and proper manner; and 
-that-she should leave to her own relatives, 
“or. convert into her.own . stridhan, the 
accumulations she might havemade, appears 
to me opposed to every principle of Hindu 
Law as -applied to widows.” 


. 31874: a casa- of considerable ime ` 


portance in connection. with” the firat issue 


\ was decided by the Privy Uouacil; Gonda ` 


(19) 6 M. L A, 433; 184 P.O. J, 581; 19 E R, 


(20) 9 W. R. 88¢at p. 585, 
33 i 
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Kooer v:Kooer Oodey Singh (21). In. that 
case a widow purchased property out of 
the accumulated income from her widow's 
estate, and left by her Will “all the pro- 
perty which she had power to dispose: 
of.” It was. held that on her death the 
property passed to her husband's heirs, 
Sir Robert, Collier observing that “It 
is true that she made a Will in her 
son’s favour, but it contains no specific 
gift of the property in. question, and 
might well have been intended to apply 
to any- property of her own which may 
have belonged to her as her stridhan.” 

In 1875 in: Bhagbutti Debi v. Bholanath 
Thakoor (22) the parties appear to have 
been governed by the Mithila Law, and the 
Privy Council decided that the widow tooka 
life-estate in the property in question, not 
asa widow but under a family arrangement, 
Sir Robert Collier, however, observed that 
“If she took the estate only of a Hindu 
widow,.one consequence, no doubt, would 
be that she would be unable to- alienate 
the profits, orthat at all events, whatever she ' 
purchased out of them would ‘be an in- 
crement to her husband’s estate.” ` 

I think that in that case the rule wag 
laid down too broadly, for a widow may 
dispose of the income of property. in- 
herited from her husband inter vivos; but 
for the purpose in hand that. is im- 
material. . . ; 

„In 1883, Isri Dutt Koer v, Hansbutti 
Koerain (23) was decided by the Privy 
Council, ia which the question was whe- 


'ther two Hindu widows were entitled, intêr 


vivos, to giveto the daughter of one of 
them property purchased out of the income _ 
of property inherited from the husband. 
Sir Arthur Hobhouse observed that 
“The question was argued at the Bar as 
though it were necessary to divide all the 
property of a widow into two classes, one 
being her ‘stridhan, and the other her 
husband's estate over which shé has the 


“widow's right and no more. But the very, 


question is, whether, having regard to 
in enjoying her 


right to alienate. her own interest in it, 


(21) 14B L. R. 159 at p. 165 P. O). f ; 
(22) 2 L A. 236 at pp 260, 261; 1 O. 104: 24 W. B, 
168; 3 Sar. P O.J. 52; 3 Suth. P. O. J, 186;-1 Ind. 
Dec. (N. s) 65 (P O.). S 
(23) 100. 324 af pp. 334, 337; 101. A, 150; 13 0. 
; 4. Sar. P. O. J, 459; 5 Ind; 
Dec, (x, 8) 217 (P. Oh a o 
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she has not a kind of property the nature 
of which must remain undecided till her 
‘disposal of it or her death.” í 

_ His Lordship’ further. observed that 
“To decide thie question itis necessary 


to examine the authorities, which are by : 
-that when a widow has at her death left 


‘no means in accord. But their Lordships 
. do: not treat as duthorities on this- ques- 
_tion the numerous cases cited at the Bar, 

to show that a widow's savings-from her 
. husband’s estate are nother stridhan. If 
| she has made ho attempt to dispose ofthem 
in her lifetime, there is no dispute but 
| that they follow the estats from which 
_ they arose. , The dispute arises when .the 
widow, who might have spent the income 
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“posed óf by the widow in’ her lifetime, 


to the heirs of the husband 
‘The fact that unappropriated profits or 
properties purchased, and not disposed of 


-in the widow’s lifetime, do. not pass as 


stridhan, may be explained on the theory 


“money accumulated or property ‘purchased . 


as it accrued, has in fact saved it and . 


afterwards. attempts to alienate it.” 
His Lordship added that 
' “possible to Jay down any sharp ` de- 
' finition of the line which separates accre- 
| tions “to the husbarid’s estate from income 
_ held in suspenee in the handsof the widow, 
“asto which she has not detérmined whe- 
_ther or no she will spend it.” [See also 
Sridhar Chattopadhaya v. Kali Pada 
_ Chakravarty (24), Bhagabati Koer v. Sohcdra 
. Koer (25). . 


Now, to my mind, it is not 


altogether 


. clear what the Judicial Committee intended 


. to convey by the last passage that I have 
cited. Their Lordships stated that they felt 


it was not 


the forte of Mr. Justice -Ainslie’s reasoning , 


- on this point, and the relevant passage in 
.. Mr, Justice Ainslie’s judgment appears to be 
“that, if it is within a. Hindu widow's 
‘ power to dispose of the surplus profits from 
her husband’s estate remaining after due 
: provision has been made for the duties 
` which the widow is bound to perform, it 


must be equally within her power to do. 


_so, whether she does it at once as the 
, profits reach her, or whether she allows 
- them to accumulate......... E I can 


conceive of no reason for not allowing ` 1 l 
‘r purpose for which the widow's estate was 


“her to accumulate the necessary funds to 
_ buy it (i. e, property) herself, and give 
it away. Indeed, in this latter case,. the 
yeversioner hasan advantage, for if the 
widow happens to die without disposing 
of the fund, or that into which it may be 
converted, it, will come to him 
Such property never passes as stridhan to 
the heirs óf the widow, but goes, if undis- 


t 


12. 


: (24) 11 Ind, Cas. 971; 16 O. W. N. 106; 15 O.L (J. 
(25) 13 Ind, Cas, 691; 16 O,W. N, 884, °>; 


out of surplus profits, and not appropriat- 
ed to any: person during her life, it was 
herintention to add such monies or pro- 
perties to the estate, and to abstain from 
exercising her full rights over them.” 
Hunsbutti Kerain v. [shri Dutt Koer (26). 
I am of opinion, that the ‘Judicial 
Committee did not intend to lay down that 
“income held: in suspense, in the hands 
of the widow, as to which she has not de- 
termined whether or no she willspend it” 
would on her. death pass to the widow's 
heirs. Indeed, so to hold would be to 
render the judgment self contradictory, 
for such a view is inconsistent with -the 
decision of their Lordships that -“If 
she hss made no attempt to dispose 
of .them (i.e. the. profits) in her lifetime, 
there is no dispute but that they follow 
the estate from which they arose." Te 
In my opinion, the law to be-collected 
from the authorities is to the following 
effect; that a Hindu widow has a right 
to the fullest enjoyment of the immoveable 
and moveable property that she has in- 
herited from’ her husband, but that, 
except in respect of moveables which 
owing 40 their. perishable nature cannot 
be enjoyed without being consumed, she 
is only entitled to dispose of the corpus 
of such property inter vivos for certain 
‘restricted purposes, although she .may 
alienate her own interestin the property 
for the period of the subsistence of her 
widow's estate. She cannot, however, dis- 


‘ pose of the corpus of such property by 


her Will. Further, in fulfilment of the 


granted to her she is entitled to enjoy the 
usufruct of the property while she possesses 


. a widow's estate; and so long as she remains 
. in enjoyment of the estate she may spend, 


or accumulate, or otherwise dispose of, the 
income that accrues therefrom as she 
chooses. Prima facie any income that she 


. has not spent will pass on her death to her 


husband’s heirs. But if during her life- 
time she has so dealt with the cunexpended 


(26) 5 G.512 at pp. 523, 525; 40. L., R. 51173 
Shome L, R. 289; 2 Ind, Dec, (x. 8.) 924, $ 


at 
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income tliat the reasénable” inference’ to be - 


-drawn from her acts is that she-has dispos- 
-ed'ofit in a way that is inconsistent-with an 

intention on her part to treat itas part. of 
. -her husband's estate, such a disposition 
“will be valid and binding. upon the rever- 


sionary heirs of her husband. On the. 


¿other hand, if at her death, or when her 
‘widow's estate otherwise is. validly deter- 
mined, it appears that she had not already 
- disposed of the income current or accumu- 
` lated which she was entitled to enjoy while 
she wasalive,such income “will | follow 
-the estate from which it- arose”, and will 
‘pass to the heirsof her husband. In other 
‘words,. her capacity :to dispose of’ such 

income is commensurate with her capacity 
_*fo enjoy it. It follows that she is impotent 


to dispose:of such income-by . Will, for her. 


Will speaks from thé time:of her death, and 
- when: she purports by. her Will to‘dispose of 
the income the widow no longer -is -ablé 
` to enjoy the property which passed to: her 
for her maintenance as the “other half: of 
her husband”, and she. is then _incapable 
of enjoyingthe income, whether she had 
received it in“ her: lifetime, or - whether; as 
‘in the present case, she néver hadit-in her 
‘possession while she was alive. By merely 
- making her Will itis obvious that she . did 
“mot dispose of the property inter vivos or 

during her lifetime, for she may ‘evoke 
“bêr. Will beforé “her death, and itis in: this 
sense, .L think, that Sir A.” Hobhouse. refer: 


` 


red to the income of. her widow's estate--as 


‘a-kind of :.property the nature :0f which ŢȚ 
must remain undecided: -till her disposal. 


of it or her death”, ; (ibid, page: 334*), -In 


‘Hunsbutti Kerainv. Ishri Dutt Koer (26) Mr. . 
' Justice Ainslie expressed a tentative opinion - 


‘that, although accumulations. of: such: in- 
‘come -would not pass as stridhan, the.widow 
-might- dispose of them under her Will, “but 
the learned Judge conceded that it would 
snot be easy. ‘to-reconcile such..a view “with 
-what he believed to bethe universal. cus- 
tom of: the: country.” I go ‘further; for.:I 
would add that, in my opinion, so to hold 
-would-be to run counter also to the true con- 


-ception of a widow's, estate in Hindu. Law.. 


Lmust-refer.now to two cases which appear 


40 be direct authorities in opposition -to the . 


principles that I have endeavoured.to :6x- 
plain, Sita Ram v. Dulam Kuar (27) and 


- > (97), 50 Ind, Oas. 372; 41 A. 350; 17 A.L J. 337; 
1U.P.O.R. (A) M46.- 7 E NA A 
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‘Rivett-Carnac v., Jivibat (14), In Sita Ram 
v: Dulam:Kuar (27) one of two ‘widows 
jointly entitled to a widow's-estate in pro- 
perty inherited from their husband, out of 
the income of the estate in her hands paid 
& sum ‘of money due for Government reve- 


‘nue from the sons of theother widow and 


the sons’ nephews, She afterwards: obtain- 
ed a decreeagainst the persons for whose 
benefit the: payment had been made, but 
died before the decree was satisfied. It was 
held that the heirs.of the widow were en- 
titled to execute the decree upon the ground 
that the right to realise this debt was “ per- 
‘sonal property (not necessarily stridhan) ” 
of the widow who had’ obtained the decree, 
The decision in this case is in direct con- 
flict with that in Chundrabulee’ Debdia v. 
Brody (20),and with what I conceive to be 
the principles of Hindu Law, and, in my opin- 
ion, ought-not to be followed. In Rivett- 
Carnac v. Jivibai 14), the facts were not 
dissimilar from those in the present case, 
forthe widow had orally agreed with one 
Kharva Bhana Dhunji that he should collect 
the rents of part of the property of which 
she possessed a widow's estate,.and in con- 
sideration of receiving the right-of collec- 
tion Kharva agreed to make to the widow 
certain fixed- monthly payments. At the 
time of. the’ widow's death. there were ar- 
rears due to the widow from Kharva under 
the’ said agreement,: which Kharva after 


“the widow’s.:death paid to the husband’s 


heir. : It wastheld, however, that the arrears 
formed part of widow's estate. In that case, 
as in the present case, the widow ex-conées- 
sis had not disposed of the income- in her 
lifetime,-and with- all due respect for the 
opinion. of Sargent, O. J., and Farran, J., I 
think. that it ought to have been held that 
the arrears fell into the husband's estate. 


. Rivett-Carnac v: Jivibai (14) has been ani- 


madverted upon by. Beaman,’ J. in Gan- 


` patrao y. Vamanrao (28),and explained by 


Mookerjee, J., in Bhagabati Koer v.: Sohodra 
Koer (25), upon the footing that the parties 
may have been. governed by the Mayuka, 
and the possession of Kharva was in law 
the possession of the. widow -whose-agent 
Kharva was. But, with due deference, it 
surélycan make no differenee whether the 
arrears.were deémed to.have been received 
by the widow or not, for it was not pretend- 


. èd that she had disposed of them.in her 


lifetime, ‘and ‘unless the decision can ba 


“(28)10 Bom, LR; 20 ab pee NG 
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supported under a system of law peculiar 
to the Bombay Presidency, (which the 
learned Judges did not purport to apply, 
and which, xs at present advised, I should 


hesitate to affirm) in my opinion, that case. 


was not decided in accordance wtih the 
general principles of Hindu Law. I am, of 
. course, aware of the decisions of the High 
Oourt of Madras, of which I think the, lead- 
ing case is Subramanian : Chetti v. Aruna- 
chelam Chetti: (29), in which it has been 
held that the income of property inherited 
by a widow from her husband is 
her stridhan upon the -ground that 
“whether as a matter of common sense 


or of legal principle, but one view is pos- - 


‘sible, viz., that money so received is the 
absolute property of the woman descendible 
as such to her own heirs.” (See also Akkanna 
v. Venkayya (30), Vikrama Deo Garu v. 
Vikrama Deo Maharajulu Garu(31), Zamin- 
dar of Bhadrachalam v. Venkatadri Appa 
Rao (32); see however, Ayiswaryanandaji 
Saheb'v. Siwaji Raja Saheb (33).] Again, in 
Akkanna v. Venkayya (30) it waa laid down 
that “The acquirer of property presumably 
intends to retain dominion overit,:and in the 
case of a Hindu widow the presumption is 
none-the-lessso when the fund with which 
the ‘property is- acquired is. one which, 
though derived from her ‘husband's pro- 
‘perty, was at her-absolute.disposal.” `. 

Now,:the principles of law applicable to a 
Hindu widow's power of disposition may 
be different in Madras from.thdse ‘that pre- 
vail in.the case.of widows governed by. the 
` Dayabhaga or ‘the Mitakshara (although it 
must not be understood.that .I.am ‘satisfied 
that any.such difference exists), but if and 
in so far-as the. Madras decisions.purport to 
- lay down the above -propositions.as matters 
of.general Hindu Law, with all .deference ‘I 
venture to think- that they. do not correctly 
state the Law of India. 

In support of the first proposition ‘two 
decisions ot the. Judicial Committee are 
relied on. Soorjeemoney Dossee v, Deno- 
bundoo:Mullick (34) and Soodamini Dasi-v, 


` (29) 28 M.1atp:6 (E. B,)-- 
(30) 25 M, 351; 12 M. Ld.6.. 00 
p GI) 43 1nd. Gas. 679; 3331. Ta J. 665; (1918) M. W. 


` (32) 70 Ind. Cas, 889746 M; 180; oe M. W.N. 
532; 16 L. W. 369; 43 M: L. J. 486; A. I. R. 1922 Mad. 
457; 31 M. L. T. 221 (F. B.). i 
~ (33, 92 Ind. Oas. 928; 49 M. 116; A. I. R. 1926 Mads- 
"84; 49 M. L. J, 568. 
(4) 9 M, I, A. 123; 1 Sar P, O. 9,837; 19 E, R, 
4 = x, 
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Administrator-General of Bengal .(35). In 
the first case it was held that the widow was 
“entitled absolutely in her own right” to 
certain accumulations of income that had 


:accrued after her. husband’s death. It is 
-clear, however, from the decisions of later 


Boards. that the Judicial Committee have rot 
regarded that decision as a statement of the 
general law binding upon them, and have 
resiled from it. Indeed, it has been pointed 
.that there were no questions in that case as 
.to any conflicting rights between ‘her-heirs 
and the:reversionary.heirs of her husband,” 


.and “ Their Lordships cannot, therefore, re- 


-gard this case as -a conclusive, or even 8 
direct authority upon the question [per Sir 
Robert i 


Collier in Gonda Kooer -v. 
Kooer Ooday Singh (21)]" while in 
Isrt Dutt Koer v. Hansbutti Koerain 
(23) Sir Arthur Hobhouse observed 


that in Soorjeemoney Dossee’s cate (34). 
“all that-was.done was to recognise her 
tight to the full usufruet and control of 


the accumulations See.also per Jackson, J., 


in Puddomonee Dossee v, Dwarkanath (36).” 


-In Soodamini Dasi-vy. Administratcr- 
General of Bengal (35), as pointed out-by Lord 
‘Shand, in delivering-the judgment of -the 
Board, “the circumstances in which she (i.-e., 
the -widow)-obtained possessicn of this fund 
were ‘very peculiar.’ ” 

‘The widow had received the -accumula- 
tions.of the income that had accrued since 
her husband's death under a deed of -ar- 
rangement by which a family .dispute-waa 
settled. During the dispute the -widow 
claimed this fund.as‘her absolute property, - 
and the deed:of arrangement proceeded 
upon that footing, the question before. the 
Judicial Committee being whether -in the 
circumstances the fund was to.be regarded 
as.an accretion to the corpus of the-hus- 


-band’s ‘estate. Lord .Shand -stated ‘that 


“She claimed this income as her absolute . 


-property, and their Lordships -can see no- 


thing in the language of the deed of agree- 
ment, or in the transaction with -sham 
Ohurn Mullick, which can. support the.ap- . 
pellant’s contention that -she- agreed. to - 
receive this income as capital in: which. she 
should acquire only the -estate of-a -Hindu ` 
widow,” h | 
ii (35) 20 I. A. 12; 20 0, 433; 6 Sar. P. 0..5. 272; 4- 
Ind. -Jut. 223; 10° Ind: Dec. (N. 8.) 293. (P; 0.), Ry 
(36) 25 W, R, 385 atp 381, o 


1i9-1, O. 1938 
- Their Lordships, therefore, held that the 
fund “was received as income which, 
under the arrangement with Sham Churn 
Mullick, was her absolute property.” Ss 

As L understand the decision in that 
case, their Lordships were content to deter- 
mine the issue that was before them, namely, 
whether the fund. was to be treated as an 
accretion to the corpus of the husband’s 
estate, or whether she received it as in- 
come to which under the deed of arrange- 
meat she obtained an absolute right. [see 
Bhagbutti° Devi v. Bholanath Thakoor 
(22)], and did not affect to determine any 
general principles relationg to the power 
.of.disposition possessed by a widow under 
the Hindu Law. A 

The second proposition, namely, that a 
Hindu widow must bə presumed to intend 
to retain dominion over the income of 
property inherited from her husband 
follows’ as a cerollary to the first, and in sup- 


port of it reliance is placed upon the follow- 


ing dicta of Lord Phillimore in Raja of 
Ramnadv Sundara Pandiyasami Tevar (27): 
“Their Lordships think the answer to 
this is that a widow may so deal with the 
income of her husband's estate as to make 
it an accretion to the corpus. It may be 
that the presumption is the other way. . A 
_ “casé has been cited to their Lordships which 
seems so tosay. But at the outside it isa 
presumption ‘and ib is a question of fact to 
be determined, if there is any dispute, 
‘whether a widow has or has not so dealt 
‘with her:property.” i ; g 
` Reference appears- to have been -madé 
inthe course-of the argument.of Counsel for 
the appellant to the case of Akkanna vy. 
Venkayya (3V), bùt at the hearing before 
the Judicial Committee the ‘question that 
called for consideration was whether, hav- 
“ing regard to the form of the pleadings and 
‘the course of the proceedings, the plaintiff 
was entitled’ to maintain the suit for arrears 
ofincome. In my opinion their Lordships 
did ‘not pretend to- consider,. much -less to 
decide, whether ‘the proposition. of law 
` for which Akkanna v. Venkayya (30) had 
been cited was correct; and it must not be 
taken that Lord Phillimore in- that case 
intended to throw -any doubt-upon what I 
think now is clearly -established, that the 
unexpended income derived from property 


(37):49 Ind. Oas. 704; 46 I-A, 64-at p. 71; 17 A L.J. 

J. 164; 23 O. W.-N. 549; 29 O. L. J: 
! 95-M. L. T. 400; 21 Bom. L. BR. 885;. (1919) 
W.N. 511; 42 M-58]; 10 L. W, 333 (P20), - 
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inherited by a widow: from her husband 
will follow the corpus, and on the death of 
the widow will descend to the husband's 
heirs, unless it is proved that during her 
lifetime the widow had disposed of it in 
such a way that the true iaference from 
the facts is thatshe intended to treat it as 
though it were her own property. Naba 
Kishore Mandal v. Upendra Kishore Mandal 
(38) and cases cited supra. ` 

As I apprehend the matter, however, the 
important circumstance to bear in mind 
in this connection is not the nature of any 
presumption that may arise, but that the 
validity of a widow’s dispositions is made 
to.depend upon her intention to be inferred 
from the way in which she has treated the 
income. But if that be the test, (and in 
the present state of the authorities I am 
content to.assume that it is,) itis manifest 
that a widow does dot receive the income 
as her own absolute property. For if she 
obtains an absolute proprietary title to the 
income and profits of the property as the. 
heiress of her husband, how can herin- 
‘tention affect the course of succession or 
the validity of her dispositions? If it is her 
stridhan it is her own absolute property 
with which she can deal’ as she chooses, 
and which, if undisposed of, at her death 
will descend to her heirs.’ Her intention is 
utterly immaterial, for the absolute title 
passed to her, .not because of any thing 
that she intended or did, but because she 
“was the heiress of her husband. It is 


_ settled law, however, that if such unexpend- 


ed income “has not been disposed of by the 
widow -in her lifetime it will follow the 
corpus of the estate, and descend, not to 
her heirs, but to the-heirs of her husband, 
and that the validity of her dispositions 
inter vives Gepends upon whether the true 


‘ inference to be drawn from her treatment 


of the income is that she intended that the 
property should not form .an accretion to 
her husband's estate. For these reasons it 
is clear; to my mind, that -such income is 
not and cannot be her siridhan, and is not 
‘property to which by inheritance she 
obtained -an absolute proprietary title, 
Bearing in mind what I regard as the 
cardinal factor in the situation, that a 
widow was intended to receive a right 
merely to enjoy the usufruct of her hus- 

(38) 65 Ind. Oas. 305;.26 O. W. N, .322 atp 325: 20. 
A. ‘t..J., 22; (1922) M.iW. N. 95; 35 O L J. 116: 
42 M. L. J. 253; 24 Bom. L. R. 346; 15 L, W. 417; 3g 
M. Ë T. 234; 3 P. L. T. 3ll: A. L R. 1922 P, O. 39 
(P. C.). ; ; 


BIB.. ae 


her widow's estate, I am clearly of opinion 


that when she ceased to possess the capacity 


to enjoy the income she lost the power to 


dispose of it, and, as her Will must needs- 
speak. from her death; that a Hindu widow: 
is incompetent to dispose by Will of the: 
income ‘derived from her husband’s estate, 


whether such income had been received by 


ber during her lifetime or had accruéd’ 


dué to her at the'time of her death. It 
becomes unnecessary, therefore, to consider 
the second issue, whether the arrears of 
yent in suit passed under the terms of 
Priyatama’s Will.to the plaintiff as her 
executor. But as the issue has been argued 
fully and strenuously it is desirable, I think, 
that I should state the opinion that I have 
formed upon it, é 
_ Now, under her Will Priyatama left to 
the plaintiff as the sole executor “the whole 
of my properties and monies of which I 
shall die possessed”. By a declaration of 
the 7th September, 1904, Priyatama 
had expressed the intention “to deal 
with the said 
ties, (i. e, certain. immoveable pro- 
perties which this suit doesnot affect) and 
“money including the said annual rent of 
rupees fifteen thousand payable to me under 
the termsof the lease absolutely andindepen- 
dently of my husband's family, and so as to 
debar anyone after my death from claiming 
ihe ssid properties and monies as reverting 
to the estate of my husband, and that I 
‘propose to- and shall by Will of deed dispose 
of the said properties and monies in such 
manner as I shall consider proper". 

At the commeneement of her Will, after 
specifically referring to the said properties 
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above-mentioned proper- ` 
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térms of the Will then under consideratiun-to 
include. “arrears of rent, since these must. 
be looked upon by all the rules of “consirucy 
tion to be-Mrs.- Shelmer’s money at the. time 
of'her death ” per Baron Gilbert in‘Re Mary 
Shelmer'’s Will (40). | - = eae 
The ruleto be drawn from-the authori- 
ties is that prima ~ facie: “money’-means | 
Ynonies in- hand- or réceivableat call; butas 
“money” is a term of elastic connotation 
it’ will receive a wider or -more restricted 
construction according to the :context in 
which it is found, and the: intention of 
the testator to be collected from the Will . 
as a whole. Rogers v. Thomas:(41), Langdale 
vy. Whitfeld (42), Collins v. Collins (43), Byrom 
v. Brandreth (44), In re Cadogan (45), Inre 
Townley.(46). In ‘the. present case, I havé 
no doubt that Priyatama intended that the 
arrears ofrentin sùit' should be included in 
the expression “monies of which I shall 
‘die possessed”, and that such arrears pur- 
‘ported to pass under the Will to the plaintiff . 
as executor. But,asI hold-that Priyatama 
‘was not competent to dispose by Will of the 
sums in suit the claim fails, and the suit is 
dismissed with costs. . : $ 
OY, N. V. : Suit dismissed. . 
(40) (1725) Gilb. Rep. 200 at p. 202; 25-E. R. 139, . 
(41) (1837) 2 Keen 8; 48 E. R. 581; 44 R. R. 173. —; 
(42) (1858) 4 K. & J. 426; 27 L. J. Ch. 795; 4 Jur. 
(xs. 8) 706; 6 W. R. 862; 70 E. R. 178; 116-R. R. 


388. a : 

(43) (1871) 12 Tai. 455; 40 L. Jv Ch. 541; 24 Le.T, 
780; 19 W. R. 971. i 
- (44) (1873) 16 Eq. 475; 42L. J. Ch, 824;.21 W. B. 
A i 24; 21 W. 5 


2, $ 

(d5) (1884) 35 Ch. D. 154; 53 L. J. Ch. 207; 49 L. 
T, 666; 32 W. R. 57. - 
(46) (1884) 53 L. J. Ch. 516; 50 L. T. 394; 32 W, 
LR. 549. ; GN 


and annual income and the declaration of - 


7th September, 1904, Priyatama left, “the 
whole of my properties and “monies 


of which I shall die possessed” to the execu- - 


tor of the Will upon certain trusts. 


Having regard to the provisions of the ` 


Will it cannot, I think, reasonably be con- 
tended that the arrears of rent in suit form- 
ed part of the “properties” of the testatrix, 
but the question is, were the arrears “mo- 
nies” of which she died possessed? Now, 
“money? is a mere comprehensive term 
than “cash”: Sarojini Dassi v. Gnanendra 
Nath Das (39). As long` agoas 1725 it 
was held to mean “ready money and 
money due” and; having regard to the 


(39) 33 Ind. Oas, 102; 23 O., L.J. 24Latp, 251. 
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JUDGMENT. < 

Broadway, J.—It appears that one 
Musammat Bakhtan ‘executed a deed of 
gale in favour of her brother Ghulan Hasan 
on the 15th of February, 1914. The property 
conveyed consisted of a house. On the 
97th of March, 1923, Ghulam Hasan sued 
his sister and her second husband and his 
son for possession of the house, alleging 
that subsequent to the sale he had obtained 
possession of the property bought but had 
permitted his sister to continue to live in 
it. Musammat Bakhtan pleaded that the 
house had belonged to her first husband from 
whom ‘she had obtained it, thatshe had 
been induced:by her brother, the -plaintiff, 
to execute this deed of sale in his favour 
in order to deprive her first husband's 
collaterals of the property and that the deed 
_of conveyance had never been acted upon 
and was purely fictitious. The ‘trial Court 
dismissed the plaintiff's suit, holding that 
the transaction was a fictitiousone. Ghulam 
Hasan appealed to the District Judge, and 
the learned District Judge took a contrary 
view, holding that Musammat Bakhtan had 
failed to provethat the transaction- had 
been fictitious. He. accordingly decreed 
the plaintiff's suit forthe property claimed, 
excluding from the decree, however, one 
small kothi. - : 

Musammat Bakhtan_ then -preferred a 
second- appeal to this Court which came up 
for-hearing as “a motion before a Division 
Bench -on the 10th of December, 1923, On 
this date Mr. Niaz Muhammad for the appel- 
lant stated that-the lower Appellate Court 
had reviewed its-judgment and asked for 
time to file an amended memorandum of 
appeal.” Time was allowed, and in due 
course an amended ,memorandum of ap- 
peal was filed, containing certain additional 
grounds. - - 

- Beforə us to-day Mr. Niaz Wuhammad has 
urged thatthe decision of tue lower Appel- 
late Court was open to attack in second ap- 
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peal on the ground that the onus had been 
wrongly placed on the appellant to prove 
that the transaction: was a fictitious one. 
He placed reliance on Ram Chand v. Har- 
nam Singh (1), Bhagwan Das'v. Ram Bat (2). 
Those cases proceeded on their own particu- 
lar facts. There can be mo doubt, that 
having regard to the fact that Musammat 
Bakhtan executed the deed of sale, the onus 


“lay on her to prove that the transaction was 


a fictitious one. The finding of the learned 
District Judge that it was nota fictitious 
transaction is one of fact which we are 
precluded from examining in second ap- 


peal, 

This would dispose of the case before us 
but for the fact that the matter has been 
complicated by the learned District Judge's 
action in. granting- the application for 
review referred to above. This application 
related to the exclusion of the kothi from 
the decree. It was. entertained by the 
learned District Judge and granted. Mr. 
Niaz Muhammad has attacked this action 
of the learned District Judge and has urged 
that the review had been wrongly granted. 
As a matterof fact, the appeal before us is one 
against the Snal decree as prepared after the 
review had bean allowad. Therefore, the find- 
ing as to the the fictitious nature of this tran- 
saction, covers this kothi. No doubt it is com- 
petentfor a party aggrieved to appeal against 
an order allowing review under the provi- 
sions of O. XLIII, r. 1 (w) of the Oivil 
Procedure Code. It seems to me, however, 
that the powers of an Appellate Court are 
limited by x. 7 of O. XLVII of the Civil 
Procedure sCode. Mr. Niaz Muhammad 
has been asked to state whether the order 
on review contravened the provisions of 
r. 2orr. 40f O.XLVII and was constrained 
toadmit that’ neither of these two rules had 
been contravened. In these circumstances 
it appears tome that we are not empowered 
to interfere with the order passed on review 
in this appeal. | 

It was then contended that, inasmuch as 
the order was passed. without jurisdiction, 
having - regard to the decision of their 
Lordships of the Judicial Committee in 
Chhajju Ram v. Neki (3), this appeal might 
~ (1) 68 P. R. 1900; 35 P. L. R. Sup. 1900. 

(2) 25 Ind. gan, 538; 58 P, R. 1914; 236 P; L. R. 1914; 


159 P. W. R. 1914. . 

. (3).72 Ind, Cas. 566; 3 Lah. 127; 30 M. L. T. 295; 26 
OW. N. 697; 41 P. L. R, 1922; 8 P. L. T. 435; A. I 
R, 1922 P. C. 112; 16 L. W. 37; 17 P. W. R. 1922; 43 
WU. L. J. 332; 24 Bom. L. R. 1233; 4U. P. LR. (P.O) 
99; 36 O. L. J. 459; 49 I. A. 144 (P. 0). 
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be tréated as a revision. Speaking for 
myself, is seems to me that the learned 
District Judge's action in dealing with this 
application for review was unsatisfactory, 
-but at -the .same time I am not prepared to 
treat this part: of the appeal as å revision 
in this particular case because it appears 
that the kothi was definitely claimed in the 
` plaint and not specifically referred toin the 
written statement filed by the appellant: 
Thé appellant’s defence was that the entire 
transaction: was fictitious. She did not 
| elect to differentiate between any portions 
“of the properties claimed by the plaintiff.” 
-- -I would, therefore, dismiss -this appeal, 
but in the circumstances leave the parties to 
bear their own costs. - l 
Haidar,'J.—lagree.. ` MA 
ANA, ; Appeal dismissed, 
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-LAHORE HIGH COURT. 

, BECOND Civin APPEAL No; 1446 oF 1927, - 
SE December 19, 1927. 

-  Present:—Mr. Justice Tek Ohand. , 

MAKHAN LAL—Desrenpant—APPELLANT 

“versus ` 3 

. MOTI RAM—PLAINTIFF— RESPONDENT, | 

: Pleadings—Suit based on full ownership—Plaintiff 
found co-owner—Procedure—Dismissal of suit, legality 
of—Party walls, ownership of. ae X 

It a plaintiff comes into Court claiming to be 
exclusive owner of certain property but he is found 
to.bé ajoint-owner with the defendant, the Courts 
should proceed to decide the case onthe basis of 
joint ownership. [p. 521, col. 1.] ae 

Obiter—There may be cases in which a wall 
which is a party-wall uptoa certain height may, 
above.that, be the separate property of one of the 


. [p. 522, col. 2.] . 
eras ee Arnold (7), referred to. 


~ Second appeal from a decrees of the Addi- 
- tional District Judge, Jullundur, dated the 
2nd March, 1927. f i 
3 Mr. Ram Lal Anand, for the Appellant. 
Mr. Mehr Chand Mahajan for Mr. Jagan 
Nath Aggarwal, for the Respondent. - 
JUDGMENT.—The plaintiff-respond- 
ent Moti Ram and one Nathu Sheikh were 
the owners of two adjoining houses in 
Jullundur Cantonment, which were separat- 
ed by kacha wall 8 feet high. Nathu died 
leaving bim surviving a widow Musaminat 
“Manto and a brother Lal Mubammad, On 


23rd August, 1923,-an agreement was ezes, 


cuted between -Lal- Muhammad. and the 
plaintiff whereby the plaintiff was allowed 
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to raise the height of the aforesaid wall 
by building it in pucca -brick - work and 
it was ‘stipulated that the part:so built 
would be his exclusive property.. It appears 
that in accordance with this agreement 


the plaintiff-respondent. raised the height -` 


of the wall by.3 feet building this addi-- 
tional portion pucca. . About a year. later; 
on 18th August, 1924,. Musammat Manto, 
widow of Nathu sold ‘the house to’ 
Makhan Lal, defendant-appellant.: This 
sale deed was attested by. Lal Muhammad 
and his son Kallan but no mention was 
made in it of the agreement which Lal 
Muhammad had executed in favour of the 
plaintiff on 23rd August, 1923. Soon after 
the defendant Makhan Lal- began . to. re- 
build portions of the house which he had 
bought and in doing so he .placed his 
rafters on the pucca .portion.of the wall ` 
intervening between this house,.and the 
house of the plaintiff, which portion the 
plaintiff had built in pursuance of the 
aforesaid agreement. The plaintiff object- 
ed to the defendant placing his rafters in 
this portion ofthe wall and on the de- 
fendant’s refusal to remove them the 
plaintiff, on lst December, 1925, instituted 
the present suit asking for a permanent | 
injunction ordering the defendant to 
remove his.rafters from the portion afore- 
said and not to build any structure over 
it nor to open any ventilators in it. The 
suit was dismissed by the trial Court but 
has been decreed by the learned District 
Judge, f 

On second appeal the first point taken. 
by Mr. Ram Lal -Anand on behalf of the 
defendant-appellant is that the learned 
District Judge having found: that ‘the 
agreement entered into by Lal Muhammad 
in favour of the plaintiff was not author- 
ized by Musammat Manto and was, there- 
fore, not binding on her or her. transferee, 
(the defendant-appellant) the learned Dis- 
trict Judgeoughtto have dismissed the suit 
and not set up an entirely new case for 
the plaintiff respondent. I have examined 
the pleadings in the case and carefully 
considered the reasoning of the learned 
District Judge‘and the arguments of both 
Counsel and have reached the conclusion 
that the point om which the learned Dis- 
trict Judge Las decided the care against 
the appellant is fully covered by the 
pleadings of the parties. lt is no doubt 


‘true that- in the plaint the. plaintiff-relied 


largely on the aforesaid agreement but in 
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para. 4 of the plaint he. put forward an 
alternative claim independent of the agree- 
ment, and the pleas of the defendant and 
the evidence that he led leave no. doubt 
that he was fully cognizant of this part 
of -the plaintiff's claim. Moreover, grounds 
Nos. band 7 of the plaintifi’s memorandum of 
appeal to the District Judge fully set out 
this point,, which was argued before him 
without any objection on the: part of the 
defendant-appellant. I, therefore, see no 
force in this contention and hold that the 


decision of the learned District Judge is. 


not vitiated by his having set up a case 
not covered by the pleadings of the 
parties. | 

It is next eontended that the plaintiff 
had claimed the wall tobe his exclusive 
property. and as seon as the District Judge 
found that the kacha wall was joint. he 
should have at once dismissed the. suit. 
Į see no force in this contention also, as 
it is settled law that if a plaintiff comes 
into Oourt claiming to be exclusive owner 
of certain property but he is. found to be 
a joint-owner with. the defendant, - the 
Courts should proceed to decide the case 
‘on the basis of joint ownership. 

The next question which has been’ de- 
bated before me is whether the defendant- 
appellant is bound by agreement which 
had been executed. by Lal Muhammad: in 
favour of the plaintiff long before the defend- 
ant tought the house from: Musammat 
Manto. As pointed out already the house 
belonged originally to Nathu, a Sheikh resid- 
ing in theJ ullundur Cantonment and presum- 
ably governed by Muhammadan Law, undcr 
which on Nathu’sdeath this three-fourths of 
house vested in Lal Muhammad and one-fourth 
in his widow. Itisinot contended on be- 
half of the appellant, and indeed there is no 
evidence on this. point on the record that 
Nathu was governed by Customary Law. The 
facts: and’ the circumstances of the. case 
clearly show. that when the appellant 
bought thehouse in 1924, he was fully. awaré 
of the fact that Lal Muhammad had execut- 
ed an agreement in favour of the plaintiff 
and.in order to lay the “foundation of future 
litigation. with the plaintiff, he purposely 
got the-sale-deed executed by Musammat 
Manto reciting that she was the sole owner 
of the house; but at the same time he took 
the, precaution of having the deed attested 
by Lal Muhammad and his son Kalan. There 
‘is no-deubt whatsoever that this was merely 
a device to get-over-the -obligation which 
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Lal Muhammad aa the owniér of the three- 
fourths of the house had incurred in favour of 
the. plaintiff in respect of the-intervening 
wall by the. agreement of the 23rd August, 
1923. The learned District Judge has held 
that. Lal Muhammad had no -right-in- thë 
house simply because in the sale deed by. 
Musammat. Manto in favour of the defendant 
it is stated that shé was the sole owner. 
This admission,. however, is not binding on 
the plaintiff, who was. not a party to that. 
deed. In these circumstances the presump- 
tion that the parties are governed by Muham- 
madan Law must prevail and it must be held 
that Lal Muhammad owned three-fourths 


‘Share injthe house and the agreement execut- 


ed by- him in favour of , the plaintiff was not 
wholly ineffectual. -It must- be, borne in 
mind that the defendant-appellant purchas- 
ed. the house with his eyes open long after 
the agreement had been executed.and the 
height of the wall raised by the plaintiff at 
his own expense in pursuance thereof, 


‘That the defendant was fixed with the 


knowledge-of this agreement is proved not 
only by the devise adopted by him in 
ostensibly buying from Musammat Manto: - 
and having the deed executed by Lal 
Muhammad and his son but also by the 
further fact that at the trialhe asserted 
that he -had placed his rafters in the pucca 
‘wall with the consent of the plaintiff'sson 
Ganeshi Lal. This was, however, denied 
by Ganeshi Lal and has been-held to be 
unproved by the learned District Judge. 
Then there sis the point rightly emphasized 
by the District Judge; that in paras, 4 and 
5 of the jawab dawa the defendant described 
the increased portion of the wall as “the 


‘property ofthe plaintiff” and rested his case 


mainly upon the consent obtained from the 
‘plaintifi’sson for the insertion of. the rafters, 
I must, therefore, hold that the plaintiff 
was the owner of the newly built portion of 
the wall and the defendant had no-right 
to place his rafters in it, without -hig 
consent, which ‘is not proved on -thè 
record. i : ia 

In this view of the cise, it is not necessary , 
to decide the legal point whether when one 
of the co-owners. of a jointly c wned‘party- 
wall raises its height at his own expense 
the increased portion is. or. is not 
owned exclusively by ‘such’ owner er 
wheter it becomes the joint property of 

oth, ` i ` n Sa Se 
-. So far as the case-law in India is concerned 
the authorities on the point are not- wiiforai, 


b92. 


In.Kanakayya v. Narasimhulu--(1)_ it was: 
held. by one of the Judges (Parker, J.) that 
where. one of the.two-tenants-in-common_of, 
a:party-wall raised its height with a view, 
to build a-superstructure on his own tene- 
ment, the. other, tenant-in-common who had. 
not consented to the ‘addition to the wall:but: 
had:.suffered no inconvenience therefrom 
was, entitled to sue for the removal of the 
newly ereeted. portion. In support of this 
conclusion .reliance was placed upon the 
well-known English. authority: Watson v. 
Gray (2). The. other, Judge, Subramania 
Ayyar, J., was not inclined to support this. 
view but ultimately agreed with his col-, 
league.. This decision was followed by the 
Allahabad High Qourt in, Ikram Ullah 
Khan v. Muhammad Yunis Ali Khan (3). 
< The. Bombay High Court has, however, 
taken the contrary view and a Division 
Bench. has held in Imambhai Kamirudin v. 
Rahimbhai Usmanbhai(4) that where one of, 
the owners. of a party-wall raises its, height 
with the consent or acquiescence of the 


ta F 


other owner. such raised portion is also a 
party-wall. and, that, neither owner is at 
liberty to open windows. etc., in the portion” 
‘ go raised. In that case.the Madras judgnien- 
above cited was expressly dissented from. 
This ruling has been followed by the Bom-. 
bay High Court in Shivputrappa Parappa 
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allowed to turn. round and seek relief on | 
the assumption that such consentor acquiés-" 
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cence existed infact. - 
“Mr. Ram. Lal finally 
was -a legal .impossibility that the lowér 


portion of -a wall be joint, and ‘the upper, E 


portion’ be exclusively owned by.one of the 
co-owners alone, but.hé was enable tocité 
any authority in support of his assertion. 
For the proposition there may be cases in 
which “a wall which is a party; 
wall up to a certain height may, above 
that, -be ‘the separate -propertyof one 
of. the owners, reference i 
to.the leading English authority Weston v. 
Arnold (7);and the other authorities col- 
lected ‘in the Peacock’s Law. of’ Hase- 


ments in British India, Third ‘Edition, pages: 


187 and 188. . n 
-For the forgoing reasons, I, uphold the 
conclusions of the learhed District Judge 
and dismiss the appeal but having regard 
to all the circumstances of the case I direct 
that the parties shall bear their own costs 
throughout. 4 ae eee 

A. N.A, - ` Appeal dismissed. . 
NG (1874) 8 Ch, A. 1084; 43 L. J. 


Kaüshetti v. Shivrudrappa Kalappa, Huli (5)- 


and in Rajubhai Mohanbhai v, Lalbhat Mul- 
chand (6). It is, however, not necessary to 
decide which of these two rival views is 
correct as Mr. Ram Lal” concedes 
that the pointdirectly decided in Kanakayya 
y. Narasimhulu (1), does not arise here as 
the present is not a suit by Makhan Lal 
(defendant), for remoyal 
the wall recently built. Similarly, before 
the appellant can get any support from the 
Bombay rulings he must establish that the 
party-wall was raised with his consent or 
acquiescence or with the ‘consent -or ac- 
quiescence of his yendor. -Throughout the 
‘trial the :defendant-appellant “strenuously 
Sontended that no such consent or acquies- 
cence had’ been given and he cannot now be 
H ® 19 M. 38; 6 Ind. Dec..(w. s) 131. 
~ (3) (1880) 14 Oh. D.192; 49 L. J. Ch. 243; 42 L. T. 
© 994; 28 W. R. 438; 44 J. P. 537. hee UE Be 
. (3) 30.Ind. Gas..33; 13 A. L, J. 473. $ eo 
i ld 87 Ind. Cas: 977; 49.B. 586; . 27 Bom. L. R. 503; 


- SA, I. R. 1925 Bom, 373. i 
< -$(8)°96 Ind. Cai 482; A, T, R. 1926 Bom. 387; 28 Bom. 


T.R. T08. oe : - 
* -(6) 97 Ind, Oas, 691; A. I.-R, 1926 Bom:.545; 28 Bom. 
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of the portion of- 


: OUDH CHIEF COURT. . 

_- First Orvic APPasL No. 26 or 1928, - è 

August 13, 1928. i - 

- Present :—Mr. Justice Misra and - 

ii Mr. Justice Nanavutty. 2 

SHAH MOHAMMAD JAMIL ATA— -> 
DEFENDANT No. 1 —APPELLANT 


versus $ 
SHAH MOHAMMADHAFIZ ATA— 

- PLAINTIFF AND OTHE4S—DEFENDANTS— 
ni RESPONDENTS. ‘ 
“ Pardanashin woman—Absence of independent advice 
Agreement by pardanashin—Duty of persons claiming 
under agreement-- Agreement to refer to arbitration by 
mother as de facto guardian, validity of-—-Possession; 
when adverse. Aas of o ; 
` Where a pardanashin lady who lived a lonely and 
forlorn widow isolated in a monastery with no 
aceess to any relation or disinterested person to 
give her independent advice, subscribes her signa- 
ture to an agreement, it is incumbent on those who 
claim under the agreement to prove by the strongest 
and the most satisfactory evidence that the transac- 
tion was areal and bona fide one fully understood 
by the lady. [p. 531,col 1]. 


“Mata Dinv. Ali Mirza (1), Cursandas Natha v. 


Ladkavahu (2); Tacoordeen--Tewarry v. Nawab-Syed. E 


“Ali Hoosein Khan (3), Sudisht Lal v. Sheóbarat Koer 


@, Wajid Khan v. Ewas Ali’ Khaw: (5), Sajjad, ` 


argued that, it 


maybe mada. 


Oh, 123; 2 W.R; ` 


~ 4121, 0-1928 


9. 


TT. phe plaintiff, Shah Hafiz Ata, brought the ` 


‘Husain v, Abid -Husin Khan (8), Kali Bakhsh, Singh 
v. Ram, Gopal Singh (1) and Smith v. Kay (8), referred 


to. 7 y a pa i g 
` The-mother-as the defacto’ guardian . of minors -is 


. not competent; wnder.the Muhammadan: Law, to 


enter on:their behalf into an agreement to refer to 
arbitration ,any dispute, even where there is no 
dejuré guardian ofthe minors, as such agreement 
“would necessarily, if acted upon, involve dealings 
with the: immoveable properties of: the minors. jp. 
532; col 2] 2 0.7 0p ee! E 
Sunitabala Debi v. Dhara Sundara Debi Chouwd- 
harani’ (9) and” Saratkumart, Dasi v. Amullyadhan 
‘Kundu (10); referred-to. ae 
< Wheh the possession of'a son-could be referred to 
a. lawful title,as heir of his father, it ¢annot be con- 
sidered as adverse. [p. 533, col. 2.] 
`” Faridunnissa v. Mukhtar Ahmad (11), Imambandi 
y. Mutsaddi (12), Mohsenuddin Ahammad v. Khabirud- 


_- SHAH MOHAMMAD JAMIL V; SHAH MOHAMMAD. 


l 523 
din Ahmad (13), Corea v. Appub . Tho 

y: Thomas (15), ied Raza an pa “Thon 
ead geng Nath. Rai 'v. Baladeb Das (17), tefer- 
Te O. > $ Sa 5 a Hi o 
:: -First appeal againt an order of. the: Stb- 
ordinate Judge, Rae Bareli, dated the. 3rd 
D, 1927. T ere ee 
' - Messrs. M. Wasim and Khaliquzzaman, fó) 
h Appellant. Ta AA ir 
= Mr. A.P: Sen, for-the Respondents, ` ` -: 
_ JUDGMEN'T.—This is a defendant's 
appeal from a judgment and decree of ‘the 
Court of the Subordinate Judge of Rae 
Bareli, decreeing the plaintiff's suit. The 
following pedigee will serve to explain the 
‘relationship between ‘the parties :— 











x. : x : 3 p e 
G [. = š . ) 
. Shah Mehdi Ata - - First wife = Shah Husam Ata = Second ,wife 
Ree lL. : : Bibi Tahira, ied ; Kabirunnissa, 
re rh ) died in 4th March, 1910, died 1911 ` 
Shah Naim Ata, Shah Alim Ata, © Bibi Alia. | husband's : “fo 8 
ı -defendant No: 2, defendant No. 3, Musammat lifetime. A 
Musammat Anra; . Musammat Našira, z amil Ata, { 7 
._ . sister o . sister of efendant Hafiz Ata, M Sabira, 
defendant No.l, , defendant No, 1. No, 1. (plaintiff), ed ate 
ey 6 f | f 4 `~ - -father and before her 
= 77 " * mother, =. 
; x si 
Ee TAN Nif. Mani ni Naar Taal À ‘at Zakira 
~ ‘Rasid-Ata,  Musammat Nazira usammat Nasira. amil Ata, - Musan i 
< died in father’s died in father’s wife of . defendant Spite of aes, 
lifetime, lifetime. defendant No, 3, © No, 1. defendant No. 2, 
AG < died 16 years ago. died 9 months before 


present suit on the allegation that his father 


died on the 4th of March, 1910, that at the. 


‘time of his death he was in possession of 
three entire villages Panahnagar Dhingwas, 
Aurangabad and Kewalpur as maintenance 
holder, that he had a share in village Pir- 
‘nagar Daur-to the extent of Rs. 52-6-75 pies 
‘and also ownedahouse and compound known 
“as “ chobi dalan" in Salone, that plaintiff's 
share in the assets of his father was one- 
half, that villages Panahnagar Dhingwas 
and Aurangabad along with other villages 
-were mortgaged with possession to defendant 
"No, 4Babu Murli Dhar, in liea of an ancestral 
“debt, that in the lease, dated 8th December, 
-1900, Shah Naim Ata (defendant No. 2) the 
present sajjadanashin of khangah Salonee 
agreed that so long as he did not get the 
villages redeemed, he would -pay Rs. 70 per 
annum in cash to, Shah Husam Ata or his 
heirs, that as defendant No. 1 denied the 
¿plaintiff's title to the assets of his father, 
zthe present suit was filed for a declaration 


filing of suit. 


thatthe villages named above plaintiff wa8 
entitled to a, half share and that so long a3 
these villages were not redeemed plaintiff 
was entitled to realise half of Rs. 70 per 
annum, and that plaintiff was also entitled 
P half of Rs, 52:6-73 in village Pirnagar 

aur, G S po 


peg 


4 pues 


` The defendant No. 1, Shah Jamil Ata 
who is thé principal defendant in this ` case. 
denied the plaintiff's title to a half share in 
hisfather’s property and alleged that im- 
mediately after the death of Shah Husam 
Ata a dispute arose between him. and 
Musammat Kabirunnissa, his step-mother. 
which was settled by.an agreement to. refer 
the matter to arbitration being ‘drawn up on 
the lst April, 1910, whereby Shah Naim 
. Ata was appointed arbitrator, and that Shah 
_Niam Ata by his award,-dated the 2nd 
April, 1910, made him (defendant No. 1) the 
absolute proprietor of all the property’ of 
the deceased Shah Husam Ata,’ fixing 
„only à small guzara or maintenance, allow- 
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ance for the plaintiff and his mother and 
‘Bister, that according to the award, muta- 
-tioh of names” in favour of the defendant 
No, 1 took:place in the revenue registers, 


` that the award was filed in Court and a _ 


decree passed in terms of the award by the 


Subordinate Judge of Rae Bareli on’ the | 


[3th August, 1910, that in face of the award 
and the-decree passed. thereon, plaintiff was 
not entitled to any share in the assets of 
f bis: father. and that the plaintiff's suit is 
barred, by the principle of res judicata and 
by: estoppel. Limitation. and adverse posses- 
‘Bion Were also. pleaded, 
‘The learned: Subordinate J udge held that 
‘the mechanical execution of the agreement 
to refer the dispute to arbitration (Ex. A-5). 


by Musammat Kabir-un-nissa was proved, but © 


he found that intelligent execution was not 
proved. He further held that legally the 
mother of the plaintiff had no right to éxe- 
cuté: this deed on-behalf-of the plaintiff and 
that plaintiff was not properly. represented 


before the arbitrator or when the award was | 


made a: decree of the Oourt-and that, ‘there- 
fore, there could be no estoppel, no adversé. 
“possession; mo ‘res judicata and no limita- 
tion. Upon these findings he decreed the 
plaintiff's suit. 

Defendant No. -1-Jamil Ata alone appeals. 
We have heard the learned ‘Counsel for thè 
appellant at considerable léngth and ‘have 


carefully examined the oral and docuiient- ` 


ary . evidence on the record. The appel- 
Jants main contention starts with an `at- 
‘tempt to prove a desire on thé part of his 
father Shah Husam Ata ‘that-his property 
‘should not go to his daughters or to his 
minor son the plaintiff Shah Hafiz Ata, but 
“only to-his-eldest son Jamil Ata, the appel- 
lant. With a view to establishing this 
‘ contention, the appellant has filed Ex. A 8, 
‘which purports to be a draft of a. Will, or 
rather a-deéd of gift, prepared by Imam-ul- 
-Hüda, the senior clerk or Munshi Shahab-ud- 
“Din; Pleader of Rae Bareli: This deed of 
‘gift is alleged to have been prepared ‘ac- 
cording | tothe statement of Mir Azim Ali, 
. Whois said to have been an agent of Shah 
- _Husam Ata. This Ex. A-8 is dated the 26th 
“of May 1907. Now Mir Azim Ali is dead 
‘and-so are Munshi Imam ul:Huda and the 
-Pleader Munshi Shahab-ud-Din; so there is 
‘absolutely no evidence to prove thatShah Hu- 
. “bani Ata atany time.expressed a wish that 
‘the. praintiff ‘should be deprived of his 
‘share inthe sasets of his father. As 
“pointed - “out by the sen Subordinate 
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death of Rashid Ata and.the illnéss and 


“has -nòt 
-Husam Ata was willing to make an oral 
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Judg; Shah Husam Ata lived for nearly 
three’ ‘years after this--draft: of a deed | 
of gift (Ex: A-8) had been prepared 
and,if he really intended.to give all his 
property to his eldest son- Shah Jamil Ata `. 
by hié' first wife.and to disinherit his minor - 
son Shah Hafiz Ata by_his second -wifé, hé 


chad. ample’. opportunities. of carrying | out 


his wishes in bis lifetime ; but he never. did 
Bo. The réasons given by the -dèféridant 


“Shah Jamil Aia for his father's. failure to- 
carry out’ his supposed. intention, are’ to 


our mind. most unconvincing and -wholly 
The illness and subsequent 


death of Nazira would not have’ prevented 


_ Shah Husam Ata from carrying out his © 


alleged wishes. -Abdul Aziz, who is a very 
poor man and who sééiiis to be a mere pup-- 
pet in the: hands.of-defendants Nos. 1and.2, 
has givenevidence on this spot which atrikes 
us as most unconvincing. Finding that ne 
Vaild claim could be founded: upon Ex. A8, 
defendants Nos. 1 and. 3 hit upon the z 
tiieory of an oral Will in pursuance of the 
infructuous:draft of thedeed of- gift Ex A 8. 
Thisstory-of an oral Will made by Shah ` 


` Husam Ata a month before his death is, in 


our opinion, a puré fabrication. It is based 


entirely upon Ex. A-8 which, in our opinion, 


is most suspicious and, is not proved -to re- 
présent.the intention of Shah Husam Ata, 
No reason is given even in the draft itself 
why Shah Husam Ata should disinherit his 


‘son by his second young wife, the first “wife 


being dead. The evidencein proof of the 
oral Will is most unsatisfactory. D. W:!No. 1 
ShahJamil Ata, deposes thathisfather Tadda 
an oral Will in the presence of Shah Naim 
Ata and others. Shah Naim Ata has not 
been ‘examined to prove this oral Will. It 
been ‘explained why, if Shah 


Will, that oral Will was not reduced to: writ- 
ing ‘and the document régistered at the 
Sub-Registrar’s office close by D. W. No. 4, 


‘Shah Alim Ata, who is the younger brother of 


Shah ‘Naim Ata, (defendant No. 2) deposes 


‘that Shah Naim Ata knew at the-time that 


Shah Husam Ata made this oral Will, that 
it was in fact invalid-as being a Will in 
favour of one of thé heirs of a-Sunni family. 
Tn fact the story of the oral Will and of the 
deed of gift (Ex. A-8) strike us‘a-part of ~a 
conspiracy on thé part of Jamil Aia ‘and 
Naim Ata to deprive Musammat Kabir-un- 
nissa and her childrén-of their‘share in the 
property of Shah Husam Ata. Jamil Ata 


> 
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(defendant No. 1) was married to Musam- 
mat Bibi Alia, the younger sister of Shah 
Naim Ata and Shah Alim Ata. Shah Naim 
‘Ata was himself married to Musammat Bibi 
Zakira, own sister of Shah -Jamil Ata, 
whilst Shah Alim Ata, the younger brother 
of Shah Naim Ata was married to Bibi 
„Nasira, another sister of Jamil Ata. 


- Finding-that the draft Ex. A-8 and the 


- alleged oral Will were not sufficient to sup- 


-port their contention, defendants Nos. 1 and 
2, with the help of Shah Alim Ata and 
others; conspired on the death of Shah 
Husam Ata to take such steps as would 
- destroy “more effectively the claims of 
Musammat Kabir-un-nissa and her. minor 
children, the plaintiff and Musammat Sabira. 


` As a result of this conspiracy the agree- 


mentto refer to arbitration (Ex. A-5)and 
the award (Er. A-6) were drawn up. The 
: story inthis connection is that, shortly after 
the death of Shah Husam Ata, a dispute 
arose between Musammat Kabir-un-nissa 
and-her step-son Shah Jamil Ata, Musam- 
“mat Kabir-un-nissa claiming a share in her 
- husband's property according to Muham- 
madan Law, while Shah Jamil Ata set up 
the oral Will and the deed of- gift, and 
claimed the entire property of his father as 
his own. Mohurrum-Ali.and Abdus Samad 
‘aTa.eaid to haye.advised Musammat Kabir- 
‘an-nissato agree to an arbitration of this 
dispute by Shah Naim Ata (defendant No. 
2) and, as the result of that advice, this 
‘deed (Ex. A-5) was drawn up on the ist of 
‘April, 1910,:27-days after the:death of Shah 
,Husam.Ata, and the award was filed by 
‘the arbitrator Shah: Naim Ata, on the 
2nd.of April, 1910, giving the entire pro- 
perty of Shah Husam Ata to Shah Jamil 


Ata, while Musammat Kabir un-nissa and ` 


the other children of Shah Husam Ata. were 
merely given small suňs: as maintenance 
allowance. 


The learned Subordinate Judge has held 
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Heis entirely in the-hands. of his brother 


Naim Ata, the sajjadanashin, and is, on his 
own showing, a protege of his brother Shah 
Naim Ata, He has married the sister of 
Jamil Ata and it is he who is said to have 


‘signed the deed Ex. A-5 on behalf of 


Musammat Kabir-un nissa, To our mind 
this is most suspicious and hardly provés 
even the mechanical execution.of Ex; A-5 
by Musammat Kabir-un-nissa, The Sub- 
Registrar's endorsement on the back of Ex. 
A-5 also does not satisfy us that, as a matter 
of fact the deed was executed by Musammat 
Kabir-un-nissa. The Sub-RegistrarJag Per- 
shad, as we shall show later, has allowed 
himself to be.a mere tool in the hands of the 
sajjadanashin Shah Naim Ata and the other 
defendants. Mohurrum Ali ‘and “Abdus 
Smad, who are said to have indentified the 
ladies behind the -pardah--at the time they 
put their thumb mark on this agreement 
-Ex. A-5, are both dead as we have already 
stated. All the available evidence to prove 
even the mechanical execution of Ex, A-5, 
has not been produced, The scribe Ghu- 
lam Mustafa, who is a clerk of defendant 
No, 2 ånd who is alive, has not. been exs 
amined, Jag Pershad, the Sub-Registrar, 
-has also not been examined and there is no 


,evidence,beforéus to show whether he ‘is 


alive ornot. Subhan-Ata, onéof the attest- 


-ing witnesses to this deed of -agre-ment, is 


dead and the othér attésting witness ‘Hakim 
Ata is said to be insane. -It may be the 
misfortune of the appellant, but the fact . 
remains that, in our opinion, the evidence 

on the record falls short of proving even the 


. mechanical execution of Ex. A.5 by Musam- 


mat Kabir-un-nissa, -Even, however, if we 
-were to hold as the-learned Subordinate 
Judge has done, thatmechanical execution of 
Ex. A-5 by Musammat Kabir. un-nissa is prc- 


ved, we consider that the appellant has com- 
-pletely failed to prove’ the intelligent exécu- 
. tion of this. agreement by Musammat Kabir- 
. un nissa.. There -aré various‘ circumstances 


which lead us to‘believe that this agree- 
ment to arbitrate and ‘the subsequent-award 


are mere devices by which the appellant an 
Shab Naim Ata with the nae of Bhat 


Alim.Ata.and othérs attempted’: to depriy 
Kabir-un-nissa and her children: of “ther 


-share in Husam .Ata's ‘ ‘property, - In‘ the 


first place, there-is really noevidence to show. . 
that. there was any occasion or necessity 


. for this.agreement being drawn up. The ap- 


pellant asD. W.:No . Ilias deposéd that’ there 
wasa dispute between him and Musammat - 


= s.s- Get eea es 


pès 
a 4 : 4 
‘Kabir-un-nissa, but it. is . very significant | 
that this fact is not even entered “in: tke 
agreement itself. Had there really been 


` -8 dispute between the various heirs of Shah 


“Husam Ata,which necessitated a reference 


` :t0 arbitration for its: settlement, then that 


‘fact would, in the ordinary course of things, 
; have found a-place in the agreement. ‚On 
„the contrary, Ex. A-5 merely states that 


. _theréis.a danger or liklilood of a-dispute 


-between the heirs and so this reference: to 
-arbitration was being made, This circim- 
‘stance gives the lie direct to the-story: now 
invented by the: appellant that there was'in 
fact a dispute between him and Musammat 
;Kabir-un-nissa, because he -claimed-the 
entire property of his father on the basis of 


~ /the.oral.Willand the draft deed of- gift 


. execu 


-dence of the appellant Shah Jamil -Ata 


(Ex, A-8)... and Musammat Kabir-un-nissa 
~¢laimed her share in her husband's property 


` . According. to, Muhammadan- Law. ` P.W. 


: Nò. 1, Zamin Husain, who is a close rè- 
lation of the plaintiff's deposes-that after 
‘Husam Ata’s death and before the death 


-dispute regarding. inheritance, He further 
_ Stated that plaintiff's mother and sister as 
“well as the sister of defendant .No,-1 -all 
* appeared before him and did- not observe 
patdah. P. W.No. 2 Shah Nasir” Ata, 
“who isthe uncle of: the ‘plaintiff, also-de- 
poses that on the death -of: Shah Husam 
Ata, a dastarkhana, as was customary, was 
~ observed for 40 days and that he-joined 
_this,dastarkhana: throughout the, 40.days 
and, that during that time -there was: no 


- mention of any ..dispute or of any settle- 
` ‘ment of-4 dispute ‘between. Jamil-Ata and 
- .Kabir-un-nissa. . We see no reason `to:mis- 


. trust’the evidence. of- these two witnesses 
“ seeing that they are fully corroborated -. by 
. the agreement Ex. A-5 .itself which clearly 
. mentions the danger, of future disputes 


. , bétwee.the parties. The words used in 


_theagreement are “jis ke nisbat ahtemal 
_jhagra our jasad ka hai." The word 
:“ahtemal” would never have been: uséd in 


.: this connection if there had been an actual 


dispute or quarrel between the parties. It is 
; thus clear that.the very raisen-a’etre for the 

exécution of this deed of agreement:Ex. A-5 
disappears. ee < S 
< ihon again it is , curious:-to note that the 
| Btamp paper upon which Ex.-A-5is` written 
. Was purchased ‘on - the same _ day asthe 
- Stamp: paper upon which Ex. A-6-is written, 
Both,stamp paper - according. to.: the -evi- 
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‘were purchased by ‘him,’ - but” the ` licensë 
-vendor; Lakhapat Rai, “has endorsed on the 
-back of. the stamp paper, on which Ex. A-5 47 
-is written, that it was . sold to Hakim Ata - 
who was:the -agent‘ and manager ‘of -the- 
‘arbitrator Shah Naim Ata and before whom | 
.the ladies appeared, while the endorse .” 
ment onthe stamp paper of Ex. A-6 shows 
-that it was'sold to Mangru Pasi, servant 
of Shah Naim Ata. This shows a” deep- ~ 
laid. scheme on the - part of Shah Naim 
‘Ata and Shah Jamil Atasoto arrange . 
matters that:it may appear that the stamp 
‘paper upon which theagreement.was written 

“was purchased at’ the instance’ ‘of the ladies ` 
‘who executed it, Another curious feature is - 

-that the stamp’ paper on.which ‘Ex. A-5 is.. 
drawn up was purchased after ` the stamp 
paper on which the award is written. ‘Had 
“the transaction beer a: genuine and bona 
‘fide one, this would not have been possible’ 
because the award -could not precede ‘the 
agreementto arbitrate but must- logically 

Pers 


8 -follow it, | . - ; 
‘of Musammat Kabir-un-nissa there was: no ' 


-Then again we find that the Sub-Regis- 
‘trar’s’ endorsement on the back of A5» 
Shows that Musammat Zakira Bibi with 
‘her own hand produced this deed: Ex. A-5 
‘before the Sub-Registrar of Salone ‘sitting 
-behinda pardah in her house “in “Saloné, 
-The words are “Musammat Zakira Bibi ve 


apne makanper........ AA NG WG apne hath 
tp. isen pesh ki,” NANG a E 
~ On the other hand, * the appellant Shah 


Jamil Ata deposes that he filed thé applica- 
-tion to have this agreement registered and 
‘that theladies did not putin any applica. - 
‘tion for - registration. We  believé ‘the 


-statement of the appellant on. this ` point, 
-and it’ shows that he was the: moving 


spirit-inthe affair, since it was in “his favour 
-that the award-was to be -made’ by “his 
‘brother-in-law, = 2 oi. ‘cco. 
__ We. further note that there is: no: “evi. 
‘dence to: show that the ladies’ asked?*any- 
one to prepare.a draft of this deed Ex, A-5, 


‘The’ appellant himself deposes that he 


“does, not. remember ` who prepared: ‘the 
. draft. of Ex, Ab.” He cannot-say-that: when 
-it was. prepared or: who gotit” prépared, 
: and he further deposes that his step-mother . 
-never went outside the khangah to gét the 


< draft of the .agreement prepared nor: did 


¿she -call anybedy-for -this < purposé to hig 
: knowledge. | He adds that she did not hava 
- the capacity’ to’ prepare Ex, A-5 or to: get 
-it prepared, ‘It‘is thus -clear that, ‘while 
‘Abdus Samad and Mohurruni Ali, who: arg 


n. a 
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now:both dead, are said to- have. advised 
“Musammat Kabir-un-nissa-. to, agree-.to 
. ., arbitration, there is nothing to show who 
` ‘actually helped Musammat Kabir-un-nissa 
to get this draft prepared: after making 
her fully cognisant with its contents. .The 

. appellant further deposes that neither his 
step-mother Musammat Kabir-un-nissa nor 

_~ his sister Zakira had any agent in 1910 and 
-7 ` that to his knowledge the females and ‘the 
plaintiff hadtaken nolegal advise-in connec- 

. tion with the. agreement. Hefurther.de- 


“poses that the females in his. family .in-. 


- cluding his }step-mother, are pardanashin 
Jadies. They did not -appear before rels- 
| tions or old servants of the family ‘much 
-- less before strangers.-- He also deposes that 


to his knowledge his step-mother never went 


- outside the khangah' or~monastry since her 
` marriage with his father, that she had 
` never fought any litigation in her ` life 
and that she .was ‘illiterate. Itis clear 
from the appellants- own- testimony that, 
in the matter of this deed of agreement. 


`. (Ex. A-5) .Musammat-Kabir-un-nissa was ' 


` a lonely, friendless .and helpless widow, 
completely at.the mercyof-her step-son and 
his brothers-in-law. Sinan E 
_  ; The endorsementon .the - back of: this 
. desd (Ex. A 5)-by.. the .Sub-Registrar: Jag 
_Pershad is also to our mind highly-suspic- 
ious and quite unreliable. ‘The endorse- 
ment goes to show-that the appellant. Jamil 
_ Ata made-it.appear that ‘the -. presentation 
of.this deed was made by. the- ladies: them- 
Selves and that he (Jamil Ata) had mo hand 
. init, whereas in. his.. deposition the appel- 


‘lant admits-that the. Sub-Registrar came - 


for.registration. to the, -zenana house. on 

. - his . application, The smen 
- pletely suppresses the fact that: Jamil. Ata 
-Was present in the.zenana house at the time 

- when this-deed (Ex,A-5) is-said to have been 
‘registered on behalf of- the ladies, and 
the registration -on behalf of Jamil Ata is 
‘ordered by the Sub-Registrar.to take place 
the next day at his office.. The Sub-Regis- 
‘trar appears to be a willing “and plain tool 
‘in the hands of Shah Jamil: Ata and Shah 
Naim Ata. - Had: there-been nothing wrong 

. jm this transaction’: the deed would: -have 
_been first registered by Shah Jamil. Ata, 
.who -presented it -for registration: at. the 
office „of. the Sub-Registrar on the. 156 
“April, 1910,.and -after.it had been regis- 
tered on his .behalf, the. Sub-Registrar 
“would... have.. proceeded; fo: the zenana 
_ ¢housé..of' the ladies: to- register: it. dn 
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their behalf- Bút the - appellant J amil 
Ata wanted the registration on’ behalf ,of 
the ladies to. take place first so that.they 
may. be bound by it, and. the ~ vengl- Sub; 
Registrar willingly ` gave his aid - in, this 
matter. : 7. oc. : Aba A See Goal ee 
< The fact that-the then .Sub-Roegistrar of 
Salone, Munshi Jag ~‘ Pershad,..;wag.:Jn 
Jeagué with Shah Jamil Ata and Shah 
Naim Ata is also . clear.:from. another im- 
portant’: ¢ircumstance.Contrary:.. to, the 
atrict-ruleson the. subject, the Sub-Regis- 
trar. allowed a document, : which had been 
presented to him : for ` régistration, to..be 
in the hands of- a third - party, namely. 
‘Shah ‘Naim Ata, on the night ofthe let of 
April, 1910.. Itis iin evidence. that Shab 
Naim Ata got hold of this agreément after 
it had been registeréd on behalf. : ofthe 
ladies and .beforsits exécution had” been 
admitted on behalf of. Jamil Ata. before 
the: Sub-Registrar. The, évidence of D, 
.W. No. 4; Shah Alim Ata, is very iluminat- 
ing on this point, and runs.as follows: ; 
“The same night (Lst April, 1910), -Naim 
„Ata on the kotha where. Husam Ata, and ziot 
inthe place where. Kabir-un-nissa -liyed, 
held his sitting where I was. present-ordi- 
narily. -He held the-agreement in: his hand 
and he did not read it, _He-said he: had it 
‘in his hand ‘and I also. saw: ib; Kabir-un- 
ħiss, Nasira and Zakira: were also then ‘pre~ 
sent.: No other ‘sitting took place.. The 
‘same night. after: making enquiries’ from 
the- ladies *Naim Atatwrote his award 
but not in tay présence..:. He. asked . me- to 


“attest it (the award) and I ‘attested: it :at.11 


p.m, Hakim Ata also attested: it ab. that 
‘time. - - Thée'.award was" already- ready.” . 


endorsement::;com- :(0..P. 40). -o ewi i“ o Fa KEN 
~I It would thus seem that somehow or other 


the agreement Ex, A-5 which had been pre- 
‘sented for-registration to‘the Sub-Registrar 
and had been partly registered on behalf ofthe 
Jadies-who were some ‘of itsiexecutants; came 


“into the possession of ‘the . arbitrator’. Shah 


‘Naim Ata before if. had been “registered ‘on 
‘behalf of. Shah Jamil. Ata: This shows 
that- the-then -Sub-Roagistrar Jag Pershad 
-was a'mere creature of the appellant-and“of 
‘the arbitrator, and was prepared to go to 
‘any-length in order to, help them: in their 
nefarious transaction. . This being our view . 
fof the conduct of the Sub-Registrar, wat- 
tach absolutely: no weight.to his endorée- 
‘ment on the ‘back of this deed Ex. A-5, : that 
‘Musammat - Kabir-ur -nissa,” understood. the 


‘pgreament'and admitted its” contents; Tha - 
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very fact that the award was prepared on 
the night of the Ist April, 1910, by Shah Naim 
Ata before the agreement had been even re- 
gistered’on behalf. of Jamil Ata shows that 
the whole affair was pre-arranged and intend- 
ed toswindle Musammat Kabir-un-nissa and 
her children of their rightful share in the 

inheritance of Shah Husam Ata, a 


| 


“ The award itself furnishes internal proof. 


ofits bogus nature.. It mentions the. draft 


of; the deed of gift (Ex. A-8) as the basis: 


-` tapon which the arbitrator proceeds to. ‘give 


. his decision.. Had the arbitrator . been :an 
honest. man and had ‘the award been a 
genuine one, he would have attached . abso- 
‘lutely no weight’ to a-worthless piece of 
‘paper like Ex.. A-8. The -award further 
‘mentions’ the oral Will, so that . it is 
‘clear. that the arbitrator was not ex- 
ercising his own : intelligence and judg- 
iment in thé matter, but was merely giving 
‘effect-to an alleged oral Will which only 


existed in his.imagination. The award is, 


onthe face of it, unjust.and merely ` at- 
tempts to’ legalise and give effect to. the 
‘wishes of the arbitrator and of Jamil Ata, 
. as-evidénced by their attempt to set up.a 
bogus deed of gift: and a bogus oral Will 
‘gaid:to have heen made by. Shah Hugam 
‘Ata. By the award, the‘ arbitrator ‘even 


goes the-length-of removing: from<himeelf ` 
—`the liability to pay gozara. : The arbitrator, 


‘whilst. safeguarding - the interests of his 
wife and: his sister-in-law,. makes no. pro- 
‘vision to safeguard. the interests.of Musam- 
-mat `: Kabir:un:nissa but -lays 
‘That, “if-at ány. time,. on a-claim, being 


ae ..brought ‘by any heir or. heirs the said 


N 


£ 
sae 


“award: is. cancelled, Musammiat-Bibi Zakira 
and Musammat,Bibi Nasira shall be entitled 
to: ‘get their: full shares under. the Muham- 
“madan Law.” = NO Bais 
““But no such provision is made for the 
unfortunate: Musammat- Kabir-un-nissa. ` 
‘Far. from any. proof. ofthis transaction 
being . understood by. thé ladies, and parti- 
eularly by.-Musammat Kabir-un-nissa,. we 
«hold : that. this ‘was a conspiracy to defeat 
‘the. lawful claim’ of : Musammat Kabir-un- 
‘nissa and her -children and that: in. fact, 
"nothing; swas. explained. to —Musammat 
“Kabir-un-nissa but everything. was.: kept 


-gecret: from her, `. $ 
“: Exhibit Lis the application for mutation 
of names made by the. appellant. Shah 
“Jamil Ata-on the 15th April; 1910, in the 
Revenue: Court, In that application Shah 
yawil “Ata baces his claim tothe property 
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of his father on inheritance and -not: où. 
the award. In his deposition in the lower 
Court the appellant deposed that he madé-- 
his application on the basis of the award 
given “by. Shah Naim Ata but this'is not 
correct, He hasfailed to give ‘any intelli-. 
gent explandtion as to why he deliberately 
concealed the fact of the award“ in his.. 
application for mutation. Had~-the award 
been a genuine ‘transaction and agreed to 
by ‘all, ‘and absolutely above-board; there . 
was no reason for. Jamil Ata concealing 
the fact.and not basing his claim to the 
assets of his father on- the strength of 
_the’ award. -This is a: piece of cireum- 
stantial evidence which cannot be explain- > 
ed away except upon the hypothesis that 
‘the award is: bogus.. Then again< in his- 
deposition before the Tahsildar of Salone; 
made: on the 15th’ of April, 1910, (Ex, 2), 
‘Shah Jamil Ata alleged that with ihe con- 
sent: of his other co-sharers he was in: pcs- 
session of ‘the entire mahal of 16 annas 
in village Kewalpur. Had the agreement 
to arbitrate and the award been genuine 
transactions, Bhah. Jamil Ata cculd not 
have deposed that he had cc-sharers, since 
by the award he became the role pro- 
‘prietor of village :Kêwalpur- and had no 
cc-sharers whose consent he required be- 
fore -he ‘could . obtain -posseesion over it, 
It is. thus clear that the mutation ‘pro- 
ceedings. are directly. opposed to the fact 
‘of the award. being genuine, and--more- 
‘ever: the fact of “the execution of ‘the. 
award was deliberately -concealed -from 
-Musammat Kabir-un-nisea-as well as from 
‘the Tahsildar- of: Salone; “The reason for 
this is “not far to. seek: “The appellant 
-thought that until the award- was embodied 
in a:.decree. of a-Civil Court,’ it would 
not have any binding effect upon Musammdt 
-Kabir-un-nisea ‘and’ he, therefore, decided 
not to say anything abcut it in the — 


- mutation: proceedinge, but to’ base “his 


title solely. upon inheritance, and; as the 
plaintiff Hafiz Ata was a minor then and 
‘all the other heirs were pardanachin ladies, 
‘it Was easy-for the appellant to obtain 
mutation -of. nemes in -his-own- favour by 
alleging that, with the -consent’ of: the 
other heirs and co-sharers, he’was‘in posses 
sion of village Kewalpur. It was obviously’ 
‘not in ‘the. interest of-Jamil Ata to'concedl 
-this award unless’ it-was~a. bogus one. 


“The appellant Jamil Ata ‘deposed in the - 


‘lower. Court: that--mutation’ ‘of pemes in - 
‘his Saveur was made‘in the Revenue Court 
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in accordance with the award, “but this 
is a barefaced lie. 

We turn now to discuss how the ap- 
pellant secured a decree in his favour 
om the basis of the award. The appel- 
lant admits that it was he himself who 
applied in the Civil Oourt to get this 
award (Hix, A-6) embodied in ‘a decree.. 
The plaintiff had filed a copy of the 
-order-sheet dated 23rd July, 1910, in Suit 
No. 125 of 1910 (Ex. 10). This shows 
that whilst the appellant Shah Jamil 
Ata- was represented in that case by 
Sheikh Shahab-ud-Din, his Pleader, the 
opposite party, including Musammat Ka- 
bir-un-nissa, was absent, although it was. 
alleged that notice had been served on 
her. There is. no proof oa the record 
that summonses were actually served. 
upon Musammat Kabir-un-nissa or her. 
minor children Hafiz Ata and Musammat 
Sabira. The mere fact. thatit is alleged 
that notice was served is not sufficient 
to prove -that Musammat Kabir-un-nissa: 
had knowledge of these procesdings taken. 
by Shah Jamil. Ata, there. being no proof 
“as to who accepted the service of sum- 
mons. on behalf of Musammat Kabir-un- 
rissa, Musammat Kabir-un-nissa was on 
the showing -of the. appellant himself, a 
pardanashin lady.who had ‘to observe 
very strict pardah. She never went out- 
- side the khangah after she was married 
to Shah Husam Ata. She was an illite- 
Yate woman, who had, on the showing of 
the appellant himself,no agent or mukhtar 
at the time to carry .on her legal and 
other business. She was in mourning. 
She had never taken part in any litiga- 
tion throughout her life and had never 
engaged a Pleader or relation in connec- 
tion with any. litigation. That being the 
appellant's own admission af regards the 
status and condition in which Musammat 
Kabir-un-nissa lived in the monastery of 
which her nephew Shah Naim Ata was 
abbot or sajjadanashin, it is clear that 
mo service of any summons or notice could 
actually be effected upon Musammat Ka-. 
bir-un-nissa inside the khangah. When 
Musammat Kabir-un-nissa. did not appear 
before relations much less before strangers 
and even male servants engaged in the 
khangah, it was not likely that any process- 
server of a Civil Court would succeed in 
getting access to: her. Seeing. that the 
absence of the defendants, ‘that, is-to say, 
Musammat Kabir-un-nissa and others, would 
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defeàt the object which he had in view, 
the appellant Shah Jamil Ata arranged 


‘at the next hearing of his suit (No. 125- 
of 1910) that the 


defendants should be 
represented by a Pleader. Accordingly 
Syed | Mohmin Husain, a Pleader of two. 
years’ standing who had begun his practice 
in 1908, appeared on: behalf of the de-' 
fendants aud did not raise any objection 
to a decree being passed in terms of the 
award. This Mohmin Husain’ has been 
examined by the appellant as D. W. No. 3.” 
He is:a protege ‘of: the arbitrator Shah 
Naim Ata and a distant relation of the’ 
appellant.and his family. The vakalatnama: 
or pewer-ef-attorney which he filed in 
this civil suit has not been produced in’ 
this case, so that it. may be seen who 
had actually engaged him, He does not 
remember what relative of Musammat 
Kabir-un-nissa engaged him to appear on’ 
her behalf. He indignantly’ denies that: 
he acted upon the instructions of the 
persons oppossd to Musammat Kabir-un- 
nissa, yet he admits that the vakalatnama 
filed by him in the Revenue Court on’ 
behalf of Musammat . Kabir-un-nissa was 
attested by Shah Naim-Ata and his brother. 
Shah Alim Ata, and he further admits 
that in the mutation case he took instrue-- 
tions from Shah Naim Ata and Shah Alim 
Ata and not from Musammat Kabir-un-nissa, 
He admits that he had no talk with 
Musammat Kabir-un-nissa or with her minor 
children. Lhe. pardanashin ladies on 
whose behalf-he was acting, never, came 
to his offics- to give him instructions and | 
no agent authorised by them came to 
give ‘him instructions nor did the minors 
do so. It is thus clear’ from the evidence 
of Mohim Husain himself that he - was 
acting in a most arbitrary and illegal 
manner in stating on behalf of Musammat 
Kabir-un-nissa’ and her children, that they 
had ne objection to the award. being 
embodied in a decree of. the Court, From 
the evidence of this Pleader, who cuts 
a sorry figure in the witness ‘box, it is 
clear that Musammat Kabir-un-nissa and 
her children were not represented at all 
in the proceedings whereby the appellant 
got a decree in his favour in terms. of 
the: award Ex. A-6 and we ean attach 
no value to such a decree. It has been 
argued by the learned Counsel for the 
appellant that this decree can only- be 
vacated on proof of: fraud or undue. in- 
fluence. In -the circumstances of this 
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-@ase:.we _cannot accept this contention. 
The deéree could only be binding upon 
Musammat .Kabir-un-nissa if it were shown 
‘that it. was obtained after the whole matter 
had been ' brought to the knowledge of 
Musammat Kabir-un-nissa, In Mata Din v. - 
Ali Mirza (1) Mr. Justice Ohamier pointed 
out that to apply the rule laid down in 
‘Cursandas Natha v. Ladkavahu (2) to a case 
like the.present would practically deprive 
minors of the right to challenge an aliena- 

tion.of their property by their guardians 


in allcases where the alienation becomes 
- the subject ofa suit against the minors 
under the guardianship of the person who 
actually made the alienation, at least where 
the guardian ad litem does not plead the 
invalidity of his own act. A sustained and 
determined effort was made by the appel- 
lant Jamil Ata to keep the -whole transac- 
tion secret from Musammat Kabir-un-nisea, 
- Who had just then‘ lost her husband and 
- was in‘mourning, and who was not in a 
position to understand all these proceedings 
or even to take any interest in them. All 
` these considerations lead us inexorably to 
the conclusion that the deed of agreement, 
. the award and the decree based thereon, 
are all fraudulent. The whole matter was 
‘ deliberately kept secret and was never 
explained to Musammat Kabir-un-nissa, 


` , Apart from the question of the mechani- 
cal execution of the deed of agreement, the 
evidence as to its intelligent execution 
merely consists of the deposition of Shah. 
“Alim Ata, the brother of the arbitrator and 
. a mere school boy. He admits in his 
deposition that there was ill-will between 
' Shah Husam Ata and the arbitrator Shah 
Naim Ata and this ill-will continued till 
the death of Husam Ata (vide o. p. 36), 
. This.is'the,person -who is alleged to have 
undertaken to explain the document Ex. 
A-5 to Musammat Kabir-un-nissa, At that 
time’ he was student in the Madarsa. 

Karimia and obviously not afit person to 
-~ explain:the deed Ex. A-5 or to safeguard 
the interests'of his aunt Musammat Kabir- 
un-nisa. The madarsa or school in which 
this witness was studying at the time is 
under the management of hia brother Naim 
Ata (o. p. 37). He also deposes that his 
aunt Musammat Kabir-un-nissa observed 
# months of mourning on the death of 
her husband Shah Husam Ata. Atsueh a` 


(1) 50.0. 197, : 
(2) 19 B. 571; 10 Ind, Dec, (N, s.) 381. 
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time and with such -an adviser, it is hard 
to believe that Musammat Kabir-un-niss® 
could: have intelligently understood the 
purport of Ex. A-5, even supposing that it — 
be admitted, for the sake of argument,’ 
that she did actually execute this deed. .: 
Ex. A-5; but as pointed out above, we are“ 
of opinion that the appellant has failed to: 
prove, even the mechanical execution of. 


, Ex. A-5 by Musammat Kabir-un-nissa, The~ 


whole affair was a plaint and we are of 
opinion that the evidence of the appellant 
and his witnesses in respect of Exs. A-5, 
A-6 and the decree based thereon is entirely 
false. Shah Naim Ata, the arbitrator . 
and the author of the award, never appear- 
ed in Court to give his evidence in regard.” 
to these transactions, although the most 
determined efforts were made by the lower 
Court to secure his attendance and ulti-. 
mately the defence of this defendant Shah 
Naim Ata had to be struck off by the lower 
Court because he disobeyed the order of the, 
lower Court and failed tc appear. Had the. 
arbitrator Shah Naim Ata appeared in Court 
and given his evidence in this case and had 
the Bub-Registrar Jag Pershad also come to - 
give evidenceand depose to the manner in 
which he explained the terms of Ex.. A-5 to 
the pardanashin ladies, who are said to 
have executed it, much fresh light would 
have thrown upon the origin of Exs. A-5 and 
A-6. But there is enough evidence on the 
record to justify usin coming to the con- 
clusion that the genesis of these documents 
is shrouded in iniquity. ` i 

‘In Tacoordeen Tewarry v, Nawab Syed 
Ali Hoosein Khan (8) their Lordships of 
the Privy Councillay down the following 
observations at pages 206 and 207*:— 

“According to the principles which have 

always guided the Courts in dealing with 
sales or gifts made’ by ladies in such a posi- 
tion, (that is pardahnashin ladies) the 
strongest and most satisfactory proof ought 
to be given by the person who claims under 
asale or gift from them that the transaction 
was a realand bona fide one, and fully under- 
stood by the lady whose property is dealt | 
with. So far from giving satisfactory evi- 
dence on these points, the appellant has 
failed to produce that which clearly was 
within his power, and which ought to have 
been given even in an ordinary . ease of a 
sale that is at all impeached,” 


(3) 1L A. 198; a W. R, 340; 18 B. L. R. 427; 2 Sar. 


- P.O. J; 368 (P. O 
#Page of 11. A—lEd] ai 
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-These ‘observations of their Lordships 
apply with full'force to the facts of this 
case. Again. in- Sudisht Lal v. Sheobarat 
Koer (4) Sir Montague E.. Smith in 
delivering the judgment of their Lordships 
made the following observations:— 


“In the case of deeds and powers execut- - 


ed by ‘pardanashin ladies, it is requisite 
- that those who rely upon them should 
satisfy the Oourt that they had been ex- 
plained to,. and understood by, those who 
execute them, 
factory evidence of that 
present case.” 


In this case also the observations of 
their Lordships . apply to the facts 
of the case before us. In 
Khan v. Hwaz Ali Khan (5) their Lord- 
ships of the Privy Council held that, 
where the grantoris a pardanashin woman, 
old, illiterate and incapable of business, 
< and the grantee her confidential manag- 
ing agent, the onus is on the grantee 
əf showing conclusively tbat the trans- 
action was honest, bona fide well-under- 
stood, the subject of independent advice 
and free from undue influence. . Applying 
these tests to the present case, the ap- 
pellant’s .case breaks down completely, 
In Sajjad Husain v, Abid Husin Khan 
(6) it was held by their Lordships of the 
Privy Council that, in a suit by the ap- 
pellants for possession of property by 
right. of trusteeship, conveyed by a parda- 
nashin woman, the onus was upon the 
appellant to show that the transaction 
had been explained to her and that she 
understood it. 
Singh v, Ram Gopal Singh (7) their Lord- 
ships of the Privy Council made the follow- 
ing observation :— i 

“Much as their Lordships support and 
approve of the protection given’ by law 
to a pardanashin lady, they cannot trans- 
mute such a legal protection intoa legal 
disability.” 


kind in the 


545; 6 Sar. P. O. J. 46; 
Rafique & Jackson’s P, O. No. 123; 9 Ind. Dec. (N. s.) 
364 (P. 0). 

-(6) 16 Ind. Cas. 197; 39 I. A. 156; 19 O. W, N. 889; 
23 M. L. J. 210; 10 A: L. J. 364; 16 O. L. J. 613; 14 
Bom. L. R. 1055; 34 A. 455; 12 M. L. T. 361; (1912) M. 
W. N. 976; 15 Q. 0.271 (P.O). i 

(1) 21 Ind. Cas. 985; 41 I. A. 23; 18 0. W. N. 282; 16 
O. O. 378; (1914) M. W. N: 112;-12 A. L. J. 115; 15M. L. 
T. 130; 19 O. L. J. 172; 1 O. L. J. 67; 26 M. L, J, 121; 16 
Bom, L, R, 147; 36 A. 81 (P. G,). 


m 


SHAH MOHAMMAD JAMIL V, SHAH MOHAMMAD. ` 


There is a want of satis- 


Wajid’ 


In the case of Kali Bakhsh . 


531 


In that case their Lordships were con- 
sidering whether the facts of the case 


‘before them fell under the general and 


useful category of the principle . which, 


-in the language of Lord Kingsdown, in 


Smith v, Kay (8) “applies to every case 
where influence is acquired and abused, - 
where confidence is reposed and betrayed" 
and their Lordships came to the ‘conclu- 
sion that they were not able, in that 
case, to affirm that such abuse or betrayal 
had occurred. In the present ease the 
facts are very different, and the findings 
that we have arrived at make it clear 
that, far from the legal protection be- 
coming a legal disability, Musammat 
Kabir-un-nissa needed that protection 
more than anyone else. In fact the . 
agreement and award conferred no 
benefit upon Musammat Kabir-un-nissa and 
her children but deprived ‘them of the 
property to which they were lawfully 
entitled under the Muhammadan Law. In 
Sunitabala Debi v. Dhara Sundara Debi 
Chowdharant (9) it was held that to 
support an agreement by a pardanashin 
lady in compromise of litigation it was 
sufficient to show that the general result 
of the compromise as distinct from the 
details and legal technicalities involved, 
was understood by her, and that disin- 
terested and eompetent persons with a. 
fair understanding of the whole matter. 
advised her to execute it. In the present 
case it- is clear that nosuch disinterest- 
ed or competent persons came forward 
to advise the unfortunate Musammat Kabir- 
un-nissa. In Saratkumari Dasi v. Amul- 
lyadhan Kundu (10) their Lordships of 
the Privy Oouncil have laid down what 
the duty of a Pleader acting fora parda- 
nashin lady is. At page 636* of the ruling 
cited their .Lordships. deliver themselves - 
of the following observations :— 
““The lady’s Vakil, it appears to their 
Lordships, failed in his duty towards her; 
he never saw her, never spoke to her 
in reference to this compromise, nor had 
he any communication with her touching 

(8) (1861) 7 H. L. O. 750 at p. 779; -30 L. J. Ch. 45; 
11 E. R. 299; 115 R. R. 367.- - 5 

(9) 53 Ind. Cas. 131; 46 I. A. 272; 37 M. L. J. 483; 17 
A. L. J. 997; (1919) M. W. N. 821; 22 Bom. L. R. 1; 24 
O. W. N. 297;. 11 L. W.227; 47 0.175; 2 U.P, L,R. 
(P. 0.) 2 @. 0). x 

(10) 71 Ind: Cas. 633; 27 O. W. N. 629 at p. 636; 17 
L. W. 481; A. I.R. 1923 P. ©. 13; 32 M. L. T. 137; 25 
Bom. L. R. 548; 37 C. L. J. 501; (1923) M. W. N, 393 
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*Page of 27 O., W,N.—|Ed] ~~ 


532 


it. Had he acted properly and explained 
this compromise to her, after which she 
approved of and consented to it, she 
should in all probability have signed it, 
and all this litigation would have been 
avoided.” 

In the present case the conduct of 
Munshi Mohmin Husain is deserving of 
much seyerer condemnation, because, on 
his own showing, he did not even take 
the trouble. to satisfy himself that he 
was really engaged on behalf of Musammat 
Kabir-un-nissa and that his vakalatnama 
was really on behalf of that lady and 
not on behalf of certain enemies of her 
who wanted to ruin her. In Faridunnisa v. 
Mukhtar Ahmad (11) which is the latest 
pronouncement of their Lordships of the 
‘Privy Oouncil on this point it was held, 
upon -the evidence, that the mutawallis in 
whose favour a Muhammadan pardanashin 
woman had executed a deed of wakf had 
not discharged the onus upon them, which 
was to provethat the actual import of the 
wakfnama had been brought home to the 
mind of the grantor, and that, therefore, 
it was not binding upon her. In this case at 
page 351* their Lordships laid down:— 
“The extent and character of the ex- 
planation required must depend on the 
circumstances, Length, intricacy, the num- 
ber and complexity of the dispositions, 
or the unfamiliarity of the subject-matter, 
are all reasons for requiring an increased 
amount and efficiency of explanation.” 

"ln the present case as we.have shown 
above, there was no independent advice 
received by Musammat Kabir-un-nisa. Ske 
was alonely and forlorn widow, insolated 
in the great khangah of Salone, with no 
access to any person. Upon the evidence 
of the -appellant himself, hers had been 
a very lonely ‘and restricted existence and 
it is clear that in these circumstances she 
is fully entitled to, the closk: of protec- 
tion to which every pardanashin lady -is 
legally entitled. l 

‘In, the language of their Lordships of 
the Privy Council, in thecase just quoted 
above-— | , ee ed 

“The conclusion that they have failed to 
discharge the burden of proof is one 


(11) 89 Ind. Cas. 649; 52 I. A. 342 at p. 351; 20. W. 
703; 42 0. L J. 531; 23 A. L. J. 
28.Bom. L. R.+193 (P. 0), 
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arrived at not out of any consideration 
for this lady in particular, but in de- 
fence of those strict rules which have - 
been laid down for the protection of the 
defenceless in India, and it is a matter 
of obligation upon their Lordships to be - 
strict and unwavering about it.” ~ 

From the evidence on the record it is- 
clear that Musammat Kabir-un-nissa was 
surrounded by hostile male relatives. She . 
was kept in.the strictest pardah in a big 
monastery of which Shah Naim Ata was 
the sajjadanashin or abbot. Not even the 
male servants were allowed to have ac- 
cess to her, and the raises of Salone even 
were not permitted to visit her. In fact 
the head of the monastry and his dis- 
ciples had complete control over her and 
no person of independent’ views could 
approach Musammat Kabir-un-nissa and 
give her disinterested advice. The two 
persons Abdus Samad and Mohurrum Ali, 
who are said to have advised Musammat 
Kabir-un-nissa obviously did not discharge 
their duties faithfully, because had they 
done so they would never have agreed to 
let the fate of Musammat Kabir-un-nissa 
and of her children be decided by an 
enemy of her husband, 

The plaintiff's contention that his mother 
had no power in law to act for him in 
exeeuting the deed Ex. A-5, is well- 
founded. In Imambandi v. Mutsaddi (12) 
it was laid down. by their Lordships of 
the Privy Council that, under Muham- 
madan Law, & mother has no power as 
de facto guardian of her infant children : 
to alienate or charge their immoveable 
property, This- ruling was followed by 
the Calcutta High Court in Mohsenud- 
din Ahammad v. Kabiruddin Ahmed (13) and 
it was laid down that the mother as the 
de facto guardian of minors was-not com- 
petent under the Muhammadan Law, to 
enter on their behalf into an agreement 
to refer to arbitration any dispute, even 
where there is no de jure guardian of the 
minors, as such agreement. would neces- 
sarily, if acted upon, involve’ dealings 
with the immoveable properties. of- the 
In our opinion the ruling of. their 
Lordships of the Privy Oouncil in Imam- 


` bandi v. Mutsaddi (12) has beén correctly 


N. 662; A. I. R, 1925 P. ©. 204; 49 M. L: J. 738; 47 A. ` 


À 1000; 28.0. ©. 338; - 
(1925) M. W. N. 918; 12 O. L. J. 656; 30 ©. W. N, 337; 


(12) 47 Ind. Cas. 513;.45 I-A. 73; "35 M. L. J. 422; 
16 A.L. J. 800; 24 M. L. T. 330; 28 O. L. J. 409; 23 O. 
W. N. 50; 5 P. L. W. 276; 20 Bom. L. R.- 1022; 45 0, 
878; (1919) M. W. N..91; 9 L. W. 518 (P. C.): y 3 

(13) 57 Ind, Cas, 945; 47 O. 713; 26 O. WAN, 246, - 
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‘interpreted’ by their Lordships of the 
Oalcutta High Court and, that.being the 
Settled law on the subject, it is clear that 
Ex. A-5, in the present case, cannot be 
held to be binding upon the plaintiff, 
even if it be deemed for the sake of argu- 
ment to be binding on Musammat Kabir-un- 
nissa, z 
We next ‘come to diseuss the plea of 
estoppel raised on behalf of the appel- 
lant. In our opinion, there can .be no es~ 
toppel because the elements necessary to 
constitute estoppel have not been estab- 
lished. The appellant has failed to show 
that, by any conduct either on the part 
of Musammat Kabir-un-nissa orof the plaint- 
iff, his position has become worse. The 
fact that Musammat Kabir-un-nist » is said 
to have executed a receipt (Ex. AY) will 
not entitle the appellant to raise 116 plea 
of estoppel. At -best the execution if this 
receipt only amounts to an admissic 1. But 
even as an admission it is of no value, 
since it has not been brought hc he to 
Musemmat:§Kabir-un-nissa. There is no 
satisfactory evidence that the coni nts of 
‘this receipt had been explained >» Mu- 
sammat Kabir-un nissa. Alim Ata, tk same 
school boy who is said to have ex lained 
the terms of Ex. A 5 ig also said i> have 
explained the meaning of this 1 :ceipt. 
We have no hesitation in rejecti g the 
testimony of Alim Ata and in } slding 
that this receipt Ex. A7 is a pice of 
bogus evidence manufactured by Jamil 
Ata to bolster up his case and, the ‘efore, 
even as an admission, it has in our ¢ pinion 
no value at all. ee 
For the reasons given above we unl 
ingly hold that there is no force, 
pleas taken in paras. 1, 2, 3,5 and 6 
grounds of appeal. We hold tti 
agreement Ex: A 5,the award Ex. A 3 
the decree based thereon, as w 
the receipt Ex. A-7, are not bindi 
the plaintiff. | é 
The plea of res judicata taken in ] 
of the memorandum of appeal was gi 
before us by the learned Counsel f 
appellant, and indeed thereis no fi 
this plea at all. f | 
The next plea taken before us s the 
plea of adverse possession. There: is no 
force in this plea also, The appellar , him- 
self in his statement before the Ri venue 
Court in the mutation case (Ex. 2), ttated 
that he : was in possession of the prt erty 


asitat- 


ree in 


of his father with the consent of alt the. 
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other co-sharers. This shows that far from 
setting up any plea. of adverse possession, 
the appellant in 1910 admitted the right ' 
of the plaintiff and his mother as well as 
of the other heirs of his father to the 
property in suit, In Coreav. Appuhamy 
(14} their Lordships of the Privy Council 
on an appeal fromthe Supreme Court of 
Ceylon, following the principle laid down 
in Thomas v-Thomas (15) held that posses- 
sion wasnever considered adverse if it 
In the 
present case the possession of the appel- 
lant can obviously be referred to his law- 
ful title as an heir of his father. Similarly 
in Ahmad Raza Khan v. Ram Lal (16) the 
‘Allahabad High Court laid down that 
possession of one co-owner wasin law the 
possession of all the co-owners and that 
nothing short of ouster or something 
equivalent to ouster will put an end to 
that possession, and that where a co- 
owner in possession did not deny the title. 
of the other co-owners till shortly before 
the institution of the suit and never laid 
claim to more than his share, then it was 
presumed thatthe co-owner in possession 
was in possession on his behalf and on 
behalf of his co-owners. In Jogendra Nath 
Rai v. Baladeb Das (17) it was laid down 
that the fundamental rule wasthat the 
entry and possession of land under .the 
common title of a co-owner would not be 
presumed to be adverse to the others, but 
wouldordinarily be held tobe for the 
benefitof all. “This ruling was followed 
by the Oaleutta High Oourt in the case of 
Lokenath Singh v. Dhwakeshwar Prosad 
(18). The learned Judges of the Calcutta 
High Court laid down the following pro- 
position as regards the claim of adverse 
possession. . 

“In order to render the possession of one 
co-tenant adverse to the others, not only 
must the occupancy be under an exclusive 
claim of ownership, in denial of the rights 
of the other co tenants, but such occupancy 
must have bean made known to the other 
co-tenants, either by express notice or by 
such open and notorious acts as must 
have brought home to the other co-tenants’ 


(14) (1912) A. O. 230; 81 L. J. P.O. 151; 105 L. T. 
6 - l 


(15) (1856)2 K. & J. 79; 25 L. J, Ch. 159; 1 Jur. 
(x. 8.) 1160; 4 W. R. 135; 69 E R. 701. < 

(16) 26 Ind. Cas. 922; 13 A. L. J. 204; 37 A 203, 

17) 35 0.961; 12 O. W. N. 127; 6 C. L J. 735. 

tie 27 Ind. Cas, 465; 21.0, L. J, 253; 200, W. N, 
51, : ©. 
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knowledge of the ‘denial of their -rights. 
The same principle is involved in the 


familiar statement that to enable one of: 


` .geveral co-tenants to acquire title by ad- 
. verge possession as ` against the others, his 
- possession must be of such an actual, open, 


notorious, exclusive and hositle character 9} 


as to amount to an ouster ofthe other co- 
tenants, that is, must have been such as to 
render him liable toan action of ejectment 
at ‘the suit of the co-tenants.” These 
decisions: were discussed and followed by 
this Court in the case-of Mahipal Singh 
v. Sarjoo Prasad (19) and in Mahadeo 
-Prashad v. Ram Phal (20) both cases having 
been decided: by one of us. In view of the 
clear law as to adverse possession propound- 
ed in these rulings the appellant’s conten- 
tion, that he has completed his title by 
adverse possession breaks down completely. 
J£ no case of adverse possession is proved, 
then clearly no case of limitation is estab- 
lished. - ` 
` The pleas of adverse . possession and 
limitation are, in the eircumstances of this 
case, entirely frivolous. 

Fer the reason given above, this appeal 
fails and we accordingly while upholding 
the judgment and decree of the lower Court, 
dismiss it with costs. Same 

. G.H. Appeal dismissed. 
(19) 92 Ind. Cas. 99; 30. W. N. 100; A. I. R. 1926 
Oudh 141; L. R.7 A. (O.) 86; 13 O. L. J. 326. 
(20) 92 Ind. Cas. 685; 3 O. W. N. 186; 13 O. L. J, 55; 
A. L R. 1926 Oudh 258. . 
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ALLAHABAD HIGH COURT. 
First Oivit APeraL No. 188 oF 1925. 
July 24, 1928. 

` Present:—Mr. Justice Sulaiman, 
Acting Ohief Justice, and Mr. Justice 


| King. 
“RAM KISHUN-—PLAINTIFF— APPRLLANT 
K VETSUS 
LALTA SINGH AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss, 47, 145, 
0. XXI, r. 90—Surety -for execution of decree— 
Attachment and sale of surety’s properties in exe- 
cution—Objections by surety dismissed—Frésh suit by 
surety to declare sale void, competency of—Surety 
how far ‘party’ to suit. = 

Section 47,’ Civil Procedure Code, is not applic- 
able to sureties and is no bar to the institution of 
a separate suit by a surety fora declaration that a 
` gale of his properties held in execution is invalid, 

[p. 537, col. 1.] 
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. Where, however, the properties ofa surety aro 


attached and sold by the Executing Court and the 
surety raises objections to the sale under s.47 and 


- O. XXI, r. 90, Civil Procedure Code, and the Execut- 


ing Court disallows these objections and confirms 
the sale, the surety is not entitled to treat these ad- 


‘verse de2isions as a nullity and to re-agitate the same 


questions by instituting a separate suit. [p. 536, col, 


First appeal from a decree of the Addi- 
ticnal Subordinate Judge, Oawnpore, 
dated the 23rd of March, 1925. 

“Messrs. Iqbal Ahmad, H. Malik and R.C. 
Ghatak, for the Appellant. v 
Dr. K. N. Katju, Messrs. Shambu Nath Seth 


‘and Jagdish Behari Lal, for the Respond- 


ents, 
JUDGMENT. 
Sulaiman, Actg. C.3,—This is a 
plaintiff's appeal arising out-of a suit for a 
declaration that a certain house is not 


-liable to be attached and sold in certain 


execution proceedings, and for a perpe- 
tual injunction restraining the principal 
defendants from taking any such pro- 


ceedings. 


It appears that one Murtaza Khan ob- 
tained a decree for sale against Bandhan. 
In execution of the decree the mortgaged 
property was sold and purchased by Lalta 
Singh, defendant No.1. This defendant 
deposited the mohey in Court. and Mur- 
taza Khan withdrew the amount. Subse- 
quently a minor, Ram Prasad, brought a 
suit for setting aside the sale, and got it 
held that the property did not belong to 
Bandhan. That judgment was affirmed 
on appeal.. The property having gone out 
of the auction-purchaser’s possession he 
applied for a refund of the amount of the 
Murtaza Khan filed 
some objections but they were disallowed 
and he was ordered to re-pay it. While a 
revision on behalf of Murtaza Khan was 
pending, he obtained a postponement of 
the execution on the present plaintiff, Ram 
Kishun, standing as surety for the pay- 
ment of the amount. Ram Kishun filed 
an unregistered security bond purporting 
to hypothecate another house. The deed 
further contained a covenant: “if the 
entire decree money cannot be recovered 
from the said property, and my lawful 
representatives shall be.liable for payment 
of the amount due” The revision was 
ultimately dismissed. Lalta Singh first 
tried to get the house included in the 
security bond sold. A warrant of attach- 
ment was issued- but the Amin reported 
that the boundaries did not tally, and > 
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that the person in actual occupation of 
the house claimed that it did not belong 
to Ram Kishun. After this the decree- 
holder applied on the 18thof March, 1924, 
that the surety had deceived the Court 
and that the house, purporting to have 
- been hypothecated, did not belong to 
him, and prayed that the Oourt might 
‘order ` realisation of the decretal money 
from the surety personally. 

The Court ordered a warrant: to issue 
for the arrest of the surety. Several 
attempts were made but they all proved 
infructuous, In May, 1924, the Court or- 
dered the attachment of the house now 
in dispute, A copy of the order was duly 
served on the surety and attachment was 
effected. He did not appear to contest 
the . order. The decree-holder. then də- 
posited expenses for sale, and notice 
under O. XXI, r. 66, was issuéd to the 
surety for the purpose of drawing up 
the sale proclamation. 
duly served on him, he did- not again 
appear, and his house was sold at auction. 
On the 20th of Auguat,.1924, he filed an 
application purporting to be under O. XXI, 
r.-90, for setting aside the sale on the 
ground that. the decree-holder, without 
having taken any steps to-get the pro- 
perty hypothecated sold, was not entitled 
to get the other property of the surety 
sold. Subsequently, on the: 26th of 
` August, 1924, he filed an application pur- 
porting to be under s. 47 of the Oivil 
Procedure Oode, for setting aside the sale 
on the same ground. While these. appli- 
cations were -pending, the present suit 
for declaration was instituted on the 22nd 
` of September, 1924. Then on the 29th 
of-September, 1924,. Ram Kishun’s Vakils 
stated before .the Oourt that they had no 


objection to the confirmation of the pal (3) 
he - 


as they had filed a separate suit. 
objections were‘ aceordingly dismissed and 
the sale was confirmed. Ultimately an 
appeal from that order was atso dismissed 
by the District Judge. ba | 

In the reliefs claimed in the present 


suit there is no express-prayer for setting . 


aside. the eale although the sale had taken 
place before the suit was instituted. But 
there can be no doubt that the’ object of 
the suit» is substantially - to ‘avoid’ the 
sale. h ; 

The main point urged on bahalf of the 
plaintiff is, that there was no “personal 
` iability of the- surety to pay the monay 
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so- long as it- was not impossible to re- 
cover the amount from the property cover- 
ed by the security bond. Na 
- Section 47 of the Civil Procedure Oode 
cannot in terms apply to a surety. It 
applies to parties to the. suit and their re- 
presentatives. `The surety was.no party to 
the suit at all and came on the scene long 
after the decree was passed. Indeed he 
appeared when a dispute arose between 
the auction-purchaser’ and the decree- 
holder. The application of the surety did 
not eome strictly under s. 47. 
No doubt, s. 145 provides that when a 
person has become liable asa suraty, the 
decree may be exeeuted against him to: 
the extent to ‘which he has rendered him- 
self personally liable in’ the manner pro- 
vided for the execution of decrees, but 


although the procedure for the execution 


is the same, it does not follow that he is 
deemed to be a party to the suit itself. 
The provision in the section which says 
that he shall. for the purposes of the 
appeal. be deemed a party within the 
meaning of s. 47, shows clearly that he 
is not a party to the suit, although he is, 
of course, a party to that particular pro- 
ceeding in the original Court, and for 
purposss of. appéal only he is deemed 
to bs a party to the suit itself, But 
the effect of this section is not to make 
s. 47 wholly applicable to a surety. 

In the case of Raj Raghubar Singh v. Jai 

Indra Bahadur Singh (1} their Lord- 
ships of the Privy Council remarked that 
ss. 47 and 144 apply only to the parties 
or the representatives of ths original 
parties and do not apply to sureties. 
- Bae. also the cases of Srinibas Prosad 
Singh. v. Kesho Prosad Singh (2) and Rama- 
nathan Pillai v. Doraiswami Aiyangar 
It is thus clear that when no execution 
is being sought against a surety, he can- 
not bə considered a party to the suit. It 
is also clear that if he executed a valid 
hypothecation bond as security, the 
charge could’ ba enforced by a separate 
suit. ' 


(1) 55 Ind, Cas. 559; 42 A.158 at p 163; 920.0. 
212;60. L, J. 632; 38 M. L. J. 332; 18 A., L. J. 
263; 4 Bom. L. R. 521; 46 I. A. 228; ISL. W. 82 
(P. 0.). 

(2) 9 Ind. Cas. 862; 38 O 751 et p. 766; 13 0. L.J. 
365; 15 0. W. N. 475. . 

(3) 55 Ind. Oas. 363; 43 M. 325 at p. 328; 33 M. L, 
A By 11 L. W. 45; (1920) M. W. N, 114; 27 M. L.T 
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In the present case, however, no separate 
suit to enforce a charge could have been 
instituted. The cecurity bond was an un- 
registered document and did not create 
a valid bypothecation. 
the case before their Lordships of the 
Privy Council [Raj Raghubar Singh v. Jai 
Indra Bahadur Singh (1)] the bond before 
us does-not hypothecate the property to 
any named mortgagee nor even to any 
officer of the Court. . Neither the decree- 
holder in his own right, nor as an as- 


signee from an officer of the Court, could .- 
have in a separate suit availed himself: 


of the supposed security as the deed did 
not bind the surety to any such person. 
The only way to enforce the unquestioned 
liability against the surety was by way 
of an order of the Court against the 
surety that the. money be realised by 
sale of his property. I am doubtful if 
in the case of an unregistered deed the 
Court could have directed the sale of 
the property as if it were a charge, I 
am inclined to think that it would have 
had to.attach the property mentioned in 
the security bond. But there can be no 
doubt that the Court had ample juris- 
diction to enforce the liability of the surety 
in an effective manner. The Court did 
order execution to issue, It attached the 
surety'’s property. It ordered the sale to 
. take place. The surety did not choose to 
come and represent tothe Court that the 
property should not be attached or sold. 
I am of opinion, that if he wished to 
object to the execution proceedings against 
him, he ought to have appeared and shown 
cause. 

“The Court wasin no sense acting with- 


out jurisdiction. In the face of the Amin'g- 


report, and in the absence of the surety, 
the Court assumed that the decretal 


amount could not be recovered from the. 


property mentioned in the security bond. 
The Court had to decide this . question, 
and even if it erred in its. decision, it 
would still have jurisdiction -to proceed 


with the execution, The surety does not. 


. deny his liability to pay the money, His 
only complaint is that the Oourt should 
have proceeded against the property men- 
tioned in the sécurity bond and not the 
property which has been sold. At best 
his objection is thatthe attachment of the 
second property was improper. This pléa 
is based on the ground that the Court 
erred in holding that the amourt cculd 
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not be recovered from -the secured pro- 
perty. Putting the case at its highest in 
favour of the surety, the Court only com- 
mitted an error of judgment which would 
be a mere irregularity in the execution 
proceedings. An order passed against 
him by a competent Court, even though 


- in pursuance of some irregularity, is not 


a nullity, but is binding upon him. He 
cannot have it set aside by another Court 
in a separate suit, 


No doubt his complaint that the Court 
should not attach the other property did 
not fall under O. XXI, r. 90, for that rule 
is confined to 89 material irregularity or 
fraud in publishing or conducting the 
sale. He did raise the point in ‘both his 
applications dated the 20th of August and 
the 26th of August, 1924, and that point 
was decided against him by the?Execution 
Court and the Appellate Court, Indeed 
his legal advisers thought: it best not 
to press the objections at all. That rule 
undoubtedly applies to cases of irregularity . 
or fraud covered by rr. 89, 90 and 91. 


If O., XXI, r. 92, sub-cl. (3) were taken 


. literally, no suit would ever lie to set 


aside an order confirming a sale where 
any application under rr. 89, $0 or 31 has 
been disallowed er not madeatall. lam 
inclined to think that this rule can- 
nut be understood in that wide and com- 
When the decree itself 
is being attacked*on account of want of 
jurisdiction, or even on account of fraud, 
undue influence or coercion, . as distinct 
from any irregularity or fraud in the sale, L 
think a separate suit would undoubtedly lie. 


It does not, however, follow that, where 
it was open to the surety to raise ob- 
jections to the attachment of his property 
before the Court lawfully seized of the | 
matter, and he has failed to raise such 
objections, or his objections have been 
disallowed, the sale which is affected 
under the order of such Court ie liable 
to be set aside in a separate suit, even 
though a third party has purchased the 
property at auction. - i 


Section 11 ofthe Oivil Procedure Code, 
which embodies the principle of res judicata, 
applies strictly to two separate suits, ‘but 
it has been held that that section is not 
exhaustive, but the principle underlying 
it applies to orders passed in execution 
in the same suit,- Ram Kuirpal v, Rup 


-r 
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sami Tevar (6). . , f ; 

A judgment-debtor is definedin s. 2, 
sub-cl. (10) as any person against whom 
a decree has been passed or an order 
capable of execution has been made. 
By virtua of s. 145, when an order for 


execution is made against a_ surety, he. 


certainly becomes a judgment-debtor and 
the proceedings taken against .him are 
in the nature of execution proceedings. 

If an order in execution is passed without 
jurisdiction, it cannot be impugned in 
proceedings under r. 90,and the confirma- 
tion of the sale may not be an absolute bar. 
But here itis acase not of want of juris- 
diction but.of mere irregularity, and the 
orders passed against the surety by a 
competent Court must be deémed to be 
final. $ 

I am, therefore, of opinion that he is 
bound by the order passed against him for 
issue of execution for attachment and the 

‘confirmation of the sale, and it is not open 
to him to’ go behind them and impugn 
them in a separate suit. ” 

-I would, therefore, dismiss the appeal. 

. King, J.—Ilagreethat the appeal should 
be dismissed. The plaintifi-appellant sued 
for a declaration that a certain house could 
not be attached and sold in execution of 
a cettain decree, and for a perpetual injunc- 


tion restraining the defendants from taking. 


any proceedings against the house in exe- 
cution of the decree. In view of the fact 
that the house had been not merely attach- 
ed, but even sold, long before the institu- 
tion of the suit, it would have been futile 
to grant the injunction. The plaintiff was 
not entitled to claim a mere declaration in 
the terms prayed without asking for the 
consequential relief that the sale be set 
aside. 
justified in refusing relief on these grounds 
alone. The plaintiff had not suffered any 
injustice in being compelled to discharge a 
liability which he voluntarily undertook. 
The appeal does, however, raise some 
difficult questions of law. The first point 


(4) 111. A. 37; 6 A. 269; 4 Sar. P. C. J. 489; 3 Ind. 
Dec. (N. s.) 718 (P. O.). 

(5) 8 I. A. 123; 8 O. 51; 11 O. L., R. 113; 4 Sar. P. O. J. 
249; 4 Ind. Dec. (N. s.) 32 (P. O.). 

(6) 59 Ind. Oas. 880; 48 I. A. 45; 19 A. L. J. 168; 40 
M. L. J. 197; 13 L. W. 290; (1921) M. W. N. 51; 33 
L. J. 218; 25 O. W. N, 581; 23 Bom. L. R, 701; 29 


M. 
L, T, 345 (P. 0.) 
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I think the Court would have been. 
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is whether the Execution Court was lawful- 
ly empowered to sell -the house in suit 
without having first attempted to sell the 
hypothecated house. ~~ Pate’ 

The security bond purported to hypothe- 
cate a. house No. 103/268 as security for 
the decree money, Thesurety undertook a 
personal liability for the said sum in case 
it could not be recovered from the hypothe- 
cated property. This: bond could not be 
enforced by a mortgage. suit for several 
reasons. The bond was unregistered, and, 
therefore, did not serve to create a mortgage. 

< I think it could not even be held to create 
acharge. In any case it did not purport to 
create a mortgage or charge-in favour of 
any specified persen.” So even if it were 
not totally ineifective for want of registra- 
tion, it could only be enforced by the Court 
making an order for the sale of the property 
unless the surety pays -the decree money. 
[Sas Raj Raghubar Singhv. Jai Indra Ba- 
kadur Singh (1)]. This was in fact the pro- 
cedure which the Court first contemplated. 
The Oourt issued a warrant for the attach- 
ment of the hypothecated house. The Amin 
reported that the boundaries of house No. 
103/258 do not tally with the boundaries 
mentioned in the bond and that the house 
is in the possession.and ownership of an- 
other person. The. decree-holder himself 
confirmed thisreport, It appeared, there- 
fore, that the surety had practised. a fraud . 
upon the Court by purporting to hypothe- 
cate a house’.in which hs had .no interest 
whatever. Iœ these circumstances, I think 
the Court was perfectly justified in finding 
‘that the money could not be realized by sale 
of the hypothecated housa and in proceed- 
iag to enforce the surety’s personal liabil- 
ity under s. 145 of the Oode of Oivil Proce- 
dure by attachment and sale of the house 
in suit. . 

The surety had notico of the attachment, 
and he made.no objéction. He had notice 
of the sale proclamaticn, and he kept silent. 
After the- house had been duly sold the 
surety atlast came forward with objections 
purporting to be made under O. XXI, r. £0 
and s. 47. : 

Before the objections could be decided 
he institated this suit. After instituting 
the suit his Vakil stated to the Ixecution 
Court that he dil not wish to press the 
objections. The objections were according- 
ly dismissed and the sale confirmed. He 
even appealed against the order of confir- 
mation but the appeal was dismissed, 


2 


. has béen made. 
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-On these facts is the suit -maintainable ? 


The suit is not expressly barred- by s. 47, 


since the surety is certainly not a party to 
the suit. He is undoubtedly a “ judgment- 
debtor ” within the meaningof the Oode of 
Civil. Procedure, since. he is a person 
against whom an order capable of execution 
Under s. 145 the order 
may be executed against him in the manner 
provided forthe execution of decrees.. This 
apparently méans that he is to be treated as 
a.judgment-debtor for the purpese of pro- 
ceedings under O. XXI. 
down that he shall “ for the-purposes .of.ap- 


. peal be deemed a party within the meaa- 
` ing of s, 47.” 


I confess that I find great 
difficulty in interpreting these words, Ap- 
parently they mean that he is deemed to be 
a party within the meaning of s. 47 for the 
purposes of appeal only and not for any 
other purpose. The maxim expressio unius 


_est exclusio alterius seems clearly applicable. 


Probably the meaning is that when an 


ofder is made. by the Execution Oourt 
‘against a surety then the order shall be . 


deemed to have been made under s..4/ 
and to be a “decree” and, therefore, appeal- 
able. Butthis implies that questions re- 
lating to the execution of the decree may 
be determined by the Execution -Oourt and 
not by separate suit. It also implies “that 
the surety may make any objection which a 


.judgment-debtor might make. Otherwise 


the Execution Oourt could not determine 
the questions. Under what rulé or section 
ishe to make objections? ‘Supposing he 
objects to attachment, he cannot : make his 
ebjection-under O. KAT, r. 58. Rules 58 to 
63 must be read together and are clearly 
meant to provide for objections by out- 
siders and not to objections by judgment- 
debtors. Section 47 does not apply, since 
the surety is not a party to the suit and is 
only deemed to be such s for the purposes 
of appeal.” The position is very anoma- 


. lous. The surety is certainly a party to the 


execution proceedings, being in the position 
of a judgment-debtor. The Legislature ap- 
parently intends that he should be able. to 
make objections in the Court of execution 
proceedings, but does. not make any express 
provision for such objections.. It seems 
that we have to fall back upon the “ in- 
herent powers ” of the Court to receive and 
decide objections made by the surety. 

In any case, we are faced by the difficulty 
that there is nothing in the Code providing 
that questions relating to the execution 


x 
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must be determined by the Execution Court - 
and not by aseparate suit. The surety is ap- 
parently at liberty to ignore the Execution 
Court and to institute a separate suit for 
the reliefs which he claims. I agree that 
the terms of s. 47 do not bar the present 
suit. 

The question then arises, when the surety . 
does raise objections tothe sale and when . 
the Execution Court dismisses the objections © 
and confirms the sale, and the order of con- 
firmation is upheld in appeal (as in the 
present case) is the surety’ nevertheless en- 


‘titled to treat these adverse decisions as a 


nullity and to re-agitate the same 
by instituting a separate suit ? 

I think thesuit is barred by the principle 
of resjudicata and also by O. XXI, r, 92 
3 : 


questions 


The suit is not barred in express terms 
by s. 11, but we have the authority of the. 
Privy Council for holding thats. 11 is not 


,an exhaustivestatement of the application 
of the principle of res judicata. The prin- 
ciple applies to decisions made by a Court 


in the course of. execution proceedings. 
[Ram Kirpal v. Rup Kuari (4).] On this 
principle the decision of the Execution 
Oourt dismissing the surety’s objections to 
the sale of the house, which decision was 
upheld in appeal, is binding upon the’ 
surety and bars this suit. = 
- Order XXI, r. 92 (3) also bars the suitin ` 
my opinion. The surety made an objection 
which purported to be made under O. XXI, 
r.90. This objection was dismissed as it 
was not pressed, and the sale was confirmed, ` 
The real aim of this suitis to set aside the 
order confirming the sale, and such a suit 


seems to be clearly barred by O. XXI, r., 92 - - 


(3). I have already mentioned that the 
plaintiff did not expressly claim the relief 
of setting aside the order of confirmation 
probably because such a suit was prima - 
facie barred by r..92 (3). Hence he asked 
for a mere declaration that the property 
could not be sold, although it would have 
been futile to grant such a declaration with- 
out granting also the consequential relief 
of avoiding the sale, aa ` 
Iam not prepared to hold that an order 
confirminga sale under O. XXI, r. 92 (1) is 
an absolute bar to separate suit for set- 
ting aside the sale on any gróund whatever, 
as for instance, on the ground that the 
decree itself is vitiated by want of juris- 
diction or fraud. In the present case at 
least, no such defect can be imputed to the 
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decree. The surety’s only complaint was 
‘that the Execution Court proceeded to en- 
foree his personal liability without first at- 
tempting to attach. and sell the hypothe- 
cated house, The Court had good reason 
_ to suppose that any such attempt would be 
wholly infructueus. At the very most, 
therefore, the Court was guilty of irregu- 
larity of procedure and certainly did not 
‘act without jurisdiction in selling. the house 
in suit. < 
I coneur.with my learned brother in 
dismissing the appeal. 


. By the Gourt.—The appeal is dismis- 


sed with costs. 2, 
A. ` Appeal dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. - 
MISOELLANEOUS Orvin APPEAL No,'52 oF 
1825. ae 
. July. 20, 1928. 
Present:—Mr, Wild, J. ©., and . 
- Mr. Rupchand Bilaram, A. J. O. 
MOHANLAL KOTUMAL AND ANGCTRER 
— APPELLANTS 
Versus 
DALPATRAT ISARDAS—ResronpEntT. TÄ 
Bombay Regulation (II of 1827), s. 54—Pleader, 
illness of—Client's right to claim adjournment. 
When a Pleader appearing for a party becomes ill 
and applies for adjournment on that ground, his 
client is entitled toa reasonable time to enable him 
to engage another’Pleader. 5 | i 
Applicátion against an order of the 
Assistant Judge, Hyderabad (Sind). 
t Mr. Kimatrai Bhojraj, for the Appellants. 
“Mr. Tahilram Manira, for the Respond- 


ent. 
~ JUDGMENT.—This is an appeal 
against an order passed by the learned 
Assistant Judge, Hyderabad, refusing to 
set aside the order passed by him dismissing 
the appeal filed by the appellants. 
_ It appears that Mr. Santdas, Pleader for 
the appellants, was ill andon the 9th 
January, 1925, one day before the date 
fixed for the hearing, he put in a written 
application asking for an. . adjournment. 
On that application the learned Judge 
passed the following order:— P 
“This is anold appeal of 1919, and a 
stay of execution has -been obtained by 
the appellant -against the respondents. 
Mr. Santdas has other partners who could 


: MOHANLAL KOTUMAL v. DALPATRAT ISARDAS. ; 
attend to this appeal. If this cannot be 
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proceeded with te-morrow, for any reason 
causé may be shown why the stay order 
may not be discharged.” f . 
~ On the 10th January, 1925, Mr. Chuhar- 
mal, a junior working with Mr. Santdas: 
putin a formal appearance for the pur- 
pose of repeating the application for 
adjournment. The learned Judge. again 
refused to adjourn the case, but allowed 
Mr. Ohuharmal two hours’ time to prepare 
the brief, and later on, in the day, when 
Mr. Ohuharmal and the appellant absented 
themselves from Court, the learned Judge 
passed an order ‘dismissing the appeal for 
default, and subsequently refused to 
restore it to the file, ce ss 

It appears that the attention of the learn- 
ed Judge was not drawn to the provisions 
ofs.540f Bombay Regulation II of 1897 
which are still applicable ‘to this Province, 
By applying for an adjournment on the 9th 
January,Mr. Santdas had notified to the 
Oourt his inability to proceed with the 
appeal within the meaning of that section, 
It would, therefore, appearthat the appel- 
lant was entitled to an adjournment for a 
reasonable time to enable him to engage 
another Pleader. No doubt, it: is true that 
in certain cases, an adjournment of twenty- . 
four hours to transfer the brief is ample 
and that ifa Pleader- knows a day before 
that he will not. be able to attend to the 
case on account of ill-health, he should 
endeavour tos transfer his brief. The cir- 
cumstances 6£ this case were, however 
peculiar, It was a heavy appeal which re- 
quired more time for preparation and it was 
not certain if it would be ripe for hearing, 
The respondent had died pending the 
appeal. His legal representatives who had. 


_been brought on the record were minors 


and represented by their mother 

though she had been served with the aa 
notice, the Court had not passed an order 
appointing hera guardian ad litem of the 
minors nor had any appearance been put in 
on her behalf up tothat day. Though the 
appeal was an‘old one, it was made ripe 
only on the 10th January, and there was 
every chance of its being postponed. It 
would also appear that the vakalatnama 
filed on behalf of the appellants was in 
favour of Mr. Santdas only, and that, there- 
fore, there was ne obligation either on Mr 
Obuharmal to conduct: the appeal or the 
appellant to engage-him for theappeal in 
lieu of his senior partner, -We think that 
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this.was a case in which greater indulgence 
might have been shown to the appellant. 

We accordingly allow this appeal; and 
order the learned Judge of the first Appel- 
late Court to take back the appeal on his 
file and dispose of it according to law. | 

With regard to costs, we think, it is a 
fit case in which each party should bear 
kis own costs of this appeal. ' 


P.B. A. ` Appeal allowed. 


LAHORE HIGH COURT. 
~* MisosLLangous O1vit Paririon No. 
i — 458 or 1927. 
(Orvin Appuat No. 2440 or 1923 ) 
o February 27, 1928. 
Present:—Mr. Justice Harrison and . 
: Mr. Justice Dalip Singh. 
- Wiru DEBI SAHAI GULZARI 
MAL or DELHI—Dzurenpants— 
= PETITIONERS 
. versus 
Firm BASHESHAR LAL-BANSI 
r DEHEAR—PLAINTIFF8S—RESPONDENTE. 
-- Civil Procedure Code (Act V of 1908), 0. XLVII, 
r. 1—Failure to apply law of Limitation—Review. ~ 
Failure of the Court to apply the law of Limita- 
tion to the. facts found when that error is apparent 
on the face of the record, is a good ground for 
review. [p. 541, col. 1.], i : 
Petition for review against the decree 
passed by Mr. Justice Harrison and Mr, 
. - Justice Dalip Singh in Civil Appeal noted 
above on lst June, 1927, 
` (Original Suit No. 166 of-1920, decided by 
‘the Subordinate Judge, First ‘Class, Delhi, 
dated the 9th May, 1923.) i 
~ “Lala Sardha Ram, R. 8., forthe Petition- 


er, ` . ; 

Lala Jagan Nath Aggarwal, for the Re- 
spondents. . 

ORDER.—An application has been 
made for review of a judgment in appeal 
Basheshar Lal-Bansi Dhar v. Debi Sahai- 
Gulzari Mal, decided on the Ist of June, 
1927. The parties to thatcase had dealings 
in piece-goods, and it was admitted 
throughout that the defendant firm. had 
failed to deliver 15 bales to the plaintiff 
firm. The only question in dispute was 
that of the shipments to which these baleg 
belonged. The decision of the trial Court 
was that 13 should have been of the 
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January-shipment and 2of the February, 
and damages were granted amounting to 
Rs. 727-5-6. After -hearing the appeal we 
decided that 9 of the bales fell into the 
February-shipment and 6 into the April. 
After calculating the rates we increased the 
damages and allowed a total of Rs. 1,259 as 
against Rs. 727-5-6. . 

The ground, on which the review has 
been presented is that there has been an 
error on the face of the record in that we 
failed to apply the natural result of our 
own finding and to hold that -so far as the 
February-shipment was concerned the suit 
was barred by time, and it is urged that 
such an error can be agitated on review. 
Counsel for the plaintiff-respondent relies 
on Chhajju Ram v. Neki (1) where it was . 
held that a Court has no powerto ordér a 
review upon the ground that the decision - 
was wrong on the merits. That. ruling 
dealt entirely or almost entirely with the 
third heading under which reviews ‘are 
competent, namely, “for any other sufficient 
reason”, and itis expressly slated at page 
133* that the first two grounds described in 
O. XLVII, r. 1, did not apply to that case. 
Here itissimply a question of deciding 
whether the present case falls under the 
second and whether, as alleged, there has 
been a mistake or- error apparent on the 
face of the record. Counsel for the plaint-- 
iff contends that a mistake of law does not 
come within the scope of these words. 
This is not quite clear, but anyhow it is, 
we think, rightly contended by the other 
side that this is not a question of mistake 
of law for itis not urged that of the two 
possible views the wrong was taken. The 


-error complained of is that the decision 


having been givem the consequences or 
results of that decision were overlooked and 
thusthe defendants lost the fruits of their 
victory, or partial victory. It is true that 
Counseifor the defendants never raised 
this question of limitation and, indeed, on 
his own showing he could have objected to 
the whole of the decree passed against him 
by the trial Oourt on this ground alone; ` 
but as pointed out by him, he was primarily 
concerned with establishing the incidence 
of the distribution over the various ship- 
ments. Even so, he should, we think, 

(1) 72 Ind, Cas. 566; 3 Lah. 127; 30 M. L. T. 295; 26 
C. W. N. 697; 41 P. L. R. 1922; 3 P. L. T. 435; A.I. 
R. 1922 P. C. 112; 16 L, W. 37; 17 P, W. R. 1922; 
43 M. L. J. 332; 24 Bom. L. -R. 1238; 4 U. P.L. R, 
(P. 0.) 99; 36 O. L. J. 459; 49 I. A. 144 (P. O). 

*Page of 3 Lah.—|#d.] 
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have pointed out that the consequence of 
-adecision which merely modified the view 
taken by the trial Oourt without accepting 
in toto the position put forward by him 
would be that the claim for an increase in 
the damages for the February-shipment 
was barred by limitation. The question, 
therefore, is whether the failure of the 
Court to apply the Law of Limitation to 
the faets found, is an error apparent on the 
face of the reeord—this being not an error 
of law so much as a failure to apply the 
law. We are of opinion, that it is, and that’ 
such an error when committed by the 
Court, and when apparent on the face of 
the recordcan be made the ground for a 
review. We have offered Counsel for the 
plaintiff an opportunity of a further hear- 
ing, but he concedes that once the review 
is admitted, the mistake is obviousand the 
pétitioner is entitled to have it corrected. 
We accordingly disallow the amount of 
increase allowed on account of February- 
shipment, 4. e., Rs, 377. The amount of the 
increase to which the plaintiff-appellant 
was entitled is Rs. 155. 

Counselapplies under s. 152, Civil Pro- 
cedure Code, to have the decree corrected, 
the calculation being wrong even on the 
amount allowed by us originally. We 
order accordingly. The necessary correc- 
tions are to be made in the amounts allow- 
ed for stamp and Ceunsel’s fee. Under the 
circumstanees of the case we direct that the 
parties shall bear their own costs of this 
review. 
BL 





“MADRAS HIGH COURT. 
FULL BENCH. 
Insoivency Perirron No. 201 or 1919. 
` January 17, 1928. 
Present :-—Justice Sir William 
Watkin Phillips, Kr., Mr. Justice Ramesam 
- „and Mr. Justice Madhavan Nair. 
in the matter of A. N. B. BALUSAWMY 
IYER AND A. N. B. NARASIMHA IYER 
PA ; —INSoLvantTs. 
Tan OFFICIAL ASSIGNEE or MADRAS 
- APPLICANT 
versus 
A, N. RAMACHANDRA AIYAR AND OTHERS 
' — RESPONDENTS. 7 : 
-Hindu Law—Father-adjudicated insolvent—Vesting 
order—Subsequent suit by sons for partition, whether: 
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affects Official Assignee's right of “private sale of 
sons’ interests—Civil Procedure Code (Act. V of 1908), 
ss. 11, 64—Res judisata—Attachment—Transfer of 
Property, Act (IV of 1882), 's: 5@—Lis pendens— 
Vesting order, whether operates as res judicata 
against .sons—Partition suit,- whether amounts to 
dealing with property—Lis pendens, applicability of— 
Vesting order and attachment. order, analogy be- 
tween. : ` 


Per Ramesam and Madhavan Nair, JJ., (Phillips, J., 
dissenting)—Where after the adjudication of a 
Hindu father as an insolvent and an order vesting 
his rights in the Official Assignee, the minor sons 
of the insolvent institute a suit for partition of the 
joint family properties, the institution of the parti- 
tion suit effects a severance of the joint family 
status and the father’s right to sell the sons’ interest 
in the joint family property is extinguished and 
consequently the power of the Official Assignee who 
steps into the shoes ofthe father'to sell the interests 
of the sons is also. extinguished, although all the 
other remedies. for enforcing the-rights of the credi- 
tors are still open to him. [p.-551, col. 1; p. 553, col. 1.] 

Per Phillips, J., (contra).—The pious obligation laid 
upon the son to discharge his father’s debts is not 
extinguished ‘by a mere . division of status. Until a 
partition has. actually been effected by metes and 

ounds, a father’s right to.sell. his ` son's shares 
for the discharge of his debts remains unaffected. 
The filing of a partition suit, which merely effects a 
division in status and leaves the share ot each co- 
parcener undefined would not defeat the Official 
Assignee’s power to sell those shares for a proper 
purpose, t.e., for payment of such of the father's 
Ek as are not illegal or immoral. [p. 544, col, 
The mere. filing ef a partition suit by the sons 
cannot be said to. be dealing with the property 
under :s. 52, Transfer of Property Act, but even if 
it is not dealing with ‘property, ithas the effect of 
taking away thé right of one of the parties in the 


- family property. and: on the principle underlying 


the doctrine of lis pendens, during the prosecution 
of the insolvency proceedings, the sons ought not to 
be allowed to plead that their own act has had the 
effect of diminishing the right of another party to 
the proceeding in contravention ofan order of Court, 
[p. 544,.cola. 1 & 2] . ‘ 


Per Ramesam, J.—The basis ofa Hindu father’s 
right to sell his son's sharé in the joint family pro- 
perty for antecedent-debts is two-fold; (1) there 
must be anantecédent-debt of the father which is 
not illegal or immoral involving a pious obligation 
on the part of the son to pay it, and (2) tha, pro- 
perty must be jointfamily property of which the 
father was the manager. If either of these condi- 
tions is wanting, the father has no right to sell, [p. ° 
545, col. 2.) 

The only remedy lost to the Official Assignee by 
the institution ofa suit for partition by the sons 
is the right of selling the sons’ share by private 
sale. Thisis merely a processual right, The sub- 
stantial right ofthe Official Assignee to enforce the 
‘debts due to the creditors against the sons temains. 
[p. 549, col. 2.) - - 5 

When it is said that the power in the Official 
Assignee is extinguished: by reason of partition, it 
is not suggested that the power is taken away from 
him and vested -again in- sore- other person, but it 
is extinguished by an event which had alwaya ‘the 
property of so extinguishing it. [p. 530, col, 2]°  - 


~ property, 
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“The “power as ‘passed to: the Official Assignee 
cannot enlarge the nature of the power and add to 
-it qualities which it-did not possess before. All 
the other, remedies open to the Official Assignee 
whatever they are, continue as before. The sons’ 
liabilities continue as-before and they can be worked 
out by suitable proceedings but not by private 
powers of sale. [p. 551, col. 1.] -> - or 

Per Madhavan Nair, J.—The fact that the power 
to sell, came'to be vested in the Official Assignee by 
an order of Oourt does not indicate that the power 
can be exércised by him unaffected by the change 
in the.relationship of the parties introduced by the 
partition suit ‘instituted by the minors.’ [p. 552; col. 
LT: s | 


To such a case neither the doctrine of res judicata 
nor the principles of the doctrine of lis pendens apply. 
ibid. f Kee 5 - : 
c It JA be said thatthe filing of the suit for 
partition by the sons amounts to a dealing with the 
thin the meaning of .s. 32, Transfer of 
Property Act. [p. 552, cols, 1. & 2.] iene ie 
-The power yested in'the Official Assignee by the 
order of the Court to sell the sons’ interests in the 
joint family property:cannot with regard to its 
quality and nature be compared to-attachment of 
the property. Necessarily he gets such. power sub- 
ject to its inherent defeet, which is, that it can be 
put an end.to by separation in statusor bya bona 
fide partition between the members of the joint 
family. -[p. 553, col. 2; p. 553, col. 1] - - 

: Mrak. S. Krishnaswami Ayyangar, for the 
Applicants. 7s : Pte 

Mr. T.R. Venkatarama. Sastri, Advocate- 
General, for the Respondents. 5 


bees © OPINION. >> 

- Phillips, J.—This appeal was argued 
on the assumption that the decision in 
Ramachandra Jagannatha Rao v. Viswesam 
(1) was correct, but when , arguments-were 
completed, judgment was reserved until 
the decisien of thé Full Bench, ‘to which the 
question of -the correctness of the above 
ruling had been’ referred, was available. 
That, decision, which was in Subramania. 
Ayyar v. Sabapathi Ayyar (2), has now con- 
firmed Ramachandra Jagannatha Rao v. 
Viswesam (1), and, therefore, the original 


arguments hold good. .. 
' Jn this case, the insolvent was adjudicat- 
ed-on 2nd December; 1919, and a partition 
deed executed on 26th November, 1919, has 
' been held to be void as against the Official 
Assignee. On Ist April, 1920, the Official 
Assignee took out a notice of motion ask- 
ing that the partition deed should be de- 
clared void and for an order that the interest 
of the minor sons inthe family property 
should be vested in the Official Assignee, 
: (1) 80 Ind. Oas, 228; 47 M. 621; 46 M. E. J. 590; 19 
L. W. 691; A. I. R; 1924 Mad. 682. |. yoa 
` © 110 Ind, Oas. 141; 51 M. 361; (1928) M, W. N. 
346; 27 L, W. 688; A.L R. 1928 Mad: 657; 54 M, L. 
J. 128 (E. B) os 7 AURR MEN 
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This motion formed the subject-matter of 
O.S. A. No. 49 of 1921 and the judgment 
is reported.as Official Assignee. of Madras © 
v. Ramachandra Aiyar (8). It.was then 
held that the interest of the minor sons 
in the property did not vestin the Official 
Assignee but that, inasmuch as the Official 
Assignee: stood in the shoes ofthe inscl-: 
vent hecould alienate the minor sons’ 
interest in joint property for the purpose | 
of paying the insolvent’s -debts -unless the. 
debts were incurred for illegal or immoral 
purposes. It was also ordered that the. 
Official Assignee should take possession of 
the joint: property. The question to what 
extent the Official Assignee could sell the 
interest of the minors, in order to dis- - 
charge their father’s debts was left undecid- 
ed but his right to exercise the powers 
of the father was duly recognised and the 
minor sons were parties to the order. 
O. B.-A. No. 49 of 1921, . was pre- 
sented on 21st April, 1921,. and. the 
order was passed on ist August, 1922. Sub- 
sequently the sons filed a suit, O. 8. No. 157 
of 1922,in the Sub-Oourt of Madura for. 
partition and. what we have now to decide 
is what effect the filing of this suit- has 
upon the rights of the Official Assignee, . 
the contention on the part of the minors. 
being that the filing of the suit.constitut- 
ed aseparation of status in the family and 
that, therefore, the father’s power to sell 
their interests is extinguished. Mr. K. 8. 
Krishnasawmi Ayyangar for.the Official 
Assignee contested this proposition on. 
three grounds. He first contended . that - 
the power of sale of his song interest that 
is vested in the father under the Hindu 
Law arises from and is co-extensive with 
the son's pious obligation to pay the father’s 
debts. Thereis a great deal of force in 
this argument for it has. frequently been 
held that.the father’s power to sell is 
derived from the son's pious obligation 
to pay and consequently the logical con- 
clusion might well be that the pewer and 
the obligation are co-extensive. The ques- 
tion does not appear to have been ‘dis; 
cussed in any of the reported cases, but it 
is now, I think, too late to put forward 
such a proposition for it has frequently: ` 
Peen taken or granted that the father's 
power to sell- ceases as soon as the sons 
acquire a separate divided interest in the 


(3) 68 Ind. Oas. 898; 46 M. 54; (1922) M. W. N. 
653; 16 L. W. 559; 43 M, Li J. 569; A, I, R. 1923 Mad. 
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property. This principle was enunciated in 
Krishnasami Konan v, Ramasami Aiyar (4) 


where the proposition was taken for grant-' 
ed, it being observed that “the father, under: 
Hindu Law, is entitled to sell om- 


the 
account of such debt the whole of the 
ancestral. estate. This necessarily implies 


that at the time the property is seized it- 
remains the undivided estate of the father. 
If the estate were divided- 
the father could not sell what does not fail’ 


and the son. 


to him in the division. This case was 
followed in Rathna Naidu v. Aiyana 
Chariar (5) and treated as authority for 
helding that where the estate is divided 
the father cannot sell what doesnot fall 
to him in the division.” In Devaguptapu 
Kameswaramma v. Vadaddi Venkatasubba 
Fao (6), it was held that although a Hindu 
sonis liable for the surety debt of his 
father to the extent of joint family pro- 
perties which came to his hands at par- 
tition, yet a deeree for such debt obtained 
against the father before. partition is not 
executable after partition against the son 
and the joint family property allotted to 
him, the decision being put upon the 
ground that when execution was taken out 
the property ‘had ceased to be joint 


family property. Again in PedaVenkanna - 
v. Sreenivasa Deekshaiulu (7), Wallis, C. J.. 


observed: “This Court has adhered to the 
view of Turner, O. J., fin Ponnappa Pillai 
v. Pappu Ayyangar (8),] and has held in a 


series of cases that, as the effect of parti- - 


tion is to put an end to the father’s right 
to sell the son's share for an antecedent 
debt, it also puts an end to the creditor's 
right to bring the son’s share to sale dur- 
ing his lifetime.” ; 

This case was also followed in Kurri 
Venkata Reddi v, Chelluri Satyanarayana- 
murthy (9). In view of this long series of 
decisions and of the remarks in other 
` judgments also, Mr. Krishnaswamy Ayyan- 
gar’s contention that the father's right to 
sell ig not extinguished by partition at 
any rate when the partition has been effect- 


(4) 22M. 519;9 M, L.J. 127; 8 Ind. Dec. (N. s.) 
71 


(5) 18 M, L, J. 399; 4 M. L. T. 877. 

(6) 24 Ind. Oas. 474; 38 M. 1120; (1914) M. W.N. 
742; 27 M, L: J. 112. 

(7) 43 Ind, Oas. 235; 41 M. 136; (1918) M. W. N. 55; 
22 M. L. T, 334; 33 M. L. J. 519; 6 L. W. 649. . 

(8) 4 M. 1; 1 Ind, Dec. (x. s.) 839, 

®) 62 Ind. Cas. 980; 48 M. L. J.473; (1921) M, W. N. 
261; 29 M, L. T. 365; 13 L, W. 516., A d 
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ed by metes and bounds, cannot now be 
held to be correct law. It is, therefore, 
unnecessary. to deal with the very lengthy 
argument addressed to us with a view to 
draw a distinction between an ordinary 
Hindu maneger and a Hindu father, as 
upon this distinction the argument was: 
largely based. However, it is doubtful 
whether the power ceases until partition 
is actually effected, as-the debts-can be 
provided for in the partition, and this 
would have the effect of making the son’s 
shares liable, even though severance in 
status had taken place’ sometime before, 
Further the son’s liability for the debts 
continues after partition: Ramachandra ‘ 
Jagannatha Rao v, Viswesam (1) and Sub- 
ramania Ayyar v, Sabapathi Ayyar (2). . 
Therefore, the father’s inability to sell 
their divided shares must be based 
on the pringiple that he cannot ` sell 
that in which he has no interest [vide . 
Krishnasami Konan v. Ramasami Aiyar 
(4).] Until partition by metes and bounds 
is effected the father still has an interest ` 
in allthe property which he can enforce 
by providing for the debts out of the 
property before dividing the balance. 
What thenis there to prevent the sale 
of part ofthe property to discharge the 
debt? It is suggested that in- this case the 
payment of the father’s debtscanbe provid- 
ed for in the partition decree. This is true . 
and ifno such provision is made the objec- 
tion could be taken to the partition on the 
ground that it isnot a bona fide partition, 
Supposing, however, that a partition were 
made privately and with the consent of all 
the members of the family and ne pro- 


. vision was made for -payment of the 


father’s debts, the censequence would be 
that the sons’ share would be exonerated 
from liability, unless - the creditors in- 
atituted proceedings separately against 
the sons. To allow such a partition would 
be to encourage multiplicity of litigation. 
In principle there ean be -no difference 
between a partition effected by decree and - 
partition effected by consent of parties, In 
either case a partition which did not pro- 
vide forthe payment of the father’s debts 
would not be equitable or certainly 
ceuld not be deemed te be bona - fide. 
Why then. should a partition be allowed 
until the father’s debts are discharged? 
I would hold, therefore, that untila parti- 
tion has actually been effected by metes 
and bounds, à father’s right te sell hia 
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sons’ shares for the discharge of his debis 
remains unaffected. a 

“Mr. Ki S. Krishnaswami-Ayyangar has 
put ferward a further contention that, in- 
asmuchas the right of the father to sell 
vested in the Official Assignes by an order 
of Oourt, that order would have as much 
force as an attachment of the property be- 

-for partition. . The remarks in Krishnasami 
Konan v. Ramasami Aiyar (4) would seem 
to imply that if property had been seized 
in execution before partition the son's 
dividedshare would have been liable for 
the father’s debts. It was also held in 
Ramachandra Padayachi v. Kondayya 
- Chetti (10) that the son is liable for family 
debtsincurred before partition to tho-ex~ 
tent of the family property whieh .has 
fallen to his share. - In this case the deci- 
sion in Krishnasami Konan v. Ramasami 
Aiyar (4) was I 
ground that the son himself: . was 
sued’ by the creditor, whereas in the 
former case the decree was against 
the father alone, . This principle has been 
upheld in Ramachandra Jagannatha Rao 
v. Viswesam (1) to which one of us wasa 
party. The previous case-law has been 
elaberately discussed in that case and-the 
liability of theson even after partition 
was affirmed. From all these cases, there- 
fore; it would appear that the pious obliga- 
tion laid upon the sen to discharge his 
father's debts is not extinguished by 
mere partition. On this-analogy it is 
argued that thesons in this case cannot 
‘evade the liability thrown upon them by 


the order in Official Assignee of Madras v. - 


Ramachandra Aiyar (3) by merely filing a 


suit for partition. Under s,52 of the Trans- - 


fer of Property Act a party cannot transfer 
_or otherwise . deal with any property 
directly in question in a proceeding in 
Oourt so. as to affect the rights of any other 


party thereto under any deeree or order — 


which may be made therein. The ordinary 
effect of filinga suit for partition isto 
effect a severance in status ofthe family and 
it has been held that by that severance the 
right of the father to sell the sons’ pro- 
perty for his debts is taken away, It is 
perhaps difficult to bring the present case 
directly within the terms of this section 
and itis questionable whether the mere 
filing of a partition suit can be said to be 
dealing with the property, but even if if 
js not dealing with the property, it has the 
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effect of taking away the right of one of 
the parties in the family property andon 
the section it 


of the present proceedings the sonsought 
not to be allowed to plead that their own act 


-has had the effect of diminishing the right 


of another party to the proceeding incen- ` 
trayention of an order of Oourt. Under’ 
the order of Court made before the ` parti- 
tion, the Official- Assignee had power to 
deal with the son's interests in the pro- 
perty for certain purposes, but if the con- | 
tention put forward by the sons is upheld, ~ 
that power has been taken away.contrary 
to the orderof Court by the mere -act of 
Te sanction such a 
proposition would be very dangerous be- 
cause in the event of the insolvency of 
their father the sons could always evade 
their liability by claiming partition be- 
fore the family property is seized-for the 
father’s debts. Unless, therefore, it is 
clearly established that they have a, legal’ 
right todo so, I think that the proposition 
ought notto be accepted. If the princi- 
ple ofs.52, Transfer of Property] Act, ia 
applied, the act of the sons pendente lite 
would have no effect on ordérs subsequent- 
ly passed in these insolvency proceedings. ` 
Iwould, therefore, apply this principle 
and hold that the partition suit ‘has not 
the effect of taking away the Official As- 
signee’s rights so far as they were 
established by the order already passed. 

The case was also put forward in another 
form, namely, that if it is correct to say, that 
when jointproperty has been attached be- 
fore partition, such attachment, being 
the taking of the property into the custody - 
ofthe Court precludes the son from deny- 
ing liability, similarly in this case the pro- 
perty having been taken intothe custody 
of the Court through its officer, the Oficial 
Assignee, before the partition was effected, 
the actof partition would not absolve 
thesons from the liability incurred under 
the order. If thisis not’ the correct view. 
the sons of an insolvent debtor can always 
harass the Official Assignee in the exercise 
of his functions by merely filing a” parti- 
tion suit and causing 8 multiplicity of 
litigation. | - a 

I would, therefore, hold that in the cir- 
cumstances of this case the filing of a parti- 
tion suit, which merely effects a division in 
status and leaves the share of each co- 
parcener undefined would not defeat the 
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Official Assignee’s power .to sell those 
sharesfor. a proper purpose, i. e. for pay- 


ment of such of the father's debts as are 
not illegal or immoral. As, however, my 


‘OFFICIAL ASSIGNEE OF MADRAS V, RAMACHANDRA AIYAR, 


learned brothers take a different view—their ` 


view must prevail.. 
Ramesam, J.—In 


this case the in- 
- solvent was adjudicated 


on. 2nd Decem- 


ber, 1919. A partition deed had been pre- 


viously executed.on- 26th November, 1919. 


On Ist-April, 1920, the Official Assignee 
took out a notice of motion asking that 
the partition deed should ba declared void: 


and foran order that the interest of the’ 


minor sons in the family property should 
be vested in the Official Assignee. This 
motion formed the subject-matter of.0. 8. 
A. No. 49 of 1921 and the judgment is 
‘reported as Official Assignee of Madras 
v. Ramachandra Aiyar (3). It was then 
held that the partition deed was void 
and that the interest of the 
.86ns in the’ property did. not vest in 


. the son's share continues even after par- . 
tition; (2) Assuming that his first con- - 
. tention should fail at any rate, after the | 


minor . 


‘the Official Assignee but. that inasmuch - 
as the, Official Assignee stood in the shoes . 


of the insolvent, the insolvent’s rights as 
a managing member so far as they can be 
exercised for. his own -benefit passed. to 
the Official Assignee, that is, he can alie- 
. nate the minor-son’s interest in the joint 
property for the purpose of paying the 
insolvent’s debts unless they were ineurr- 
-ed for illegal or-immorgl purposes.. ‘The 
first - part of the decision is in accordance 
`~ with- tho later -decision of the Privy 
-Oouneil in Sat Narain vy. Behari Lal (11) 
“and the second part of the decision. is in 
accordance with the principle of law en- 
unciated in the Fall Bench decision of this 
Court in Balavenkataseetharama Chettiar v. 
- Official Receiver, Tanjore (12) a decision 
on the Provincial Insolvency Act. . j 
The Official Assignee then took out the 
present notice of motion praying (1) that 
. it may be declared that the debts men-. 
tioned in the list A are binding upon the 


insolvent’s sons the garnishees herein; and’ 


(2) that the Official Assignee may be autho- 


rised to sell the interests of the minors. 


in the joint family properties mentioned 
in schedule B-hereto,-and for costs and other 

(11) 84 Ind. Qas. 883; (1925) M. W. N. 1; 47-M. L. J. 
857; 100. & A L. R.1332; A. I. R. 1925 P. O. 18; 23 
A. L.J. 85; L.R--6A. (P. 0.) 1; 26 P. Li R. 81; 27 


(P. 0.) ae < i 

qa) 97 Ind. Oas. 825; (1996) M. W. N, 743; 51 M. Li 
J. 269; 24 L. W. 345; A. I. R. 1926 Mad,” 994,49 M? 
gid (F.B) fs 
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reliefs. It is these two prayers which are 
the subject of the reference to the Fall 
Bench by our brother Kumaraswami Sas- 


-triar, J.’ Meanwhile, the sons have filed a 


suit for partition at Madura impleading the 
Official Assignee also, | f 

I will first.take up thesubjectof the second 
prayer: On this point Mr. Krishnaswami 
Ayyangar, the learnéd Counsel for the Official 
Assignee, stated his contention in two ways: 
(1): He says that the Hindu father's right 
to sell is based ‘solely on the pious obli- 
gation: of the son to discharge the father’s 


debts as this Court has held_in Rama-. : 


chandra Jagannatha Rao v. Viswesam (1): 
[affirmed by a Full Bench after the hearing . 
of this casein Subramania Ayyar v. Saba-. 
pathi Ayyar (2)1, that the son is liable in: 


respect of his father’s pre-partition debts, : 


he contends that the father’s right to sell 


right to sell passed to the Official Assignee, , 
the right is incapable of being. lost or - 


destroyed. 


So far as the: first branch of the first . 


contention of Mr. Krishnaswami Ayyangar 


is’ concerned, it seemsto me that-though - 
the Hindu Law might have evolved in . 


some other way, atthe present day it is 


too late for the contention. It seems to : 


me that the basis of a Hindu father’s 


. right to sell his.son’s share in the joint 


. the acquisitions of the sen by 


family property. for antecedent debts is 
two-fold; (1)..there must be an antece- 
-dent debt of the father which is not illegal 
or-immoral involving a-pious obligation 
on the part of the son to pay it, and (2) 


the property must bə joint family pro- . 


perty of which the father was the manager. 


‘If either ofthese conditions is wanting the - 


father has no right tosell. If the father’s . 


right to sell stands solely on the pious 


obligation of the son to pay his father’s - 


debts independently of the property being 
joint, then it would follow that the father 
would be able to sell not only the pro- 
perty of the son which was once joint, but 


which has ceased to be joint by partition © 


‘as is contended in the present case but also 
his own 
exertion and properties acquired by the 
gon by inheritance from collaterals, such 
as, maternal grandfather, and ethers—-a pro- 


position which has ‘never atany, time been . 
- contended for, and the attempts that have 


been made on behalf of creditors were 
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attempts directed against joint family 
property either toseize it in execution of 
the decree against the father alone for 
debts not illegal or immoral or -to obtain 
title to ib under sale or mortgage executed 
by the father alone for such debts and 
these rights of the creditors were upheld. 
Asacorollary to these, the creditors also 
attempted to make the son liable for such 
debts even after partition. The attempts, 
failed in three casee, until Jackson, J., and 
myself decided in favour of the creditor in 
Ramachandra Jagannatha Rao v. Viswesam 
(1) (since affirmed by the Full Bench). But 
with one solitary exception if was never 
contended that the father could sell the 
self-acquired property of the son,-or can 
sell after partition the son’s property which 
has ceaséd to be joint by partition. The 
solitary exception which I referred to is 
the decision in Rathna Naidu v. Atyana 
- Chariar (5). In that case Mr, 8. Srinivasa 
Ayyangar contended for the exact. pro- 
position now contended for by Mr. K. 5 
Krishnaswmi Ayyangar. There was a mort- 
gage by the father of the son's share after 
partition. The argument was that the 
father had such power. It was decided that 
he had not. The case was referred to by 
Wallis, O. J. and Oldfield, J., in Devagupta- 
pu Kameswaramma v. Vadaddi Venkata- 
subba Rao (6) in connection with the propo- 
sition that if by attachment and sale-the 
gon’s share also isto pass, it should con- 
tinue to be the undivided preperty of the 
father and son up to the date of attachment. 
In Ramachandra Jagannath Raov; Viswesam 
(Il pointed outthat Rathna Naidi v. Aiyana 
Chariar (5) was a case where the father 
mortgaged the son’s share after partition 
and distinguished it on that ground by 
saying “obviously he has no such power." 
It-is not, therefore, correct to say that 
there is no decision against the contention 
of the learned Counsel for the Official 
Assignee. But apart from that judgment 
the whole history ofthe evolution ofthis 
branch of Hindu Law, shows that the 
Official Assignee’s contention must be ne- 

gatived. . | 

The -earliest decision establishing the 
father’s right to sell the son's share in the 
ancestral property for antecedent debts 
not illegal and immoral isthe decision of 
the Privy Council in Girdharee Lall v, 
Kantod Lal (13). Their Lordships first 


(13) 1 L A. 321; 14 B, L. R. 187; 22 W. R. 56; 3 Sar, 
P, 0.1, 380 (P, C.) - 
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-put the question “Could the son have said 


that because this was ancestral property 
which descended to his father from his 
grandfather, it was not liable at all to 
pay his father’s debts?” They then quote 
a passage 
Bruce’s judgment in Hunoomanpersaud 
Panday v. Babeoee Munraj Koonweree (14) | 
which has now become classic and proceed 
“That is an authority to show that ancestral | 
) to'a father 


following the i ; 
[Girdharee Lall v. Kantoo Lal asy. 
In the same year we have the deci- 
sion of Turner, Offg. O. J. and Oldfield, 
J., in Baldes Das v. Sham Lal (16) where 
Oldfield, J., said: “The father by 
reason of his paternal relation, and his 
position as head of the family, and its 
manager, is entitled to make a lawful dis- 
position of the property in the interest of | 
the family.” This decision expressly 
lays down that the basis of the father’s 
right to sell consists of two grounds 
which I have set forth above, namely, 
managership and antecedent. debt. We 
have next the Privy Council decision in 
Suraj Bansi Koer v. Sheo Persaud Singh 
(17) affirming the decision of the Oaleutta 
High Court in Sheo Pershad Singh v. 
Soorjbunsee Kooer (15). At page 165* it was 
pointed out that. the “rights of the co- 
parcenersin an undivided Hindu family 
‘governed by the Law of the Mitakshara, 


(14) 6 M. I. A. 393 at p. 421; 81 W, R. 31n; Sevestre 
2332; 2 Suth. P. O. J. 29; 1 Sar. P. O. J. 552; 19 E.R. : 
147 a ; 


15) 24 W. R. 281. = i a 
at 1A.77; 11 Mad. Jur. 222;1 Ind, Dee. (N. s.) 
2. i l ; 
- (17)'5 0. 148; 8 I, A. 88; 4 Sar. P. O. J. 1; 3 Suth. 
P. 07.589; 4 ©. L: R. 226; 2 Shome L. R.2423; 2 |. 
Ind. Dee. (N. s.) 705 (P. 0). : - 
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which consists of a father and his 
sons, do not differ from those of the 
co-parceners in alike family which con- 
sists of undivided brethern, except so far 
as they are affected by the peculiar ob- 
ligation of paying their father’s debts 
which the Hindu Law impeses upon sons 
and the fact that the father is in all cases 
naturally, and, in the case of infant sons, 
necessarily, the manager of the joint 
family estate.” After referring at page 169* 
to Westropp, O. J.'s judgment in regard to 
the whole of the family undivided estate, 
they refer at page 170* to the deci- 
sion in Muddun Thakoor’s- ._ case 
|Girdharee Lall v. Kantoo Lal Us 
and say “It treats the obligation of 
& son to pay his father’s debts, unless 
contracted for an immoral purpose, as 
affording of itself a sufficient answer to 
a suit brought by ason either to impeach 
sales by private contract for the purpose of 
raising money in order to satisfy pre- 
existing debts * * +" 

In Ponnappa Pillai v. Pappu Ayyangar (8) 
Turner, O. J., summing up the effect of the 
prior decisions at page 63t says “an aliena- 
tion of ancestral estate by a father to dis- 
charge a judgment-debt not contracted for 
an immoral purpose cannot. be disputed by 
a son,” and at page 64} he says, “where there 
isan heritage and the son has taken an 
interest in the heritage, he thereby assumes 
an obligation which is not. of a purely per- 
sonal character but an obligation incidental 
to his interest in the heritage ........... estore 
asvswebed The observation of Lord Justice 
Knight Bruce in Huneoman Persaud Pan- 
day’s case (14) ‘and of Sir Barnes Peacock in 
GirdhareeLal’s case (13), point with suffi- 
eient clearness” the obligation as an inci- 
dent of the heritage”, In Nanomi Babuasin vy, ' 
Modhun Mohan (18) Lord Hobhouse observed 
at page 35t “Destructive as it may be of the 
principle of independent eo-parcenary rights 
in the sons, the decisions have for some 
time establised the principle that the sons 
cannot set up their rights against their 
father's alienation for an antecedent dabt.” 
In the judgment of the High Court quoted 
at page 27T it was observed referring to the 
father, “ the manager was the only osten- 
sible owner, representing the family to the 
world at Jarga........... saanane wrana een anane oo 


(18) 13 O. 21; 131. A. 1; 10 Ind, Jur, 151; 4 Sar. P, 
O. J. 682; 6 Ind. Dec. (N. s.) 510 (P. 03. 
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When joint ancestral’ property has passed 
outof a family either by a conveyance exe- 


cuted a by father in consideration of an ante- 
cedent debt............... 


family estate.” f 

In Krishnasami Konan v. Ramasami -Aiyar 
(4), it was observed: “This necessarily 
implies that at the time the property is 
Seized it remained the undivided estate of 
the father andthe son, If the estate were 
divided the father could not sell what does 
not fall te him in the division,” The word 
‘seized ` here refers to seizingin execution 
which.corresponds to the father’s selling 
the son's estate in the case of a private sale, 
so that up to the date of attachment in the 
case of execution and up to the date of sale 
in the case of private sale by the father the 
property must continue to be joins if the 
father's right to sell is to be subsisting. 

It is not necessary to refer at great 
length to the decisions in Lakshmana Chet- 
tyar v. Govindarajulu Naidu (19) and Deva- 
guptapu Kameswaramma v. Vadaddi Ven- 
katasubba Rao (6), which relies on the for- 
mer, andin Peda Venkanna v. Sreenivasa 
Deekshatulu (7), and that in Kurri Venkata 
Reddi v, Challuri Satyanarayanamurthy (9), 
which are all dealt with by me fully in Ra- 
machandra Jagannatha Rao vy. Viswesam 
(1). All these decisions necessarily imply 
that the right of the father to sell was de- 
pendent on the property continuing to be 


_ joint ancestral propérty up to the date of 


the sale. In Mayne’sHindu Law- (9th Edi- 
tion) the proposition is thus stated at page 
411, s, 307 (a): “ Where the son is joined 
in a suit against the father, this is for the 
purpose of enabling the QOourt to exercise 
the power of the father to sell family pro- 
perty in dischargeof his debis, not being 
illegal or immoral.......... ..< After partition 
of course, the son holds the share. which is 
allotted to him freefromany such liability 

" In Sahu Ram Chandra v. Bhup 
Singh (20), a.decision which gave rise to 
a 8 Ind, Oas. 131;.(1910) M, W. N. 565; 8 MLT 


(20) 39 Ind. Oas. 280; (1917) M. W. N. 439; 210, W, 
N. 698; 1 P.L. W. 357; 15 A. L. J. 437; 19 Bom. L, 
R. 498; 260. L. J. 1; 33 M. L, J. 14; 22 M. L, T. 22; ¢ 
Ah, W. 213; 39 A. 437; 44 I. A. 126 (P. O.). 
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the antecedent debt ultimately set at reat 


|“ in Brij Narain Rai v. Mangla Prasad Rat 
_ (21); but which -on this point is autherita- 


tive, Lord Shaw, oi Dunfermline observed 


at page 4434: 


“The Law of the Mitakshara has, however; 


_ . given to the ‘father. in his capacity-of 
manager and head of the family, certain 


powers with reference to the joint family 
property. The general principle. in regard 
to that matter -is that he is at liberty 


‘to, effector to dispose af -the joint pro- 


perty in respect ‘of purposes denominated 


- necessary purposes. At page 444* his Lord- 


an 


` ship said, “A perusal ofithe numerous autho- 


rities willshow that where a joint family~ 


< property has beén sold outand buber. 


...... these rights are not-to=be’ defeated.” 


.: Atpage 444* again’ his Lordship observed: 
‘Responsibility to meet the father’s debts 


` isone thing, and thevalidity of a mortgage 


over the-joint estate is quite another thing.” 


-, Mr. Krishnaswami-Ayyangar contended, 


that, if it were true that the father's 


-“managership is also a necessary element 
.48,the basis of the father’s right to sell, a- 


` - junior member ofa Hindu Joint family who. 


- ig; however, a father cannot sell the share- 


in the property which . belongs ‘to his 


‘branch ‘consisting of himself and his sons, 


| ` for,ex hypothesi, he isnot the manager. 


_ part of the family property which ex 


The ‘answer to this contention is that he 
is the sub-manager of the- branch- con- 


+ sisting of himself and his“sdne, ‘To enable- 
‘him to 


im to be a manager it is unnecessary 
that he should’ have possession of any 


hypothest is with the main manager. That 


: -he- is a manager is- clear from the -fact 


that he could’ be suéd_ by _ creditors: for 


l ' debts whether incurred by himeelf only, 


not illegal or immoral, or for the benefit’. 
of his branch so.as to bind his-own branch.’ 
He can sué for a division of the share 
of his. branch and he ‘can sell the share 
ef his branch for antecedent debts not: 
illegal or immoral. All these are acts of 


` managership and...where ‘he expressly: 


abandons managership‘he cannot do these’ 
things. It is because he is the manager 


-he.can represent his’ sons in the various: 


*(21) 77 Ind. Cas. 689; (1924) M. W. N. 68; 21 A. L.: 
J. 934; 46 M. L. J. 23; 5 P. L. T, 1; 28 0. W. N. 253. 

19L. W. 7252 Pat. L.R. 41; 100. & A. L. R. 82° 
A. L R.1924 P. 0,50; 33M. L-T. 457; 46 A. 95; 96 

Bom. L. R. 500; 11°0. L, J. 107; 51 I. A. 129; 1 O. W, - 
N: 48; 41 O. L. J. 232 (P. 0). | : 
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acts just enumerated. I am, therefore, of . 
opinion that the first contention for the . 
Official’ Assignee fails; and once thereis - 
division in status as by a suit, for parti- 
tion. the father’s -right to sell is at an . 
end.. This is also the view taken not only. ` 
by the dissenting Judges (My Lord. the 
Chief Justice and Srinivasa Ayyangar, J.) 
but also by Jackson and Ananthakrishna 
Ayyar, JJ. in Subramania Ayyarv. Saba- . 
pathi Ayyar (2) and is also implied in the’ 
judgment of Waller, J. who says that the 
partition should provide for the discharge 
of the debts out of the joint property. `. 

I now proceed to consider. the second con- 


- tention for the Official Assignee, namely, 


-that once the power passed to the Official 
Assignee, it is incapable of being lost. 
On this matter itis first suggested. that 
the son’s. partition suit is affected by some 
lis. pendens or some kind of res judicata 
by reason of the orderin Official Assignee 
of Madras v. Ramachandra Atyar (3). For- 
the purpose of dealing. with this conten-. 
tion we must first see-what the order of 
the Appellate Court in” that appeal is. 
Schwabe, O. J., there held that the Official 
Assignee was entitled to joint pessession 
along with the-sons and that the power of 
the father passed to the Official Assignee. 
He then observed: “I expressly refrain 
from: deciding anything as to what the 
respective rights of the parties will. be 
hereafter. It is for the Official Assignee 
to decide after examining the nature of 
the debts whether: he can exercise. the 
insolvent’s right, as managing member 


-of selling the assets for the. benefit of 


the- creditors.” It seems to me that what 
the Bench was deciding in that case was - 


the right as it stood at’ the time of the 


judgment. This is clear from the use of 
the word “hereafter.” That the Official 
Assignee had power to sell at.the time 
cannot be denied; but it cannot be. said. 
that that decision meant to decide, that 
the Official Assignee’s power-will continue 
even after partition, a question to which 
their Lordships did _not’ address them- 
selves, On the other hand, they expressly - 
abstained from expressing any opinion 
on the changes of rights that might 
occur thereafter. Again it cannot be said 
that -their Lordships expressed an opinion 
or- passed’a decision to the ‘effect that the” 
power is a power incapable of being des- 
troyed, once it- vested in. the Official 


- Assignee: I am, therefore, . unable to say 
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that the son's action. triés to achieve 
something which has been: alraady ad- 
judieated-in Official Assignee of Madras v. 
Ramachandra Aiyar (3). Again it cannot 
‘bs said that there is any lis pendens in 
the case. It is-true that insolvency pro- 
ceedings are pending in the High Court’ 
but to attract the operation of s: 52 of 

- the Transfer of Property Act there must 
bea pending: litigation and one. of the 
parties to the lis should deal with the. 
property so as to affect the other party 
to the lis.’ In the first place, I doubt if 

-there is-any pending litigation to which 
the sons are parties. I doubt ifthe pen- 
dency of an insolvency petition, by, reason 

.of which, there is an. undischarged in- 


solvent, and his properties are vested in- 


the: Official’ Assignee so that. they may 
be utilised for paying off the creditors, 
can be regarded as a pending litigation. 
Assuming that it is one, I do not see 
“how the sons can be regarded as parties 


to it. It is true that at-one time there. 


. was a question- between ‘the sons and 
_ the Official Assignee as to the bona fides 
of a partition'deed: That question was 


finally- decided by. -the High. Court” in 


Oficial Assignee of Madras v. Ramachandra 
. Aiyar: (3). After that decision, and up 
to now, there. has been no litigation 
‘between the Official Assignee and the 


sons. Secondly there is no dealing with the’ 


property by the sons in this case. The 
sons filed a suit for partition. It can- 
not be said that the mere . filing of 
the suit for partitionis an improper deal- 


ing. The Official: Assignee arid the sons- 
- get joint possession by reason of the 


decree in Official “Assignee of Madras v. 
_ Ramachandra Aiyar (3). I donot think it 
can be said that their Lordships meant or 
- ‘intended that the joint possession : should 


". eontinus: until the Official Assignee effects : 


sales.- But Schwabe, O: J. by saying that 
it was for the Official Assignee to decide 


whether he could exercise the father’s 


right meant-no such thing. Where there 
is. añ inconvenient situation like joint 
possession between private merchants at 
Madura and: the Official Assignee at 
Madras, a suit- for ‘partition which will 
put an end to'such .a position is the 
proper thing to do. A private partition. 
with improper. allotments of, shares is, of 
course, mala fide and stands on different 
“footing. “Anyhow there is no-dealing with 
property. Thirdly, the action of the sons 
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cannot be said to affect the Official 
Assignee’s right, If the suit for partition 
ends in the evasion of the son’s liability 
fer pre-partition debts, then, of course, it 
does affect and it ‘is dangerous to allow 
such a result. But all thatis contended 
for the. respondent is not that the sub- 
stantial right of the Official Assignee to 
proceed against the sons forthe father’s 
debts is lost, but only one of the several 
remedies open has ‘been extinguished. Now,, 
the Official Assignee has got several re-. 
medies against the sons; first as repre-, 
senting creditors, or .associating himself 
with them-he -can file suits against 
the sons, obtain decrees and sell the sons’ 
share also: and, secondly, in the parti-. 
tion suit now pending at Madura, wherever 
it may bô tried ultimately, at Madura or 
Madras, he can apply for the ‘creditors 
to be made parties, so that the findings’ 
as to’ the nature of thé debts may bind 
all and ask for a decree providing for the 
payment of such .debts as are not illegal. 
or immoral [See Kaduru : Venkureddi v. 
Magunta Venkureddi (22).] There. is possi- - 
bly-a third remedy open. We have held in a 
recent Full Bench decision [in re Kancher- 
la Rao, I. P. No. 267 of 1923) tbat, 
in granishee proceedings, a question can. 
be decided by the Insolvency Judge if 
necessary. This power is subject only to 
his discretion, but he isnot bound to go 
into all questions that arise before him. 
In the present case the Judge sitting in 
insolvency- may, if he thinks proper, 
decide the questions raised by’ the Official 
Assignee as between himself and the sons 
provided the sons fill the character ofthe | 
garnishee. - These are. matters for him to 
determine. The Official Assignee can then 


-obtain formal decrees. The only remedy 


lost, tothe Official Assignee isthe right 
of selling the sons’ share by private sale. 
This is merely a processual right. The ` 
substantial right of the Official Assignee 
to enforce the. debts.due to the creditors 
against the sons remains by: reason of | 
our decision in Ramachandra Jagannatha 
Rao v. Viswesam. (1). 
One mode of enforcing it,a right which 
is merely ancillary and auxiliary to the 


‘main right, out of ‘several modes is all 
- that is lost. 


Seeing that the right. to parti- 
tion is an unimpeachable right which 


(22) 100 Ind. Cas. 1018; (1927) M. W, N. 267; 52 
L. J, 387; 25 L. W. 784; A.L R. 1927 Mad, 471, 38 M, 


< L. T. 342; 50 M, 535 (F. B) | ` 
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‚every member of :a joint tenancy or. a 
tenancy-in-common possesses [see Girja 
Bai v. Sadashiv Dhundiraj (23)]; andit is 
even proper where the Official Assignee at 
Madras and some merchants at Madura 
are in joint possession. It cannot be said 
that it is an undesirable consequence as 
the, result of a partition suit, namely, 
putting an end to the right of private 
sale, seeing that the liability of the sons 
for the debts remains and can be en- 


forced by other methods. I regretI have 


to differfrom my Lord onthis part of the 
case. |. : 

. The second ground on which the point 
has been argued is that: after passing to 
the Official Assignee the power becomes 
incapable of being destroyed and Mr. 
Krishnaswami Ayyangar compares this to 
the case of an attachment of the property 
in the hands of the father in execution 
of a money decree. As I think there is 


`... No analogy between the two and as itis 


necessary to see the real consequence of 
the attachment ,of joint family property, 
T proceed to consider the matter at some 
length. Where a creditor obtains a per- 
sonal decree against the member of a 
- Hindu family, who is not a manager or 
father but is only a junior member with- 
out sons and proceeds to attach his share 
of the family property and if he after- 
wards dies, the attached. property may be 
sold in spite of his death. But if there is no 
_ attachment before the death his share of the 
property cannot be sold becausé his property 
has survived to therest of thefamily whoare , 
not parties to the decree, But if the creditor 
obtained a money-decree againstthemanager 
“ of the whole family or against a member 
who has sons and the ‘judgment-debtor 
dies before the decree-holder attaches his 
property, the decree can be executed against 
the rest of the family or the sons as the 
case may be. In the first case, they are 
represented by the original defendant in 
the suit and in that sense were 
parties to it and there is no question of 
the property surviving to persons who 
are not parties to the suit so as to escape 
execution. In the second case, the sons can 
be brought in as legal representatives 
under s. 53 of the Civil Procedure Code. 
Exceptin these two cases, attachment of the 
(23) 37 Ind. Cas. 321; 43 ©.-1031 at p. 1018; 200, 
W. N. 1085; 14 A. L. J. 822; 20 M. L. T 78; 12 N. 
L.R. 113; (1916) M. W.N. 65; 18 Bom. D.R. 621; 4 
L. W. 114; 24 O.L. J. 207; 31 M.L. J. 455; 431 A. 
151 (P. 0). : 
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property .before the death of the judgment- 
debtor is merely to prevent the operation 
of survivorship and to enable the execu- 
tion to proceed. (Vide Mayne’s Hindu 
Law, ss, 330-2). The essence of the attach- 
ment is to ear-mark the property as the 
property of the judgment-debtor for the pur-. 
poses of execution. These characteristics of 
an attachment cannot apply to a bare 
power to sell which cannot be attached 
and so ear-marked and cannot be said to 
survive to other members of the family. 
Again when we remember that the power 
passes to the Official Assignes by reason 
of his “standing in the shoes of the 
father” as Schwabe, O.J. pointed out, it 
is opposed to all legal conception to say 
that it becomes a larger. power in the 
hands of the Official Assignee. The power 
when it comes into existenceis a power 
which has a terminusad quem namely, the 
date of separation in status. All 
the time the power exists, it has in- 
herently_by its very nature the quality 
of being extinguished by separation in 
status or a bona fide alletment of shares. 


RAMACHANDR AIYAR, 


-How can such a quality. be taken away 


irom: it simply because-the power passes 
from the father to the Official Assignee ? 
We are not here dealing with the case of 
an interest being vested in the Official 
Assignee and then being divested away 
from him. When it is said that the power, 
in the Official Assignee is extinguished 
by reason of partition it isnotsuggested 
that the power is taken away frem him 
and. vested again in some other person, 
but it is. extinguished by an event which 
had alwaysthe property of so extinguish- 
ing it. In Sheobaran Singh v. Kulsum- 


-un nissa (24) dealing with a case of insol- 
‘veney where the actual right was the 
. right of pre-emption, 


Viscount Dunedin 
observed; “It seems to their Lordships that 
this overlooks one of- the fundamental 
principles of all arrangements for the re- - 
alization and. distribution of a bankrupt’s 
property. In every, system of law the 
term may vary, but in all there is an 
official, be he calledZan assignee or trustee 
or any other name, and. that official ig 
by force of the Statute invested with ths 
bankrupt’s property. But the property 
he takes is the property of the bankrupt 

(24) 101 Ind. Cas. 368; (1927) M. W. N. 444; 52 M. 
L. J, 658; A. I. R. 1927 P. O. 113; 29 Bom. L. R. 877; 
4 O.W, N. 543; 49 A. 867; 31 O. W.N. 853; 95 A’ 
L. J.617; 26 L. W. 326; 39 M. L. T. 166; 541. A, 
204 (P. O.). . aa ‘ 
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exactly as it stood in his person, with all 
its advantages and its burdens,” Though 
by reason of the decision of the Privy 
Council in Sat Narain v. Behari Lal (11) 
the actual sharo of the sons does not vest 
in the Official Assignee the property of 
the father andhis power certainly pass, 
but they pass on the principle of the 


above decision exactly as they stood in ' 


the hands of the father with ali the ad- 
vantages and all the burdens. ‘One of 
the disabilities attached to the power is 
that it isextinguished on a division in 
status. To say that it continues in the 
hands of the Official Assignee after divi- 
sion is not to say that he gets it exactly 
as itstoodin the father's hands. For these 
reasons I am of opinion that the power as 
passed to the Official Assignee cannot enr- 
large the nature of the power and add 
to it, qualities which it did not possess 
before. Allthe other remedies. open to 
the Official Assignee, whatever they are, 
continue as before. The sons’ liabilities 
continue as before and they can be work- 
ed out by suitable proceedings but not 
by, private powers of sale. It seems to 
me that, to accept thecontentionof the Off- 
cial Assignee is to hold that their Lordships 
of the Judicial Committee in deciding Sat 
Narain v. Behari Lal (11) were making a dis- 
tinction without difference and evidently to 
get round that deeision. Ifit is desired to 
avoid the consequences -of that decision, 
legislation is the only remedy. 

As to the first prayer, I have already 
indicated abovemy views aboutit. Ifthe 
Judge sitting in Insolvency thinks it 
serves any purpose that he should enquire 
into the binding nature of the debts so far 
asthe gons are concerned and make a 
declaration on it, he may do so, provided 
thesons fill the character of garnishees or he 
may leave it to the original suit where the 
matter is bound to be enquired into [see 
Kaduru Venkureddi v. Magunta Venkured- 
di (22)}]. These are my answers to the ques- 
tions referred to the Full Bench. | 

Madhavan Nair, J.—I have had 
the advantage of reading the judgment of 
my Lord the Officiating Ohief Justice and 
of Ramesam, J. As the facts’ are fully 

-stated in those judgments, it.is not neces- 
sary to re-state them, The facts show that 
after the adjudication of the father asan 
insolvent and the vesting of hie rights in 
the Official Assignee the minor sons of the 


insolvent instituted a suit in Madura for" 
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‘partition of the joint family properties. 


The Official Assignee now seeks to sell 
privately the interests of the sons in those 
properties. The minors argue that, the. 
institution of the partition suit effects a 
severanees of the joint family status and, 
therefore, the father's right to sell the sons’ 
interestsin the joint family property has- 
been extinguished and consequently the . 
power of the Official Assignee who steps 
into the shoes of the father is also ex- 
tinguished. This argument is met by 
the Counsel for the Official Assignee in two ` 
ways:-- (1) Since the power ofthefather to sell 
the sons’ interest for his antecedent debta . 
not illegal or immoral, is hased’on the 
doctrine of pious obligation; logically 
speaking, the operation of the principle 
cannot be-affected by the: severance of the 
joint family status between the mambers of 
the family; consequently, despite the suit 
instituted by the minors, the. Official 
Assignee representing the father can effect 
a sale of the sons’ interests in the joint ` 
family properties. Iam willing to admit 
that the argument is not without force, but . 
the weight of the case-law is overwhelm- 
‘ingly against the contention. My learned 
brother Ramesam, J., has referred to all 
the wellknown cases which establish the 
father’s right tosell theson’s share in the 
ancestral property for an antecedent debt 
not illegal or immoral starting from the 
earliest Privy Council decision in Girdhavee 
Lall v. Kantoo Lal (18). Thess decisions 
show that, to enable the father to sell the 
son's share in the joint family property for 
an antecedent debt, not illegal or immoral, 
the property must be.. family property 
the manager. 
Though the father under the Hindu Law 
is' entitled to sell the entire ancestral 


‘estate to discharge his antecedent debt ` 


which is neither illegal nor immoral, it has 


-been held that, if the estate is divided the 
‘father could not sell what does not fall to 


him in division [see Krishnasami Konam v, 
Ramasami Aiyar (4)]. This casehas been 
followed in Rathna ‘Naidu v. Aiyana 
Chariar (5) where the very contention now 
put forward by Mr. K. 8. Krishnaswami 
Iyyangar was ovérruled. The decisions in 
Devaguptapu Kameswaramma v. Vadaddi 
Venkatasubba Rao (6), Peda Venkanna v., 
Sreenivasa Deekshatulu (7) and Kurri Ven- 
kata Reddi v. Chelluri Satyanarayanamurt- 
thy (9) are all decisions of this Oourt against 
the view/contended for on behalf of the Officia] 
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Assignee. I do not discuss these decisions 


as I cannot usefully add anything about - 


them to what is contained in the two 
judgments just now delivered, I agree 
that the first argument should be over- 
ruled 

“The second argument that is advanced on 
behalf of the Official Assignee is that, 
since the power to sell came te be 
vested in the Official Assignee by an order 
of Court, that power cannot be ‘exercised by 
him unaffected by the ehange in the 
relationship of the parties introduced by 
the partition suit instituted by the minors. 
The order giving the Official Assignee power 
te sell-was passed by this Oourt in Oficial 
Assignee of Madras v. Ramachandra Aiyar 
(3). At ‘one stage of the argument Mr. 
Krishnaswami Ayyangar suggested thatthe 
order would have the force of res judicata 
so far as the minors are concerned as they 
were also parties to that order; buthe did 
not press the point as it is clear that the 
order does not -constitute any bar by res 
judicata. Though the order in Official 
Assigneeof Madras v, Ramachandra Aiyar 
t3) stated that the power of the father pass- 
ed to the Official Assignee, the Cout 
refrained from: deciding anything as to 
what the: respective rights of the. parties 
“ will be hereafter and stated that it was for 
the Official Assignee to decide whether he 
could exercise the ‘father’s right. This 
clearly shows that the order did not decide 
whether the Official Assgignee’s power to 
sell will continue even after.the partition 
which is the question we are called -upon 
to‘decide, ‘Only the respective rights of 
the parties as-they.-stood at the time was ` 
decided by that order. It cannot obviously 
have the force of res judicata. - 

It is then argued that the minors’ parti- 
` tion suit is affected by the doctrine of lis: 
pendens. -It is difficult to see how the 
doctrine can be made to apply to the facts 
of the present case. Under s. 52. of the 
Transfer of Property Act, a party to a pend- 
ing litigation cannot deal with the property 
involved in the litigation to the detriment 
of the other party’s rights under any decree 
ororder that may be-made therein except 
under the authority of the Court. Assum- 
ing that insolvency proceedings are pending 
in the High Court,to make the section 
applicable there must’ bea dealing with 
the property by one of the. parties. It 


cannot be said that the filing of the suit © 


for partition by the sons amounts to a. 
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dealing with the property. The argument 
that, since the institution ofthe partition’ 
suit effects-a severance. of joint -family 
status the right of one of the parties in the 
family properties is taken away by the 
minor's suit during the pendency of the 
insolvency proceedings cannot -aleo be 


accepted. Itis true that under the order - 


in Officiat Assignee of Madras v. Rama- 


. chandra Aiyar (3) the Official Assignee has 


the power to deal with the sons’ interests . 


in the family properties in -certain circum- 
stances; but the suit for partition. does -not. 
put an end to thatright. The sons by 
instituting the suit for partition are.only 
exercising their legitimate right. By` 
exercising the privilege which the law 
allows them, the right of the- Official 
Assignee to proceed against. the sons’ 
interests in the joint family property. is 
not put an end to. As Ramesam, J., points 
out in his-judgment, only ene of. the 
remedies open to the Official Assignee is 
extinguished by the exercise of this right. 
He -cannot any longer sell the joint family 
properties by private sale, that’ is, all 
the other remedies for enforcing the right 
of the (creditors arestill open to him. He 


‘can institute suits against the sons and 
enforce the decree in such suits by selling - 


the sons’ interests. The right ef the 
Official Assignee to institute. suits’ for 
realizing’ debts due to the creditors is 
preserved to him by the decision 
Ramachandra Jagannatha Rao v. Viswesam 
(1). The correctness of the deeision is not 


in . 


It has been affirmed | l 


by the decision of the Full Bench in Subra- . 


mania Ayyar v. Sabapathi Ayyar (2). Again 
in. the suit now filed by the sons the 
Official Assignee and the creditors may 
apply tobe made parties’ and .by proper 


-procedure can obtain decrees which they 


can execute against the sons’ interests. 
Lastly, it is argued that the power to sell 
the sons’ interests which vests in the 
Official Assignee by the order of Court has 
the same force as attachment ofthe property 
before partition. and that it cannot be 
extinguished by the institution of.the parti- 
tion suit." It seems tome that the power 
vested in the Official Assignee by the order 


. of the Court-.to sell the sons’ -interests in 


the joint family property cannot with 
regard to its quality and nature be compar- 
ed to attachment of the property. It is 


clear that so far as the minors’ shares are. 


concerned, no “interest” in property is 


x 
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vested in the Official Assignee by- the order 
_ of Court: ‘Sat Narain v. Behari Lal (11), What 
he gets is only a power tosell the interests of 
the minors inthe joint faniily properties 
and this power he gets by reason of his 
standing in the ‘shoes of the insolvent 
father. Necessarily, therefore, he gets such 
power subject to its inherent’ defect, which 
is, that it can be put an end to by separa- 
tion in status or by,a bona fide partition 
between the members of the joint family. 
As pointed 
Sheobaran Singh v. Kulsum-un-nissa (24) 
with reference to the right of pre emption 
in a case of insolvency “the property he (the 
Official Assignee) takes, is the property of 
the bankrupt exactly as it stood in his 


person ‘with all its advantages and burdens.” 


The same may be said of the power to sell 
- the sons’ interests in the joint family 
property that passes to the Official Assignee 
by virtue of the insolvency of the father. 
The Official -Assignee gets the power with 
all its advantages and burdens. One of the 
burdens or defects, a3 I have already point- 


ed out, is that it can be extinguished, by - 


separation in status ofthe members of the 
joint family. It, therefore, 
. by force ofthe suit for partition instituted 
by the minors, the Official Assignee in this 
‘ease loses his power to sell the joint family 
-properties - by private sale. Oa this 
argument I respectfully agree with the 
opinion of Ramesam, J. 
In the result, I would hold that the filing 
of a partition suit by the sons would defeat 
the Official Assigaee's power to sell the sons’ 
interests in the joint family properties 
which accrued to him by reason of the 
insolvency of the father. 
V. N. Ve” Order accordingly. 
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~ —After-born son, rights of—Subsequent death of minor 
‘son without attaining age, effect of—Alienation by 
“manager, whether void—"Voidable,” meaning of— 
Burden of proof. a fed 
In the.case of invalid alienations by the managing 
member of a joint family, it has been. settled beyond 
all controversy since Hunoomanpersaud’s case (4) that 
‘whatever may be the form of the suit- and whether 
the contesting co-parceners are plaintiffs or defend- 
ants, the onus lies not on them but on the purchaser 
from the manager to prove that the sale was made 
for any real necessity or for a. reasonably accredited 
necessity. [p. 555, col. 2.] ` ae f 
The .term “voidable” as. used with reference to 
alienations. of property by- the managers of Hindu 
joint families or by female .owners possessing only 
a limited interest therein, is not used in .the sense 
in which it is used inthe Oontract Act, as mean- 
ing that the transaction ` is- binding on the other 
co-parceners or on the reversioners until it is set 
aside by: them 'and that the person who seeks to 
set it aside has to establish that the transaction 
was vitiated: by fraud, undue influence, misrepre- 
sentation or any other circumstances which would 
entitle a party toacontract to avoid it. [p. 556, col. 


“Although an alienation without necessity by a 
managing member is void at the outset, it is still 
open to the other ‘co-parceners to validate it by 
ratification if they are competent to do so. “[p. 556, col. 


J. 2 sa 

Tt is only when possession is taken by the trans- 
feree under an alienation'made by the manager of 
a Hindu family, which is invalid as against the 
other co-parceners, that their rights to the property 
are really invaded and time begins to run against 
them for a suit to recover their shares in the property, 
but until and unless the transferee gets possession of 
the property alienated to him, no question can arise 
as to acquiescence or otherwise of the other co-par- 
ceners whose rights have not been validly. conveyed. 
[p. 557, col. 1.) . 

A Hindu father with two sonsone adult and the 
other minor éxeéuted a sale-deed for himself -and as 
guardian of his minor. son, which, however, was not 
for any necessary purpose. The adult son refused 
to join in the sale. The minor son died without 
attaining majority but another son was born ,to the 
father. Ina suit by the alienee for possession: 

Held, (1) that the alienee was entitled-only to 
one-third of the share of the father; [p.558, col. 1.] 

(2) that the fact that theminor son died without 
repudiating the sale did not render it valid as against 
his share; [p. 556, col.-2.} 

(3) that’ the after-born ‘son was entitled to the 
family property which had not been validly alienated. 
[p. 558, col. 1.] Ti ~ 

Second” appeal against a decree of 
the, Oourt of the Subordinate Judge, 
Tiruvalur, in A. 8. No. 45 of 1927, preferred 


-against that ofthe Court of the District 
Munsif, Tiruturaipundi, in.0O. 5, No, 148 
' of 1923. 


Mr. K. S. Champakesa Iyengar, for the 
-Appellant. - . cael 


-© SUDGMENT. 
Tiruvenkata' Achariar, J.—The 
plaintiff -in the suit has -preferted this 
second appeal, He brought the suit for 


` 
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partition of certain immoveable properties 
in which he claimed two-thirds share. Both 
‘the lower Courts have held that he is 
entitled only toens-third share and haye 
given hima decree for partition tothe extent 
of that share. ` The plaintiff has preferred 
this second appeal in respect of the one- 
third share disallowed. The material facts of 


the case as found by beth the Oourts are. 


as follows :— 


The suit properties in which the plaint- 
tiff claims two thirds share belonged to an 
undivided: Hindu family consisting of one 
Mari “<Amabalagaran and his two sons. 
Kuppuswami, the elder son. (by his first 
wife) wab a major. Paraman the other 
son (by hissecond wife) was a minor. The 
plaintiff's claim is based on a sale-deed, 
Ex. A dated the 13th May, 1914, purport- 
ing to be exécuted in his favour by Mari 
Ambalagaran and Kuppuswami, the former 
executing the sale-deed not only on his 
own behalf, but also on behalf of his 
minor son Paraman. Kuppuswami, how- 

~ ever, repudiated the sale-deed and it was 
not registered so far es he was concerned 
and the plaintiff's suit to enforce registra- 
tion of the document against Kuppuewami 
failed. The sale-deed, therefore, operated 
only asa conveyance to the plaintiff by 
the father Mari Ambalagaran on his own 
behalf and on behalf of his minor son 
Paraman. Within a few days from the 
sale-deed, Ex. A, Kuppuswami -purported 
to’ sell to the lst defendant, a, portion of 
the lands comprised in Hx.A and gave 
him alse possession of that land. The 
plaintiff, however, did net get possession’ 
of any portion of the lands conveyed to 
him under Ex. A. Sometime after. the 
sale-deed to the plaintiff, another son 
named Krishnan, the 6th defendant in the 


suit, was born to Mari Ambalagaran by - 


his second wife Thailammal, who has been 
impleaded as the 5th defendant. Both 
Mari Ambalagaran and Paraman died 
before the institution of the present suit. 
Paraman died: in 1921 while still a minor, It 
doesnotappear when Mari Ambalagaran died. 
On behalf of the minor son, the 6th defend- 
ant, the following pleas were raisedsviz :— 

1, That at the'date of the sale-deed he 
had also an interest in the suit property, as 
he was then in his mother’s womb. 


2. That the eale-deed Ex, A was not 
binding on his brother Paraman or him- 
self and cannot affect their rights’ in the 


— 
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ing necessity or purpose, and < 
3. That there was no partition between 
Kuppuswami and the other members of 
the family as pleaded by the Ist defendant. 
The Courts below have held against him 
onthe first plea and have found that ha: 
was notin existence at the date of the 
sale as alleged on his behalf; but his other 
two pleas have been upheld. Both the 
Courts have found that the sale by Mari 
Ambalagaran was not made under circum- 
stances which would render it binding on 
his minor son Paraman whose interests 
also he purported to convey. They have 
also found against the alleged partition 
between Kuppuswami and Mari Ambala- 
garan. Upon those findings the plaintiff has 
been awarded a decree for one-third share 
only inthe plaint properties,- being the 
‘share of Mari Ambalagaran, which alone 
upon the findings had-validiy passed by 
the sale-deed to the plaintiff, It is con- 
tended on plaintiff's behalf that even upon 
the said findings the Courts should have 
awarded the plaintiff two-thirds share as 
claimed by him, I should have thought that 
it was too plain a case for such a con- 


.tention to be put forward successfully, 


but the plaintifi's Vakil strenuously argued 
in support of it. His contention so far as 
I have been able to follow him is this, The 
sale to the plaintiff by the father and 
guardian, Mari Ambalagaran, was so far as 
the minor son Paraman was concerned 
voidable and not void. It was prima facie 
effectual to convey Paraman’s interest also 
inthe property and unless and until he 
avoided the sale so lar as he was con- 
cerned, the plaintiff will be entitled to his 
(Paraman's) interest also in virtue of the 
sale-deed by his fatherand guardian Mari 
Ambalagaran. It was further contended 
thatthe right of Paraman to avoid the 
sale so far as his interests in the property 
were purported to be affected by the sale 
was one personal to him and was, therefore, 
enforceable by him alone and as he died 
without avoiding the sale, it is no longer 
open to any other person to avoid the sale - 
of his share to the plaintif. As regards 
Krishnan, the afterborn son, it is con- 
tended that he acquired no interest in 
the property by birth and cannot, therefore, 
impeach the alienation made by his father; 
nor can he have any right to question 
the alienation. even to the extent of 
Paraman’s share {as the personal right 
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of Paraman already referred to 
ceased with Paraman's death. In support 
of the contention that ths sale was prima 
facie good to the extent of Paraman’s 
share also uatil avoided, the appellant’s 
Vakil relied on the following passage in 
the judgment of Kumaraswami Sastri and 
Davadoss, JJ.,in Subba Goundan v.Krishna- 
machart (L): 

“The alienation by the father to the 
extent of his share will be good. In the 
cass of sales by a father or managing 
member of the joint family for alleged 
necessity, we think the sale will be good 
till avoided, as it isopen to the otherco- 
parceners to affirm the transaction, The 
position of such a purchaser cannot ba 
worse than that of a purchaser from a 
widow without legal necessity, in whose 
case it has been held that the sale is 
good till repudiated by the reversioners. 
We respectfully dissent from the view 
taken by Krishnaswami Aiyar, J; in 
Kandasami Asari v. Somaskanta Hla Nidhi 
(2) that a sale without necessity is in- 
capable of ratification by the other cə- 
parceners."" The appellants Vakil -also 
relies upon the following observation of 
Odgers, J., in Alagar Iyengar v. Srinivasa 
Iyengar (3): i 


“Thess alienations were madeby the father 
of the plaintiff not only as the manager 
of a joint Hindu family but also as their 
guardian. Ia my opinion, therefore, the 
minors appear as parties to these aliena- 
tions which are prima facie binding on 
them. Tha powar of a Hindu father may 
be more or may be less than the power 
of a guardian to bind his minor sons, 
but unless it can be established that the 
alienations were for unnecessary or illegal 
purposes (for which the onus is on the 
minors) the alienations are prima facie 
good. See Subba Goundan v. Krishnamachari 


It will be seen that Odgers, J., in the 
later case has understood the dictum of the 
learned Judges in Subba Goundan v. 
Krishnamachari (l) quoted above as 
meaning that the sale by the father of a 
Hindu family as the guardian of his minor 


(1) 68 Ind. Cas. 869; 45 M. 449; 30 M. L. T. 217; 42 
M. L. J. 372; 15 Ta. W, 537; (1922) M. W. N, 269; A. 1. 
R. 1922 Mad. 112. 

(2) 5 Ind. Cas. 922; 35 M. 177; TA. L. T. 165; 20 M- 
L. J. 871: (1910) M. W. N. 580. 

(3) 91 Ind. Cas. 709: 22 L. W. 515 atp. 516; (1925). 
ML W. N.777; A, I, R. 1925 Mad. 1248; 50 M. L. J. 
406, 
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sons is not a void but isonly avoidable 
transaction and that it is prima facie 
binding on them andif they wantto avoid 
it, they have to establish that it hag been 
made for unnecessary or illegal purposes, 
I respectfully think that the dictum in 
Subba Goundan y. Krishnamachari (1) has 
not the meaning attributed to it by 


. Odgers, J. I think what the learned 


Judges in that case.meant to say is that 
if the other co-pareeners do not seek to 
set aside the transaction,it may be prac- 
tically treated as good. If the manager 
in effecting the sale acted within his 
powers, the sale will be good apart from 
the assent or dissent of the other cs. 
parceners whose interests also he purports 
to coavey. Otherwise it cannot per se 
be binding on the other co-pareeners, But 
əvən a sale made by tha father or manager 
Without necessity may be assented to “by 
the other co-parcenera and if they doso 
it will bind their interests also. The further 
question as toon whomthe onus will lie 
if the other co-parceners contest the eale 
whether as plaintiffs or as defendants is 
left untouched in Subba Goundan v. 
Krishnamachari (1). On that question it 
has been settled beyond all controversy 
since = Hunoomanpersaud Panday v. 
Babooee Munraj Koonweree (4) that what- 
ever may ba the form of the suit and 
whether the contesting co-parceners are 
plaintifs or defendants, the onus lies not 
on them but on the purchaser from the 
manager to prove that the sale was made 
for any real necessity or for a reasonably 
accredited necessity. As Mr. Mayne puts it:—— 

“Those who deal with a person who has 
only a limited interest in property, and 
who professess to dispose of a larger 
interest, are prima facie bound to make 
out the facts which authorize such a 
disposition.” [Sse Mayne’s Hindu Law, page 


‘481, 1X Edition). 


The only difference between the po 

of a Hindu father as manager af the. 
family and that of other managers, is that 
the father cansellthe property also for 
an antecedent debt of his whichis neither 
illegal nor immoral. The sale will be valid 
if it was made to discharge an antecedent 
debt ‘contracted by the father and to the 
extent necessary to discharge that debt 

The onus lieson the purchaser to prove 
that it was to discharge an antecedent 
debt of the father that the sale to him 


(1) 6M.L A. 393; IBL. W, Sin: Sevest 
Suth. P. C.J, 29; 1 Sar. P. O, J. 552: ween” j 
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was madeor that he, after using reason- 
able care to ascertain the existence of 
such circumstances that would justify the 
sale, has acted in good faith. If the sale 
is proved to havebeen made.for discharging 
the father’s antecedent debts, then only 
the onus is shifted to the sons to establish 
affirmatively, that the said debts were 
illegal or immoral and that the purchaser 
_had also notice that they were of such 
a character. These propositions’ are so 
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the alienation is not for justificable neces- ` 


sity, it is void as regards the shares of 
the other members of the family and 
where such’ necessity exists it is valid in 
its entirety. It has never been suggest- 
ed that the alienation by the manager is 


only voidable where it is not for justifi- - 


ablə necessity.” 


If I understand aright it is not this- 


proposition in Kandasami Asari v. Somas- 
kanta'Ela Nidhi (2), that the learned Judges 


firmly established by a long course of, in Subba Goundan v. Krishnamachari (|), 
decisions that I can hardly think that dissent from but a different proposition, 
the learned Judges in Subba Goundan. viz, that a sale without necessity is in- 
v. Krishnamachari (1) can have ‘meant capable of ratification by. the other co- 
tò throw any doubt upon them, The ob- parceners. On that question it may be 
servation of Odgers, J., to which I have observed that though such an alienation: 
referred above seems, therefore; to be not is void at the outset, it is still open to 
only not warranted by the dictum’ in the other co-parceners to validate it by 
Subba Goundan v. Krishnamachari (1) their ratification if they arezcompetent to 
but also to be’in conflict with the well- ‘do so. That question,-however, does not 
éstablished rules as to the onus in such arise in this case as there has been no 
cases. -As regards the alienations made t} ; 

by Hindu widows which are also.held behalf of Paraman who died“ while still 
to be.only voidable and not void trans- a minor or on behalf of the 6th defendant 
actions so far as the reversioners are who is also a minor. So far as the neces- 
concerned, the rule seems to be equally sity for the sale is concerned, it has been 
wall established that the onusof proving found that the case set up by the plaint- 
the circumstances justifying the sale as iff, viz, that it was made to discharge the 
against the reversioners lies not on them 


‘alienees. It is, therefore, apparent” that effectual to convey Paraman’s one-third 
the term ‘voidable’ as used with reference share in the property. The assent of a co- 
' to alienations of property by the managers parcener which validates an invalid alie- 
‘of; Hindu joint families: or- by female nation necessarily assumes that the co- 
owners possessing only a limited ‘interest parcener whose interest has been conveyed 
therein, is not used in thè sense in which without authority, is competent to assent 
it is used in the Indian Contract Act,as to such an alienation. It would be con- 


meaning that the transaction is binding trary to all principles to hold that a minor 
on the other co-parceners or on the re- co-parcener can assent to an invalid trans- 
versioners until it is set aside by them and action affecting his interest until he at- 
that the person who seeks to set it aside tains the age, The salein this case to the 
has to establish that the transaction was plaintiff, therefore, stood unaffirmed by 
vitiated by fraud, undue influence, mis- Paraman at the date ef his death and the 
representation or any other circumstances property conveyed was also in the. pos- 
‘which would entitle a party toa contract session of the family itself except the por- 
to avoid it. It is the unfortunate use, tion which the Ist defendant got through 
if I may say so, of the term ‘voidable’ Kuppuswami. If.Paraman were alive and 


with reference to these transactions which was a party to the suit, the plaintiff can- . 


has tended to create some confusion as not succeed against him unless he estab- 
regatds the exact effect of alienations lishes real or reasonably accredited neces- 
made without necessity; and I would res- sity for the sale and upon the findings 
“ pectiully adopt as a correct proposition in this case on that question, the plaint- 
the observation of Benson-and Krishna- iff’s suit except as regards the father’s one- 
swami Ayyar, JJ., in’ Kandsami Asır v. third sbare will have to be dismissed. The 
Somaskanta Ela Nidhi (2):. appellant’s Vakil has however put forward 
“It hag invariably been accepted as a a novel contention basedon what I eon- 
sound canon of the Hindu Law that where ceive to bethe misunderstood dictum as 


ratification of the sale ‘either: by or on . 


0 father’s antecedent debts is" not proved. . 
if they seek to impeach it but onthe It follows, therefore, that thé sale was not. — 
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to the sale being voidable. by the other 
co-parceners, that the right to avoid is a 


personal right which. Paraman had and. 


which he alone can exercise and that on 
his death that power ceased and cannot be 
exercised by his heirs or successors to his 
property. This contention can be dis- 
missed in’afew words. In the first place 
there was no necessity for Paraman.or the 
6th defendant to bring any action at all 
against the plaintiff, as notwithstdnding 


the sale-deed Ex. A in his favour, the ` 


property still continued to remain in the 
possession of the transferer and did not 


either before the- date of Paraman’s death: 


or even subsequently pass into the pos- 
session of the plaintiff. It is only when 


possession is taken by the transferee under 


an alienation’ made by the manager of a 
Hindu family which is invalid as against 
the other co-parceners that their rights to 
the property aré really invaded and time 
‘begins to run against them-fora suit to 
recover their shares in the property, but 
until and unless the transferee gets pos- 
session of the property alienated to him, 
no question can arise as to the acquies- 
-cence or otherwise of the other co-parce- 
ners’ whose rights have not been validly 
conveyed. Even if Paraman had been a 
major at the date of the alienation,- it 
could not be said that- he assented to or 
acquiesced in the alienation merely by his 
not bringing any action against the plaint- 
iff for establishing that the alienation 


cannot affect his. rights in the property or - 


by his not manifesting by any other overt 
act that he does not, acquiesce in the 
alienation so far as his interests in the 


property are concerned. How then such” 


assent” or acquiescence can bs imputed to 
him while he is a minor itis impossible 
to understand.: The contention is one 
which needs no serious consideration. 

Secondly, any action which may be 
brought by the other co-parceners will be 
one for the recovery of immoveable pro- 
perty if possession thereof had passed to 
the alienee’ or for a declaration of- their 
title to it if possession had not: passed ; and 
nobody has ever heard the maxim “Actio 
personalis moritur cum persona’? being 
applied to such actions.. 

The only remaining point to be con- 
sidered is whether the 6th defendant who 
was born after the alienation has any and 
if so what right-in the plaint properties 
which would entitle him to contest the 
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suit, Under the sale-deed, Ex. A, the plaint- 
iff acquired only the one-third share of 

- the father Mari Ambalargaran in the joint 

“family properties. The remaining interest 

. therein appertained to the joint family of 
the alienor;' and it so remained at the. 
date of the 6th défendant’s birth with the 
result that he also acquired an interest in 
it by his birth. The authorities on this 
question are correctly and lucidly sum- 
marised in Mayne’s Hindu Law thus :— 

“A gon-cannot object to alienations 
validly made by his father before he was 
born or begotten because he could only by 
birth obtain an interest in property which 
was then existing in his ancestor. Hence 
if at the time of the alienation there had 
been no one in existence whose assent was 
necessary or if these, who were then in 
existence had consented, he could not 

‘afterwards object on the ground that there 
was no necessity for the transaction......... 
E 1.....On the other hand if the aliena- 
tion was made by a father without neces- 
sity and without the consent of the sons 
then living, it would not only be invalid 
against them but also against any son 
born before they lad ratified the transac- 

_tion and no consent givén by them after 
his birth would render it binding upon 
him. Thereason of the thing is not of 
course-that the unborn son has any right 
in the family propérty at the time of the 
-alienation but that on his birth, he acquires 
a share in the: family properties asit then 
stands. Ifa previous alienation of any ` 
portion of-the family ‘properties was vali- 
dated by consent or failure toset it aside 
intime on the part.of. the other members 
of the family then in existence, the pro- 
perty.ia which he acquires a share at birth 
is ' diminished tothe extent of the por- 
tion thus alienated. If. the alienation was 
invalid, he acquires -a share in the whole 
property including the. portion purported 
to be aliénated not because the alienation” 
was an invasion of his rights for he had 
none but because it was bad in itself and 
did not-diminish:the:corpus of the joint 
family property.” (See Mayn’s: Hindu Law 
pages 468 and 469, 1X Edition.) ee 

I have only to add that the decision of 
the Privy Council in Ranodip‘ Singh v. 
_Parmeshwar Pershad (5) which . was relied 

(5) 86 Ind. Oas. 249; 47 A. 165; A. I. R. 1925 P. O. 
33; 48 M. L. J. 29; 21 L. W. 236; 20. W; N. 1; 23 A. 

` L. J. 176; 27 Bom. L. R. 175; 12 O.. L, J. 74; 28 P. L. 
R. 113; L: R.3-A. (P. O.) 47; -(1925) -M.-W. N, 262; 27 
O. 0,343; 29 O. W. N. 666; 52 L ACIP.) °, 
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on by the appellant's Vakil is no authority 
for the contention that the after son 
acquires no interest by | birth in the family 
property which has not been validly 
alienated. Itonly lays down that where 

- under such an alienation possession has 
passed tothe alienes, the cause of action 
for.asuit under Art. 126 of the Limitation 
Act arises when possession is taken and 
there is no fresh starting point of limitation 
for the after-born son from the date of his 
birtb. ; 

The Courts below have, therefore, rightly 
held that the 6th defendant and Kuppu- 
sawmi (the major son’of Mari Anibala- 
garan, wereentitled to two-thirds share in the 
property and that the plaintiff cannot in 
virtue of the sale in his favour claim more 
than the one-third share of the father Mari 
Ambalagaran. - The point mentioned in 
ground No. 9isnow raised for the first 
time and never before and cannot be 
entertained now. eke 
` The second appeal must, therefore, be 
dismissed. 

Ramesam, J.—I agree. ‘ 

Appeal dismissed, 
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LAHORE HIGH COURT, 

Szconp OIvIL APPEAL No. 2180 oF 1923. 

l April 24, 1928. | 

Present:—Mr. Justice Zafar Ali and Mr, 

- Justice Dalip Singh. 
“NEKI RAM—Derexpant—APPELLANT 
VETSUS 
-KURE AND ANOTHER—PLAINTIFF8— 
i RESPONDENTS, i 

Hindu Law—Joint family—Alienation by manager 
—Duiies of alienee. 

An alienes from a limited owner is not bound to 
see that the money advanced by him is actually 
spent for the purposes for which it is advanced. 

(Their Lordships held on the facts of the case 
that there was no justification for advancing money 
- to the alienor.] i 

Second appeal from a decree of the Dis- 
trict Judge, Karnal, dated the 4th August, 


1923. . 
Mr. Shamair Chand, for the Appellant. | 
„Mr. N. C. Mehra, for the Respondents. 
JUDGMENT.—The. plaintiff im- this 


case brought the usual declaratory suit to 


avoid two ‘sales, dated the-ldth February, 


NEKi RAM V, KUBE; 
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1921, and 19th December, 1921, respectively, 
by his fathér, defendant No, 2. The trial 
Court granted the plaintiff a decree with 
proportionate costs to the effect that the 
sale dated 14th February, 1921, would bind 
him to the extent of Rs. 600 only, while the ` 
sale dated 18th December, 192], would not 
bind him at all. Bothsides appealed to the 
learned District Judge. The learned Dis- 
trict Judge dismissed the appeal of the 
alienee and the relevant words in his judg- 
ment are as follows :—' < 
“Under the circumstances I entirely agree 
with the Sub-Judge, thatit was Subedar 
Neki Ram’s duty to see that Bharat Singh 
applied to its proper purposes the money 
raised by the second sale atany rate and he 
has failed to do so. Irejecthis appeal.” 
He accepted the appeal of the plaintiff 
holding that the alienee was well-aware of 
the character of the alienor. and, therefore,. 
there was no necessity for the advance of 


` - Rs. 650 whieh had been advanced for, but. 


was not applied to redeeming the mort- 
gages. He, therefor, accepted the plaintiff's 
appeal with cosis. 

“In second appeal it has been contended 
that the learned District Judge is obvi- 
ously wrong in holding that it was the 
alienee’s duty tosee that the money was pro- 
perly expanded for the purpose for which it 
was advanced. Thisis clear and has not 
been contested by the Oounsel for the res- 
pondent. We have, however, heard the 
case as a first appeal from the judgment of 


_ the learned Sub-Judge. We agree with the 


learned Sub-Judgein holding that asregdrds 
the second sale the item of Rs. 1,900, which 
was advanced for the purpose of redemption . 
of land, was not for necessity. In the pre-, 
vious sale of February, 1921 the alienee had 
advanced Rs. 560 for the purpose of redeem- 
ingland, nosush redemption had admittedly 
taken place and we fail entirely to see how 
the alienee again relied on the simple word - 
of the alienor that he intended to redeem 
the land, Aspointed out by the learned 
Sub-Judge the sale took place in Decem- 
berand as the mortgages were with pos- 
session the alienor could not obtain pos- . 
session beforeJune at the earliest, The ` 
alienee states thathe does not reside in 
the village, but he doss reside in Sonepat ` 
“and belengsto this village and the dis- . 
tance between them is only eight miles 
-and as he has been purchasing property 
in his ancestral village 
- he is acquainted with the happenings of” 


itis probable that- . ` 
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that village, He must, therefore, be taken 
to have known the character of the vendor 


who undoubtedly is proved: to bea spend- 
thrift, “We, therefore, agree with the Sub- 
Judge in.holding that there was no justi- 


fication for the advance óf Rs. 1,800 to the’ 


alienor. ; 

As regards the first sale: we find from 
the memorandum put in by the patwari 
that atthe time of that sale there was 
not an existing mortgage -of Rs. 500 for 
redemption of which the money might 
justificably haye been advanced. Taking 


all the circumstances of the case into com- 


sideration, we are satisfied that the learned 
Sub-Judge was right in . allowing this 


Rs. 560 plus Rs. 40 incurred as expenses. 


for registration. As regards the other three 
items in the first sale we agree with the 
- finding of the learned Sub-Judge that the 
debts are not proved to exist. . 


We, therefere, restore the decree of the 


_trial Court. As regards costa, the plaintiff 


should bear the costs of his appeal before, 


the District Judge and proportionate costs 
ofthe present appeal before us. The 

alienee should bear the costsof his appeal 

before the District Judge and proportionate 

costs of the appeal before us.. < 

A. Appeal allowed, 


MADRAS HIGH COURT. 
Szconp CIVIL APPEAL No. 603 oF 1925. 
April 25, 1928. 
Present:—Justice Sir William Watkin 


Phillips, Kt., and Mr. Justice Madhavan Nair.. 
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A VETSUS 
PAKKIRISWAMY PILLAI AND oTAERS— 
DzrENBANTS Nos. 3 AND 4—RESPONDENTS. 

Registration Act (XVI of 1908), s. 49—Receipt by 
mortgagee for payment of mortgage amount—Regis- 
tration—Evidence Act (I of 1872), s. 92—One of 
several mortgagors, oral agreement by, to redeem 
mortgage of share only, whether admissible. 

Whore a mortgagee who received payments towards 
the mortgage-debt executed a receipt as follows: 
“This itself shall be treated as receipt for the above 
sum having been credited tothe above mortgage- 
deed and the said property having been released. 
from the above morigage-deed, and I have here- 
with given the title-deeds relatingto the said pro- 

erty” : 

2 Held, that the receipt did not require registration 
inasmuch as the items must be held to have been 
released from the mortgage before its date and that it 
did not purport to extinguish or release an interest in 
immoveable property. {p. 560, col. 1.] a 

~ Ons of several mortgagors can enter into an oral 
‘greement with thé mortgages for the redemption 
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. item No. 3 under Ex. 


. these items from the mortgage. under 


` those items, 
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of his share only of the mortgage and proof of buch 
an oral agreement by which money is paid and his 
share is' redeemed is not precluded by s. 92, proviso 
4 of the Evidence Act. [p. 560, col, 2.] 4 


Second appeal against a decree of the 
Oourt of the Subordinate Judge, Ouddalore, 
in A, S. Nos, 220 and 227 of 1923 (A. 8. 
Nos, 286 and 312 of -1923, District Court, 
South Arcot), preferred against that of 
the Court of the District Munsif, Cuddalore 
in 2. 5. No. 191, of 1922, , 
. Mr. K. Rajah Aiyar, for the Appellant. 

Mr. K. S. Krishnaswami En baer for 
the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit instituted on a mort- 
gage bond, Ex. A, dated 8th March, 1911, 
executed by the Ist defendant to one 
Sweyamprabai Ammal for Rs. 3,008 and- 
assigned by the latter to. the plaintiff 
under Ex. F, dated llth January, 1922, 
In modification of the decree passed by 
the District Munsif in favour of the plaint- 
iff, the Appellate Court exonerated items 
Nos. I and 3of the suit property on the 
ground that these had been redeemed by 
the 4th and 3rd defendants respectively, 
d appeal relates solely to these 
items, i 


To discharge the mortgage.debt, 1 
defendant sold item No, lene Ex, t 
to the 4th defendant, for Rs. 1,900 and 
V to the 3rd de- 
fendant for Rs. 1,000. Under the sale-deedg 
these defendants were required to redeem 

ns fri e-mortga Ex, A, 
They claim in this sult to have redeemed 

They obtained receipts Exs, O 
and O-1 from the mortgagee fer the sum 
paid by them. It is admitted that the 
payments were made by these defendants. It 
is also admitted that endorsement was made 


-on the mortgage bond to the effect that the 


payments had been made and that the 
itms heve beenreleased. But this endorse- 
ment has not been signed by anybody. 
The receipts given to those defendants 
after reciting the fact of payment state : 


“This itself shall be treated as receipt for 


the above sum...,...., having been credited 
to the above mortgage-deed and the said 
property having been released from the 
above mortgage-deed, and I have herewith 
given the title-deeds relating to the said 
property.” See Ex. O. The receipts are 
stamped each with one anna; but these 
and the endorsement on Ex. A have not 
been registered, f 
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It is argued on behalf of the appellant 
that the endorsement and the receipts which 
form the only evidence in support ofthe 
plea that items Nos. land 3 have been 
exonerated from the mortgage should not 
be admitted in evidence as they have not 
been registered as required under s. 17, 
cl. (b) of the Registration Act and that, if 
“ this eyidence is excluded, then there is 
nothing to show that items Nos. 1 and 3 have 
“been, released from the mortgage and that, 

therefore, it would follow that these-items 
“should remain subject to.the suit mort- 
gage, Ths respondents contend that’ the 
receipts by themselves do not release the 
property from the mortgage but they are 
receipts only for the payment of money 
which: do not require registration and that 
their language -shows -that these items 
' were released from thé mortgage before the 
receipts were exonerated. Their further 
contention is that there was an oral agree- 
ment between the vendees and the mort- 
gagee to release these properties, that this 


was followed by actual paymentand that ~ 


such an. agreement and payment in proof 
of the discharge of the mortgage liability 
on these items can be proved without 


contravening the provisions of s, 92 of-the - 


Indian Evidence Act. : 
We are satisfied that the language of 


the receipts shows that the items must. 


have been released from the mortgage be- 
fore the date of the receipts, that they do. 
not purport to extinguish-or release an 
interest im immoveable property and that, 
_ therefore these do not require registration 
` and are admissible in evidence to prove. 
“the factum. of payment by the vendees, 
The plaintiff's Counsel states that the plea 
that there was an oral agreement to release 
theitems has not been found as a fact to be 
true by the learned Subordinate Judge and, 
therefore, this part of the argument should 
not be accepted. - It is true that there is 
no specific finding on this point by tha 
lower Court. But there are materials in 
the judgment which show clearly thatthe 
learned Judge's view was that there was 
such an agreement between the vendees 
and the mortgagees. The first Court found 
against the agreement. In para. 12 the 
learned Subordinate Judge concludes upon 
_ the evidence that the transfer by Swayam- 
‘prabai Ammal “was fraudulent and intend- 
ed. to defraud the défendants by denying 
the purpose with which she made the 
endorsement on Ex, A and granted thereceipta 


$ 
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Ezx.O series.” Furtherhe says inpara. 14 “I 
shouldtreat thetransactions as redemptions . 
by thé mortgagor's vendees of the particular 
items with consent of the mortgagee and not 
as relinquishments of interest in immoveable 
property made by the mortgagee.” These -. 
statements would show that the. learned 
Subordinate Judge preferred to accept the ` 
view that there was an agreement between 
the vendees and the mortgagee to redeem 
the mortgage on these items and that 
such redemption was effected by the vendees 
in pursuance of the agreement by actual 
payment. The evidence in the case which 
we have examined also supports the same 
view. There is authority to show that one 
of several mortgagors can enter into an 
oral agreement with the mortgagee for the 
redemption of his share only of the mort- 
gage and that proofof such an oral agree- 
ment by which money is paid and his 
share is redeemed is not precluded by - 
s.. 92,‘ proviso 4 of the Evidence Act. See 
Goseti Subba Row v. Varigonda Narasimham 
(1). Thisis what had happened in the 
present case. By the Ist defendant’s © 
sale of the various mortgaged proper- 
ties defendants Nos. 3 and 4 and others, 
the -vendees became, along -with the lst 
defendant, the mortgagors of the suit pro- 
perty and two of them defendants Nos. 3 
and 4 entered into an oral agreement with 
the mortgagee fer thé redemption of the 
itemssoldto them, and in pursuance of that 
agreement they paid their portion of the 
mortgage amount and redeemed. the items 
in question, In such circumstances, 4s ~ 
pointed in Goseti Subba Row v, Varigonda 
Narasimham (1), the proof of the oral 
agreement and payment does not amount - 
to a rescission of the contract of mortgaga” 
but only shows that-so.far as defendants 
Nos. 3.and 4 are concerned, as between. 
themselves, and the mortgagee, they- are. 
discharged from the ‘contract so far as 
that is possible. -We agree, therefore, with ` 
the Subordinate Judge's view that in the 
circumstances of this case, the vendees of 
items Nos. 1 and 3, namely, defendants 
Nos. 4 and 3, have with the consent of 
the mortgagee redeemed those items and ` 
that these items are not, therefore; subject 
to the suit mortgage. In the result: this 
second appeal must be dismissed with 
costs. ae ge ge 
V.N. Y. 


; Appeal dismissed. _ 
(1) 27 M. 368, akg er 
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ofthe Gourt was examined on the 14th 
under s. 540. There is no provision in the 
Code which makes it obligatory on the 
Court to again examine the accused in 
‘order to give him an opportunity of 


- explaining the circumstances appearing. 


against him in the deposition of a witness 
examined by the Court under s. 540 of the 
Oriminal Procedure Code after the accused 
has examined all his witnesses and closed 
his case. Reliance has been placed by 
Mr. Rele on the decision in the case of 
Narayan Keshav v. Emperor (4). That 
decision, however, refers to additional 
evidence which was ordered to be taken 
after the trial was over, under s. 428 of 
the Oriminal Procedure Code, but some 
of the remarks in the judgment would 
apply to the present case. There is no 
provision in the Code requiring the accused 
to be again examined after the deposition 
‘of a witness examined under s. 540 of the 
Criminal Procedure Ocde. Though the 
Court might in its discretion examine the 
accused in order to explain the cricum- 
stances appearing in the evidence of a 
-witness examined by the Court after the 
case was practically closed, it is not 
obligatory on the Oourt to do- so. We 
think, therefore, that there is no illegality 
committed by the Court in not examining 
the accused after the examination of Ex. 9. 
Further, we think that the evidence of this 
witness favours the accused rather than the 
prosecution, and the accused cannot be said 
to be in any way prejudiced by the failure 
to examine the accused after the examina- 
tion of the witness Ex. 9. | 

On these grounds we discharge the 
Rule. i 

Murphy, J.—I concur. 


A. Rule discharged. | 
(4) 112 Ind. Cas. 60; 30 Bom. L. R. 651; A. I. R. 1928 
Bom, 200; 29 Or. L. J. 972. 


LAHORE HIGH COURT. 
CRIMINAL REVISION No. 657 oF 1928. 
October 5, 1928. 
Present:—Mr. Justice Addison. 
MUHAMMAD ALI AND ANOTHER— ACCUSED 
— PETITIONERS ` 
versus 
A EMPEROR—RESPONÐENT, | 
Criminal Procedure Code (Act V of 1898), s, 345— 


MUHAMMAD ALI 0, EMPEROR. 
The witness on behalf‘ 
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Case compoundable without permission of Court— 
Composition, stage of—Court’s power to proceed with 
case after composition. 

In a case compoundable without the permission of 
the Court the Magistrate has no jurisdiction to go 
on withthe case after composition, as he is bound to 
give effect to the composition. 


The fact thatthe prosecution evidence has been 
closed and that a charge has been framed against the 
accused is no bar to the composition of an offence. 


Case reported by the Additional Ses- 
sions Judge, Amritsar, with his No. 137-J, 
dated 16th March, 1928. 

REPORT.— On 23rd October 1927, the 
complainant Barkat Ali (P. W. No. .1) came 
from Fattehpur Rajputan and sojourned 
for the night at Talwandi Rai Daud and 
the next day when he was to proceed to 
Mirowal, Muhammad Ali accused grappled : 
with him’ at Ohah Mehranwala while 
Ferzand Ali accused pulled five sugarcanes 
from the field and seizing him took him 
to the well- Mehranwala where they tied 
his hands and feet and robbed him of 
Rs. 35. “ 

In this case the petitioners have 
been convicted under s. 342, Indian Penal 
Code, and have been sentenced to a fine 
of Rs 30 each or in default to undergo 


- two weeks’ rigorous imprisonment. 


The prosecution story is that they had 
seized one Barkat Ali and had tied his 
hands and feet and robbed him of Rs. 35. 
The trial Magistrate found that the pro- 
secution disclosed an offence under s. 342, 
Indian Penal Code, only and he framed a 
charge against the accused under this sec- ` 
tion. Afterthe charge was framed, the par- 
ties effected compromise and the petition 
of compromise signed by the complainant 
was presented to the Magistrate in which 
it was stated that the complainant had 
compounded with the accused and that he 
did not want to prosecute the case, 

The learned trial Magistrate, however, 
declined to accept the petition of com- 
promise and he progeeded withthe case 
and convicted the accused. 

‘The offence under s. 842 is- compound- 
able without permission of the Court by 
the person wrongfully confined and the 
composition is a complete bar to further 
‘proceedings as it amounts to acquittal. 
(Section 345, el. (6) of the Criminal Pro- 
cedure Code). After composition the 
Magistrate had no jurisdiction to go on 
with the case and he was beund to give 
effect to the composition as soon as the 
petition of compromise was put in, The 


112 I. 0, 1928 


fact that the prosecution evidenee had been 
closed and that a charge was framed 
against the accused was no bår to, the 
composition as the offence could be com- 
pounded at any time before passing of 
the sentence. The Magistrate had no 
legal power to refuse to accept the peti- 
tion of compromise and the conviction 
is clearly illegal. 

` I, therefore, refer the case under s. 438, 
Criminal Procedure Code, to the High 


Court with the recommendation that the. 


conviction andthe sentenee be set aside 
and that the accused be acquitted. 

ORDER.—For reasons given by the 
learned Additional Sessions Judge I set 
aside the convictions and sentences under 
s. 342, Indian Penal Code, passed upon 
Muhammad Ali and Farzand Ali. 

R. L. Convictions set aside, . 


— ee 


7 MADRAS HIGH COURT. 
CRIMINaL Revision Case No. 866 or 1927. 
(ORIMINAL Revision Petrrion No. 774 

_ OF 1927). 
February 17, 1928. 
Present :—-Mr. Justice Wallace. 
In re T. S. RAMBADRA ODAYAR— 
ACoUsED—PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 208, 

204, Chap. XVI—Dismissal of complaint under 3. 208— 
Revision to Sessions Court—Notice to accused, whe- 
ther proper—Order for further inquiry, whether 
one under Chap, XVI or Chap. XYII. : 
_ An accused person has no locus standi in an 
inquiry under Ohap. XVI of the Oriminal Procedure 
Code. The principle is equally applicable when the 
order in such an inquiry is under revision either in 
the High Oourt or the Sessions Court. 

Ona revision petition against the dismissal ofa 
complaint under s. 203, Oriminal Procedure Code, 
notice should not be issued to the accused. 

Where the Revision Court in such a case orders 
further inquiry, such inquiry must be regarded as 
being one under Gh. XVI and not Oh. XVII until 
the Magistrate is satisfied that a notice should go to 
the accused under s, 204 of the Code. 

Petition, under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, pray- 
ing the High Oourt to revise the order 
of the Court of Session of West Tanjore 
Division at Tanjore, dated the 20th Sep- 
tember, 1927, preferred against that 
of the Court of the Stationary Sub-Magis- 
e Kumbakonam, in O. ©. No, 1 of 


« 


EMPEQOR V. KRISHAN MURARI LAL, _ < 
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Mr. P. N. Marthandam Pillai, for the 
Petitioner. wet - 
The Pablic Prosecutor, for the Orown. 
ORDER.—The Magistrate dismissed 
the complaint under s. 203 and the 
Sessions Judge after notice to accused 
and hearing thom ordered further enquiry. 
Oa this the Magistrate, without taking 
any further evidence appears to have issued 
a notice under s. 204. Two points are 
raised on this viz., (1) that the Sessions 
Judge’s action in issuing a notice to the 
accused was illegal, and (2) that the further 
enquiry-must be still under Chap. XVI. . 
As to the first point a Full Bench of 
this Court has held that accused persons 
have no locus standi in enquiries under 
Chap. XVI. This principle is, te my 
mind equally applicable when the order 
in such an enquiry is under revision 
either in the Sessions Court or in this 
Court. The Sessions Judge's action in 
issuing notice to accused was, there- 
fore, improper, if not illegal. As to 
the second point the Sessions Judge does 
not say whether the further enquiry is 
under Chap. XVI or Ohap. XVIL -While 
the Magistrate's- action in issuing notice 


-straightaway under s. 284 without any 


evidence being added to the evidence which 
he had already rejected may not be illegal, 
it is very undesirable. The Code evi- 
dently intends that the further enquiry 
should be in order to see whether 2 notice 
under s. 204 should not issue, i.e., it is 
still an enquiry under Ohap. XVI. I 
think the position should now be made 
regular and that the enquiry should con- 
tinue as one under Chap. XVI until the 
Magistrate is himself satisfied thata notice 
should go under s, 204. 

I rule that the enquiry now going on 
is an enquiry under Ohap. XVI and that 
the- notice issued under s, 204 be can- 
celled. 


Vv. N. Vo Order accordingly. 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 2104 or 1927, 
September 6, 1928. 
Yresent:—Mr. Justice Dalip Singh. 
’' BEMPEROR— PETITIONER 
versus 
KRISHAN MURARI LAL AND ANOTAER— 
AccoseD—RESPONDENTS. 
Criminal trial—Cross-cases—-Procedure. ~~ 
Orosa criminal cases should be tried simultaneously 
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BOMBAY HIGH COURT slo rai 
-d ORIMINAL A PPESL “NO 2360519974 X 
rE a So August 23 cA 927 To [animi 

' Present: -Mr.Justice Patkaitiandywct} 

s Mr. JusticerBaker: s:uiieivaas 
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Construction of walls- on old foundations 
amounts re-construction of a building within the 
meaning of s. 123 of.the.Bombay City Municipal- 
ities Act and failure to give notice to the Munici- 
pality under s. 123 (1) of the Act before such construc- 
tionis punishable under sub-s. (2 of the said sec- 
tion. - 

Criminal appeal by the Government ‘of 
Bombay#against © “an order: “ofithé'Second 
Class! Magistrate“atiAhbmedabadit Jawi 
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- and does notcover the case of witnesses. 
Reading s. 155 with s, 195 (c) it seems to me 
that the Magistrate was not competent to 
try the case against Ganda Singh Kochar, 
and Vishwa Mitter without a complaint by 
the Court. The learned Oounsel for the 
Crown has endeavoured to draw a dis- 
tinction between taking cognizance of and 
competent to try; but I have not been able 
to follow- his argument. I, therefore, hold 
that the warrant against Ganda Singh 
Kochar and Vishwa Mitter was illegal. 
The non-bailable warrant issued has already 
- been set aside and the petitioners released 
on furnishing bail for Rs. 5,000 each with 
one surety by. this Court. The two- peti- 
tioners Ganda Singhand Vishwa Mitter are 

, discharged from their bail-bonds. 

I may add that Counsel for the Crown was 
quite unable toinform me why the prosecu- 
tion did not‘'move the Court to lodge a com- 
plaint against these persons. Similar cases 
raising difficulties of procedure in connec- 
tion with these very cases have held up 
the proceedings for a long time. 

The seeond petition was not pressed 
before me except that Counsel argued that 
a Counsel was also a party within the 
meaning ofs. 195 (c), Criminal Procedure 
Code. No authority was cited in support 
of this contention and I am unable to 
agree with the argument advanced by 
Counsel for the petitioner. The facts of 
the case are again given in the affidavit 
attached, butit is unnecessary to state them 
at length. I dismiss the petition. 

R. L. Petition dismissed. 
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MADRAS HIGH COURT. 
OrIMINAL Revision Oase No. 359 or 1928, 
(CRIMINAL Revision Petition No, ' 290 
or 1928). 

September 13, 1928. 
Present:—Mr. Justice Reilly. 
In re RUPPA BALUSAWMY AYYAR. 
AND ANOTHER—A COUSED— PETITIONERS, 

Penal Code (Act XLV of 1860), s. 858—Assault on 
public servant seeking to distrain—Distraint warrant not 
addressed by personal name of officer—Seizure by serv- 
ant of distraining officer at his direction—Legality 
of distraint—Objections to legality of distraint, when 
to be taken. ; 

A warrant of distress addressed to a person äs 
{Warrant Officer, Third Division” and not by personal 
name is not illegal on that account, inasmuch as the 
' description ig sufficient to disclose identity, ` 
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Where a distraining officer does not seize the 
article with his own hands but directs- his peon to 
take it, the procedure is not irregular. 

An objection that an article is exempted from 
distraint as coming under the exception in s, 60, 


~ Civil Procedure Oode, must be raised at an early 


stage in the case and cannot be raised for the first 
time in revision. 

Petition under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
ths High Oourt to revise the judgment of 
the Court of the Sub-Divisional, First Olass, | 
Magistrate, Madura Division, in Oriminal 
Appeal No. 1 of 1928, preferred against 
that of the Court of the Second Olass 
Magistrate, Madura Town, in Oalendar 


. Case No. 462 of 1927. 


Mr. F. S. Vaz, for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER.—I do not agree with the con-. 
tention that the warrant of distraint was 
illegal because it was not addressed to P. 
W. No. lby his personal name, It 
was addressed to him as ‘Warrant Officer 
Third Division” and though that is not a 
title appearing in the Act, there is no 
doubt that it was sufficient toidentify P. 
W. No.1 clearly. ‘Nor do I agree with the 


‘contention that the distraint of the anda 


was illegal because P. W. No. 1 did not 
seize it with his own hands but directed 
P. W. No. 2, his peon, to take it. The 
fact that s. 353, Indian Penal Code, was 
not mentioned in the complaint is imma- 
terial, as the facts alleged disclosed an 
offence punishable under that seetion. The 
only important point raised is that the 
anda was not an article which could legally 
be distrained, as it comes within the 
classification of “tools of an artizan” in 
s. 60 of the Code of Civil Procedure. This 
point was not raised in-the Original or 
Appellate Court, and although an anda 
is said to be a vessel used in dyeing and 
the accused are dyers and weavers, it 


cannot be determined on the record now 
-whether this was a vessel in ordinary and 


regular use or could properly be regarded 
as one of their “toole.” This-is a con- 
tention which should have been raised at 


an earlier stage, when it. could have been 


determined clearly and easily. I am not 
prepared, to interfere in revision on this 
account. 

The petition is dismissed. 

-V, N. V. Petition dismissed. 
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BOMBAY HIGH COURT. 
ORIMINAL AppLicaTion For Revision No. 76 
or 1928. 

June 8, 1928. 
Present:-—Mr. Justice Mirza and 
Mr. Justice Patkar. 

In re LAXMINARAYAN TIMMANNA 
KARKI—Appetroant. 


Criminal Procedure Code (Act V of 1898), ss. 4 (1) 


(k) (m), 12, 26, 176, 435, 489, 561-A—Inquiry under 
3.176, whether judicial—Revision by High Court— 
Collector's power to stop inquiry—Mahalkari appointed 
Second Class Magistrate—Suspension by Collector, 
effect of, on Magisterial powers. 

Proceedings under s. 176 of the Criminal Procedure 
lode are judicial proceedings and- are subject to. 
the revisional powers of the High Court under 
ss. 435 and 439 apart from its inherent powers 
Tangkas by s. 561-A of the Code. [p. 581, col, 


In the matter of Troylokhanath Biswas (1) and 
le pea Ishvar Amin v. Emperor (2), distingu- 
ished. 

A Collector and District Magistrate has no power 
either as a Oollector or as a District Magistrate to 
interfere with an inquiry under s. 176, Criminal 
Procedure Code, by a Second Olass Magistrate, though 
he may be the superior of the Second Class Magistrate 
with reference to the Second Class Magistrate’s posi- 
tion as a Mahalkari. [ibid.] 

Where a person who is a Mahalkari has been 
appointed as a Second Class Magistrate by name, 
under s. 12 of the Criminal Procedure Code, he can 
be suspended or removed from his position as a 
Second Class Magistrate only by the Local Govern- 
ment. Consequently, the mere suspension of such a 
person as a Mahalkari by the Collector would not put 
an end to his powersas a Second Class Magistrate. 
[p. 577, col. 1.) | 


Mr. H. ČC., Coyajee (with him Mr. G. P. 
Murdeshwar), for the Applicant. - 

Mr. P. B. Shingne, Government Pleader, 
for the Orown, 4 é 


JUDGMENT. 

Mirza, J.—The applicant Mr. Karki 
complains that while he was holding an 
enquiry as Second Olass Magistrate at 
Supa into the cause of death ofone Rama, 
the Collector of Kanara instituted a depart- 
mental enquiry into all the circumstances 
connected with the exhumation of the dead 
body of Rama under the applicant’s order 
and into the propriety of certain alleged 
acts of the applicantin connection therewith. 
The result of the departmental enquiry was 
that the enquiry by the applicant under 
s. 176 of the Code of Oriminal Procedure was 
interrupted and put an end to, as the appli- 
cant was required to giveup that enquiry 
and be present during the departmental 
enquiry. . ss 

The application came up for admission, 
before my brother Fawcett and me on 
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February 28, 1928. We admitted” the ap- 
plication to the extent that we issued 3 


Rule to the Collector to show cause why 


his order should not be modified or set 
aside, and directed an interim stay of the 
proceedings instituted under the Collector's 
order before the Assistant Oollector. ` We 
further directed that the matter was tobe 
treated as urgent. We held that we had 
jurisdiction to entertain the application, 
and gave our reasons in a short judgment 
which was as follows:— 

“In this case the applicant, who is a 
Mahalkari and Second Olass Magistrate of 
Supa, North Kanara, applies for revision. 
of anorder of the Oollector of Kanara 
directing the Assistant Collector, Karwar . 
Division, toconduct a departmental in- 
quiry into all the circumstances connected 
with certain action taken by the applicant 
as a Second .Olass Magistrate, Supa. The 
action taken’ was that he was conducting 
an inquiry into a person’s death, which was 
considered to have occurred under cir- 
cumstances raising suspicion that some 
offence had been committed. The Magis- 
trate had the body exhumed and examined 
witnesses in connection with the matter. 
The Police Authorities apparently objected 
to this, and the Collector's order was the 
result of this objection. Thatis, at any 
rate, what appears from statements made. 
inthe application, and they seem to be 
confirmed by the letter of the Collector of 
which a copy is before us. Assuming them 
to be correct, the Second Class Magistrate’ 
was prima facie exercising powers vested 
in him ‘by s. 176 read with s. 173, Oriminal © 
Procedure Code,and so far as the action 
of the Oollector might interfere with the 
proper exercise of these powers, the case 
may certainly be said to be one where 
that action can properly be scrutinised 
under the inherent powers of this Oourt 
to pass orders ‘to secure the ends of justice’ 
under s.561-A, Criminal Procedure Code. 
Section 176, Oriminal Procedure Code, 
proceeds upon the basis that inquiry into 
a suspicious death should not depend 
merely upon the opinion the Police may ` 
form, but that there should be a further 
check by enabling a local Magistrate to 
hold an independent inquiry. Therefore, 


‘it may be eaid that any undue interference 


with action legitimately taken by a Magis- 
trate under s. 176, Oriminal Procedure 
Code, falls under s. 561-A, Oriminal Pro- 
cedure Code. Qa the other hand, it seems 
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ducting it which he would have in hold- 
ing-an enquiry into an offence. In our 
‘opinion this would bring the proceeding 
within the meaning of an ‘inquiry’ as 
defined by s. 4 (1) (k) and ofa ‘judicial 
proceeding’ as defined by s. 4 (1) (m), 
Criminal Procedure Gode, where a judicial 
proceeding is said to include any pro- 
ceeding in the course of which evidence is 
or may be legally taken on oath. Olause (3) 
of s. 435 of the Criminal Procedure Code, 
Act V of 1898, expressly excluded from 
the revisional powers of the High Court 
under that section proceedings | under 
s. 176. By so doing the Legislature. 
seems to have recognized the fact that 
those proceedings being judicial would fall 
within the scope of s. 435. unless they 
were expressly excluded. Clause (3) of 
s. 435 has since been repealed by 
‘Act XVIIL of 1923, s. 116. There is 
nothing now, in my opinion, to debar this 
Court from exercising its jurisdiction 
under ss. 435 and 439 of the Oriminal 
Procedure Code in matters falling under 
5. 176. Apart from its revisional powers 
. under ss. 435 and 439 this Court under 
s. BGI-A of the Code of Oriminal Pro- 
cedure undoubtedly possesses inherent 
power to make such orders aS may be 
necessary to give effect to any order 
‘under the Criminal Procedure Code or to 
prevent abuse of the process of any Court 
or otherwise to secure t enoe g justice. 
-Nothing has been pointed out to us in 
aane which would make us hold that 
we have no jurisdiction to entertain 
matter to secure the ends of 
justice. 
aaa ing come to ‘the conclusion that we 
have jurisdiction to revise the proceedings, 
_ the point we have next to consider is, 
whether from the record we are satisfied 
that the death of Rama was due to suspici- 
ous circumstances, and that there is need 
for further enquiry under 8. 176.. The 
deceased Rama was residing in the house 
of three brothers, Barkelo, Suryoba “and 
Yeshwant, in the hamlet of Karanjoda. 
He had.been their domestic servant for 

few months prior = 
i said to have died during the night of 
December 2 or in the early morning of 
December 3, 1927. On Desember 6, 1927, 
the Police Patil made a report to the 
Police Station that the death of Rama 
was a suspicious one. Upon that infor- 
mation it appears from a letter written 
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by the District Superintendent of Police 
to the Collector of Kanara that the Sub- 
Inspector of “Police instituted an enquiry 
in the course of which he took down 
eighteen statements. But he made no report 
as required by s. 174 ofthe Oriminal Proce- 
dure Code, to the applicant, who was at 
the time the nearest Magistrate empowered 


-to hold inquests under s. 176 read with 


s. 174. On Deeember 7, 1927, the Sub- 
Inspector wrote to the applicant inter alia 
mentioning the fact of Rama’s death and 
stating that Barkelo (one of the three 
brothers) had alleged that he had stated 
the fact of Rama's death to the applicant 


and that the applicant had told 
him that he should, aceording to 
practice, collect the Patil and Panch; 


make a panchnama and dispose of the 
corpse. It was found in the investigation 
according to this letter that on December 
5, 1927, Monday, the Patil and Ugrani 
ànd Panch had together made a panchnama 
and that thecorpse had been buried. The 
Sub-Inspector, therefore, enquired whether 
it was true that Barkelo had asked the ap- 
plicant among other things as to how the 
corpse was to be disposed of. The ap- 
plicant replied to this’ letter on Decem- 
ber 10, 1927. It appears that he received 
the letter late as he was then on tour. 
The reply was endorsed on the letter and 
despatched. The reply was as follows :— 

“From your above writing it becomes 
quite clear that the deceased died in a 
natural ordinary manner owing to illness, 
and that it does not appear that he died 
on account of an accident or owing to 
any other cause, This being so we do 
net know what investigation has been 
carried on by you in that matter. Please, 
therefore, inform me of it under s. 174 
of the Code of Criminal Procedure, When 


"your investigation was going on a report 


in respect of it should have been. sub- 
mitted by you according to the usual 
practice. But itis not received, We there- 
that you will send a communi- 
cation in writing as to what proceedings 
have been held in respect of it.” 

The Sub-Inspector replied to this letter 
officially on December 13, 1927, inter alia, 
as follows :— 

“ From the report made by the Patil, on 
making inquiry of the Ugrani who brought 
the said report, therein according ,to 
Patil’s report it did not appear to me 
necessary that investigation under s. 174 


` 118 L O. 1928 


of the Code of Oriminal Procedure should 
be carried on. As it is mentioned that 
you have been informed of the facts 
relating to this death, (by them) by com- 
ing to you first, you were written to 
give information as to what particulars 
they stated to you. Be this noted.” 

To this the applicant replied by. an 
official letter dated December 16, 1927, 
as follows :— : 

“In your memo it is mentioned that 
the said person had died without an heir, 
and that in respect of it according to law, 
Patil of the said village collected the 
Panch, got a panchnama made and had 
the corpse buried. In such a matter the 
Patil’s report should have come to us only, 
and there was no reason at all for its 
being sent to you or for your carrying 
on investigation in respect of it. That 
being so, you should inform us for what 
purpose your investigation was carried on: 
besides this according to the memo written 
to-day to you, we hope you will please 
send at once without fail the papers re- 
lating: to your 

_ perusal.” : 

On December 16, 1927, the Police Sub- 
Inspector replied stating that he had al- 
ready submitted the papers of his in- 
vestigation to the District Superintendent 
of Police, to whom application may be 
made. On December 16, 1927, the applicant 
wrote to Mr. Robinson, District Superin- 
-tendent of Police, requesting him to send 
him the papers of the Police investiga- 
tion in the matter. 

In „the meanwhile, on December 15, 
1927, the applicant had received a report 
from. the Patil intimating that Rama’s 
death was suspicious, and that he had 
already- made a report in the matter to 
the Police as required by s. 11 of the 
“Village Police Act. The applicant, there- 
upon, recorded the Patil’s statement on 
the same day. On December 16, 1927, the 
applicant received a report from the Circle 
Inspector that in the birth and death re- 
gister of Karanjoda village the entry 
relating to the death of the deceased 
Rama was found by him to be incomplete. 
The date of his death, and the cause of 
death had not been filled in in their res- 
pective columns, On enquiry the Patil 
had told him that these particulars were 
not known, and that he had made a re- 
port in that connection to the Police. On 
December 17, the applicant wrote to the 
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Sub-Assistant Surgeon’ to come over the 
next day to the village of Karanjoda to 
hold a post morten examination on the 
corpse of Rama, which would then be 
exhumed. On December 18, 1927, the ap- 
plicant had Rama’s corpse exhumed in the 
presence of the panch and the Medical 
Officer and had it handed over to the 
Medical Officer, the Sub. Assistant Surgeon, 
for post mortem examination. The ap- 
plicant then started his investigation under 
8. 176 of the Oriminal Procedure Code. 
He took down certain statements on 
December 18 and 19. The Medical Officer 
examination on 
December 18, as the result of which he 
inter alia mentioned in the notes of his 
examination that the cloth in which the 
body was wrapped up had no stain of 
-blood whieh could be noticed, avd a Piece 
of cloth on the corpse was soiled with 
_fæzal matter. He further stated that the 
nose of the corpse seemed to have been 
cut off. The nasal bones were fractured, 
and fractured pieces of the nasal bones 
were not found. He mentioned also that 
the upper lip was missing. The Medical 
Officer expressed the opinion that the death 
might have been caused by syncope brought’ 
on by hemorrhage resulting froma ruptur- 
ed spleen. The result of the post:mortem 
examination makes it clear that the cause 
of death being a ruptured spleen may 
have been dueto a blow by some human 
agency which might bring the case under 
one of murder. The-post mortem exami- 
nation also clearly showed that in all pro- 
bability some persons had cut off the 
nose of the deceased before his death 
under circumstances which would make 
it an offence under the Indian Penal Code. 
The applicant had à discretion under s. 
176 to institute an inquiry and was em- 
powered under that section to have the 
dead body exhumed, Having regard to 
the information he had received and the 
conduct of the Sub-Inspector in not mak- 
ing a report to him under s. 174 of the 
Oriminal Procedure Code, the applicant 
was justified, in gur opinion, in taking 
up the enquiry himself under s. 176. 
The result of the enquiry, as far as’ it 
proceeded, seems amply to have justified 
the action taken by the applicant. In 
the examination of several witnesses in 
the course of the enquiry before him the 
applicant elicited certain facts which did 
not seem materially to weaken the hypo- 
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failed :to comply.::with> the-;requirements 
ofis: ,174,;0n, the pretext that the-investiga- 


tionhe,-had:-conducted mwas not under that 
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venient; to ithe 
_ Police,ias, the, sequel. would. show that he 
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missions i 


_ thé. inquiry,,before ‘the, applicant-are:jad- 


friends ~of the-suspects ,and::'can-’be prer 
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themselves the--suspects or. thé -relations:or 


relations.an 


me 


with some constables went up toithe ap- 
licants; camp-:on: „December. 19, ‘without 


‘Sub; Inspector in proceeding under. these 


KaT 


- ende “of. justide it-isexpedient‘to co 


TURSE UM hee 


ends “of. justide itis “expedient td complete 

‘the “enquiry "without aiy. farther detay: TI 

tavo;-thèref6ré, to request "goù to- Kindiy 
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Bend in the papers’ ata sarlf daten 287% 
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~: This qemindđer was sent. tot the~Distriét 
‘Superintendent of Police through: the eDia- 
trict Magistrate, Kanara- : Before thisiletter 
‘Gouldihave resched-hint the District a Súper- 
intendent iofs- Police; on.~J anhary,/.gi 1928, 
sent a replysto the applicant’sletter:dated 
December, 20;:1927: Phe reply: wasted 

oi Phe :undersigned* regrets ‘he_-issunable 
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‘to send thé. papers-called for-as they’ are re- 
quired for. referencë by thé undersigned.” 

On January 12, 1928, the applicant, ‘on 
receipt of this reply, ‘wrote’ ‘to‘the District 
Superintendent : rof” Police - inten’ alia * as 
follows: . +; 

ET do: mot” think! ‘that’ in’ acl | Magis- 
‘terial: enquiries” papers’ ‘of | investigation by 
the” Police can ön ‘any’ ‘account’ ‘be’ with- 
held from a “Magistrate “when they ‘are 
‘specially -ealléd for by him: Fhave, there- 
fore, ‘td: request ‘you ‘to Kindly send ‘i in Samé 
‘now’ atleast.”: 

"On the gairie daythe applicant'sent a'lettéer 
the Sub-Divisional Magistrate informing 
‘him of: the: aetion’ ke! had’ “takan in the 
matter ofthe production of thesé’ papers ‘by 
the District‘Superintendent‘of Police: The 
District: ‘Superintendent of: ‘Police ‘took “no 
further -netice of: ‘the ‘applicant’: ` demand. 
In.our- opinion; , while an’ important enquiry 
of ‘this "nature was “ih” “progtess and “the 
papers‘were’ démanded by’ the” ‘Magistrate, 
the: Distriet ‘Superintendent’ ’' Of" Police 
ought’promptly ` to have, complied’ with the 
‘demand: "From - ä'- ‘éonsidération”’ ‘of the 
Magisterial enquiry as far as it had procéed- 
ed; We'are ‘satisfied that a prima ' facie case 
is made! ‘out that: ‘the’ death of “Rania 
was: under : suspicious ‘circumstances ‘and 
was: probably due ‘to’ murdér;’ and ‘that 
sometime“ before his’ ‘death’ a criminal 
‘offencé: had "been. committed ï in’ ‘Tespect of 
the. cutting off of his nose, wate $ 

‘As against: ‘this ‘view ‘we, aro told that 
both: the’ District: ‘Supérintendent of Polite 
and the. ‘District’ Magistrate |" ‘are satisfied 
that:the ‘dédth‘ef Rama was ‘due to natural 


causes; ‘and there: is o: nmeèd. for further 


NTO 


Ae is Rae ftom 
his ‘several reports to’ “hig Court that he’ ‘is 
not- yet awaré of that’ part of the’ Médical 
Officer's‘notes “ot the’ post’ mortem examina- 
tion -which “record 'his Opinion’ regarding 
Rama’s death and .the'i injury tọ his iidsé, 
Whatever ‘opinion ‘he’ may have fotmed in 
the matter may, therefore,” bë disregarded, 

‘Phe '‘letter-of thë District Superintendent 
of Police'te”’: the: District Magistraté is an 
official letter’ and is‘not' iarked: ‘confiden- 
tial. Itis ‘dated January: "195-1928. °° A 
preliminary reniark’I may'make about this 
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letter i 16. thatin the’ ‘events - that: had- hap- 
‘pened if would not be-safe to Yegard. it ‘as 
containing~an unbiassed account, of -whati 
the District Siiperinterident of: Police ‘had: 
léarnt as the ‘result of his: ‘inquiry‘inte the 
acciisations made - against the: ‘applicant. 
‘The inquiry ‘was Held -'by’ thé: District. 
Superintendent of* Polico `: behind the `ap- 
plicant’s back “and'- without his’ “direct 
The’ District; Supérintendent 
of Policé must have known at-thé time that 
the -applicant’’ had already ‘complained: to 
the Assistant‘ Collector and’-Sub-Divisional: 
Magistrate dbout thé’ conduct 'of: the ° “Dis- 
trict ‘Superintendent of: Poliée i in--withhold- 
ing from 'him'.thé papers of thé :Pélice 
investigation into thé death: of-Raimai though 
frequeñtly. demarnded. The District: ‘Superin- 
tendent of Police’ at: the ‘date: of hia ‘letter 
must’ alse, have béen ` aware’ ‘that? the result 
of the applicant’ 8 investigation; as; ‘far as it 
had. proceedéd, justified the inference that 
Raina had ‘been’ murdered arid‘his’ nose cut 
off.’ “Under these circtimstancés' the ‘District’ 
Superintendent of - Poliée- ‘would have to 
alas why: he’ had ‘refused : to handi- over 
pplicá a would pe 
to: ‘the interest. of the” District Superiñtend- 
entof Police to show ` thatthe state 
recorded by “the applicant ° ‘were Tälge’ and 
fabricated: The ‘letter, in’ my, “opinion, 
cannot bé regardéd- as coming? ‘from! an: 
altogethér disinterested: source,’ “The letter, i 
states: = i ' ai 


“Ë have.. thé ‘honour? w, pring to. Your 
notice for .such action a you may. deem’ 
necessary the conduct of Mr. L.. T, Karki, 
Mahalkari- and: Magistrate, Second: Class, 
Supa, u it appoare from he facts within 


but actually, Gm ‘an offence ‘under, 
s, 330, Indian Penal. ‘Code, ‘and so, under, 
5. 341 or: 348, Indian; Penal. Gode, Sree 


= ty De 

“Tt is not edsy ‘for ‘us to’ classify” tg letter: 
Mr. Shingne contends that it: ‘fale “under 
s '157 of the Codeoft Oriminal Precédure; and 
rust be deeméd'to’“be™a report of a'cog- 
nizable offence sent bya, ‘Plies! Officer t- to a 
Magistrate empowered: to” take” cognizance. 
of such; offence. on a -Policé’’report, “The 
offence ander 5. 330 of which” the applicant 
is alleged toi be’ guilty ‘is,'a:"cognizable 
offence, and the” District? Superintendent 
of Police’ ‘would: ‘be’ ‘entitled to: proceed: 


+ 
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under s. 157 in respect of such offence. 
The section requires that if from informa- 
tion received or otherwise an officer in 
charge ofa Police Station has reason to 
suspect the commission ofan offence which 
he is empowered under s. 156} to investi- 
gate, he shall forthwith send a report of 
the same toa Magistrate empowered to take 
cognizance of such offence upon a Police 
report and shall proceed in person to 


investigate the facts and circumstances ' 


and if necessary to take measures for the 
diseovery and arrest of the offender. The 
investigation in this case seems to have 
preceded the sending of the report to the 
Magistrate. The report no doubt sets out 
in detail the allegations which would bring 
the case against the applicant prima facie 
within the purview of s. 330 of the Indian 
Penal Oode. But the gist of the report 
as a whole seems to us to be a condemnation 
of the Magisterial investigation conducted 
by the applicant, and is intended to show 
the utter falsity of the evidence obtained 
thereby. The language of the report too 


‘appears to us to be intemperate and 


disrespectful in relation to the applicant's 
judicial acts. In the Report of the Indian 
Police Commission 1802-1903 in para.. 127, 
the Commissioners laid down a whole- 
some rule of conduct for the observance 
ef Police Officers ‘and of District Magis- 
trates -in their relations with Subordinate 
Magistrates. In para, 127 they state :— 
“The Pelice should be taught to treat 
all Courts with due respect. They should 
not be permitted to write intemperate 
notes or reports on cases. They must 
pring to the noticeofthe District Magis- 
trate cases in which there has been or 
is likely to bea failure of justice: but 
they should be compelled to do so in a 
temperate and respectful manner. If in 
regard to any case the Magistrate thinks 
it necessary to interfere, he should pro- 
ceed in open Court in the formal manner 
prescribed by the Oriminal Procedure Code. 
Tf he thinks it enough to merely point 
out any comparatively unimportant mistake 
to the Subordinate Magistrate he should 
do so ina courtecus memorandum or in 
a personal interview after perusal of the 
records. He should also show himself as 
ready to give praise for, good work as 
to notice mistakes or failure. Nothing 
js more important than to preserve the 
importance of the Magistracy while aiming 
at their improvement and to prevent their 
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having any ground for believing that their 
work will be condemned of any ex parte 
statement by the Police.” 

Both the District Superintendent of 
Police and, as will hereafter appear, the 
District Magistrate seem to haveacted in 
total disregard of the above rules laid 
down by the Commissioners. The report 
of the District Superintendent of Police 
suffers from a serious omission from 
it of the opinien of the Medical Officer 
regarding the cause of Rama’s death and of 
the less of his nose. That the District 
Superintendent of Police was aware of the 
notes of the post mortem examination ap- 
pears from his letter which sets out and 
relies upon the part of the post mortem 
examination notes which seems te go 
against the theory of there having been 
blood oozing out from the nose and lip of 
the deceased sometime before his death, as 
deposed to by some of the witnesses before 
the applicant. We cannot understand why 
in an important document of this descrip- 
tion on which the District Superintendent 
of Police wanted the District Magistrate to 
rely and to take action he should have 
omitted to mention two such important 
points which are to be found in the notes 


-of the post mortem examination unless his 


object was to mislead the District Magis- 
trate on those points. The report seems 
also to suffer from the defect that the Dis- 
trict Superintendent of Police appears to 
be under the impression that it was the duty 
of the Second Olass Magistrate to co-operate 
with the Sub-Inspector by answering the 
question he had put to him in the early 
part of the correspondence and that it was 
not the duty of the Sub-Inspector and later 
of himself to ce-operate with the Second 
Olass Magistrate by making a report and 
handing up to him the papers of the Sub- 
Inspector's investigation when they were 
demanded. Some of the statements made 
in the report seem to be inaccurate. The 
District Superintendent of Police states 
that onthe occasion of the death of Ramaa 
panchnama was drawn up and they (mean- 
ing the panchas) agreed there was no 
suspicion in the death. What is mention- 
ed here as a panchnama is not what is ordi- 
narily understood by that name, but pur- 
ports to be a statement made by one 
Yeshwant. Itis signed neither by Yesh- 
want nor by the Police Patil. It is nowhere 
stated in the panchnama that the 
panchas were invitéd to see the dead body 
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or had done so or had given an opinion 
that no suspicion attached to the death. 
The report further states that the Police 
Sub-Inspector had recorded eighteen state- 
ments and had found that the death was 
a natural one. Under the Oriminal Pro- 
cedure Oode it is not the province of a 
Police Officer to sift evidence and come to 
a conclusion in a case of death which 
appeared to be suspicious. If the case 
was no: dealt with as suspicious we do 
not understand- why the Sub-Inspector 
should have taken down eighteen state- 
ments in respect of it. That he did so 
leads to a legitimate inference that when 
he reeeived the information of the death 
being suspicious, he acted on that informa- 
tion, believed it to be true and held an 
enquiry accordingly. That being so, the 
case would seem to fall under s. 174. 
_We see no justification for the Police 
Officers concerned having refused to make 
a report and’ send up the result of their 
investigation to the proper Judicial Officer, 
the applicant, more particularly when he 
repeatedly called upon them to do so. 
As was pointed out jin our earlier judg- 
ment s. 176, Oriminal Procedure Code, 
proceeds upon the basis that enquiry into 
a-suspicious death should not depend 
merely upon the opinion the Police may 
form, but that there should be a fur- 
ther check by enabling a local Magis- 
trate to held an independent enquiry. 

In para. 6 of his report the District 
Superintendent of Police mentioned that 
he had taken down the statements of eight 
persons who had accuséd the applicant in 
the course of his Magisterial enquiry of 
having lashed one of them with a view 
to coercing him into giving false evi- 
dence, had tutored some to give false 
evidence, and had coerced others by brow- 


beating, by threats and by putting leading. 


questions into giving false evidence. 

The District Superintendent of Police 
does not consider the possibility of these 
statements made to him being false or 
exaggerated, it. being to the interest of 
these witnesses or their friends and rela- 
tions to withdraw from er minimise the 
damaging statements already made by 
some of them before the applicant. He 
does not also consider the possibility 
of the offended Sub-Inspector of Police or 
his partisans manufacturing this class of 
evidence with a view to have their revenge 
ou the applicant. Boks : 
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The District Superintendent of Poliee 
arrived at Supa on January 15. On that 
occasion one Gopal was produced before 
him with a medical certificate showing 
that there were two small marks one on each 
other about one inch long and one-third 
inch on the back of and in.the middle of the 
right thigh. The District Superintend- 
ent of Police examined Gopal and found 
two parallel scars on each. leg several 
inches in length. While nientioning this 
in thereport the District Superintendent of 
Police has omitted to mention that the 
sertificate was dated January 14, 1928, and 
the injury caused to Gopal would be not 
later than December 23, when the witnesses 
were last examined by the applicant. 
The District Superintendent of Police 
had Gopal examined by the Medical Officer 
onthe 15th. The Medical Officer issued a 
new certificate on that date and destroyed 
the old one. From that circumstance the 
District Superintendent of Police suspects 
that the Medical Officer is doing his utmost 
to help the applicant. 

So far as the charges under s. 330 are 
concerned the applicant by his Counsel has 
challenged the District Superintendent of 
Police orany one else to prosecute him 
under that section. That would appear to 
be a proper thing to do, if there is reason- 
able ground to believe that the applieant 
is guilty of such an offence. In case the 
applicant has committed the offence, and 
the information gathered by the Police is 
to be treated as reliable, it would be but 
fairand properfor everybody concerned 
that there should be a public trial and 
the offender, if his offence is proved, is 
punished. If after a judicial trial the 
charge is held tobe false and frivolous 
the applicant willhave a remedy against 
those on whose information the prosecution 
will be launched. So far as we are con- 
cerned on the present materials, we do not 
find the report of the District Superintend- 
ent of Police sufficiently reliable forus 
to hold that the statements recorded by 
the applicant in his Magisterial inquiry 
are false and fabricated or- that there 
is ne need for a further enquiry under 
S. 

This brings us to the question whether 
the District Magistrate acted properly on 
receipt of the report from the District 
Superintendent of Police virtually to stop 
the enquiry unders. 176 and te institute 
departmental enquiry into the conduct of 
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i21, 0, 1928 
“Mr, Laxminarayan ‘Timmanbhat Karki, 


_ Acting Mahalkari of Supa and: Magistrate, 
of the -Third Olassin tke District of Kanara, 


is appointed under s, 12 of the Code of 
Criminal Procedure, 1898, to be a Magis- 
trate of the Second Olass in- that Dis- 


= trict,” 


< ) 
The effect of the two Notifications of 
1907 and 1917, in our opinion, is that 
Government have empowered and. later 
appointed the applicant a Second Olass 
Magistrate not .by virtue of his executive 
or -revenue office, but by name and de- 
signation. It was not competent to the 
Oollector, in our- opinion, to suspend the 
applicant from -his office of Magistrate 
and the suspensionof the applicant as 
Mahalkari does not, in our opinion, amount 
to suspension asa Magistrate of the Second 
Olass. i k | Si eg. 
‘In appointing the applicant's successor, 
Government have nowhere stated that they 
“have suspended the applicant from the 
exercise of his Magisterial. functions, In 
this matter we are governed by a decision 
of our.Court. In Queen-Empress v. . Rama 
(3) where West‘ and Birdwood, JJ., held 
that a Mamlatdar who was invested by 
name with Second Olass Magisterial powers 
in a District had retained those powers 


although he-had ceased tobe a Mamlatdar.’ 


Mr. Shingne has contended that this de- 
cision is no longer operative ‘in view. of 
the Notification dated 1899. We are of 
opinion that the Notification of 1899 does 
_ not affect the case before us as the ap- 
-peintment of the applicant as Second Olass 
Magistrate is-by name and not by virtue 
of the executive. office of Mahalkari he 
holds. ‘The applicant, in our opinion, 
continues to be a Second Olass Magis- 
. trate until he-is validly suspended or dis- 
` missed, :. . : eo 
. The applicant being still a Second Olass 
Magistrate capable of exercising the func- 
tion ‘required under.s, 176, is there any- 
thing proved against him which would 
make us take away the inquiry from his 
hands and entrust it to somebody else? 
We are ‘not concerned with therights and 
. wrongs of the departmental enquiry before 
the Assistant Collector, and the rights and 
wrongs of the order of suspension by 
the‘ Uollector of the applicant as Mahalkari. 
-The ‘applicant clearly has°a remedy in 


» (8) Rate Un, Qs, O. 329, . E % 
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respect ofany wrong doné to him under- 
that enquiry or by the order of suspension 
and it isnot necessary for us to éxpress - 
an opinion-on those points. The enquiry 


from our point of view has elicited nothing 


reliable against the applicant which would - 
make us consider it undesirable for -him 
as a Magistrate to be entrusted with the- 
enquiry under s. 176. ; 

<. The disobedience to the order of the 
Assistant Oollectorfor which he has been 
suspended is not, under the circumstances, : 
in our opinion, such a disciplinary offence 
as would incline_us to take away the 
enquiry under s. 176 .from the applicant's 
hands. In his letter dated February 11, 
1928, to the Collector, Mr..Vyas insinuat- 
ed that the excuse the applicant had: 
brought forward for asking for an -ad- 
jounment on account of the shradh or. 
anniversary ceremony of his mother was 
untrue. That position is. not persisted in 
by Mr, Vyas in his present explanation.. 


If Mr, Vyas thought that the- statement `- 


made by the applicant “was untrue, he 
could. before making the‘insinuation have. 
ascertained whether it was so, as thè: 
applicant’s residence - adjoined the Out-: 
cherry where’ Mr. Vyas was holding his 
enquiry, The insinuation appears to us- 
to be without’ any foundation. If the 
applicant had to perform ‘the shradh of 
his mother we cannot regard his applica- 
tion for:a short adjournment of the en- 
quiry to be an unreasonable one or Mr, 
Vyas’ refusal to grant it as reasonable, 
more particularly as the applicant -had- 
already given intimation on the previous 
day that he would require an adjournment- 
the nextday for performing the ceremony, 
The.case-wasspecially fixed on that account- 
for an early hour in the morning, and-had’ 
lasted for over four hours when the adjourn- 
ment was asked for. We do not agree with: 
Mr. Vyas’ statement in -his order dated’ 
February 18, 1928, that the applicant wished 
to enjoy the rest of that day after 1-15 P: mM. 
as more or: less. a holiday on account of. 
his mother's anniversary. Sofar as we are 
aware the shradh ceremony is a solemn rite: 
of the Hindu religion which every dutiful- 
son is expected to perform on the anniver-’ 
sary of his parent's death, We also donot 
agree with Mr. Vyas’ statement that the- 


convenience of the applicant in this matter’ 


stood on the same footing-as the convenis. 
ence of each one of the number of witnesses: 
whe would be delayed if theadjourameny. - 
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position of an accused person, and his. 


reasonable convenience in the matter would : 


be more important to consider than that 


ef those who were accusing him of having - 
Vyas could. 
easily have avoided the inconvenience .to. 
` the witnesses by having called them on the- 


committed an offence. Mr. 


previous days when the enquiry was taken: 
up with the.examination first of the Sub- 
Inspector of Police, then of the accused, and- 
of the two Shanbhogs who were interposed. 


At the most as the n;plicant is said to have. 


‘left the departmental. enquiry fully under-. 
| Standing that he did so at his own risk, 
thé enquiry could have proceeded in his 
absence, as it did, and if it was not possible 
for.. the witnesses who were examined in 
his absence to be re-called on a future date 
for cross-examination, the enquiring officer: 
could. have refused to issue an order for 
their re-call. Mr. Vyas seems to have resent- 


.ed very much what he regarded as a wanton 


disobedience on the part of the appli-. 
cant. of his order. We ourselves would not 
“have taken so serious a view of the appli- 
eant’s disobedience. A new point is taken, 
in Mr.’ Vyas’ ‘explanation with regard to 
the conduct of theapplicant in the course- 
of the departmental enquiry. He says that 
the applicant browbeat him and intentionally 
prolonged, the departmental. fenquiry.: 
Theallsgation of- browbeating is somewhat 
of a general and vague nature, and is not 
pome ,out by any note taken by Mr, 
yas during the proceedings before him, 

o complaint on that account was made 
by Mr. Vyas to. the Collector and District 
Magistrate in his letter of February 18. 
The letter of the applicant addressed to 
Mr. Vyas and handed over to him at 2 P. m. 
on February 18 is couched in respectful. 
terms. Mr, Vyas is now possibly. attaching. 
too much importance to some small incident 
which may have occurred to which at the 
- time he did not attach sufficient importance. 
` to mention it either in the record of his 
proceedings or in his letter of complaint. 
to the Collector. Whatever small dis-. 
courtesy the applicant may have shown to, 
Mr. Vyas in the course of the departmental 
enquiry must, in our opinion, have been. 
unintentional on his part and done‘in the. 
heat of his personally conducting his own. 
case against what must have appeared to. 
him to be heavy odds owing to the open. 
hostility of the Police to him and the ap-. 
" parent disposition of his superior officers 
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to side with the Police in the matter. Th® 
applicant, in our . opinion, had just eause : 
for showing some excitement at 2 P; m. on 
February 18, when his request for an 
adjournment was refused and he was per- 
emptorily required to give up his religous 
ceremony and be present atthe enquiry. - 
- I do-not express any opinion whether 
the above facts would or would not justify 
the applicant's suspension as a Mahalkari. 
I have considered the facts from the point 
of view whether the cause for which the 
applicant has been suspended as Mahalkari 
is sufficient, in our opinion, to induce us to 
take away the enquiry under s. 176 from 
his hands. We are of opinion that it is- 
not, . : 
` The applicant -has shown -zeal in the 
matter of the enquiry under s.-176, and, in 
our opinion, has acted with great couragé 
in continuing that enquiry in the face of 
the improper opposition he. encountered 
from the Sub-Inspector of Police and later 
the District Superintendent of Police. The 
prestige -of the law has suffered by thé 
abrupt termination of .a proceeding -the 
applicant was conducting in the. due 
course of his Magisterial office. A way to - 
vindicate the administration of justice and 
restore public -confidence. would-be to 
rehabilitate the. applicant and ask him to 
complete his enquiry. : The opposition. of 
the local Police Authorities could be overs 
come by means-of an injunction against 
them. We are, however, concerned -here 
primarily not with the vindication of law 
and its administration but with making 
the best of a situation- as-we find it now 
exists. There is need for immediate ens 
quiry asthe delay which hasalréady taken 
placehas greatly prejudiced it. Owing to 
the unfortunate turn events have taken in 
this District by the opposition of the locel 
Police to this enquiry, the situation, in our 
opinion, -calls for the strong hand of the 
District Magistrate who as Collector can 
be expected to-control the Police Officers of 
his District and “inspire confidence into 
those who might make their statements 
before him in the course of the enquiry. 
Without meaning to cast any slur on the ap- 
plicant we are of opinion that in the events 
that have “happened, if we were to eritrust 
him with the completion of the enquiry, we 
might not fully achieve the objéct we have 
primarily in view, which is the speedy detet- 
tion of the probable offenders and their 
punishment according to law. Wa direct, 
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requested as far as possible himself to comp- 
lete this enquiry under s. 176 read with 
8.174, take all possible steps to ascertain who 
the probable offenders in respect of Rama's 
death and nose cutting may be, and bring 
asfar as possible such offenders to justice. 

The interim’ stay we had granted will 
stand dissolved, 


Patkar, J.—This application is made 
by Mr. L. T. Karki, Mahalkari and Second 
Olass Magistrate of Supa, North Kanara, 
for revision of the order of the Collector of 
Kanara directing the Assistant Ooliector of 
Karwar Division to conduct a departmental 
enquiry into all the circumstances connected 
with certain action taken by the applicant 
as the Second Olass Magistrate of Supa. 


The Second Olass Magistrate was con- 
ducting an inquiry into the death of one 
Rama mother Gokle, a Devli by caste, resid- 
ing at the house belonging to three brothers, 
Barkelo, Yeshwant and Suryoba, in the vil- 
lage of Karanjoda. Rama died on December 
2, 1927, On December 5, the ,Police Patil is 
said to have gone to the house and made a 
panchnama that it was a natural death. The 
panchnama was not signed by the Police 
Patil, but he took it to the Shanbhog or 
village accountant, Rane by name. The 
Shanbhog, after questioning certain persons, 
finding that the panchnama did not correct- 
ly state the facts, drafted a report that the 
death was suspicious, This report was signed 
by the Police Patil and sent to the Sub- 
Inspector of Police, Mr, Mane. The Sub- 
Inspector, however, came to the conclusion 
that there was nothing suspicious about the 
death. On December 15, the Mahalkari and 
Second Olass Magistrate received an anony- 
mous petition that the death of Rama was 
not due to natural causes and on the same 
date he received a report from the Police 
Patil to the same effect. The Second Class 
Magistrate, therefore, decided to make an in- 
quiry under s, 176 of the Oriminal Procedure 
Code, and requested the Sub-Assistant Sur- 
geon of Supa to come to the village where he 
was encamped on the 17th, and the body of 
the deceased Rama was exhumed in the pre- 
sence of panchas and the Medical Officer. ‘The 
examination of the body showed thatthe nose 
and the upper lip of the corpse were missing. 
The Medical Ofticer conducted a post mor- 
tem examination in which he noted that the 
nose and the upper lip were missing, that 
the noge seemed to have been cut off, the 
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nasal bones were fractured, the septum was 
cut off along with the bridge of the nese, 
that the spleen had been ruptured, and 
gave his opinion that the death might 
have heen caused by syncope brought on, 
by haemorrhage resulting from a ruptured 
spleen. On December 20, the Second Class 
Magistrate made a report to the Sub-Divi- 
sional Magistrate that the\death was suspicious 
and that he was carrying on the investigation. 
It appears that the Sub-Inspector, who had 
come to the conclusion that the death was due 
to natural-causss, madea representation to 
the District Superintendent of Police. On 
January 15, the District Superintendent of 
Police verified the statements of witnesses 
examined by the Police Sub-Inspector and - 
wrote a letter to the District Magistrate that 
the inquiry was conducted by the Second 
Class Magistrate inga high-handed manner, 
On February 4, the District Magistrate as 
Collector addressed a confidential letter to 
the Assistant Oollector requesting him to 
conduct a departmental inquiry into all the 
circumstances connected with the exhumation, 
under theorder of Mr. L. T. Karki, Mahalkari 
and Second Olass Magistrate, Supa, of tha 
corpse of Ramamother Gokle, and into 
the propriety of Mr. Karki’s alleged acts, 
which Mr. Karki himself must be given op- 
portunities to explain. ` On February 11, the 
Assistant Oollectorcalled for the papers 
relating to the inquest and commenced 
an inquiry. The Assistant Collector, Mr. 
Vyas, examined tho Police Sub-Inspector 
and the Second Olass Magistrate, Mr. 
Karki. On February 18, he was ordered 
to cross-examine the principal witness 
the complainant immediately after his 
examination. It is alleged on behalf of the 
petitioner Mr. Karki that the case was 
taken on the 18th from 9 a.m. to 1-15 
p,m, as he was to berelieved in the after- 
noon for the performance of the religious 
ceremony of his mother’s anniversary.: He 
was ordered to resume the cross-examina- 
tion at 2 p.m. but he requested tha 
Assistant Oollector to resume the cross-ex. 
amination of the witnesses eitheron Monday 
February 20, or at any other convenient 
time. Mr. Vyas, the Assistant Collector, 
refused to adjourn the case being of 
opinion that Mr, Karki wished to enjoy the 
rest of the day after 1-15 P, m, as more or 
less a holiday on account of his mother's 
anniversary, and that the anniversary of 
his mother’s death was a purely private 
affair and ought- not to bear any rehatiqn. 
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‘ship with the conduct of the inquiry 
which 
nature. Mr. Karki, however, was unable to 
comply with the requisition, but at6P. m. 
after doing his other work as Mahalkari, ‘he 
informed the Assistant Collector that his 
work was finished, and that ifthe inquiry 
was tobe resumed, he would come over if 
_ ordered. The Mahalkari was suspended under 

s. 33 of the Land Revenue Code on February 
25, 1928. . 

This application was made by Mr. Karki 
to the High Oourt ou the ground that the 
procedure followed by the District Magis- 
trate was illegal and prayed for an interim 
stay of proceedings. On February 28, 1928. 
Fawcett and Mirza, JJ., held that assuming 
thestatements inthe application to be correct, 
the Second Olass Magistrate was prima facie 
exercising powers vested in him bys. 176 
read with s. 174, Criminal Procedure Code, 
and thatso faras the actionof the Ool- 
lector might interfere with the proper ex- 
ercise of these powers, the case might 
certainly be said to be one where that 
action can properly be scrutinised under 
the inherent powers of the High Court to 
pass orders “to secure the ends of justice” 
' under s, 861-Aof the Oriminal Procedure 
-Oode. They further held that `s. 176 of 
the Criminal . Procedure Oode proceeds 
uponthe basis that inquiry into a suspi- 
cious death should not depend merely upon 


l _ the opinion of the Police only, but “there 


should be a further check by enabling a 
local Magistrate to hold an independent 
inquiry, and that, therefore, any undue 
interference with action legitimately taken 
by.@ Magistrate under s. 176 ofthe 
| Oriminal Procedure Code would fall under 
'-g:561-A of the Code. The High Oourt then 


` issued a Rule to show cause why the. Ool- ` 


lector’s ordershould not be modified or 
pet aside and directed interim stay of the 


proceedings before the Assistant Collector.’ 


“The District Magistrate, on March 6, 1928, 
made a report forwarding’.the report of 


the District Superintendent of Police dated - 


January 19, 1928, on the strength of which 
he issued the erder to the 
lector, and did not thinkit necessary to 
“ instruct the Government Pleader. 
alleged that the Second Class Magistrate 
was fabricating a false case regarding the 


death of Rama mother Gokle and that in- 


doing so had lashed one Gopal twice with 
a whip in order tecompel him to make a 
false statement and thereby committed an 
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offence under s. 330, Indian Penal Code.’ 
The District Magistrate reported that Mr, 
Karkiwwas,suspended and relieved of all 
his duties on the report of Mr. Vyas, that 
Mr. Karki was defying his authority and 
refusing to attend his Oourt. when ordered 
to-do. so. nar 
. When this application came on for hear- 
ing on May 2, as there was no appearance 
on behalf of the Crown, the Government 
Pleader was directed to appear in the- 
. Case, anda copy of the affidavit of the 
applicant dated May 1 “was forwarded to 
the Collector for report witha request to: 
forward any explanation which the Assist- 
ant Oollectormight make with regard to 
the allegations made against him. i | 
` Itis urged on behalf of the applicant 
thatthe inquiry which the Second Olass 
“Magistrate was conducting was a judicial 
inquiry, and the action of _the Oollector 
in institutinga departmental inquiry on 
the strength of the report of the District 
Superintendent of Police was an un- 
warranted interference with the. judicial . 
inquiry conducted by the Second. Olass 
Magistrate. It is urged, on the other hand, , 


` by the learned Government Pleader that 


the inquiry conducted bythe Second Olass 
Magistrate under es, 174 and 176 was not 
a judicial inquiry, and reliance is placed 
on the decision in In the matter of Troylo« 
khanath Biswas (1).. In the interlocutory 
judgment. of . this. Oourt delivered by 
-Fawcett and Mirza, JJ., it was held that 
any undue interference. with action legiti- 
mately.. taken by a Magistrate under 
-8,°176 can be. scrutinised under the 
-inherent powers of this Court under 
-8,561-A ofthe Oriminal Procedure Code; 
In In the matter of Troylokhanath Biswas 
(1) where the Magistrate held an inquiry 
under s. 185 of the Oriminal Procedure 
-Qode,. Act X of 1872,. corresponding to 
s. 176 of the present Code, into the cause 
of the death of aperson found dead under 
-suspicious circumstances, drew up a report 
embodying the result ofthe inquiry and 
sent it tothe District Magistrate, it was 
held that.as s. 185. did not require the 
-Magistrate to makea report or to give a 
finding, the report actually -sent could 
not be considered to be a ‘part of ‘the . 
judicial proceeding, and, therefore, the 
High Qourt had no power to send for it 
under s, 296 ofthe Oriminal Procedure 
Code then in force, It has not been 
decided in that case that -the inquiry 
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made by the . Magistrate under s. 135 of 
the Criminal Procedure Oode- then | in. 
force was nota judicial inquiry, but that 
the report made by the Magistrate, which 
was not required tobe made under s. 135, 
did not form part of the judicial -proceed- 
ing. Unders. 176,a Magistrate empower- 
ed to hold an inquest has all the powers 
' in conducting it which he would have 
_ in holding an inquiry into an offence, and 
"the Magistrate holding such an inquiry 
. is empowered torecord evidence taken by 
him in connection therewith in any ofthe- 
manners thereinafter prescribed according 
to the -circumstances of the case. It 
“ would, therefore, fall within’ the defini- 

tion efinquiry in cl. (e) of s. 4 and would 
fall within the definition of judicial pro- 
ceeding in cl. (m) of s. 4. 


It is urged by the learned -Government. 
Pleaderthat according to the decision in 
Purshottam Ishvar Amin v: Emperor (2) a 
statement recorded by a Magistrate in the 
course of a Police investigation under s. 
164 of the Criminal Procedure Code, was 
not evidence in a stage of a judicial proceed= 
ing within the meaning of s: 193, Explana- 
tion 2, of the Indian Penal Oode. The 
statement taken under s. 164 by a Magis- 
trate being in the course of a Police investi- 
gation was considered by this Court as not 
being evidence in a stage of a judicial 
‘proceeding differing from the view taken 
by this. Oourt in Queen-Empress v. 


Parshram Raysing (4) and by-the Madras 


High Oourt in ‘Queen-Empress v. Alagu 
Kone Kone (5) and Suppa Tevan v. Emperor 
(6). The inquiry unders. 176 isa Magis- 
terial inquiry whichis prescribed as a check 
‘on the Police inquiry regarding thé cause 
of.a suspicious death. Under sub-s. (3) of s. 
435 of the Criminal Procedure Oode, Act ¥ 
of 1898, proceedings under s. 176 were not 
proceedings within the meaning of s. 435 
of the Oriminal Procedure Oode. It is 
clear, therefore, that proceedings under 
s. 176 were specifically excluded from 
the’ revisional powers of the High 
Court. If the proceedings under s. -176 
wers executive and not judicial’: proceed- 
ings, it was not necessary to exclude 
them from the revisional: powers of the 
High Court under sub-s, (3)of s. 435. Sub- 
section (3) of s.435is now omitted by Act 


8. . 
F (5) 16 M. 42L; Weir 175; 5 Ind. Dec. (N. s.) 1000. 


ig 8 B. 216: 4 Ind. Dec, (N. s.) 51 
- 83 29 M. 89; 3. Or. L: J. 370., 
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XVIII of 1923;8.116, It would, therefore; 
follow that the proceedings under s. 176 
are subject tothe revisional powers of the . 
High- Court under ss, 435, and 439 of the 
Criminal Procedure Oode. Apart, there- 
fore, from the inherent powers of the High 
Court which have béen explicitly recogniz- . 
ed by s.561-A of the amended Oriminal 
Procedure Oode, the High Oourt would 
have power of revision under ss. 435 and 
439 of thé Oriminal Procedure Code with ` 
reference to the. proceedings of a Magis-- - 
trate under s.176 ofthe Oriminal Procedure 
Oode, : f g 

The second question. arising in thig 
application is whether there are sufficient 
grounds to interfere with the order of the 
Gollector interfering with the judicial 
inquiry by the Magistrate under 6. 176 of 
the Oriminal Procedure Oode. The Ool- 
lector has no power to interfere with the 
inquiry by the Second Olass Magistrate 
though he may be the superior of the 
Second Class Magistrate in his capacity 
as Collector with reference to the Second 
Class Magistrate’s position as Mahalkari. 
Assuming, however, that the order passed 
on February 4, 1928, by the Oollector of 
Kanara wag in his capacity as a District 
Magistrate, the proper course for the 
District Magistrate was tomake a report 
under s. 438 of the Criminal. Procedure 
Code to the High Court with any recom-. 
mendation- he might have considered 
proper. He had no jurisdiction as a Qol- 
lector or as a District Magistrate to interfera 
with the inquiry conducted by the Second 
Class Magistrate in hiscapacity asa Magis- 
trate under s..176,of the Oriminal Proce- 
dure Code. The%order, therefore, of February 
4, 1928, was without jurisdiction. 

On the merits of the order, we think that 
the order of the Collector or the District 
Magistrate was improper. The District 
Magistrate acted upon the report of the 
District Superintendent of Police dated 
January 19, 1928. The report made by 
the District Superintendent of Police is 
couched in improper language so far as 


-the action of the Second Olass Magistrate 


is concerned and has not brought to the 
notice of the District. Magistrate certain 
facts which it was his duty to have brought 
to his notice. While the District’ Superin- 
tendent of Police refers to the post mortem 
notes of the Medical Officer wherein it is 
stated that-no signs of blood were noticed, 
the District Superintendent of Police’hag 
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failed'to bring-tothe District Magistrate's 
notice the fact that the post mortem notes 
disclose that the nose and the upper lip 
were missing, that the nose seemed to have 
"been cut off, the nasal bones were fractured, 
the septum was cut off along with the 
bridge of- the nose, and that there was 
injury to the spleen, and, according to the 
opinion of the Medical Officer, the death 
might have been caused by syncope 
brought on by besmorrhage resulting from 
- 8 ruptured spleen. The opinion of the 
Medical Officer wag Clearly ‘in favour of the 
theory that violence 


deceased, and that the death of the deceased 
was due to violence 


causes. The Second Olasg Magistrate 
acted upon an anonymous letter and the 
report of the Polica Patil in starting 


this inquiry, and in exhuming the body 
and requiring the presence of the Medical 


ion, quite justified in taking the action he 
didand in instituting en inquiry under 


be a cheek 
on the inquiry made by the Police Officer 
death. The 
not handing 
over the papers of the inquiry made by 
bim- and galled for by the Second (lass 
Magistrate is reprehensible, I think the 
District Superintendent of Police ought to 
have complied with the request of the 
Second Class Magistrate when he called 
upon him to hand over the papers of the 
inquiry of the Sub-Inspector {when he was 
‘sonducting an inquiry under s. 176, The 
persons in whose house death wag caused 
were examined by the Magistrate and they 
admitted tbat the deceased received injuries 
to his nose and lips which caused . profuse 
‘bleeding. The statements thus made by 
these witnesses against their own interest, 
and the post mortem examination made by 
the Medical Officer, give rise to thein- 
ference in support of the theory that the 
death was not due to natural causes, The 
District Superintendent of Police suggests 
inhis report that Barkelo and Yeshwant 
were tutored by the Magistrate to say that 
when Rama became delirious he was 
acting likea madman, and he requested 
thom to take him outside and while doing 
80, foll down and received injuries to his 
nosg and lips which caused Profuss bleed- 
ing. It appears that the District Superin- 
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tendent of Police was acting under the 
influence of the Sub-Inuspector who had 
come to a different conclusion as to the 
cause of the death of the deceased, and 
has made an unfair report against the 
Second Olass Magistrate behind his back 
without putting the District Magistrate in 
possession ofall the facts and drawing his 
specific attention to the material points in 
the post mortem notes of the Medical 
Officer, The District Superintendent of 
Police suggests in his report that a is con- 
vinced that the Medical Officer is doing his 

utmost to support the Mahalkari in his. 
objectionable procedure. It is unnecessary 

to gointo the several other inaccuracies 

and omissions in thereport of the District 

Superintendent of Police to the District 

Magistrate. Ifthe Second Olass Magistrate 

is guilty of an offence under s, 330, Indian 

Penal Code, it would hava been -proper to. 
make a report to the District Magistrate 

and ask his permission to make an inquiry 

into the cognizable offence under s. 157 of 

the Criminal Procedure Code. If the 

District Magistrate was of opinion that the 

Second Class Magistrate ought not to have 

proceeded with the further inquiry under 

8. 176 of the Criminal Procedure OCode, he 

ought to have made a report to the High 

Court under s, 438 of the Criminal Pro- 

cedure Oode. He had no power to stop 

the judicial inquiry which was being con- 

ducted by the Second Class Magistrate. 

I am of opinion that the action of the Second 

Olass Magistrate, in conducting an inquiry 

under s. 176 supported asit is by the opinion 
of the;Medical Officer notwithstanding the 
opposition: of the Sub-Inspector and the 

District Superintendent of Police, is com- 

mendable and justified in the circumstances 

of the present case, 

The facts brought out in the investiga- 
tion by the Second Qlasa Magistrate and 
the opinion of the Medical Officer are suffi- 
cient, inmy opinion, to give rise to an in- 
ference that the death of Rama was not due 
to natural causes, and, therefore, the 
inquiry instituted by ‘the Second Olass 
Magistrate ought, in the interests of justice, 
to be further investigated. The only ques- - 
tion is to whom this inquiry should be 
entrusted. It is suggested on behalf of 
the applicant that the inquiry under s. 176 
should be entrusted to the Second Olass 
Magistrate as he has not ceased to be a 
Magistrate though he might have been 
suspended as a Mahelkari under.s, 33 of 
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the Land Revenue (ode, It is urged by 
the learned Government Pleader that the 
Second Class Magistrate has ceased to be. 
a Magistrate as he was appointed by virtue 
of his office under s. 39 of the Criminal 
Procedure Code, and reliance is placed on 
“Government Regolution’ No. 2837 at page 
522 of the Bombay Government Gazette, 
Part I, of 1899, dated Avril 27. 1899, and 
Government Resolution No. 7379 at page 
2556 of the Bombay Government Gazette, 
Part I. for 1917, dated November 21. 1917, 
and itis further urged that another Mahal- 
kari’ and Second Class Magistrate has been 
~ appointed on April 26.1928, The applicant 
in this case is a Mahalkari and by virtue 
of his office he has the power of a Third 
. Olass Magistrate by?the terms of the Resolu- 
tion No. 2837, dated April 20,1899. With 
regard to his powers of the Second Class 
Magistrate, he must be considered to have 
been invested with those powers under 
_g. 12 of the Oriminal Procedure Oode, and 
it is the Local Government alone that has 
power, under s. 26 ofthe Criminal Proce- 
dure Oode, of suspending or removing 
from office a Second Olass Magistrate ap- 
pointed under s. 
not been suspended by the Local Govern- 
ment in his capacity of a Second Olass 
Magistrate. The departmental inquiry 
` which has culminated in the suspension of 
the applicant as a Mahalkari is outside the 
superintendence of this Court, fbut it ap- 
nears that the powers of the applicant as a 
Second Olass Magistrate have not come to 
an end by any order of the Local Govern- 
ment under s, 26 ofthe Criminal Procedure 
Gode. ‘ ; 

: It appears to us that. the fact that 
‘the petitioner failed to attend before 
Mr. Vyas. the Assistant 
February 18, after 2 p. m., is nota sufficient 
ground for suspension. The Second Class 
Magistrate requested the Assistant Oollect- 
or holding the inquiry to commence 
the hearing of the case at 9A.M. on 
February 180n the ground that he had 
to attend to the religious ceremony of 
the anniversary of his mother, and he 
asked for an adjournment which was 
refused by the Assistant Collector, though 
the case, according to him, was specially 
fixed early in the morning at 94.m. in 
order to enable him to absent .himself ater 
on during the course of the day. The 
Assistant Oollector is not able to remember 
when he commenced the. {proceedings -on 
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that day; i.e, on February 18. We have no 
reason to doubt the affidavit of the appli- 
cant that the case was specially fixed at 9 
o'clock in the morning that day in order‘to 
enable him to absent himself later on during 
the course of the day. The Assistant Collect- 
or was wrong in notéxercising thediscretion 
in allowing theadjournment on the ground 
that the applicant had to attend a religious 
ceremony in connection with his mother's 
anniversary, and the remark ofthe Assistant 
Collector in his order of February 18 that 
the applicant wished to enjoy the rest of 
the day after 1-15-p. m. as more -or less & 
holiday on ‘account of his mother's 
anniversary, seems to have been uncalled 
for. We think, therefore, that the inability 
of the applicant-to attend on the day of 
the anniversary of his mother’s death, when 
he specially : requested the Assistant 
Collector to hold the inquiry that day 
éarly in the morning in order to enable 
him to absent himself later in the day, 
would not be a sufficient ground for 
inflicting on him the severe penalty of 
suspension. The Assistant Collector in his 
report to this Oourt has referred to the 
browbeating and the objectionable exhibi- 
tion of manners and insubordination 
displayed by the applicant, but apart from 
the report made to this Oourt, there is no 
sufficient basis on the record in support of 
that suggestion. On the other hand, the ap- 
plication on record submitted by the ap- 
plicant for adjournment is very courteous. 
and couched in respectful terms. 

` Though, however, the applicant’s suspen- 
sion is not, in our opinion, justified under 
the circumstances brought to our notice, 
and though, in our opinion, his powers as 4 
Second Class Magistrate have not been 
suspended by the Local Government under 
s. 26 ofthe Oriminal Procedure Code, we 
do not think that, under the circumstances 
of this case and its later developments, it 
will serve any useful purpose to order that 
the inquiry should. be resumed by the 
applicant. We think that it is necessary and 
desirable that the inquiry which has been 


` instituted. by Mr. L. T. Karki as a Second 


Class Magistrate under s. 176 should be 
completed, though, no doubt, the delay 
caused by the interference of the Oollector 
by his departmental order might result in - 
prejudicially affecting the result of that 
inquiry. We think, however, that in the 
interests of justice, this inquiry should be 
completed as goon as possible by . the 
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District Magistrate himself.. On these 
grounds, I agree with the order proposed by 
my learned brother, 

Ay Rule made absolute, 


LAHORE HIGH COURT. - 
ORIMINAL APPHAL No. 806 oF 1928. 

August 24, 1928. - 
Present:—Mr. Justice Dalip Singh. 

SULTAN AHMAD AND oTHErs—Acoussp— 
APPELLANTS 
Versus 

EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 285, 
239° (d) (e)—Illegal trial—Prejudice, question 
of—Same transaction, meaning of—Theft and receiv- 
ing of stolen property, whether parts of same trans- 
action—Joint trial of offences under ss. 436, 457, 
-Penal Code, and those under ss. 411, 414s 
` Jf a trial is illegal the question of prejudice or 
absence of prejudice does not arise. 

Ordinarily speaking theft and receiving of stolen 
property are not parts of the same transaction. 


Offences described in ss, 457 and 436, Penal Code, ` 


with which a person is jointly charged cannot be 
tried along with offences under ss. 411 and 414, 
Penal Code, of which other persons -are charged, 
inasmuch as s. 436 does not include theft or extor- 
tion, though s. 457 does. : 


Criminal appeal from an order of the 
Additional District Magistrate, Montgomery, 
dated the 2nd July, 1928.- i ; 
“Bir Sheikh Abdul Qadir, Kr., for the 
Appellants. ` ` 

Mr, Des Raj Sawhny, Public 
for the Respondent. i 


JUDGMENT.—The appellants before 
me have been charged and convicted as 
follows:—Sultan and Faiz appellants were 
charged under es. 457 and 436, Indian Penal 
Code, and were convicted under those sec- 
‘tions. Muhammad Din, Allah Ditta, Musam- 
mat Sultana, Musammat Maryan, Musam- 
mat Began and Musammat Saleh were 
charged under ss, 411 and 414, Indian 
PenaliCode, and were convicted under those 
sections. The joint trial of these persons 
purported to be held, according to the learn- 
ed Magistrate, under s. 239 (e) of the 
Criminal Procedure Cede, Section 239 (c) 
has obviously .no bearing on the point at 
all and Counsel for the Crown has conceded 
that this.is s0, ` 


Prosecutor, 


SULTAN ABMAÐ 9, EMPEKOR, 


“ dice does not arise 
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Objection has been taken in appeal 
that the- joint trial was illegal and it has 
‘also been urged that. the accused: have been 
prejudiced in the matter of sentences. It 
is unnecessary to decide whether the ac~ - 
cused have been prejudiced in ‘any way ` 


- or not, because the rulings are clear, in my ' 


opinion, that if the trial is illegal the 
question of prejudice or absence of preju-: 
Counsel for the Orown' 
lias endeavoured to support the trial on 


the ‘ground that it’ falls under s: 239 (d) 


or alternatively within s. 239 (e) of the 
Oriminal Procedure Code. The rulings 
are clear again that ordinarily speaking 
theft and receiving of stolen property are- 
not parts of the same transaction. I am 
unable to see any particular circumstances 
in this ease which show that these offences 
were part of the same transaction. On 
the contrary, it seems to me much more 
likely that the theft was completed and 
later onan endeavour was made by the 
persons alleged to be thieves to dispose 
of the property with the assistance of friends 
and relations. These allegations of the 
prosecution, even if correct, would not 
necessarily make tbe offences parts of the 
same transaction. I, therefore, hold that 
s. 239 (d) has no application. - at 
As regards s. 239 (e) the learned Coun- 
sel for the Crown wishes me to interpret 


‘that section as if it read “Persons accused of 


offences one of which includes theft, extor- 
tion, ete., and persons accused of: receiv- 
ing or retaining, ete., may be charged 
and tried together.’ I do not see any 
reason for varying the plain grammatical 
meaning of the section to this extent. In 
my opinion, the offences deseribed in ss. 
457 and 436, Indian Penal Code, with. 
which a person is jointly charged, cannot 


“be tried along with -offences under ss. 411 


and 414 of which other persons are charg- 
ed, because s. 486 does not. include theft 
or extortion, though s. 457 does. I am, 
therefore, constrained to-set aside the 
convictions and sentences passed on all 
the appellants, i i f 

It -remains for the Orown to decide 
what action to take with respect to these 
persons. If they decide to proseeute these 
persons after duly splitting the charges 
or charging them in a ‘manner provided 
by law, it will be for the learned Magis- 
trate, who proceeds to try the case, to 
decide whether ke should admit any of 
the accused to bail. He should consider 
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in particular for this purpose the ques- 
tion of the women offenders in this case, 
The Magistrate to try the case, if the 


Crown decided. tò prosecute, should not: 


be the Magistrate. who has tried this 
case already, as he has already express- 
ed an. opinion on the: merits. The Orown 
Counsel is unable to tell .me how the 
prosecution now proposes .to proceed. I 
_ have, théreforé, no alternative but_simply 
. to. set-aside the trial and conviction 

aid leave the matter as it stands. - 


~ Conviction. set aside: ~ 


É BEN aan ON 


- BOMBAY HIGH COURT. - 
QgIMINaL APPLICATION FOR REVISION 
. «> ° Nó. 107 oF 1928, °`. CO 
~ > Juhe 13, 1923. a EN A 
_ Present:—Mr, Justice Patkar and- - 
- - Mr. Justice Murphy.” ap 


ryt 


ave Tas AHMEDABAD OITY” 77: 
~ MUNICIPALITY—Aoocusep—APPLIOANT 
versus Bok ie 


- VADILAL VAKHATOHAŅD= _- 


Orimbnak “Proiedune h 98), 8. 439- 
minal Procedure Code (Act V oj ) 9 
Bombay City Municipalities Act COTTE of Ka 


a: 110—Notice of demand—Order passed “by Sessions ` 


Judge in revision—Further revisi i 
maintainability ae revision to High. Court, 
- An application for revision at, the insta: eof 
parties does not lie against an Saat weed te 
on by a Sessions Judge against an order passed 
y a First Olass Magistrate on appeal against “a 


notice of demarid und 3 : 
Municipalities Act of 1995" Te he Bombey ony 


i ae re aan referred to. = 
rimina! application for revision fr 
omer et A ba art Judge, Abad abad, 
at O : : 

; ‘rate at Ahme e First Class: Magis- 
. H. V. Divatia,- for the Applicant:  - 
Mr. R, J. Thakor, for the Oor = 

JUDGMENT.—This is a revisional 
application against the order passed in 
revision by thesSessions Judge of. Ahmed- 
abad against the order ofthe First Olass 
Magistrate passed -in- appeal, against a 
notice of demand, under s, 110 of Bombay 
Act XVIII of 1925. It isurged by. Mr 
Thakor that no revisional application lies 
‘to this Oourt. Section, 110 of Act XVIIT 
of 1925: corresponds tos 86 of Bombay 
-Act II of 1901, and according to the ruling 
of this Court in Inre Dalsukhram (1) a 


|G) Bom Ls B1847; § On La de 2, 


BBA 


Magistrate hearing an appeal under s. 88 
of the Bombay District Municipal Act of 


-1901, was merely an appellate authority 


having jurisdiction given by the Act to 
deal with the question of a civil liability, 
and was, therefore, not an inferior Oriminal 
Court, to which alone the revisional jurisdic- 
tion of the High Court applied under s. 435 
of the Oriminal. Procedure Code, 1898. It 
is urged, on the other hand, by Mr. Divatia 
that a revisional application lies under 
s. 111 of Bombay Act XVIII of 1925 which 
lays down that the. decision of the Magis- 
trate .or Bench of - Magistrates upon any 
appeal shall, at the instance of either party, 
be subject to revision by the Oourt to 
which appeals against his or their decisions 
ordinarily lie. It is urged theat a revisional 
application would lie, therefore, to the 
Court to which appeals against the decision 
of the Magistrate would ordinarily lie, and 
when this revisional power is exercised by a 
Court, its decision would be subject to revi- 
sion by the High Court, We think, however, 
that this is a matter relating toa civil liabili- 
ty and the intention of the Legislature was, 
under ‘the olds. 86, to give only one remedy 
by way ofan appeal to the Magistrate or 
Bench of Magistrates. By s: 111, sub-s. (1), 
which is badly drafted, a further remedy 
is given by way of revision against the 
order of the Magistrate or Bench of Magis- 
trates on appeal against the notice of 
demand to the Court to which appeals 
against his or their decisions ordinarily lie. 
We think that in.the absence of any specific 
provision, a further revisional application 
would not lie at the instance of any of the 
parties. This conclusion. would seem to 
follow from the terms of sub-s. (2) of s, 111 
of the Act. We think, therefore, that 


there is no right conferred by the Statute ` 


-n any of the aggrieved parties to make a 
further application for revision against the 
order ‘passed ` by the Sessions Court- in 
revision of the order passed by the Magis- 


` 


trate on appeal, against a notice of demand, ~- 


under s. 110. .We think that the prelimin- 
ary objection taken by Mr. Thakor suc- 
ceeds. .- oe 

We, therefore, discharge the Rule. 

A. a, - Rule discharged. 
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i MADRAS HIGH COURT. 

= OBIMINAL REVISIONAL Gas No. 295 - 

-i | of 1928. - en, 

|. (Orvin Revision- Petition No. 236 or 1928). 
a - August 23, 1928. . 
Present:—Mr. Justice Reilly. ` 

re MUTHUKARUPPA SERVAI— -" 

Accesmp—PRTITIONER. : . 

trial—Refusal of Magistrate to hear 


r- 
H 


` Criminal 


arguments of Pleader on conclusion of case, whether: 


irregularity. a 
KAN a inal trial at the conclusion ` of the evi- 
dence the accused has aright to have his arguments 
heard through his Pleader. The denial bya Magis- 
„trate of that right cannot be regarded as a mere 
irregularity but vitiates the conviction. 


Petition, under ss. 485 and 439 of the: 
1898, pray- 


Code of Oriminal Procedure, i 
ing the High Court to revise the judgment 
of the Court of .the Sub-Divisional Magis- 
trate of Mayavaram, in Criminal Appeal 
No. 10 of 1928, preferred against that 
of the Oourt of the Stationary Sub- 
‘Magistrate, Mayavaram, in Oalendar Oase 
No 401 of 1927. r S 
_ Mr. K. N. Ganapathi Iyer, for the Peti- 
tioner. + | 
_ Mr. K.S. Vasudevan, for the Public Pro- 
secutor, for the Crown. | 
ORDER.—It is alleged by the peti- 
tioner and his allegation is supported by 
the Pleaders who appeared before the Sub- 
Magistrate and is not denied.by the Public 
Prosecutor that when at the conclusion of 
the evidence the petitioner’s Pleader wished 
to argue the ease for his client, the Sub- 


Magistrate refused to hear him, The peti- | 


tioner had a right to be heard through the 
Pleader whowas defending him, and the 
_ Magistrate's denial of that right to him 
- cannot be regarded asa mere irregular- 
ity,asis suggested for the Public Pro- 
secutor, 
| The conviction and sentence are set 
aside The case will be re-tried by. such 
Magistrate as the District Magistrate 
direets. : : f : 
The petitioner will remain on bail as at 
present. < 


VN. V. Conviction set aside. 


- _RAMOHANDRA BHIKAJT MOBARTR V, BMPHROR. 
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BOMBAY HIGH COURT. 

ORIMINAL ApPprrcation FoR REVvISION No. 69 
i “oF 1928. È 
May 27, 1928. 

2 gestae Justice Mirza ‘and 

: r. Justice Patkar. ` : 
| RAMOHANDRA BHIKAJI MOHARIR— 
AGOUSED— APPLIOANT i 


versus š 

| EMPEROR—Oppostra Party 

Criminal Procedure Code (Act V of, 1898), 9. 129 
(1) (b)—Penal Code (Act XLV of 1860). ss. 842, 88h, 
420—Extortion and cheating, conviction for—A ppeal— 
Acquitting accused of one charge but retaining sen- 
tence—Enhancement of sentence—Distinet offences'— 
Extortion by Police Officer—Deterrent sentence. 
The accused was convicted under ss. 342, 384 and 
420 of the Penal Code, and sentenced to three 
months’ rigorous imprisonment for his conviction 
under s: 342, three months’ rigorous imprisonment 
under s. 384, and six months’ rigorous imprison- 
ment and a fine of Rs. 100, in default one month's 
further rigorous imprisonment, under _s. 420, The ' 
three sentences were to run consecutively. On 
-appeal, the Sessions Judge maintained the con- 
victions under ss. 342 and 384, ‘and was of 
opinion that the conviction under s. 420 was not 
correct. He confirmed the sentence of three months 
under s. 312, and passed a sentence of nine months 


under s. 384: 


Held, that the offences under ss. 284 and 420 of 
the Penal Code being distinct offences, the order of 
the-lower Court in effect enhanced the sentence and 
was, therefore, illegal. i 
._ Queen-Empress v. Hanma (1), Paramasiva Pillai v. 
Emperor (2) and Ramzan Kunjra v. Ramkhelawan 
Chowbe (3), relied on. i 


~ An offence of extortion by a Police Constable calls 
for a deterrent punishment. TR ; 


- [Their Lordships enhanced the sentence under 
„5e 384 to nine months.) : ; 


- :Oriminal application for revision against 
the sentence passed by, the Sessions 
Judge, Poona, on appeal from the con- 
viction and sentence passed by the Sub- 
Divisional Magistrate, First Olass, at Poona, 
Mr. V. D. Limaye, for the Applicant. 
` Mr. P..B. Shingne, Government Pleader, 
for the Orown. ; 


JSUDGMENT.—The applicant was con- 
-victed by the Sub-Divisional Magistrate, 
First Class. E. D. Poona, under ss. 342, 
384 and 420 of the Indian Penal Code, 
and sentenced to three months’ rigorous. 
imprisonment for his ‘conviction . under 
8, 342, threa months’ rigorous imprisonment 
‘under s. 384, and six. months’ rigorous 
imprisonment and a ‘fine of Rs. 100, ‘in 
default one month's further rigorous im- 
-prisonment, under s. 420. The three sen- 
_tences were to run consecutively. On ap- 
peal, the Sessions Judge, Poona, main- 
tained the convictions ‘under’ ss. 342 and 
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.84, and was of opihion. that the -con- 
-iction under s. 420 was not correct, He 
onfirms the sentence of three months 
under s. 342, and passed a sentence of 
nine months under s, 384. It. was con- 
tended before the Sessions Judge that 
by passing a sentence of nine months 
under s. 384 he was enhancing the ori- 
ginal sentence. which was for three months 
only. The learned Judge was of opinion 
that the offences under ss. 
were two aspects of one offence. The 
offence appeared.to him to have the aspect 
which fell under 8. 384, siz., extortion, 
rather than the aspect which fell under s. 
420, viz., cheating, and that he was only 


maintaining the original sentence: which. 


was nine months in the aggregate under 
gs, 384 and 420. 


' The offences under ss. 384 and 420 are 
both offences against property, and fall 
under Chap. XVII of the Indian Penal 
Oode. No doubt they have certain fea- 
tures in common. Each deals with the 
wrongful taking of property. The finding 
of the lower Oourt here is that money 
was taken, by the applicant. We are of 
opinion, however, that although there is 
a common feature between -the offence of 
extortion and that of cheating, yet they 
cannot be regarded. as two aspects of one 


offence. That they are distinct offences 


is indicated. by the manner in which 
punishment is provided for each of them. 
The maximum punishment for extortion 
is three years’ imprisonment, whereas the 
maximum punishment for cheating is seven 
years’ imprisonment, The essence of the 
offence of extortion is that the offender 
should intentionally put a person in fear 
of an injury to that person or to any 
other, and thereby dishonestly induce 
the person so put in fear to deliver 
to any person any property or valu- 
able security. The. essence of the offence 
of cheating is that by deceiving any 
person 
person so deceived should be induced 
tò deliver any property to any person, 


Tf the two offences are distinct, as we- 


hold them to be, the lower Oourt has 
in effect enhanced the sentence, under 
s. 384 by six months. This it had no power 


to do under the provisions’ of e. 423 (1)- 


(b) of the Code of Oriminsal Procedure, 
In . Queen-Hmpress v. Hanma (1) this 


JI) 22 B 760; LÍ qd, Desa) 109g 


“‘RAMGHANDRABUIKAJT MOHARIR V, EMPHROR. | 
‘of theft under 4, 


384 and 420. 


fraudulently or dishonestly the. 


e (8) 24.0, B19; 42 Tud: Deo. Qi: d O78, 
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Court gave. si ruling that offences under 
as. 379 (theft) and 429 (mischief) were 


‘distinct offences, and that the lower Court 


in acquitting the prisoner on the charge © 
f 379 but maintaining 
his conviction under s. 429 for mischief 
and yet confirming the original sen- 
tence which had been passed for the two 
offences, had committed an -illegality by 
enhancing the sentence under s. 429, 
Both the offencesin this case were offences 
against property -and fell under Chap. 
XVII of the Indian Penal Code. - In Para- 
masiva Pillai v. Emperor (2) it was held- 


- that the offences of theft and rioting were.. 


distinct offences, and in acquitting the 
prisoner of the offence of theft (s. 379) 
but confirming .his conviction for the 
offence of rioting (s. 147, Indian Penal 
Code) and jet maintaining the original 
sentence passed against him under the 
two sections the lower Appellate Court 
had enhanced the sentence, and had thus 
committed | an ` ilegality. - Similarly, in 
Ramzan Kunjra v. Ramkhelawan Chowbe 
(3) the offences of theft and rioting were 
held to be distinct offences, and in ac- 
quitting the prisoner ofrioting butconfirming 
his conviction for theft and maintaining the 
original sentence under both sections the 
lower Court was held to have enhanced the 
sentence. and committed an illegality, In 


- the latter two eases no doubt the offences do 


fall under different Chapters of the Indian 
Penal Code, but the principle governing the 
cases is applicable,in our opinion, to the 
case with which we are dealing. The sent- 
ence passed by the lower Oourt should, in 
our opinion, have been one of three 
months’ rigorous imprisonment under s. 384, 
and not of nine months, the aggregate of the 
two original sentences under ss. 384and 420. 
“While admitting this application we had 
issued a rule on the accused to show cause 
why his sentence under s. 384 should not 
be enhanced. That Rule has now been argu- 
ed before us. The evidence conclusively 
shows that the applicant extorted Rs. 150 
from the complainant Rangu. The applicant 
was Head Police Constable of the locality, 


“and abused his power in extorting the money, 


Such an offence calls for a deterrent 
punishment. The original sentence of three 
months, in our opinion, was inadequate. We” 
enhance the sentence under s. 384 from three 
months to nine months’ rigorous imprison. 


(2) 30 M. 48: 1 M, L. T, 403; 5 Or. L. J. 88, 
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ment, The applicant will, therefore, suffer 
in the aggregate-.a sentence of twelve 


. months, .. | 


A - . Order accordingly. - 


| ALLAHABAD HIGH COURT. - 


~ Orrminat Revision No. 493 or 1928, 
August 17, 1928, | : 
Present :—Mr. Justice Dalal.- 
Pandit BHAN DEB -— APPLIOANT 
7 f VETSUS g 
EMPEROR— OPPOSITE Party, — ` 
U. P. ‘Municipalities Act (II of 1916), s. 178— 
Alteration of buildings—Notice to Municipality— 
Building separated by wall from public place—Notice, 


necessity of—‘Adjacent’, meaning of. 


The notice referred to in sub-s. (1) of 8.178 of the 
U.P. Municipalities Act to be given by a person who 
desires to erect a new part ofa building or to make 


material alterations is necessary only when the- 


building abuts on or is adjacent to a public street 
or- place or property vested in His Majesty or in the 
Board. .~ 3 

“The word ‘adjacent’ in the said section means 


- joining at some point. 
. A building which is separated from a public ‘road - 
` by a wall cannot be said 


to be adjacent to the 
road within the meaning of the said section. 
` Criminal revision from an order of the 


‘Sessions Judge, Kuniaun, dated the llth 


May, 1928. h ; 

‘ Dr, K.N Katju, for the Applicant. 

” Dr. N. Waliullah, Assistant. . Govern- 
ment Advocate, for the Orown. 

' JUDGMENT. —The laxity with which, 
Penal Statutes are made use of by public 
bodies is a matter of grave concern. No 


_ one takes the trouble of reading the law 
‘before launching a prosecution. In the 


present case the applicant:has been convict- 
ed of an offence under the Municipal : Act, s. 
307-(b), on the ground that within the limits 
of a Municipality he erected a new part. of 
a: building or made material alterations 
therein without the Board's permission. 


‘Obviously cl. (2) ofs. 178} of the Municipal- 


ities Act was ‘lost sight of that the notice 
referred: to in sub-s.(1) to be given by a 


person, who desires to erect a'new part of a. 


building orto make material alterations 


shall only be necessary when the building . 


abuts on oris adjacent to a public street 
or place or property vested in His Majesty 
orin the Board., In the Magistrate’s, Court 


everything was “taken fer granted, Ít- 
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appears, hewever, that the reason for prod 
secution was clearly defined in the Sessiong. 
Court, and it. was -alleged that thë- 


. buildings adjoined a public road. ` The” 


Sessions Judge pointed. out ‘that what is 
marked by Ion Ex. E was nowhere near å. 
public road. The Sessions Judge says that 
the building marked II was adjacent toa 


.. public road, because it was divided from a - 


public road by a canal and: a wall only.” 
Obviously by a canal the learned Judge 


‘meant a distributory, è e, a narrow channel . 
_ of.water. If there is a wall separating this. 


house from the:public road, it is difficult to” 
understand how the building can be ealled 
adjacent to the road. “Adjacent” must mean. 
“joining at some point”, andthe meaning of 
the word is made clearer by. the words: 


-“abutting on.” What is attempted to be 
‘avoided is the danger of obstruction or 


encroachment on a public road. When ` 
there is a,dividing wall there cannot be- 
any obstruction or encroachment. However- 
that may be, a Penal Statute must be 
strictly interpreted, and adjacent cannot 
mean to include two properties which are 
divided. The Government Pleader pointed 
out that the building was adjacent to a 


‘distributory. That, however, was not the 


material portion of the charge. There is 
nothing to show that the -distributory is 
vested in the Notified Area, nor that the 
property is vested in His Majesty. There. 
was no intention of prosecuting the 
applicant because ‘he failed to obtain 
permission for making alterations in a 
building which was adjacent to a canal 


- distributory.. The prosecution cannot be. 


permitted at the last moment without. 
notice to the accused to change its ground,- 
I am certain that the authorities connected- 
with the Notified Area have not stopped to- 
think of the limited nature of the property 
for which a notice under s. 178 (1) is neces. 
sary and fully believe that wherever in | 
the Notified Area-a building is erected, 
altered or added to,@ notice, is necessary, 
Itis in this wrong belief that the pre- 
sent prosecution was launched. In the - 
notice itself no reference is made to the 
buildings being adjacent to any public: 
street or place or property vested in His- 
Majesty or in the Board. ` ame 
Two other objections were raised, but 
they have no substance. It was first 
argued that the buildings were not situated 
within the Notified. Area.- This is wrong. 
The western: --boundary.. is-- described- ag 
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canal, “thence due west along the Kala- 


dhungi road to the Mukhani canal”. It- 


was argued that from. the bridge there 
ought to be a gap, and that the western 


boundary must jump tothe Kaladhungi ` 


road. That would lead to the overlooking of 


the words “thence due- west.” ‘When the - 


‘poundary goes thence, i. e., ‘from: the 
bridge due west, it must go along the 
western boundary of the applicant's garden, 
and the garden is undoubtedly included in 
the.Notified Area, i ; 

The complaint was made by the Secretary 
under the authority ofthe President. There 
isan order passed by the Board to that 
effect, and, therefore, the complaint was 
correctly made as provided by the law. | 

Iset aside the conviction and sentence 
and order the fine if any recovered to be 
refunded, 


CA Conviction set aside, 


MADRAS HIGH COURT. 
ORIMINAT Revision Oases Nos, 934:anp 935° 
oF 1927, tet 
(Oniminab Revision Petitions Nos. 839 
AND 840 oF 1927). 
August 31,1928. 
Present: —Mr. Justice Devadoss, 
PALIMUTHU AMBALAGAR— 


ACOUSED — PETITIONER. ] IN BOTH 


versus 
Tue PRESIDENT, UNION BOARD, 
KATTUPUTHUR—Compriainant— 


‘RESPONDENT IN BOTH, > - - 

Madras Survey and Boundaries Act (VIII of 1928), ss, 
18, 1,—Madras Local Boards Act (IV of 1920), s. 207— 
Survey of Union lands—Land in possession of private 
party declared encroachment—Prosecution by ‘Local 
Board within three years of order for non-complianee 

` with order of removal of encroachment —Decision: of 
Survey Officer, whether conclusive. 

‘Under s. 13 Madras Survey and Boundaries Act, a 
decision of a Survey Officer that certain property in the 
possession of a party is an encroachment by him and 
that the property belongs toa Local Board is final and 
unless the Survey so notified bé modified bya decree 
ofa Oivil Court under the provisions of s. 14, the re~ 
cord of the Survey is conclusive proof that the 
boundaries determined and recorded therein have been 
correctly determined and recorded. But inasmuch 
as the party aggrieved has a period of three years 
under s. 14 of the Act within which: to filea suit to 
set asidethe order, the order~ cannot be treated as 
conclusive in a prosecution launched within the éaid’ 
period of three years under e, 207 of the Local- Boards 


oe 


PALTMUTHU AMBALAGAR D.-PRESIDENT, UNION BOARD, - 
coming up to the bridge over the barsati . 


-1926 to removethe obstruction and 
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Act for non-compliance with an order of removal of. 
the alleged encroachment, and in sucha prosecution 
the Criminal Court is entitled andis bound to go into 
the evidence asto the title to the property taking the 
decision of the Survey Officer as prima facié evidence- 
in favour: of it. _ ' ; 

” Petition, under ss. 435 and” 489 of the’ 
Oode of Oriminal Procedure, 1898, praying 
the High Oourt to revise the judgments 
of the Oourt of the Sub-Divisional Magis- 
trate, Musiri, in Oriminal Appeals Nos. 32° 
und 33 of 1927, preferred against those 
of the Court of the Stationary Second . 
Olass Magistrate, Musiri, in Oalendar Oases 
Nos. 92 and 91 of 1927, respectively. | : 

Mr,T. M. Krishnaswami Ayyar, for the 
Petitioner. 

Mr. K. Krishna Menon for the Public 
Prosecutor, for the Orown, | 

Mr. S. Panchapakesa Sastri, for the Re- 
spondent. - 

ORDER.—These ‘are applications for 
revising the conviction of the petitioner 
under 8.207 ofthe Local Boards Act of 
1920. The petitioner, in each case, was 
asked to removean encroachment upon a 
vacantsite belonging to the Union and the 
prosecution was for non-compliance with 
the notification within the time fixed, The 
petitioner was prosecuted and fined Rs. 20 
in each case. There was some dispute in 
respect of the vacant land between the 
Union Board and the Pillayar temple of 
which the petitioner in O.R, O; No, 934 of 
1927 is the dharmakartha, and also in 
respect of the plot oflandin front of the 
land. of the petitioner in Or. R. Q: 


- No. 935 of 1927. There was a Survey of 


the lands belonging to the Union Board and 
under theSurveythe plots in dispute were 
marked off as belonging to the Union Board 
‘and a notification was published in the 
District Gazette as required by s. 13 of- 
the Survey and Boundaries Act, That was 
somewhere in 1926. Notice was issued to 
the petitioner in both the cases, in October 
t ) again 
another notice was -issued Ex. B in 
February, 1927, The petitioner not having 
complied with the notice, prosecution was 
launched against him-and he was found 
guilty and sentenced to pay afine of Rs, 20 
in each case, eee Marie f 
The question that is raised by Mr, 
Krishnaswami Ayyaris that the decision 
of the Survey Officer is not conclusive ag 
regards the title to the property inas- 
much asthe petitioner has three yearg . 
from the date ‘of the’ notification to flg 


Bode 


Officer. Under `s. 13, ` unless the Survey 


sgo notified be modified by a -decree of. 
@ Oivil Court under- the -provisions of: 
of the Survey shall be” 


“6. 14, the record 
conclusive proof that the boundaries deter- 
mined and recorded therein have been 
correctly -determined and recorded. Sec- 


tion 140f the present Act gives three. 


years toa party tofile a suit for setting 
aside or modifying the order of the 
Survey, Officer. The three years have not 
elapsed, The question is whether in a 
‘prosecution launched before the expiry 
ofthe 3 years, a Oriminal Oourt is de- 
barred from considering the question of; 
title to the landin dispute or whether the 
Criminal Oourt is “bound to hold that: 
“the order cof the Survey Officer is con- 
clusive on the question of title. If no suit 
is filed within three years the order. of 
the Survey Officer would be conclusive 
proof as to “the boundaries determined 


and recorded by him. Before the expiry - 


ef 8 years the party against whom the, 
order is made, hasa right to institute a 
suit and ifthe resultofthe suit be that. 
the order of the Survey Officer is wrong, 
then the order of the Survey Officer will. 
haveto be set aside or modified. The 
question is whether, when a prosecution is 
launched before the expiry of 3 years,-a 
Oriminal Vourt is entitled to go into the 
‘evidenée as. tothe title to the property 
taking the decision of the Survey Officer 
‘ga prima facie evidence in favour of it 
or whether a Oriminal Court is precluded 
from doing so by reason of the order of 
the Survey Officer, Reliance is placed by 
Mr. Panchapakesa Sastri uponthe word- 
ing of s- 13 that unless set aside or modifi- 
ed by the decree of a` Civil Court, the 
order shall be conclusive proof that the 
boundaries determined and recorded have 
“been correctly determined and recorded. 
No doubt, this clause, ifit has-stood alone, 
would mean thatthe order ofthe Survey 
Officer is Conclusive proof of the boundaries 
determined and recorded by him, but his 
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accused, in other words, the Court is en-~ 
titled -to go behind the order of the Survey : 
Officer.. When a prosecution is launched, ` 
it is for the prosecution to make out affirme- : 
tively all the ingredients necessary to : 
make out the offence and the fact that 
under thelaw an order, if not modified is; 
conclusive proof, is not sufficient to oust ` 
the jurisdiction. of a. Oriminal Oourt to 
consider whether on the evidence before it 
the prosecution has made out the offence.: 
If:a' suit had been filed within three years: 
and had been dismissed no doubt the re-, 
medy under s. 14 given to the unsuccess- 
ful party may be taken as having been: 
negatived; but where no suit has. been. 
filed er where a suit has been filed and 
the result of the suit isnot known, I do: 
not think a Criminal Oourt is debarred 
from going into the question as to the, 
ownership of the land in respect of which: 
the prosecution. is launched before the ex- 
piry of 3 years, from the date of the 
Survey Officer's order. ; h 
In this view, the judgment of the lower _ 
Courts ought to be setaside. The accused 
has adduced some evidence as to the owner- 
ship of the land and the Appellate Magis- 
trate has declined to consider the evidence: 
in his view of the law that the Survey 
Officer's order is ‘conclusive as to the. 
e in dispute. The 
trial Court has also been misled in its 
appreciation of the evidence by its view 
that the question of the ownership of the 
land is concluded by the determination of 
the Survey Officer. I think the preper 
order would We to set-aside the conviction 
in both cases and direct the trial Oourt 
to weigh the evidence as regards the owners 
ship af the land and dispose of the cases 


according tolaw. The fine, if paid, will be 
srefunded,.. > : 


Aa `. ~ Order set aside, 


order issubjecttothe decisionofa OivilOourt | _- 


and for filing a civil suit, the law gives 


: p period of three years. If before the expiry > 


of the3 years a prosecution is launched, I 
‘think a Oriminal Court is not precluded 
‘from going into the question of title to the 
“property in dispute and to decide on the 
‘evidence whether the property in dispute 


~helongs to. the Union Board or to the. 


ihi 6. ised 


MADRAS HIGH COURT. 
ORIMINAL Revision Casus Nos, 385 AND 
898 To 918 of 1927. 

(ORIMINAL Revision PeTITIONs Nes, 341 AND: 
803 To 823 oF 1927.. 

February 23, 1898. 

í Present :—Mr. J ustice Wallace. 
HEALTH INSPECTOR, TALUK BOARD, 
KUMBAKONAM—Come.atnanr : 
— PETITIONER 


versus 
GOVINDA PADAYAOHI AND OTHERS 
—AcousED—RESPONDENTS. 

Madras Local Boards Act (XIV of 1920),ss. 198, 
221—License under s, 198 not taken —Proceedings t to 
recover license fees under s. 221, legality of. 

A Local . Board cannot, without taking steps in 
time to compel a person, who has not taken out @ 
license -for carrying on a trade, to take out such 
license, institute proceedings under s. 221 of the 
Madras Local Boards Act for recovery of licensa 
fees, as if the license has in fact been issued. 

Maridu Gopayya v. Emperor (1), relied on. , 

Petitions under ss. 435 and 439 of the 
Oode of  Oriminal Procedure, 1898, 
. praying the High Court to revise the order 

of the Court of the Second Olass Magis- 

trate, Tiruvadamaruthur, dated the 28th 

February, 1927, and made_in Oriminal Oases 

Nos. 370 to 380 of 1927. 

Mr. N. R, Govinda Chariar, for the Pati- 
tioner., - 

- Mr. J. C. Adam, 

for the Crown. 

ORDER.—This series of revision peti- 
tions is- presented. on behalf of the Taluk 

Board, Kumbsakonam, asking. this Court to 

zevise the order of the Sub-Magistrate, 

‘Tiruvadamarudur, dismissinga series- of 

complaints under s. 203, Criminal Procedure 

Oede. The complaints were put in under 

B. 221 ofthe Madras Local Boards Act for 

the purpose of .recovering license fees due 

to the Taluk Board. The fees were said to 
be due under s. 193 of the Act. The 

‘accused were conducting - trades which 

under that section required licenses. 

They failed . to take out licenses and the 

Board did not take steps in time to compel 

them to take out the licenses. Now, the 
_ Board maintains that even so the fees for 
these licenses are due to the Board and 

seeks’ to. recover them under s. 221. The 
lower Court has dismissed the complaints, 
pording. that inthe Gircumstances, the 
Taluk Board has no right to the fees, and 
it is this order which is now ‘under, rê- 
vision, ` ` 

It appears to me that the Magistrate was 


H. 1, 1.8. ; KUMBARONAM v, GOVINDA PADAYAŐHİ: - 


Pablic Prosecuter,. 


--to' be carried - on: 


mot liable. 
recovery of afee which is only impossible 
for a license, and the license has admittedly 
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right. Fees for licenses are not due 
unless the licenses had been granted. Seé 
Maridu Gopayya v: Emperor (l). The 


` grant of a license is a quid pro quo for 


the case.. The Board could no doubt have 
compelled the accused to take out licenses, 
but has not done se. Therefore, it is now 
proposing to mulct the accused in fees for 
licenses which have not been given. It is 
argued that since the trades had heen 
allowed to go on without licenses, it must 
be taken that theyhad the permission of 
the Board and, therefore, the fee is due 
for that’ permission. But that, in.my 
opinion, is not the meaning of the Act. In 
the first place, it cannot be contended that 


-a license has in effect been given . when it 


would be: still open to the Board within the 
.Btatutory ` limitation period to prosecute 
for failure to take outa licénse. In the- 
‘next place, the Act imposes the duty onthe 
Board to insist on license ‘before the trade 
is allowed to-be exercised. | The Board 
cannot neglect its duty and profit, by that 
neglect.: The fee isnot a payment forthe 


“privilege of carrying on an offensive or 
dangerous trade; it isa fee to cover the 


cost of control by the authority which ig 


“bound under the law to exercise supervision 


ever such a trade and itis not due unless 


such control is being exercised. Obviously 


the fee could not be levied if the license was 
refused, even though the trade continued 
The Board's argument 
indicates’ that its real object in these 
prosecutions is merely to:get money and not 
to protect the public against offensive or 
dangerous trades. 

The view expressed by the Bench in 
‘Ramachandran Servai v, President, Union 


Board, Karikudi (2) is not at variance 


with this view. In that case the complaint 
was filed in order to recover a penalty levied 
for an encroachment, and we held that the 


accused could not plead that there was no 


encreachment and that, therefore, he was 
Here. itis a question of the 


not been given. That is, the complainant 
cannot come into Court at all unless he 
maintains that a license has been ‘taken 
out, for which the fee has not been paid, 
(1) 110 Ind, Cas, 233; (1928) M. W. N.319; A.I Ry 
1928 Mad. 682; 55 M. L. J. 27; 29 Or. L.J, 681; 28 Lu, 
W. 342; 51 M. 866; 10 A. I. Or, R. 369. 
~ (2) 91 Ind, Oas, 529; 49 M. 888; 49 M, L. J, 356; 22 
L, W. 393; A. L R 1925 Mad. 1015; (1925) 2 M, W. N: 
143; 27 Or, L.J, r, 


—_— 


bRO oso 
‘and here ‘the complainant admits that a 
licénse lias not been taken out. I am,|therefore, 


of`opinión ‘that ‘the complaints were not. 
therefore, 


“maintainable as they stand and I, 
dismiss these revision cages. : 
WN Revision dismissed. 





'. ALLAHABAD HIGH COURT. ` 
© -Qgiminat Raviston No. 599 or 1928. . 
Mid August 30, 1928. |, . 
`- + «. Present :—Mr.. Justice Dalal. =, 
` GAYA, PRASAD —Acousgp—APPLIOANT - 
x - - . Verses. eee 4 
-- :- EMPEROR—Opposirs Party, , 
Penal Gode (Act XLV of 1860), ss. 158, 836—Accused 
deliberately, throwing stones at temple to cause enmity 
between Hindus and Mussalmans—Offence—Rash act 
and deliberate act; difference between—‘Illegal’, mean- 
ang of. ~ tts oe ee NS ae 
The pujari of a temple left the temple at night in 
charge ofa third person and while away from the 
temple deliberately “threw bricks at‘ the temple 
hoping that the Hindus would-believe that the-bricks 
‘canis fromthe Mussalmans and that thereby the Hindus 
would be.enraged against the Mussalmans and there 
would beariot amongst them. He was convicted of 


an offence under’s. 336, Penal Code: < 
Held, (LY that the accused-could not be convicted 
of an offence under s. 336 Penal -Code, inasmuch as 
-his-act was neither rash nor.negligent buta delibe- 
Tate one; : sara 
” (2) that the accused's act did not fall under 6. 153 of 
the Penal Code, inasrhuch’es it was not an ‘illegal’ act 
‘ -within the meaning of -the - said section... . 
- Arash act is primarily. hasty act and isopposed 
40 adeliberate act and even if it is partly, deliberate, 
it is done without due thought and caution. ae fe 
Oriminal ` -révision from ‘an ‘order of 
‘the Additional Sessions Judge; Pilibhit; 
- “dated the Sth of April, 1928. - ae 
Mr. H. C.. Desanges, for the Applicant. 
Dr. M. Waliullah, ‘Assistant Gov- 
“ernment Advocate, for the’ Crown, = 
JUDGMENT.—It is difficult to under- 
stand the arguments of ‘the two Subordi- 
“nate Courts.’ The applicant has: been con- 
victed of an offence: under s. 336 -of the 
Indian “Penel Code. ‘The seetion runs as 
“follows:— ~"° 2 07 : i 
“Whoever does’ any act so `rashly or 
‘négligently as fo endanger human life or 
the’ pérsonal safety of others, shall -be 
‘punished with imprisonment.” >- <- ~> 
— What was” alleged and found by the two 
‘Subordinate Oourts agaist the applicant 


“was this. He was a pujart of a temple | 


and, left. the. temple at. night iù charge 
of a third person.. While away from the 
‘temple -he deliberately threw -bricka | at 
‘the temple hoping that’ the’ Hindus would 
petieye that the bricks came. fram ‘the 
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Muhammadan quarter and that thereby the 
Hindus would -be enraged against the. 
Muhammadans and there would be a riot 
between the Hindus and Muhammadans. 
The applicant is- held to have -done that 
deliberately‘and not-rashly or negligently. 
A rash act is primarily an -overhasty act 
and. is opposed to a, deliberate act. Even 
‘if it is partly-deliberate, it is done with- 
out due thought and caution. Here there 
is no question. of want of thought or 
want of caution. The applicant desired 
a certain result to follow from the throw- 
ing of bricks and he (deliberately threw 
‘the bricks at the temple for that purpose. 
According to the findings of the two sub- 
<ordinate Courts, there was neither rashness 
‘nor negligence in the act. - -- E, 
> Tho learned Government Pleader was 
of opinion that the provisions of 8. .153 
would apply. “ Whoever malignently or - 
wantonly, by. doing. - anything -which is 
illegal, gives provocation to any person 
‘intending or -knowing it to be likely that 
such provocation will cause - the. offence 
of- rioting to be committed, shall be 
‘punished with imprisonment.” Here, the 
-provocation has to be caused-by the doing 
of anything which is illegal. The -word 
“illegal” has” been defined-ins. 43 and is 
made applicable to everything which ig 
an offence or whichis prohibited by law 
or which furnishes ground- for a civil 
action, The throwing of a brick at a temple. 
-is so far not declared to be an offence, nor 
‘is it prohibited by law. It may furnish 
grounds for a. civil action -if -anybody -was 
hit, but in the present case, nobody - was 
hit. -It cannot be said that the -applicant's 
-act was illegal. ae oe A 
- -The : subordinate Courts have themselves 
been doubtful oftheir finding. So-they 
‘have taken refuge by raisinga side issue, 
‘They say that the-act of throwing a brick . 
“was rash and negligent because thereby 
“the life of Dodhe, whom the applicant him» 
self had left in -the temple, was placed in 
‘danger, - There - was no such allegation 
made by the prosecution witnesses. The 
‘applicant, whose act was deliberate must. 


. have taken good’ care to see that Dodhe . 


was not hit: by the- bricks, 


I “set aside the order under s,562 of the ` 
Indian -Penal Code, - eh 


TA < Order Set aside, - 


The. conviction cannot be maintained, - 


z {19 1 0. 1928 
LAHORE HIGH COURT. 
- Sgconn Givin APPEAL No. 2616 oF 1823, . 
May 23, 1928. E 
Present :—Mr. Justice Tek Ohand and 
Mr. Justice Johnstone. 
SOHAN SINGH AND oTaekS—PLAINTIFRS = 
APPELLANTS ` 
“versus 2 
KABULA SINGH anv CTHER8—DSrENDANTS 
i — RESPONDENTS, £ 
Hindu Law—Marriage—Marriage between male Jab 
and Mazhabi female, validity of—Inter-marriage 
rea different sub-divisions of Sudras, legality 
of. j 
Marriages between male Jats and Mazhabi females 
are valid whether performed according to the anand 
paga or the ordinary Hindu ceremonies. [p. 594, 
col. 1. : 

It may be taken as settled law, at anyrate, 80 far 
as British India is concerned, that marriages inter 
se between different sub-divisions of Sudra caste are 
valid and must be recognised as such and for the 
purposes of the aforesaid rule all Hindus other than 
those belonging tothe three re-generate classes are 
Sudras. [p. 595, col. 1.] j 

Inderun Valungypooly Taver. v. Ramaswamy 
Pandia Talaver (8), Ramamani Ammal v. Kulanthai 
Natchear (9) and Mutkusami Mudaliar v, Nasilamani 
(18), followed. g z 

Second appeal from a. decree of the 
District Judge, Sheikhupura at Lyallpur, 
dated the 2nd August, 1923. | g 

Messrs. Mehr Chand Mahajan and Anant 

- Ram, for the Appellants. 
Messrs. Mukand Lal Puriand Jagan Nath, 


- for the Respondents. 


| JUDGMENT. - 
Tek Chand, J.—The land in dispute 
was owned by one Khushal Singh, a. Sikh 
Virk Jat of Mauza Sawanke in the Khankah 
Dogran Tahail of the Sheikhupura District, 
Khushal Singh died in 1918 and on his 
. death mutation was effected in the names 
-of defendants Nos. land 2, Kabula Singh 
_ and Tilok Singh minors,’ who described as 
his sons, under the guardianship of their 
mother Musammat Isher Kaur... : 
Three years later Khushal Singh's col- 
‘laterals ‘sued for a declaration that they 
were the owners in possession of the land 
left by him and that defendants Nos, 1 and 
2" had nothing todo with it.” It was al- 
leged that Musammat Isher Kaur, the 
mother of defendants Nos, 1 and 2, belong: 
ed to the Mazhabi caste and was not in fact, 
nor could she be in law, married to Khushal 
Singh ard -that defendants Nos. 1 and 2 
being his illegitimate children were not 
entitled to succeed to his property, ` 
The defendants admitted that Musammat 
Isher Kaur was of the Mazhabi caste but 
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` pleaded that she was the lawfully. wedded 


wife of Khushal Singh, that they were his 
legitimate sons and that Khushal Singh and 
the brotherhood had throughout recognised 


-them as such. 


Both the Courts below have concurrently 
found that Khushal Singh was married to 
Musammat Isher Kaur .in the anand form 
and this finding has not been challenged 
before us. Asto the validity of the marriage 
the Subordinate Judge held on the evidence 


that marriages between Jats. and Mazhabi 


women were valid according to the custom 
prevailing in the locality, and further, that 
they were not prohibited by Hindu Law, to 
which resort must be had, if no well estab- 
lished custom he held to have been estab- 
lished. On appeal the learned District 
Judge, Sardar Sewa Ram Singh. did not 


. chooses to rest his decision on aztual proofof 


custom, but, following Dalip Kaur v. Fatti 
(9), held the marriage to be legal uaderthe 
* Sikh Law of marriage as well as under 
Hindu Law,’ according to which intermar- 
riages between Jats and Mazhabis are law- 
ful, both being sub-division of the Sudra 
caste, On these findinga the suit has been 
dismissed and the pleiatifis have preferred 
asecond appeal to this Court. 


The only. question which has been, agitat- 
‘ad before us relates to the validily of the 
marriage of Khushal Singh with Musammat 
Isher Kaur. As stated above the marriage 
was performed according to the anan 
ceremony, . which is now one ‘of the 
recognised forms of marriage among 
the Sikhs. According to the. Sikh tradi- 
tion anand’ marriage was first. intros 
duced by the third Guru, aud his immediata 
guecessor Guru Ram Das composed the four 
lawans given in the suhi rag of the Granth 
Sahib, which are recited at the ceremony, 
and which will ba found translated in 
Macauliffe’s Sikh Religion, Vol. LI, pages 334-5 
and Hari Kishen Kaul's, Census Report 
(Panjab) 1911, part I, page 277. Atone time 
doubts were entertained about the legality 
of marriages performedia this form, but the 
matter was set at rest by the enactment of 
the Anand Marriage Act VI. of 1909, s, 2 
of which provides that “ ali marriages which 
may be or may have been duly solemnized 
according to the Sikh marriage ceremony 
called anand shalibe, and-shall be deemed to 
have been with effect from the-date of the 


(1) 18 Ind. Cas, 930; 09 P, R, 1918; 100 P, In R, 1913 
41 P, W, R. 4913, l . 


“sdlemnization ‘of each respectively, good 
‘and valid inlaw.” : : 
: ‘The learned Counsel for the appellants, 
‘however, contends that thé Anand Marriage 
Act isa permissive legisiation, which mere- 
“ly-authorises a change in the ritual observ- 
‘ed at the marriage ceremony, -and does not 
“deal with the qualifications of the spouses, 
‘which continue to be regulated by the per- 
“sonal law of the partiesor the rules of cus- 
‘tom (ifany) prevailing among them. His 
‘argument is that all that the Act did was to 
‘dispense with the necessity of performing 
‘the ceremonies pieccribed in the Shastras 
‘like circumambulations round the sacred 
‘fire and the chantingof Sanskrit texts and 
‘to substitute therefor the prakriman round 


‘the Granth Sahib and recitation of verses, ` 


from it, and that the Act being silent about 
‘marriages. between persons of different 
‘castes cannot: be said to have legalised inter 
caste marriages, even though performed 
‘according to the anand ritual. As at pre- 
sent advised, Iam not prepared to accept 
‘this argument as sound, but Ido not wish 
‘to-express a definite opinion, so far as inter 
matriages between persons belonging to 
fhe higher castes are concerned. At the 
trial the enquiry was not directed towards 
‘that-aspect of the matter nor is it necessary 
for the purposes of this case to give a deci- 
sion on-if. ‘The parties to the marriage, the 
legality of which -is under consideration 
were a Jat male anda Mazhabi -female and 
Thave no doubt that marriages between 
them are valid, whether-performed accord- 
ing tothe.anand or the ordinary Hindu 
‘ceremonies. eo 

«> Itis well known that Jats, especially Sikh 
wats, hold very liberal views on questions 
relatidg to marriage and even at the height 
ofthe Brahmanical supremacy they did not 
show much inclination to be bound by the 
caste iron rules laid down in the later 
Hindu Simitis interdicting marriage out- 
side the caste, and prescribing elaborate 
ritual for the performance of the marriage 
ceremony. “Among them re-marriage . of 
widows bas allalong existed commonly, and 
éhadar andazi in which the ceremonial has 
been reduced to the very minimum, is one 
of the recognised forms of marriage, In 
deed the Riwaj-i ams ofthe Districts [e. g., 
Ludhiana (1884-5) page 46 and Kaithal page 
4).ind the records of cases decided judicial- 
ly are full of instances in which mere 
cohabitation as man and wife for a long 
period without any strict matrimonial Ceres 
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mony, “has been considered: sufficient to 
validate the marriage. It will perhaps be 
no exaggeration to say that nowhere has 
the doctrine of facium valet- been more 
liberally applied to marriage than in the 
Punjab, and here, in no tribe so freely 
as among the Jats. In this. connec- 
tion reference may inter alia be made to 
‘the following decisions: in which marriagé 
between Jats and femalés of other castes 
have been held to be valid :—Chanda Singh 
`y, Mela (2), Jat witha Jhiwar, Nai or 
Kalal woman ; Sahib Ditta v. Bela (3), Jat 
with a Brahman woman, Ranjit. Singh v. 
Isa (4), Khatri Kuka Sikh -with a 
‘Jat woman; Askaur v. Sawan Singh (5), 
Jat. with a woman. ofthe Koli (Chamar) 
caste and Dalip Kaur v. Fatti (1), Jat Sikh 
with an Orain woman converted to 
Sikhism. 

.. Incidentally it may be mentioned that 
the last two rulings are of particular.im- 
portance as affordinga complete answer 
to the argument of the appellants’ Counsel, 
that howscever lax Jats might be in their 
notions of marriage, a union of a Sikh 
Jat with a woman of one of the so-called 
"impure" castes, even if performed in.the 
anand form, will not be valid. In the 
first of these cases the woman belonged 
to one of the Chamar tribes, and in the 
latter she was a born Muhammadan, who 
had been converted to Sikhism. Other 
cases bearing on the point are Sodhi 
Kartar Singh v. Sher Singh (6) and Lackh- 
man Singh v. Partap Singh (7). It should 
also be noted that- such marriages are not- 
mere recent innovations, but seem to have 
been recognised as valid long before the 
British occupation. See for example, 
Macauliffe’s ikh -Religion, Vol. V, page 
249, where an account is given of a number 
of Muhammadan women having been.con- 
verted to Sikhism by Banda Sahib and 
married to Sikh soldiers (mostly Jats) by 
the ceremony of anand, < rae 


I am also incomplete agreement with 
the learned District Judge, that the marri- 
age in question would be valid -under 
Hindu Law, as administered by the Britich 
Indian Courts. As pointed out by Mayné 


- (2) 73 Þ, R, 1897, 

(3) 50 P. R. 1900; P: L. R, 1900, p. 155, ; 
_ (4) 15P. L. R. 1907, | 

5) 7 Ind. Cas, 1009; 79 P.R. 1910; 97 P, L. R. 1910: 
115 P. W. R. 1910, . k 
- (6) 50 P. R, 1895, ~- 

(7) 67 Ind, Oas, $37; 3 Lah, L, J, 366, 
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id his - Trentisé “on Hindu Law (ninth 
Edition, page 106) the prohibition against 
marriages between persons of. different 
castes is of comparatively modern origin. 
It was not in force in ancient times, as 
then caste was not regulated by birth, 
bnt-according to some Orientalists, was 
determined by the personal qualities of 
each individual, and according to others 
it was an “ethnological distinction.” 
Bannerji’s Hindu Law of Marriage and 
Stridhana (Second Edition, page’71). Gra- 
dually.the~ caste system in its 
form grew up but for centuries inter- 
casto marriages were allowed.. Among the 
earlier Sudra writera the validity of such 
marriages was undisputed (Mayne, page 
107) and later on the marriage ofa .male 
of a higher caste with a woman of a lower 
caste (anuloma) but not the reverse (prait- 
loma) was recognised (see Ganpathi Lyer’s 


Hindu Law, Vol, I, page 454, and .Golap. 


Ohandra Sarkar’s Hindu Law, 6th Edition, 
page 146, where numerous quotations are 
given from law-givers like Yajnawalkya, 
Manu, Baudhayana, Gautama, Vasishia, 
Narada, Brihaspati and the Mitakshara 
permitting such marriage). It was only in 
the time of Apastamba that the rule was 
made more rigid and marrieges outside 
the caste were prohibited. But even then 
the prohibition was applicableto the three 
regenerate or the Dwija castes and did net 
apply to the Sudras (Ganpathi Iyer's Hindu 
Law, page 458, 8,632; Gour’s Hindu Code, 
Secend Edition, page 271, s3, 483, 486; and 
Mulla's Hindu Law, 4th Edition, page 421, s. 
531). 
: Bat whatever conflict might have existed 
among the medieval Sanskrit- writers on 
the subject, it may be taken as settled law 
at any rate so far as British India is 
concerned, that marriages inter 8e between 
different sub-divisionsof Sudra caste are 
valid and must be recognised as such, 
The matterhas been pit beyond all con- 
troversy by the decisions of their Lordships 
of the Privy Council in two cases from 
Madras reported as [nderun Valungypooly 
Taver. v. Ramaswamy Pandia Talaver (3) 
and Ramamani Ammal `v. ` Kulanthat 
Natchear (9), The rule laid down in these 
rulings has since been applied to sudras in 
other proviaces 38 well: Sea Upoma Kuchain 
(8) 13 M. T, A, 141; 3 B. L. R. P, O. 1; 12 W. R. P. O. 
41; 2 Suth, P. C, J. 267; 2 Sar, .P, O. J. 498; 20 E 


R. 504, 
9) 14M I. A. 346; 17 W, R.1; 2 Buth, P, 0, J, 493; 
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v. Bholaram Dhubi “ (10), Girish “Chandra 
Roy v. Mahomed Shajed (11), Biswanath 
Das Ghose v. Shorashibala Dasi (19); Fakir- 
gauda v. Gangi (13), Mahantava Irappa v: 
Gangara Mallappa (14) Har Prasad v. Kewal 
(15), Dalip Kaur v, Fatti (1), cf. Hariv. 
Kanhya (16) and Rajani Nath Das v, Nitai 
Chandra De (17). 

. The learned Counsel- for the appellante, 
while conceding that the statement of the 
law, enunciated above could not be chal- 
lenged, contended as a last resort that 
the rule could not be extended to inter- 
‘marriages of males of the ‘pure’: Sudra 
casté like the Jat with woman ofthe “un- 
clean” classes, “touch with whom was 
pollution”.. He has, however, beén unable 
to cite any authority in support of his 
contention, : In- Gour’s Hindu QOode at page 


- 149, s. 294 (4) the ‘untouchable’ classes 


including Chamars; Pariahs and Mehtars 
are described ab  sudras and in the leading 
case of Muthusami Mudaliar v, Masilamani 
(18) it was held by Sankaran Nair, J. 
(Abdur Rahim, d., concurring) that for 
the purposes of the rule aforesaid all, 
Hindus other than those belonging to the 
three _re-generate classes were to be treated 
as Sudras, marriages between different 
sub-sections of whom were valid. - In thas 


< particular case one of the parties was a 


“Ohbristian who. bad before marriage been 
converted to Hinduism. She waa: classed 
asa Sudra and her marriage with a male. 
ef the Kaikolar caste was held to be legal. 
under Hindu Law. As regards the Mazhabis: 
it ‘is interesting to note that “many of them. 
havethe same gots as those -of the Jats and in 
their customs,too, at wedding, ete,, they con- 
form to a great -extentto those prevalent 
among the Jats,” (Rose's Glessary. of Tribes 
and Oastes in the Punjab, Vol. IL, page 76), 

Iam of opinion, that the marriage bete 
ween Khushal Singh and Musammat Iaher 
Kaur was valid and the defendants Nos. 1 


(10) 15 0. 708; 13 Ind. Jur. 108; 
-1055 


(11) 25 ©. W. N. 634. - 
-(12) 66 Ind. Oas. 590; 48 C. 926; 250. W, N.639,° 
(13) 22 B. 277; 11 Ind. Dec. (N. 8.) 767,- > 
(14) 3Ind. Oas. 962; 11 Bom... R. 822; 33 B. 693, 
~- (15) 83 Ind, Cas. 163; 47 A. 1695. 22.A. L. J. 1009; A. 
I R. 1925 AlL 26; L; R.6 A.T Qiy t © | 


G | wi 
AP) 72 P. R. 1808; 617. L R. 1908; 47 P, W.R, 
_ (47). 63 Ind, Cag, 50;-48 


C. 643 abp. 714; 32 CL, J. 

333; 25 O. W, N. 433 (F. B). Wi wa 
(18) 5 Ind, Oas, 42; 33 M, 342; TM, LP, 17; 20 M 
L, dy 449, a 4 ZA AS Sa 
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..and 2 being his legitimate sons have 
|. awfully succeeded to his property. 

. -The appeal ‘fails and is dismissed with 
costs. eo , ih, 
- _ Johnstone, J.—I concur. 

A Appeal dismissed. 
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.OUDH CHIEF COURT. 
. First Orvin Aperan No. 133 oF 1927. 
April 2, 1928. 
.. Present :—Sir Louis Stuart, KT., Ohief 
Judge, and Mr. Justice Hasan. 
‘' ABDUL HALIM KHAN—Fuaintirr— 


APPELLANT 
Zoo 6 versus Tor hel 
Raja SAADAT ALI KHAN 
AND oTSERS—DeFENDANTS—RasPoNDENTS, 
Will—Authority to adopt—Condition for forfeiture 
of rights under Will, on re-marriage—Adoption after 
-re-marriage, validity of—Evidence—Appreciation of 
evidence—Conflicting evidence—Weight of probabili- 
: ties—Husband and wife—Presumption of marriage 
and legitimacy—Practice—Party not giving evidence on 
facts known to him—Presumption. 
‘ Where the evidence is equally balanced, the scale 
must turn in favour of one party or the other by 
the weight of probabilities and circumstances arising . 
out of admitted facts established beyond doubt, [p. 
_ 699, col, 2.] i 
- Where a woman lives with another and begets 
children by him, thefe isa presumption that their 
connection was lawful and that the children are 
legitimate. [p. 599, col. 2; p. 600, col. 1.] 
Sadik Husain Khan v. Hashim Ali Khan (1), re- 
‘ferred to. ` 
Where a party whose evidence is material does 
not go into the witness-box and give evidence, the 
presumption is that’ he has abstained from giving 
„evidence by reason ofthe fact that the truth is on 
_` the opposite side. [p. 601; col. 1,] ; 
Where a taluqdar by his Will gave authority to his 
wives to adopt but made a provision that if any 
.of his wives contracted a second. marriage she shall 
not be entitled to avail herself of any of the pro- 
visions of the Will, and one of his widows made an 
adoption after marrying another person : 
Held, that under the terms of the Willthe widow 
had forfeited on re-marriage her right to adopt and 
consequently the adoption was invalid. [p. 601, col.” 


l. - 
< ‘paul Halim Khan v. Saadat Ali Khan, 108 Ind, 
Cas, 817, affirmed. 


_Appealagainsta decree of Mr. Justice Misra, 
Judge of the Oudh Chief Court, dated the 
16th September, 1927, and reported as 108 
Tad. Cas, 817. - | 
. Messrs. John Jackson, Waheed-ud-din 


` Haider, Azizuddin Haider and Ali Raza,- - 


` for the Appellant, 
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Messrs. M. A. Jinnah, M. Wasim, K.P. - 
Misra, C. S. Zuraan, Zafarul Hasan, Rauf 
Ahmad, Mahabir Prasad Srivastava and 
Abul Hasan, for the Respondents. : 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of Mr. Justice 
Gokaran Nath Misra, dated the 16th of 
September, 1927.* ne 

In the suit out of which this appeal has 
arisen the plaintif claims title. to ‘the 
estate of Nanpara situate mainly within- 
the District of Bahraich of the Province 


-of Oudh. The estate of Nanpara is a 


large estate comprising over 350 villages, 
At the annexation of the Provinces of, 
Oudh- in February 1856 by the - British, 
the Taluqa of Nanpara was owned and 


_ possessed by one Raja Jang Bahadur 


Khan. Together with a large number 
of other Taluqas situate in the Province 
of Oudh, the Taluqaof Nanpara was also 
confiscated by the British Government 
under Lord Canning’s Proclamation of 
March 1858. It was subsequently restored 
to the same gentleman, and when lists of 
Taluqdars came to be prepared in accord- 
ance with the provisions of s. 8 of tho 
Oudh Estates Act, 1869, Raja Jang Baha- 
dur Khan’s name was entered both in 
the first and second of those lists: Thus 
Raja Jang Bahadur Khan was a ‘Taluqdar' 
and the Taluqa of Nanpara is. an ‘estate’ 
within the meaning of the same Act. 
Raja Jang Bahadur Khan died on the 
lst of May, 1902, and was succeeded on 
intestacy by his only son Raja Muhammad 
Siddiq Khan under the first clause of 
s. 22 of the Act of 1869. . ` 
In February 1905 the estate of Nan- 
para was placed under the management 
of tho Court of Wards at the desire 
of Raja Muhammad Siddiq Khan himself, 
Soon afterwards Raja Muhammad Siddiq 
Khan left Nanpara on a pilgrimage to . 
Mecca and while on his way at Bombay 
he executed on the 8th of January, 1906, 
his last Will and testament in accordance 
with the provisions of which the devolu- 
tion of the estate of Nanpara was to 
take place after the death of Raja Muham- 
mad Siddiq Khan, which happened at 
Mecca on the 80th of December, 1607, 
Raja Muhammad Siddiq Khan had no 
issue male or female. tng 
According to the recitals of the Will, 
Raja Muhammad Siddiq Khan ‘ married 
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- fve times—the first time to one Qamar 
Zamani Begam alias’ Dulhan Sahiba : the 
next to Saltanat Begam; then to Dilafza 
and for the fourth time to Champa. He 
then divorced Qamar Zamani Begam and 
married one Nasim Sahri. It will thus 
appear that at his death he left surviv- 
ing him his four widows—Saltanat, Dilafza, 
Ohampaand Nasim Sahri. He also left surviv- 
ing him histwo sisters Rani Kaniz Begam, 
since. deceased, wife of the Raja of Ut- 
raula; and Rani Sarfaraz Begam, since 
deceased of Mohamdi, The chief defend- 
ant to this suit is Raja Saadat Ali Khan 
‘now in possession of the estate of Nan- 
para. -He is the son. of Rani Sarfaraz 
Begam. He will hereafter be referred to 
in this judgment as the defendant. 

Saltanat Begam, Dilafza, Ohampa and 
Nasim Sahri had accompanied Raja Mu- 
hammad. Siddiq Khan to Mecca and after 
his death at that place they returned to 
Nanpara sometime in March, 1908. Oon- 
troversy having arisen as to the title to 
the estate of Nanpara, on the Y8th of 
April, 1308, the Court of . Wards insti- 
tuted a suit described as an inter-pleader 
suit: They claimed to hold the estate 
in the character of a pure stake-holder 
and prayed for an adjudication of title 
as- to the succession to the estate of 
Nanpara. The four widows mentioned 
above, the two sisters and also Qamar 
Zamani Begam who had -been previously 
divorced besides some other persons, were 
impleaded as the defendants to that suit. 

According to the devise contained in 
the Will of Raja Muhammad Siddiq Khan, 
Nasim Sahri-acquired the first estate for 
her life in the Taluga of Nanpara. In 
the inter-pleader suit, however, she’ laid 
no claim to that estate and stated that 
her disclaimer was founded on the fact 
that she had married one Muhammad 
Sultan Khan on the 9th of May, 1908, 
which fact under the provisions of the 
Will had the effect of divesting her of 
her title to the state, 3 

The Will of Raja Muhammad Siddiq 
Khan confers power of adoption on Nasim 
. Babri, Saltanat Begam, Dilafza and Champa 
successively, and imposes conditions both 
as to time when and qualifications of the 
person to be.adopted. Admittedly in the 
exercise of the authority thus ‘conferred 
Saltanat Begam adopted the defendant on 
the 9th.of March, 1909 ~The defendant 


was accordingly impleaded in the. inter-. 
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pleader suit and he claimed title. to thé 
estate of Nanpara by virtue of “his - 
adoption in supersession of every:other title, 
Champa made no defence to the defend. - 
ant’s claim of title based on the adoption, `. 
and against the other widows :-decision.~": 
was given in favour ofthe -defendant on 


merits. The-two sisters of Raja Muhammad <- 


Siddiq Khan and Qamar Zamini: Begam ` 
accepted the defendant's title-in terms of 
a compromise dated the 7th of. Sep:. 
tember, 1910. Accordingly onthe. 4th of 
November, 1911, a decree granting a de- - 
claration of title to the estate of.-Nanpara : 
in favour of the defendant was made by’ 
the Court of first instance. From the 
decree of the Oourt of first instance 
several appeals were preferred including. 
appeals by Saltanat, Dilafza, Nasim Sahri 
and Champa. The appeals of the first 
three mentioned persons were settled by 
a compromise dated the 22nd of August, 
1912, and Ohampa’s appeal was dismissed 
on merits by the late Oourt of the Judi- 
cial Commissioner of Oudh under its 
judgment dated the 28th of May, 1914. 

After the title to the estate of Nanpara 
having been thus set‘at rest as it would 
seem from what has been stated above, 
the plaintiff Abdul Halim Khan swas 
adopted by Ohampa on` the 25th of 
July, 1914, avowedly in the exercise of the 
authority contained in the Will of Raja 


- Muhammad Siddiq Khan. The plaintiff's 


claim is exclusively founded on this ad~ 
option. i ' 

The primary and foremost question for 
decision is as to the validity of the adoption 
on which the plaintiff's title rests. 1f this 
question is decided in favour of the plaintiff 
then his title comes into conflict with the 
defendant's title, founded on the adoption 
which was made by Saltanat Begam on the 
9th of May,1908. Accordingly the plaintiff 
attached the validity of the defendant's 
adoption on several grounds, f } 

The defences in the plaintiff's claim 
are :— 4 

(1) that it is barred by limitation ; 

(2) thatitis barred by res judicata by 
reason of the decision of the Oourt of the 
Judicial Commissioner of Oudh dated the 
28th of May, 1914, passed against Champa ; 

(3) that the plaintiff's adoption was based 
on corrupt intentions; and Z 

(4) that Ohampa having re-married some- 
time previous to the 25th of July, 1914, 
had forfeited the authority to adopt 


gi 


ander the. provisions of. the. Will of Raja 
Muhammad Siddiq. Khan. 

All these grounds. of defence except the 
' first, have prevailed in the trial Court, We 


= propose to consider and decide the, last 


i, ground of defence firet, . 
It- was agreed before ns that there is 
no documentary evidence. in direct proof 
of.the alleged. marriage of Champa andit 
was also agreed that there is no such 
documentary evidence in disproof of the 
game.. The case for both sides mainly 
rests on the evidence of witnesses produc- 
. ed and examined by the” parties respect- 
ively, and of the witnesses whom the 


Jearned J ‘udge i in the trial Court has chosen: 


to, call as Court witnesses. The whole. of 
this evidence was read to us af the hear- 
ing -of the appeal and-criticisms and com» 
menig weremade in respect thereof, ` 


“The stakes are very large indeed. The 
‘property in suit is worth about six crores 
of rupees. “The defendant is in possession 
of this. property. The plaintiff is the son 
‘of one Nawab Abdul Karim Khan a-Taluq- 
dar in the District of Hardoi. This gentle- 


man entered the arena of controversy’ as, 


to the’ title to the Nanpara estate while it 
was being litigated in the inter-pleader 
“‘guit.to-which reference had already been 
made, In the array of the defendants of 
_ that suit was one Abdul Hamid Khan 
_ ‘who claimed to be the legitimate gon of 
Raja Jang Bahadur Khan and thus to. be 
a brother of the last ‘holder of -the estate, 
Raja Muhammad Siddig Khan. ‘Abdul 
Hamid Khan denied the validity of Mu: 
hammad Siddiq Khan's Will and asserted 
title to the estate of Nanpara on intestacy 


‘under cl. (6) of s; 220f the Oudh Estates - - 


‘Act, 1869. His claim finally failed’ under 
- the judgment of the late Oourt of the 
‘Judicial Commissioner of Oudh; dated-the 
_ 28th of May, 1914, After Abdul Hamid 
‘Khaii’s êlaim waa thus negatived; on the 
25th, of July, 1914, i e,; within two months 
oF ‘the judgment of the” Judicial Commis- 
“ gioner’s Court, the five years. old son (thè 
plaintiff) of Nawab Abdul Karim {Khan 
was -adopted by. Champa-under a deed of 
that date, and on. that fact. rests: the title 
“af the plaintiff. tö the ` 'eblate. ‘of aoe 
in, the present sub. See 

Nawab ‘Abdul. anne Khan” was the 
financier’: of - Abdul ‘Hamid Khan in the 
jniter-pleader suif: -Oce .of the principal 
Syitbesees, 10,bhe “present ‘suit . examined ag 
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a Court witness is Sher Muhammad- Khan 
and- according to the- defence, as already 
atated, he married Champa sometime pre- : 
vious tothe plaintifi's adoption.- Sher Mu- 
hammad Khan's: statement as to how. 


- Nawab Abdul Karim Khan came on the 


scene, and.as to the circumstances in which 
the plaintiff's adoption was. made, was ace 
cepted as true on both: sides, As to the 
former matter he-said that he came to 
know Nawab Abdul Karim Khan in the 
inter-pleader suit because the Nawab wag 
financing Abdul Hamid Khan; that the 
Nawab might have spent a lakh or.a lakh 
and a half as the financier in that case; 
‘and that he also knew that: the Nawab 
‘wanted io purchase another litigation in - 
order to recoup himself for this loss, He 
further said that Nawab Abdul Karim 


“Khan was approached because they all 


considered him to be one who generally ` 
financed such litigation. As tothe latter 
Sher Muhammad Khan was asked the fol- 
lowing question :— 

- "Ie it or isit not so that the only ex- 
-planation of your having advised Rani 
Champa to exercise her power of adoption 
and to ‘adopt.the second boy was that you 
wanted ‘to exercise. . pressure upon the 
Court of Wardsin the matter of settle- 
ment of her claim as to maintenance and 
jewellery and that you wanted also to put 
Nawab Abdul Karim Khan in a position 
where he could throw. pressure on. the 
Court of Wards to settle the claim of 
Rani Champa i in regard to her maintenance 
and jewellery." 


The- witness gave the following answer 
to this question :— . 
“Yes, this is so. The rèal object of ek 
genting the deed of adoption was to ex- 
ercise pressure on the Court of Wards; in - 
settling the claim as to maintenance and 
jewellery which formed the subject-matter 
‘of the sale-deed,” 


- On the 19th ‘of Saiman. 1914, Nawab 
Abdul Katim Khan purchased three fourths 
of Champa's claim to . the arrears. of , 
‘maintenance due to. her till then, for the 
ostensible consideration of Rs. 20, C00. The 
vendor... acknowledges -the receipt -of 
Rs. -1,000 previous to the.execution of the 
deed: of sale and leaves. Rs. 19,000 with 
‘the vendee for the. expenses of a contem- ` 
plated suit. Again on, the. 22nd of -July, 
1yt5,- he, purchased a. similar. share:. of . 
Champa’s arcears:of maintenance --which - 
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had become due to her in the interval 
between the two purchases. The con~ 


sideration for tha second purchase was. 


stated to be thesum of Rs. 2,000 and the 
vendor Champa acknowledges receipt of 
Rs. 100 in cash. The balance of Rs. 1,900 
was left with the purchaser for the ex- 
penses of a suit. No suit was, however, 
brought. Negotiations were carried on for 
an amicable settlement with the result that 
on the 16th of March, 1918, the Court of 


Wards of the United Provinces of Agra and” 


Oudh who then held the estate of Nan- 
para on behalf of the defendant, entered 
into acompromise with Ohampe and Nawab 
Abdul Karim Khan. By virtue of this 
compromise Nawab Abdul Karim Khan 
receiveda sum of Rs. 1,87,500 from the 
Court of Wards and in consideration there- 
of relinquished all rights and claims 
which he had purchased from Rani Ohampa 
under the deeds of the 19th of September, 
1914, and the 22nd of July, 1915. The 
Oourt of Wards further. paid «a sum of 
Rs. 62;500 to Champa. As to her future 
maintenance the Oourt of Wards agreed 
to accept liability at the rate of Rs. 1,000 
instead of Rs. 4,000 per month as was 
provided in the Will of Raja Muiammad 
Siddiq Khan. This settlement was ac- 
companied with the act of handing over 
the original deed of adoption of the plaint- 
iff by Nawab Abdul Karim Khan to the 
Court of Wards. The deed has now come 
on the record of this case from the defend- 
ant's possession. 


After a lull of over eleven years from 
the date of adoption and over seven years 
from the date of the afore-mentioned com- 
promise, the present suit was instituted by 
Nawab Abdul Karim Khan as the next 
friend of her minor son the plaintiff. It 
will- appear from the narrative of events 
just now concluded that there is power 
and influence in the armoury of both sides 
and spirit of speculation and adventure on 
the side ofthe plaintiff. We are, therefore, 
not disposed to accept the oral evidence 
on either side as reliable without the 
utmost caution and the strictest scrutiny. 


This is rendered all the more necessary . 


‘by the fact that not one- single witness 
stands out per se as an-impartial, inde- 
pondent and respectable individual. 

“The array of witnesses on each side 
reveals the fact that the evidence is nearly 
-equally balanced. This makes 4 contri- 
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butory difficulty in our way of accepting 
the testimony of witnesses on one side and: 
rejecting the testimony of the witnesses 
on the other side‘as a reasonable mode of 
deciding the controversy. In this stats of 
things the scale must.obviously turn in 
favour of one party or the other by the 
weight of probabilities and circumstances: 
arising out of admitted facts and facts’ 
established beyond any doubt. ak 


(Their Lordships discussed the evidence 
and probabilities and proceeded—:] t 


The evidence on the whole leads us -ta 
the conclusion that Ohampa's marriage 
with Sher Muhammad Khan was perform- 
ed in such circumstances as not to give 
it any publicity. Indeed Sher Muhammad 
Khan all along on formal occasions suck 
as registration of deeds and depositiond 
in Court continuously maintained the false 
pose of being the husband of Ketki. The 
Court of Wards, the defendant and the 
defendant's friends either remained in 
continuous ignorance of Champa's marriage 
or even if they-came to-.know of ‘it they 
regarded itas of no consequence to thent 
after the compromise with Ohampa and 
Nawab Abdul Karim Khan on the 16th 
of March, 1918, and the surrender of thg 
deed of adoption by the latter. 

As already indicated, the case of both 
sides covers & well-defined common ground, 
This ground is that Sher Muhammad Khan 
wes married to one of the two sisters only, 
Champa or Ketki, Weare of opinion that 
when the facts now admitted are considered 
in the perspective just now mentioned, the 
only reasonable conclusion is that Ohampa 
and not Ketki was married to Sher Muham- 
med Khan. Indeed the evidential force of 
the admitted facts which we shall present- 
ly state isso great that Mr. Jackson, the 
learned Counsel for the appellant, had to 
take up the position that the children of Sher 
Muhammad Khan had the reputation of 
being and treated by all concerned as the 
children of Champa. The learned Oounsel 
suggested the theory which we regard as 
wholly untenable that these children or at 
least some of them were children born: of 
the womb of Champa through illicit inter- 
course with Sher Mubammad Khan, while 
Champa lived in his house together with her 
sister, Ketki, who was the lawfully wedded 
wife of Sher Muhammad Khan. This theory 
ig not only opposed to legal presumption-of 
legitimacy: and lawful connection: Sadik 

‘ ' rly Hi rot 
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Husain Khan v. Hashim Ali Khan (1), but 
js, it appears to ua, fantastic. The facts 
to which we allude are as follows :— 

(1) Ohampa has continuously lived in 
the house of Sher Muhammad Khan. Con- 
sidering her status in contrast with the 
status of her sister Ketki, it is highly im- 
probable that Champa chose for herself 
one forall the life of a parasite on Sher 
Muhammad Khan and Ketki. 

(2) The children, Ibqal Jahan Begam 
and Unis Jahan Begam daughters and 
Bagar Ali Khan son have since their res- 
pective births been treated by Champa and 
other members and friends of the family 
as the children of Champa.: Indeed to ex- 
plain this the plaintiff's evidence goes so far 
as to say that the boy Baqar Ali Khan was 
positively affiliated by Champa from the 
moment of his birth as her own son. Cham- 
pa spent between Rs, 6,000 to Rs. 7,000 on 
the marriage of Iqbal Jahan Begam and 
arranged for a dowry. of the value of 
Rs. 10,000 to Rs. 11,030. On the occasion 
of the marriage of Tahira Begam, 
Sher Muhammad Khan's daughter by 
another wife, Champa spent about 
Rs. 5,000, : 

(3) Ohampa received a large sum of 
money from the Oorrt of Wards by virtue 
of thecompromisa of the 16th of March, 
1918. Sher Muhammad Khan gives an 
- gecount of the expenditure of thissum of 
money in his evidence to be found at page 
721 of the printed record. It is as fol 
lows:—~ 

“Out of thissum Rs. 37,500 were spent 
by Rani Champa in purchasing theshare 
in village Saiyapur, District Hardoi, along 
with me; Rs. 5,500 or thereabouts were 
speat by her ia building the imambara at 
Nanpara; Rs. 20,000 or thereabouts were 
given by her to my mother Nawab Menhdi 
Begam; and Rs, 20,000 or thereabcuts were 
given by her to me for being deposited in 
‘the Bauk. This almost makes up the total 
of Rs 48,000. A portion of money, say 
about Rs. 1,00) may have been spent by her 
on various objects, but I cannot give any 
detail of the said expenditure.” This state 
ment issignificant. Champaand Sher Muham- 
mnd jointly purchased a village for a very 
large-sum of money. Obamra makes a 


(1) 86 Ind. Cas. 104; 43 I. A 212 31M. L. J. 607; 12 
4 L.J. 1218; 19 O. O 192; 18 Bom. L. R. 1937; 210. 
W. N. 130; (1910) 2M W.N. 577; 21M. L. T. 40; 38 
4.627; -1 P. L: W. 157; 4 O. L. J. 22; 25 0, L. J, 363; 
6 L. W. 378; 10 Bur. L, T. 140 (P, O.) 
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gils of Ra. 20,000 to Sher Muhammad 
Khan's mother and thea imambara in -its 
final form of construction bears the inscrip- 
tion of the names of the Champa and Sher 
Muhammad Khan both. We do not say 
that these facts are conclusive but they 
certainly tend to establish a raasonableprob- 
ability in support of the defendant's case. 

(4) Sher Muhammad Khan had an absolute 
and free powerof disposal over Champa's 
money ‘and frequently exercise] that 
power. 

(5) Ohampa purchased house property with 
her money in the nameand for the benefit 
of Bagar AliKhan, the boy, and acted as 
his guardian in that transaction. 


(6) Finally we may refer to the fact that 
the incomes of Sher Muhammad Khan and 
Champa wers jointly assessed’ with taxes 
by the Notified Aréa Committee of Nanpara 
in the year 1920-1921. In deed in the 
second column of the certified copy of 
the Assessment Register (Ex. A-&5) the 
entry as to the description of the assesses 
is as follows:— 


“Nawab Sher Muhammad Khan, son of 
Nawab Sher Jahan Khan, together with 
Ohampa Begam, wife of Sher Muham- 
mad Khan." The entry is clearly 
admissible in evidence under s. 35 of the 
Indian Evidence Act, 1872, and is according 
to our judgment of very great importance. 
It was suggested inthe trial Court as well 
as before us that the entry just now quoted 
may bea forgery. It seams to us that the 
suggestion is prompted by the fact that 
the original register has been in due 
course and according to the rules of the 
department destroyed. We are unable to 
give any weight to this suggestion. 

We have more than once referred to the 
compromise of the i6th of March, 1718, 
which was intended to settle all claims of 
Champa and of Nawab Abdul Karim Khan 
as against the estate of Nanpara, There is 
one aspect of this compromise which now 
fallsto be considered. For the mainten- 
ance of Champa in future an allowance of 
Rs. 1,000 a month was fx:d by this compro- 
mise as payable by the estate of Nanpara, 
This allowance has, of course, heen received 
by her since and admittedly uniformeliy 
through the hands of Sher Muhammad 
Khan. Now in this compromise a pro- 
visicn was entered as fo] »wa:— 

._ "The right of the scuvnd party (that is 
Champa) to get the allowance of Ra, 1,00y 
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per month, shall not ceasein case of her 
Ye-marriage,” ae : 

In agreement with the learned Judge of 
the trial Court we are, of opinion that this 
provision was made to safeguard against 
the consequences of an’already accomplished 
fact and not of a prospective re-marriage of 
Champs, It is the plaintiff's - case that 
Champa bas never re-married. 

The defendant has examined a large 
number of witnesses and the plaintiff has 
also examined a number of them, Besides 
several witnesses were examined as Court 
witnesses and yet Obhampa has not given 
evidence in the case. The presumption is 
that she has abstained from giving evidence 
by reason of the fact that truth lay on the 
side of the defendant. ie 

It follows from what has been stated 
above that the evidence recorded in the 
trial Court in proof of Champa's marriage 
with Sher Mahammad Khan must be ac- 
cepted by us on the whole as reliable being 
consistent with the probabilities and sur- 
rounding circumstances :0f the case and it 
also follows that the evidence to the 
contrary must be rejected as being incon- 
sistent with the same probabilities and 
circumstances. The net result is that on 
this question of fact our finding is in con- 
sonance with the finding of the learned 
Judge in the trial Court, 

ko o * ek 

The finding of fact recerded above 
brings us face to face with the question as 
to its effect on the plaintiff's adoption by 
reason of the following and the last provi- 
sion in the Will of Raja Muhammad Siddiq 

aDi— 

“If any of the Ranis contracted a second 
marriage after mashe shall not be entitled 
to avail herself of any of the provisions of 

- this Will." 

This is a slightly different translation 
from the translation in the printed record 
but having regard to the knowledge of the 
Urdu language possessed by one of us we 
are of opinion that the translation rendered 
by us is more accurate. According to 
our. construction of this provision of 
the Will we are of opinion that 


` Champa. on her re-marriage--with Sher. 


Muhammad Khan forfeited her power of 
` adoption and consequently the plaintiff's 
' adoption made by her on the 25th of Julr, 
1914, is invalid. The -language _of this 
provision isso clear that in our judgment 
there is-ne room . for - apy-argument, We 
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may, however, notice the argument, Jt is 
contended on the side. of the plaintiff-that 
the provision under consideration does not 
apply to the power toadopt because adop- 
tion brings no benefit to the adopter and on 
the contrary it deprives her of her right of 
possession and enjoyment of the estate till 
adoption. We think that there is no sub- 
stance in thisargument, In thefirst place 
the language employed excludes it, In the 
second place, the power is a benefit possess- 
ed by all the four widows of Raja Muham- 
mad Siddiq Khan under a gift from him. “5 

It follows from what we have found above 
that the plaintiff's title on which his claim 
to the estate of Nanpara rests fails on the 
merits and consequently the- decree under 
appeal must be affirmed. 

Owing to the conclusion at which we 
have arrived on the question of the plaint- 
if's title we do not find it necessary, in- 
deed it will not be proper, to give our 
judgment on other points affecting the 
plaintifi's and the defendant's titleraised in 
the case. So far as the defendant's title is 
concerned the case against it rests mainly 
on questions of law and the facts involved 
therein are notin controversy. As to some 
of the other defences than the defence which 
we have upheld against the plaintiff's title 
it will suffice for us to point out that all 
of them, that is bar of limitation and bar 
of res judicata, are - pure questions of law 
and the facts in relation to them are not in 
dispute and are . stated exhaustively in 
the judgment of the trial Court.. One of 
the defences raises the question as to whe- 
ther the plaintiff's adoption was made with 
sinister intentions. In our judgment the 
only reliable evidence on this part of the 
case is the evidence which has come out 
of the mouth of Sher Muhammad Khan 
and is accepted as true for the purpose of 


this part of the case by both sides, We 
are unwilling to place reliance on any. 
other evidence in this behalf. Sher 


Muhammad Khan's evidence has fully been 
noticed in the judgment of the trial 
Oourt. i 

We accordingly. dismiss this appeal - 
with separate costs tothe three respond- 
ents, 


Ae: Appeal dismissed. 


os E Present ‘Mr. Justice Zafar Ali and 
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N LAHORE HIGH COURT. a 
“Wrest Civip APPRAL No, 2376 oF 1923, 
77" *  *: March'19, 1928. - 
sinh r. Justice Jai Lal.. -> 
` Mucammat. JASWANT KUAR AND OTHERS — 
| PLAINTIFFS APPBLLANTS |... 
NTEN WGNSUS am NE 
“GAJAN SINGH AND 0TRERS— DEFENDANTS 
ME — RESPONDENTS . 


~ Civil Procedure Code (Act V of 1908), 0. XLI,r.1 


“Appeal from final decree—Copy .of order ` on prë 
` rr anga ks necessity - of—Contract Act (IX of 


18721, - 99; .16, 74-—Undue influence,.. inference -of—: 


Agreement to pay. higher rate of interest, on. default 
of payment—Penalty. 


Where the .correctnéss or otherwise of a decree ° 


appealed against does not in any way .-depend upon 


the correctness, or otherwiae of the order passed on ` 


the préliminary issues, it-is not necessary -to file a 
sopy. of: the order on the preliminary. issues along 


with the memorandum of appeal from the final decree. 


fp, 603, col. 2.] 
. Morton v. Woodfall (1), Fazl-un-nissa_v.. Didar 


._ - Hussain (2) and Nanhe_Mal-Panna Lal v: Piyare Lal- . 
. Debi Sukai (3), doubted and distinguished. . ` 


~ Undue infuence cannot be inferred from the mere 
fact that the promisor was- a simpleton -and an 
` opium eater ‘and the promisee- was the father of a 
7 ae who was ‘helping the promiscr. [p. 604, col, 


"A stipulation in a bond for payment of. interest. 
. from-the date of the bond- at a higher rate in, 
. default of. payment of the principal amount on 


the due date, is penal and-can be relieved againat. 
[p.605;col L] | 4 a 
-Firb appeal from a decree of the Senior 
‘Bub-Judge, Ludhiana, dated thè.2nd July; 
1923. 0 o i C im 

:-.Mossrs. Hargopal, M. A. Ghani, Jawahar 


Singh; Shamair Chand:-and . Qabul Chand; , 


' for the Appellants,» : . ~ ae ae 
_ . .Messre. Badri. Das, Balwant Rat. and 


Fakir Chand; for the Respondents. . . .- 
"JUDGMENT. = 


. gage deed, dated:7th June, 1888, is printed 


at-page 15 at the printed paper-book. The 


mortgaged 


in apy year, and in that case, the interest 


and. „the income of the property mortgag- 
ed were to balance each other. . In ad- 
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_. The second mortgage~ 
on. 23th April, 1893, and the principal -` 
amount mentioned thersin was Bs. 1,534-14-0; - 


i 


before us, but apparently it means profit" 
or “additional payment.” wt 
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dition to the interest the mortgagor agreed; .: 
- topay Rs. 29 a year to the- mortgagee ag 
= ] called” badhautri. What ` tbis . 
:. term actually ‘means was not. made-clear © 


deed was executed: - 


Thig included: -Rs: 317: 3-0: interest due on` 


the first mortgage, . and- the rest: was: 
money, otherwise due from or paid to the 
mortgagor, The property mortgaged . was: 


“the same-as had previously. been mort 


gaged and possession thereof was given 
to the mortgagee and: it was atipulated: 


that the income therefrom would. balance - 


the interest on Rs. -600 out of the morts 
gage amount and the rest, 4, e, Rs, 934-140 


would: carry. interest at Re..1-9-0 per cent; 
Tt was further ‘stipulated — 


per mensem. 
that the mortgage amount shall be payable 
within two. months, otherwise interest. on 
the entire amount due under the deed 


per cént. per mensem till the date of. re- 


_payment, - Under the ‘third. deed, which 


is dated 20th December, 1895, . the mort: 
gagor effected a further mortgage on_ the 
same property for Re. 982 out of which 
-Rs. 582 was interest on Rs. 934-14 0-men- 


~ tioned inthe second mortgage-deed-and. the 
re3t was paid in cash-to the mortgagor, 


-shall ba payable:at the rate of Rs. 280 . 


Interest- on this amount..was payable. at. 


the rate of Re. 1-90 per cent. per. mensèni 


every year and it was futher stipulated that _ 


in ease of non-payment ‘of the annual 
interest, compound inteérest. at the: same 


rate would be paid. 


p The plàintiffs alleged in their plaint: that : 
< the condition: relatiag to the payment of. 


badhautri in the first mortgage-deéd was 
unlawful and that “the condition as tothe 
payment. of compotind interest in. the third 
mortgage-deed was. unfair.and unlawful,” 


and they. prayed that an. account might :- 


be taken from the defendants, the, mort- 


gagees,-on the above basis and.a decree © 


for redemption be passed accordingly.. ~ 
_ The defendants in their written. state- 


some. of- the. conditions: in the. mortgage» 


deed§. were: onerous and . were,. therefore, < 


‘ment claimed that asum of Rs. 30,81l:4-6 - 
was-due, to them on the three mortgage. 
_ deeds and thus agreed to redeem the lend 
on receiving that. amount. In the. plaing. : 
jt was further alleged -that the mortgagor . 
was. blind and. simple-minded and that, 
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not binding on him. The trial Court 
construed this.as 8 plea of undue influence 
and put in issue the question, whether 
the morigage-déeds were executed under 
undue influence. Other issues which are 
relevant, so far as this appeal is con- 
cerned, were whether the condition as. to 
the payment of badhawtri was illegal and 
‘whether the condition with regard to the 
payment of compound interest in the 
third mortgage-deed was illegal and un- 
enforceable. The Oourt found’ against 
the plaintiffs on all these issues and 
granted them a decrees for redemption on 
payment. of the full amount claimed by 
the ‘defendants together with future 
‘interest and: costs of the suit. The plaint- 
-ifs appeal, ` Pe 
. A preliminary objection was taken on 
hebalf of the defendants-respondents that 
this appeal has not been properly. presented, 
jnasmuch as a copy of the order of the Court 
‘on two preliminary issues has not been filed 
with the memorandum of appeal. It appears 
that in the Court below they had pleaded 
that one of the legal representatives of 
‘the mortgagor, namely, Sher Singh, had 
‘not been. impleaded by the plaintiffs and 
“that. the. occupancy tenants of the land 
in suit had also not been impleaded. 
‘Sher Singh was examined by the trial 
Oourt and he stated that he had no interest 
‘in the mortgaged property as he had 
made a gift of whatever rights he had 
therein to his “sons who were already 
.plaintiffain the case. The Court, however, 
holding that though he was not a neces- 
sary party it was desirable to implead him, 
added him as a defendant. Sher Singh, 
‘however, died during the pendency of the 
‘suit and as his sons were his only legal 
representatives and weré already on the 
record, the suit preceeded to trial, With 
“regard to the tenants the first Court held, 
and .quilté rightly, that they were not 
necessary parties to the suit for redemp- 
tion. In the final judgment the trial Oourt 


“did not make any mention of. those’ pre~ 


liminary issues nor of its decision thereon. 
It is contended on behalf of the rë- 

‘spondents that it was necessary for the 

“appellants to file a copy of that order and 


that as they have not done éo the appeal.” 


cannot be entertained. Reliance is placed 
' in support of ‘this objection on O XLT, 
.t. 1, Oivil Procedure Qode, which provi‘les 
that, a-memorandum ‘of. appeal shall be 
_Socompanied inter alia by a copy of the 
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judgment ‘on which-the decree is founded, 
The same rule provides also that the 
Appellate. Court can dispense with such 
copy. The question -is whether it can 
be ‘successfully urged by the respondents 
that the. decree in this case is founded 
on. the order of the. trial Court 
on the two preliminary issues. In my 
opinion this contention ‘is devoid of force, 
The. correctness or otherwise of the decrees 
passed by the Subordinate Judge in this 
case does not in any way depend.upon the 
correctness or otherwise of the order passed 
.on the preliminary issues, That order 
.does not materially affect the decree which 
would have been passed even in the absence 
of Sher Singh or of his legal representa- 
tives and obviously in the absences of the 
occupancy tenants. It is not even -contend- 
ed by Oounsel for the respondents that 
they propose to support the decree -or to 
file cross-objections on any ground based 
on that order. I am, therefore, unable :to 
see thatit was necessary to file a copy of 
the order concerned. The cases cited by 
the respondents 7. e. Morton y. Woodfall (1) 
Fazl un- nissa v. Didar Hussain (2) and 
Nanhe Mal-Panna Lal v, Piyare: Lal-Debi 
Sahai (3) even if they lay down correct 
law—a matter on which, with great respect, 
J entertain some doubt—are, therefore, 
distinguishable from the present ease. 
In any case under the circumstances I 


.would be prepared, if necessary, to 
dispense with the filing of the copy 
of the (order. I- would, therefore, 


overrule the preliminary objection. = 
‘With regard to the merits, there- is 
absolutely no evidence on the record in 
support of the plea of undue influence. 
“In fact there was no such plea definitely 
raised by the defendants, and consequently 
there are no details-given by them of facts 
on which such a plea can be founded. 
Some -witnesses were produced by the 
plaintiffs, i.e, Jagat. Singh (P. W. No. 2) 
Surjan Singh(P. W. No 3) Wadhawa Singh 
(P. W. No. 4) and Mit Singh (P. W. No. 5), 
Nore of these support the case of the 
~ plaintiffs on this point. Ido. not think it 
hecessary to discuss. the testimony of these 
. Witnesses in detail. Allthat they say is 
that the -mortgagee’s son Sardar. Gajan 


ly 

PER 15; A-I,-R. 1927 Lah. 103. 
4 D 19 k R Ge ave R. 1927. Lah.-454, -75e 
wa (3; 16% Ind, Cas, 399; “AyT, R.1928 Lah. 46: 9 Lal 
aw ee a 


99 Ind. Cas, 770; 8 Lali. 2579 Lah. Li, J. 95: 28 


dh I a wen ng a 
A ahi 


604 


. Bingh was a Pleader who practised in 
Ludhiana and that the plaintiffs’ predeces- 
sor-in-interest, who used to eat opium and 
was a. simpleton, mortgaged the land in 


suit tothe Pleader’s father, as the former | 


was helping him and would be of service 
to him on some future occasion. This 
_ evidence is entirely insufficient to establish 

the plea of undue influence. In ləəd. the 
Jearned Counsel did not seriously attempt 
‘to press this evidence to ‘our attention. 
His case, however, was that the conditions 
in the second and the third mortgage- 
deeds were onerous and,- therefore, un- 
conscionable and as -the mortgagee by 
virtue of the first mortgage wasin a position 


to -dominate the will of-the mortgagor, . 


therefore, 8 presumption of undue influence 
should be raised in this case and he relied 
upons.16, Contract Act, in support of this 
‘ contention. Lam, unable, hov ever, to hold 
that any  presumption.can arise in this 
. Case such as is claimed by the Counsel. 
Iam not prepared to hold that the condi- 
tious in the second and the third mortgage- 
deeds are unconscionable so as to entitle 
the Oourt to raise the presumption of undue 
influence even if it be-held that the 


. . mortgagee was in position to dominate the 


will of the mortgagor, 

The real contention of the appellants’ 
Counsel, however, was with regard to the 
emount of interest claimed by the mort- 
gagee. With regard to the second mort- 
gage-deed his contention was that the 
condition as to the payment of interest 
‘at Re. 2-8-0 per sent. per mensem instead of 
the original rate of Re.1-9-0 per.cent. per 
mensem in default of payment of the 
amount within two months was penal as 
the enhanced rate of interest’ was payable 
- from the date of the mortgage-deed. He 
claimed that under s8. 74, Oontract Act, his 
clients-were entitled to relief with regard 
to the penal part of the interest. It isto be 
observed that in the plaint the plaintifis 
have nowhere: alleged that this rate of 
interest is penal and there was no issue 
- framed by the trial Court on this point. The 
plaint is very badly and inartistically 
drafted as would appear from the fact 
that with regard to the third mortgage it 


is. alleged that the- “interest is Rs. 2 80 ` 


per cent. per mensem and is unlawful and 
illegal. A reference to the mortgage- 
deed shows ‘that this interest of Rs. 2-8-0 
-was not payable at all- on the third mort- 


gage-deed but on the second mortgage- _ 


e 
kadha 
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deed. In view of this fact, and: the faot 
that the question 4. is one of law, we 
have, as a special case, allowed the appel- 
ants to raise the question of interest on the 
second mortgage-deed. On a reading of 
the mortgage-deed there is not the: least 
doubt that the condition to pay enhanced 
rate. of interest is penal and, therefore, 
the Court is competent to give relief to 
the mortgagor. Having regard to. the 
security, the number of years during which~ 
this mortgage has continued in force and 
other surrounding circumstances I consider 
that interest at the rate of 24 per cent: 
per annum would be ample compensation to-. 
the mortgagor and I would, therefore, 
reduce the rate accordingly. j 

-A further objection was taken by the 
appellants that interest had been calcu- 
lated on the full amount of Rs: 1,534-14-0 
and not on Rs. 934-14-0'as should-.have 
been done. A reference to the account 
filed: by. the defendants, however, shows 
that this contention is not correct and that 
interest has been calculated on Rs, 934-14-0, 
There is, however, one mistake in ‘the 
calculation and this mistake has been 
admitted by the Counsel for the respondents 
and that is that interest has been calculat- 
ed from the date of the mortgage-deed, 
i.e 24th April, 1893, whereas it- should © 
have been. calculated from - the: 20th 
December 1895, as interest up to the last- 
mentioned date has been included in the 
third mortgage-deed.- ` ‘ 

With regard to the third mortgage-deed: 
the .contention of the appellants is that- 
compound -interest- is not claimable under 
the terms of the mortgage-deed. Now, 
in the first instance, it would be observed 
that the plea of the plaintiffs was that 
the condition relating to compound inter- 
est “is quite unfair and unlawful" and 
an issue was framed in those terms. The 


_learned Counsel for the appellants has. 


abandoned that position before us and 
has contended that, asa matter of fact, the 
mortgage-deed does not provide for the pay- 
ment of compound interest and in any 
case not with yearly rests. Even, 
if such plea ‘is open to the Counsel at 
this- stage, I am ofopinion that the mort- 
gage-deed does- provide for the payment 
of compound interest as claimed by the 
mortgagee. It provides, that interest at 
Re. 1-9 0 per cent. per mensem- shall be 
payable annually to the mortgagee and 


‘that on failure of payment of such interest,. 


112 I. 0. 1928. 
interest thereon at the samé rate: and in 
the form of compound interest shall be 
payable. The actual words in the deed are: 
Ba surat wada khilafi adam adaesud sali- 
yana ke sud ba hisab sud dar sud ba sharah 
bala. shumar kar ke bawaqt fakhurrehn 
hamrah asal zare-e-rehn sabiga wa hal ada 
karunga. Š 

This condition, in my opinion, is dis- 
tinguishable from the condition in Muthu 
Chettiar v. Meenakshisundaram Ayyar (4) 
where on a construction `of the condition in 
the mortgage-deed their Lordships of the 
Privy Oouncil held that the claim of the 
mortgagee to be awarded compound interest 
_ with monthly rests was not tenable. The 
condition therein merely was that the 
principal amount would carry interest at 8 
annas per cent. per. mensem which would 
be paid before the 10th of every month, 
but incase of default in payment in that 
manner the rate of interest -was to be 
doubled, 
was that the mortgagor must pay interest 
with monthly rests on the composite sum 
of the principal and interest at the end of 
each month at double the original rate. 
Their’ Lordships held that the .mere 
condition that the mortgagor shall pay 
“interest on interest’ did not support 
the claim of the mortgagor. Itis to be 
observed that in the present. case the 
terms of the deed, as stated above, clearly 
provide for the payment of compound 
interest on failure of payment of interest at 
the end of each year. I, therefore, hold that 
the conclusion of the trial Court on this 
matter is correct. | i 

This leaves a short point with regard 
to the payment of Rs. 29 a year as bad- 
hautri on “the first’ mortgage-deed.. The 
learned Counsel has not seriously contend- 
ed that the condition as to the payment of 
this amount is illegal and I am unable 


to see how such a condition under the - 


circumstances of this case can be held to be 
illegal. l 

The result is that the decree of the 
trial Court must be upheld,- except with 
regard to the amount páyable on the second 
mortgage-deed, which shall be calculated 
in the manner indicated above and a decree 
for . redemption, prepared accordingly. 
The parties have undertaken to prepare an 


(4) 107 Ind. Oas. 1; A. IR. 1928 P.O: 85; 54M. L. 
J. 82; (1928) M. W. N. 91; 1. L. T. 40 Mad. 47; 50. 
W.N. 166; 30 Bom. L; R. 261; L. d: 183; 27 


36; 301 >. 261; 470. L, 
du W, 395; 32 0, W. N, 569; 26 A, Lu J, 488 (P, Q.) 
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account of the amount that would be 


payable. by the mortgagor to the mort- 


gagee. A date six months from to day shall 


-þe fixed as.the date for redemption. The 


plaintiffs shall pay the costs of the defend- 
ants in the trial Court and the. parties 
shall bear their own costs in this Oourt, 


' The appeal is accepted pro tanto. 


Zafar Ali, J.—I agree. , 
A . Appeal accepted. 


ALLAHABAD HIGH COURT. 
Second OiVvIL APPEAL No. 256 or 1926. 
May 16, 1928. 

Present:—Mr. Justice Banerji, 
HATIM—Derenpant—APPELLANT 

. i versus 
Sheikh SADIQ HUSAIN AND OTHERS— 
PLAINTIFFS —RESPONDENTS. 

Otvil Procedure Code (Act V of 1908), 0. XLI, r.3 
—Abatement—Decree for possession and demolition 
of building’ in favour of several persons—Abate« 
ment of appeal as against one—Total abatement, 

Several plaintiffs sued for demolition of certain’ 
constructions and possession of a piece of land and 
obtained a decree. In an appeal preferred by. the 
defendant no steps were taken to implead the heirs 
of one of the plaintiffs who had died in the mean- 
while and the appeal abated as regards him : 

Held, that the appeal could not-be heard at all 
inasmuch as the decree of the lower Court having 
become final against the deceased plaintiff, no relief 
could be granted to the-appellant. 

Second appeal from a decree of the 
Additional District Judge, Meerut, dated 
the 18th of November, 1925. , 

Mr. I. B.Banerji, for the Appellant. 

Dr. M. H. Faruqi, for the Respondents, 

_SUDGMENT.—A preliminary objeca 
tion has been raised to the hearing of this 
appeal. Plaintifis—seven in number—in- 
stituted a suit against the appellant Hatim 
praying for three reliefs, demolition of 
certain constructions on certain land, pos- 


. session over that land, and a perpetual 


injunction restraining Hatim from making 
any construction, or-any improper use of 
plot No. 1026/8 which the plaintiffs say 
was owned by them. The Oourt of first 


‘instance dismissed the plaintiffs’ suit, but 


on appeal the appeal was allowed and 
the plaintiffs’ suit was decreed and the 
defendants: were allowed two months witha 

in which to remove the construction, An ` 
appeal was filed by Hatim against the 


; rals to a stranger. : 
` Sher Muhammad v. Ali “Muhammad (1) and other 
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os judgment and decree of the District J udge, . 


Proceedings weré taken by the appellant 
-to stay the execution of the decree. In 
the course of the hearing of the applica- ` 
tion. for stay of execution an affidavit 
was filed by Madho Lal ia this- Court on 
the- 25th May,. 1926, in para. 11 of 
which it was stated that Sirajul Haq' 
plaintiff-respondent had died. on.the 30th 
November, 1925, after the. decision of-the. 
_case by the lower Appellate Court, and in 
para. 13 of this affidavit it was stated that 
the defendant-appellant had full knowledge- 
of the death of Sirajul Haq. 

: No. steps were taken to bring the heirs 
of Sirajul Haq on the record. The pre- 
- liminary objection taken by Dr.. Faruqi 
is that as regards Sirajul Haq the decree 
of the lower: Appellate-Oourt directing 
the demolition of the construction and 
granting the perpetual injunction to him 
has become final. Nor can defendant in any - 
case claim to get back’ possession of. the’ 
property from Sirajul Hag : 
. Uader these kaa anGBi; ‘I am of 
- ppinion that the appeal of the appellant 
pannot beheard asin any case the decree 
of the lower Appellate’ Court directing 
demolition of the: construction and the 
injunction qua Sirajul, Haq having become 
final, no relief can be granted to the appel- 


dant. The appeals is, therefore,- dismissed 
with costs, AE h 
An? ae Appeal dismissed, - 


LABORE HIGH COURT. 
Seconp Civiu APFEAL No. 2027 or 1926, 
7 : March 18, 1928. 
: Present : ‘—Mr, Justice Addison. 

FAZAL DIN—PLAINTIFE—APPHLLANT . 

VETSUB 
““OHAUDHRI AND OTHERS— DEFENDANTS— 
RESPONDENTS, 

~ Custom—Alienation—Awans of Jhelum District 
Right of sonless Awan to sell ancestral property. 

‘A ‘sonless Awan of the Jhelum District can sell 
Bncestral: property i eee of his near collate» 
p 


bases, referred to, 

“Second appeal from a decree of the Dis- 
trict Judge, Jhelum, dated the 19th July, 
1926: 

‘Mr. Anant Ram, for the Appellant, 

Mr, 
ppondents 


BZA DIN WE OHAUDHRI, 


“Amar Nath. Chona, for the Re- 


“NIL OP 


: JUDGMENT.—Four “eollatêrals' be-. 
JON NE to different branches of the same ` 
“family sold in 1907 the land in dispute- 
to Chaudhri, the husband. of the ‘sister-- 
of Sharaf, one of the vendors.. It would:. 
appear, ‘that the gale: was made in order 
to .give Chaudhri a better chance of being. | 
appointed a lambardar. No. member of . 
the family objected to the sale till- in 
1925, Fazal, the sole plaintiff, instituted” 
the present suit for a declaration that: 
the sale in question being effected withe: ; 
out necessity and consideration should 
not affect his reversionary rights. He. 
was able to bring this suit so late be. 
cause at the time he was a minor. Itis , 
in evidence that he had atleast one adult’ 


-brother alive ‘at the time of ‘the sale, 


The plaintiff is the son, of Haidar, bro- 
ther of Sharaf, one of the ‘vendors. He 
is thus the nephew. of -the vendee's wife, 
He was born just prior to the sale, The. 
trial- Court decrezd ‘the claim, but om 


- appeal the learned ‘District Judge dis~ - 


missed .the suit. He granted a certificate 
under s. 41, Panjab Courts Act, that there 
was a doubtful: question . requiring decis - 
sion regarding the validity of the follow 
ing: custom, namely, whether a childless: 
Awan of the Jhelum District can maké 
an alienation’. of ‘ancestral property in 
favour of a stranger in the presence of 
his own near collaterals.. On this certis 
fisate this second appeal was preferred, 
the sole ground of appeal. being that. 
the reply to the question ‘stated in the 
certificate’ should be ‘in the. negative: 
It’ has frequently been held that among. 
Awans of the adjoining Districts of Jhelum, 
Shahpur, Mianwali, Rawalpindi and Ats 
tock there is an.extensive power of alienas 
tion especially in the. absence of sons. 
It was held in Sher Muhammad v, Ali Mus 
hammed . (1). that .although Awans. of 
Tahsil Talagang in the Jhelum District 
have extensive -powers of alienation of 
ancestral immoveable property te their res - 


. lativés such as daughters, sisters and their 


sons, their powers are limited when the 
alienation of the property is in favour 
of a stranger. whether he is an Awan or 
not. This was a cecision of a Judge in | 
Ohambers and it is the principal case 
relied upon..by the appellant's Counsel, 
Lal Khan v. Nura (2) was also relied 


(1) 25 Ind. Oas. 715; 60 P, W.R, 1914; 151 P, L, R : 


914 
ke 25. Ind, Ces,-656; 12 P, R Sates eo, Uy, R 
1914, 
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upon-by him, but if does ‘not seem to 
"me to be in point. It was held in -it-that 
‘Oustomary Law did recognize a distinc: 
tion between the powers of alienation 
of a sonless proprietor and those of a 
‘proprietor who had sons and that it had 
mot been proved that among Awans of 
the Talagang Tahsil a proprietor who has 
sons has unlimited power to deal with 
his property as he pleases. 


It was.held in Nur Ahmad v. Ghulam 


Husain (3) a case dealing with .the 
powers of alienation of Awans of Tahsil 
‘Rawalpindi, that by custom a childless 
proprietor. had power. to alienate ancestral 
roperty in the presence of a first cousin 
without necessity. This was a case of a 
sale, in which it was held that necessity 
had.not been established. It is thus on 
‘all fours with the present case except 
that it decided the custom among Awans 
of Rawalpindi, while the present case is 
concerned with Awans of Pind Dadan 
Khan, Tahsil of the Jhelum District. Again 
it was held in Devi Das v, Bhakra (4) 
that by custom among. Awans of the 
Mianwali Tahsil a childless proprietor had 
an unrestricted power of disposing by 


Sale of his ancestral land. This case aleo 


is on all fours with the present case ex- 


cept for the distinction already noted. It- 


was held in Ali Muhammad v. -Dulla (5) 
that by custom among Awans of the Bhah- 
pur District, a sonless proprietor- could 


bequeath his land to his daughter's sons ` 


in the presence of his brothers. - 


“The next case, Nura v. Tora (6), deals 
with Awans of the Talagang’ Tahsil of 
the Jhelum District. It was held in it 
that among Awans a gift by a childless 
malè proprietor of ancastral land to his 
wife's sister's son in the presence of a 
brother was valid. It 
was.a case of gift, but it shows the wide 
powers of Awans to alienate their land. 
-In Khuda Bakhsh v. Waham - Ali (7) it 
was held that the plaintiff had failed to 


rove that by custom among Awans: of - trict is also in favour of the view thata sona 


alagang Tahsil his father was incom- 
petent to make an alienation of ancestral 
property in his (the sons’) presence, This 


| (8) 30 Ind. Cas. 90; 
1915} 51 P. L. R. 1916 
(4) 53 P. R. 1899, 

(5) 26 P. R. 1901; 65 P, L. R. 1904, | oe 
o 46 p n oo EE R. 1900, p. 404. ~ j 

nd, Cas. 36; , R.1911; 144 P, L, R. 1911; 
16 P. W, R, 1911, eae Ak 


56 P. R. 1915; 135 P. W.R, 


mo = -RAZAL-DIN 0-GHAUDERE, -- ` 3 


is true that this ` 
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ease goes very far ‘and does “not recog- > 
nizə the distinction usually made between 
alienations-by a sonless. Awan and those 
by-an Awan with male issue. It is true 
that it was pointed out in Khuda Bakhsh 
v. Ahmad Khan (8) that the above case 
might have been decided on a different 
ground, but it is important to show the 
view taken by a Judge of this Court as to 
the powers of Awans-to alienate their 
property. .. ` 
- It was held in Nur Khan v. Sarfraz 
(9) that by custom among Awans of the 
Talagang Tahsil a childless proprietor could 
sell his ancestral property to, his first 
cousin, once removed, in the presence of 
his step-brother even without necessity, 
This again is not quite on all fours with 
the present case. This ruling shows that 
when a vendee is a near collateral the 
sale to him without necessity is valid. 
In the case before me the vendee is the 
husband of the sister of one of the vendors 
and Ihave already shown that there is 
little or no distinction made regarding 
alienations to collaterals and to near female 
relatives, - i 
Oertain remarks in Khudayarv. Eatteh 
(10) may be quoted with advantage. Ratti- 
gan, d., at-page 22* in discussing Nura v. 
Tora (6) said: A perusal ef the judgment 
asa whole can leave no doubt that the 
Judges who decided the case under discus- 
sion were satisfied that Awans had by 
custom in the Jhelum District no less. than 
in the Districts of Shahpur and Bannu (now . 
Mianwali) practically unrestricted powers 
of alienation. age 4 
He also pointed out that the gift in Nura 
v. Tora (6) was to a wife's sister's son. 
Again at page 24* the learned Judge said : 
“lt has been found, as the result of further > 
and more exhaustive enquiry...... that Awana 
in various part of the Province concede far 
larger powers of alienation to the proprie- 


- tor in possession than are admitted by other 


agricultural tribes,” . ne 
The Customary Law of the Jhelum Dis- 


les; Awan has full power of alienation other 
than that of gift. This is the reply io 


. question No. 1Uo of Talbot’s Customary Law 


oftheJhelum Dietrict though there is a note 
(8) 19 Ind. Cas.459; 114 P., R.1913; 151 P. L. R, 
1013; 124 P. W. R. 1913. 
(9) 16 Ind. Cas, 21; 100 P, R. 1912; 238 P. W. R, 1912; 


- 249 P. L. R. 1912 


(10) 8 P. R. 1906; 64 P, L, R, 1908, 
“Pages of 46 P. R, <1906.—[Ed]. ; ° 
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-that there ‘are a good many dissentients 
who say that it is mot lawful for him. to 
alienate without necessity. At page 8 of this 
Customary Law occurs the following: re- 
mark; “But a proprietor having no sons or 
son’s sons is among Talagang Awans almost 
absolute owner of his. whole estate and can 
gift it to any relative without the consent of 
the other.” — ae. 

In view of this statement in the riwaj i- 
am the onus was upon the plaintiff to estab- 
lish that a sonless Awan-could not sell his. 
ancestral property without necessity. The 
authorities.referred to show that this power 
has been conceded at different times to 
Awansin different parts ofthe country and 
that in all parts it has been held that Awans 
have much wider powers of alienation than 
other tribes. The plaintiff, however, has 
given little or no evidence to show that a 
Bonless Awan has not the power of selling 
ancestral property. Someof his witnesses 
have stated that there is a general power 
under custom to make a Will and to gift. 


land in the case of Awans, whereas the cus- . 


tomary Law of the District does not lay down 
-Buch a general proposition as regards gifts.. 
One witness did state -that a sale or mort- 
gage by sonless Awan could only be entered 
into for necessary purposes. On the other 
“hand the defendants’ witness stated that the 
power of sale existed in the case of a sonlees 
roprietor as recorded in the (riwaj i-am, 
a the record, therefore, I agree with the. 
finding of the learned. District Judge that 
a-sonless Awan of the Jhelum District. can 
sell ancestral property in the presence of his 
near collaterals to a stranger. 
I-dismias the appeal with costa. 
A, x 


: > 


AS. 


MADRAS HIGH COURT. 
Oryit Revision PETITION No, 38 or 1928, 
2 April 16, 1928. 
` Present:—My. Justice Devadors. . 
. Tur DISTRICT BOARD or GUNTUR | 
py 118 PRESIDENT, Diwan Bahadur 
P. O. N. ETHIRAJULU NAIDU GARU 
—Responpest No. 2—PETITIONER 
"versus 
DESU SUBBA RAO AND ancTHER— > > 
PETITIONERS — RESPONDENTS. 
Madras Local Boards Act (XIV of 1920), s. 56 (1) 
(h)--Membership of Board—-Failure to aitend two 


Appeal dismissed. ` 


\ 


` DISTRICT BOARD Of GUNTUR V. DEBU BUBBA RAO. 
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months in three months, whether involves forfeiture— 


Computation of three months’ absénce—Civil Pro- 


cedure Code- (Act V of 1908), s. 115—Erroneous con- 
struction of rules—Interference in.revision. 

Under .s. 56 (1) (h), Madras Local Boards Act, a 
member of a Local Board ceases to hold office if he 
fails to attend the meetings of the Local Board for 
three consecutive months. There must be at least 
two meetings which he fails to attend, and the 
failure must be to attend for three consecutive 
months. The period of absence for three consecutive 
months must be computed from the date of his first 
default in attending the meeting. 

Where a member of: a Local Board attended 
the Board meeting in June but failed to attend the 
meetings in July and August and there were no 
meetings in September and October and he attended 
the. November meeting: 

Held, that since for three months from July to 
November there were two meetings which the mem 
ber failed to attend he had clearly brought himself 
within cl, (h) of s. 56 (1), Madras Local Boards Act, 
and had forfeited his seat. 

Mariya Pillai v. Muthuvelu Pandaram (2), fol 
lowed. 

- Where a Court erroneously held on a construction 
of s. 56 (1) (h) of the Madras Local Boards Act that 
a member had not forfeited the seat: ji 

_Held,-the High Court would not interfere in revis 
slon,ag no question of jurisdiction was involved, 


- Petition under s..115 of Act V of 1908 
and s. 107 of the Government of India 
Act praying the High Oourt to revise the 
order of the District Court of Guntur, dated 
the 20th Decem ber, 1927, and passed in O. P, 
No. 97 of 1927. . 00 i 

Mr. K, Bhashyam Iyengar, for the Peti- 
tioner. ee 

Mr. P.- Venkatramana Rao, for the Ree 
spondents, 


JUDGMENT.—Thiz isan application 
to revise the order of the -District Judge 
of Guntur declaring that the respondent 
has not forfeited his seat under s. 56 (1) 
(h) of the Local Boards Act.. Admittedly 
the respondent did not attend the meeting 
of the Taluk Board of Ongele on Ith 
July, 1926, There was againa meeting of 
the Board on the 12th August, 1926, which 
the respondent did not attend. There 
were no meetings in September and Octos 
ber. There was a meeting on the 138th 
November, 1926, which he attended. A 


question was raised whether he had forts. 


f 


feited his seat by reason of bis non ate. 


tendance at the two meetings in July and 
August, The District Judge held that he 
did not forfeit ‘his seat inasmuch as he 
did nut fail to attend two meetings in three 
months. Olavse 1 (h)of s.5G1uns ‘as fol- 
lows: “Subject to the provisions of s. 57, a 


member of a local Boerd skall cease to. 


hold office, if he fails for three consecus 
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tive months to attend:the meétings of the.. 
Local Board.” The learned Judge calculates’ 
three: months excluding the date of the 
first. meeting which the respondent failed’ 
to: attend. This is clearly wrong. The 
law is that a member of a Local Board 
shall cease to hold office if he fails to 
attend the , meetings of the Local Board 
for three consecutive months. There must 
be at leasttwo meetings which he fails to- 
attend. There may be more, but the failure 
must be to attend for three consecutive 
months, Whatis urged for the respondent 
is that the time must be calculated: from 
the date of the first default and reliance is 
placed upon Goldsmiths Co. v. West Metropo-- 
litan Ry. Co. (1), No doubt for the purpose 
of calculating limitation the date on which 
judgment is delivered or an act is doneis 
excluded from calculation. Bat that prin- 
ciple does not apply to a case like this, 
for the law clearly says, “a ‘member of a. 
Local Board shall. cease to hold his office, 
if he fails for three consecutive months to, 
attend the meetings of the Local Board’, 
Here the respondent failed to attend dur- 
ing three consecutive months two meetings. 
ofthe Board in July and August. The 


last meeting he attended was on the l4th - 


June, 1926, and the next wasonthe 13th 
November, 1926. For three months from. 
July to November there were two mest- 


ings which he failed to attend. The re-. - 


spondent has clearly brought himself with- 
incl. (h) of. 56 (1). This point iscovered 

by an authority of this- Court. Venkata-. 
subba Rasand Reilly, JJ., decided in Mariya . 
Pillai v, Muthuvelu Pendaram (2) that the. 
peried of absence for three consecutives. 
months is tobe computed from the date 
of his first default in attending.the meet-. 
ing and they followed, Kershaw v. Shore- 

ditch Borough Council (8). The order of the 

learned Judgeis clearly wrong inasmuch 

asit is against the clear provisions’ of. 
. 8.56 (1) (h) and also the decision of this 

Oourt ia Mariya Pillai v. Muthuvelu 
Pandaram (2). 


The next question is whether I should 
interfere with the order. There is 
no. question of jurisdiction involved in this 
case, Mr. Bhashyam Iyengar wants to con:- 


(1) (1901) 1 K. By; 72 L- J. K, B. 931;68 J. P. 41; 52 
W. R. 21; 89 L. T. 428;,20 T. L. R. 1. 

(2) 96 Ind; `Oas. 912; 49M. 553; A, L. K. 1926 Mad, 
877; (1927) M. W. N, 133, ; 

(3) (1906, 22 T, L R. 302; 70 J, P, 190; 93 L. T. 55; 
4 Lr GR, 302, u s . in 
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. or the 


‘must have had knowledge of the 


| 6097. 
tend that.the wrong eonstruetion of the ` 
section is a question of jurisdiction. Itis 


. too late in ‘the day to put forward. such a 
- contention. ` Seeing that this matter is ` 


nearly two years'old and -that no damage ' 
has been caused to any body by the re-- 
spondent being declared to bs a member’ 
of. the Taluk Board, there is no need to 
interfere with the order of the lower Court. 

The petition is dismissed but without 
costs, . i f 

V.N. V. Petition -dismissed, 


UET aan Klas, 


ALLAHABAD HIGH COUR‘, 
BECOND Oivi AppsaL No. 477 oF 1996. 
. June 22, 1928, 
Present:—Mr. Justice Bennet; 
' Kuer: Rani DAN KUNWAR- 
PLAINTIFE—APPRLLANT , 
versus, : 

RAMESH WAR—Derenpant—Resronxpunt, . 

Acquiescence—Transfer of house by tenant—Hréd- 
tion of pucca house by. transferee—A cquiescence “by 
karinda of zemindar, whether amounts to atquiescerice 
of zemindar. wa : 

Acquisscencs on the part of the karinda of a 
zemindar inthe transfer of a house by atenant and 
in the erection of a pucca House by the transferee 
enous to acquiescence onthe part of the zemina 

ar, : 

Opinion of Aikman, 
Budh Sent (1), followed. a 

Second appeal from a decree of the 
District Judge, Moradabad,-.dated the 28th 


J. in Raj Narain Mitter v. 


-November, 1925. 


Mr, 5. K..Dar, for the Appellant. 

Messrs. P. Carleton, 8. N. Seth and 
Chandi Prasad Singh, for the Respondent, 

JUDGMENT.—This:. is 8 second 
appeal by the plaintiff zemindar against 
an appellate decree dismissing her Suit for 
demolition of a house and possession of a 
site. ` 
The facts are. that onè Dwarka Das, . 
who-was a-shop-keeper and also for a: 
short time held an agricultural’ holding’: 
sold on 20th April, 1¥22,. his house to tha 
respondent-defendant. The respondent ` 
proceeded to erect asubstantial pucca house, . 
ata cost of about Rs. 2,000, During. this 
period the karinda of the zemhindar did - 
not make any objection to the transfer 
erection of the house, I agree. 
with the lower Appellaté Court that the 
circumstances indicate that. the. karinda’ 


purehaka ? 


810: 
. and construction ofthe house. The lower 
-Appellate ‘Court has held that this amounts 
to an acquiescence on the part of the plaint- 
iff; -Reference for the general proposition’ 
‘of the doctrine of acquiescence has been 
made by the learned Counsel for the ap- 


_pellant totwo rulings of the English Courts, - 


. which .merely lay down. that there must’ 


be, acquiescence on the part of the plaint- ` 


„if. For the, circumstances of the present 
case the lower Appellate Court has referr-' 


ed to Raj Nargin Mitter v. Budh Seni (1). 


That was a similar case in which acquies- 
cence was found to exist on the part of the 
karinda of a minor plaintiff in the pur- 
chase of a house by the defendant and 
., the erection during the period of two years 
- of a. pucca .house on the site.- The two 
Hon'ble Judges, who .tried that - case, 
differed. ‘I agree with the lower Appellate 
Courtin following the opinionof Aikman, J., 
that the action of the- karinda. does 
amount to acquiescence on the part of 
the plaintif = > > T eed 
- Accordingly the appeal is dismissed with 
gosts, sk: eo PEL S 
A ; v._' Appeal dismissed, = 
A) 27 A. 338; 1 A, L, J. 673; A, W. N, (1904) 240. 


* BOMBAY HIGH COURT. ~ 
Oxi@inaL-O1vit JURISDICTION APPEAL . - 
. '.2 a No, 27 or 19:6, 7 4 
March 14, 1928, 
Present :—Sir Amberson Marten, KT., . 
Ohief Justice, a Justice Black." 
EA -wells EIE ey 
JAMNADAS ADUKIA AND o1THERS— - 
_ +," .PLAINTIFFS—APPELLANTS i 
bs *. ` versus - os ca. 
`. ,OHETANDAS DAGA AND ofnERs—=' ` 
i DEFENDANTS—RESPONDENTS. ~*~ 
Custoine-Trade custom; essentials of—Recent origin, 
. effect of—Custom among grain and seed merchants of 


Bombay—Fransaction . between 
demand shroft’s kabala. 


fe 


‘Though a business custom may be valid in law 


even ifit does not possess antiquity, arécent origin 
may impose practical. difficulties in establishing the 
custom. '|p. 612, col, :2.]. : 
Juggomohun Ghose v. 

Pettamberdass "v, Ramloll . Thackoorsedass (2) and 
Plaice v. Allcock (3), referred to, >` 2 

In order -to make out a valid trade custom it must 
- be shown as a matter of, law, frst, that it. was a 
certain usage; ‘and, secondly, that it wasa reason- 


able usage, not inconsistent with law, and as 4 matter ’ 


< pi avidence;: that it was.so universally acquiested 


` $amBAbah ADUETA ©. ĞHBTANDAB DAGA; ' 


-brokers—Right to. 


Manickchund (1), Doolubdaga í 


f F whet <i z 
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in that everybody in the trade knew it, ‘or could have 
ascertained it if he had taken the pains to inquire: 
Certainty in its main characteristics is.one „of 
the main essentials. [p. 613, col. 1.] à TET 

There is no custom among the Marwari traders `, 
in grain and seed in Bombay under which where a . - 
broker enters into a contract with another broker, . 
and the transaction isin the first instance confirmed, 
By the. brokers, it is open to the seller. to. call upon, 
the other party for a shroff's kabala and in default’ 
to close the transaction at the then market rate. [p.- 
614, col. 2 - z ` 


~ Appeal againatthe judgment of Mr. J ustice, f 


‘Taraporewala. . 


Messrs. Munshi and M. V. Desai, for- the.. 
Appellants, ' 
. Messrs. B. 
Respondents, 


E Doi ead Kania, des thew’ 


gee JUDGMENT. po Nga ds 
. Marten, ©. J.—This is an appeal. 
froia the judgment of Mr. Justice Tarapore-: 
wala dismissing the plaintiffs’ -suit for’. 
Rs. 15,810 and interest in respect of certain’ ~~ 
outstanding forward transactions in wheat’ 
and linseed, and allowing the counter-claim’ 
of defendants Nos, 2 and.3 for Rs, 1,883 
and interest. These outstanding transac». 


tions consisted ef-1150 tons. of wheat and” 


175 tons of linseed for September 1924 de- 
livery, and 50.tons of linseed for May 1925 
delivery. All thesetransactions were closed 


. by the plaintiffs on July 30, 1924,.and they’ - 


justify the closing before the due date on 
the ground- that the ‘defendants’ had: 


- failed to comply with an alleged custom by - 
_ which the plaintifis were entitled to call:fcr 


a “shroff's kabala,’ and in default to 


< close the transactions at the then market. 


rate. Itiscommon ground: that the case“ 
solely depends on the existence of ‘this« 


‘alleged custom. The market was in: favour 
` of the plaintiffs on July “30, 1924, but 


against themat the due dates: Hence the’ 
difference between the claim and the coun: 


< ter-claim. The learned Judge after a leng- ' 


thy trial found that’ *the~alleged custom- 


. was not proved. The plaintiffs appeal, 
< ÉJ er cn * 


.4, As regards the alleged custom, it ib 
important to observe that it does not ex-- 
tend to all shrojfs and all kabalas.. “Shroff” 
isa generic term for an Indjan banker,- 
er financier, and is not confined to any. 
particular community. Bo, too; “ kabala". 
mérely means 4 contract. But the alleged | 
custom is confined to particular contracta. 
of a particular-class of -shroffs, viz, Mare” 
wari shrojfs,~And: although the precise: . 


` nature of those contracts and of that class 


of shroffs isin dispute, we are mainly con. ` 
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cerned here with the business usages of the 
Marwari grain bazar or market in Bombay. 
In the present case both the plaintiffs and 
defendants were membersof the (train and 
Seed Brokers Association and also of the 
Merwari Ohamber of Oommerce, which are 
mainly Marwari institutions, 

5. It is also important to note that al- 
though the plaintiffs and defendants are 
said to have entered into the suit transac- 
tions as brokers, yet in fact neither of them 
was acting for any principal. Consequently 
inter se they were liable as principal and 
principal, and more resembled jobbers than 
brokers. Further, we have not got to deter- 
mine a case between broker and shroff or 
between broker and merchant. It is con- 
ceded that the practice in the latter two 
cases may be different from that as between 
broker and broker, whether acting as job- 
bers or as agents. 

.6. The onus ison the plaintiff to 
establish this custom, and they set out in 
para. 5 of the plaint what they claim to be 


the > conditions of the custom. Before us -` 


Counsel for the appellants has formulated 
the-custom thus, viz :— 

“(1). In respect of transactions entered 
into in the manner stated in para. 5 of the 
plaint by and between the brokera who are 
members of the Association either party can 
call upon the other party—if a seller, to pro- 
duce a shroff's kabala,—if abuyer, to procure 
a shroff purchaser for any part of the out- 
standing transactions between them; and 
on the refusal of the other party to comply 
with the demand, the party making the 
demand has aright to close all outstanding 
transactions at the market rate of the day. 

(2). The kabalas are to be produced at the 
approximate average rate of the outstand- 
ing transaction between the parties. 

(3). The shroff's kabalas are contracts on 
official contract form of the Marwari Cham- 
ber of Commerce executed by shroffs recog- 
1izad by the Marwari Panchayet,” 

7. These allegations may be supple- 
mented by the following explanation of the 
illeged course of business. It is clear that 
ransactions between brokers of this Agsoci- 
ition are not usually embodied in formal 
‘ontracts, but are merely rajooed (confirm- 
id) in each other's books. Beyond these 
‘ajoos, there is no formal contract between 
he plaintifs and defendants in the present 

ase, The plaintifs allege that any time 
iter this rajooup to the last day ‘of the 
aidaeither parly his a right to call op the 
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other to furnish a shrojf's kabala. For in.. 


Stance, supposing Ais the selling broker and 


B the purchasing broker, A can call on B to ; 
furnish a shroff's kabala. Then the result 
will be this: A will have to enter into a. 
new contract with his shroff C, and B will- 
have to enler into anew contract with his: 
shrojf D, and there will be a third new ĉon- : 
tract between the selling shrof C’and the” 
purchasing shraff D. Thereupon the original ` 
transaction between A and B will be trealed 
in their respective books as having béen 
squared by a cross-transaction, subject to- 
certain minor adjustments. On the other- 
hand, the rate put in the kabala whethér.. 
the kabala is given in respect of all outatand= 
ing transactions or only for a portion of 
them is not the market rate of the day, but 
the average rate of all the then outstanding 
transactions as between A and B. It is fur- 
ther alleged that if B declines to give this 
kabala, then A may close forthwith all outa 
standing transactions between A and B and 
ne rate will be the then market rate of the 
ay. p 

8, I may here state that no instance has - 
been brought to our notice of any formal - 
contract between broker and broker, apart 
from the rajoos I have referred to. Andina 
deed it is not contended thatit is the practice 
to execute formal contracts between brokers 
apart at any rate from any formal contract 
which may be requisiteat the vaidaon comple 
tion under the Marwari Ohamber Rules, It 
is also clear that the alleged right of calling 
fora shroff's kabala is only exercised in a 
small minority of cases. Thus, although 
there was a substantial number of transac- 
tions-between the plaintiffs and the defends 
ants, it was admitted at the trial that from 
1920 up to date, there was only one instance 
in which a kabala was exchanged between 
the plaintiffs and defendants, viz, on 
November 21, 1920; and it is shown that 
that kabala was returned on December 10, 
1920, and that no fresh kabala was given, 
On the other hand, it would appear that 
shroff's, as opposed to brokers, usually call 
on the other side to furnish a shroff's kas 
bala , although according to the evidence 
of Dhanalal, the assistant munim of Sarup- 
chand Hukumchand, one of the largest 
shroffs, his masters had never closed a trans. 
action before due date under the alleged 
custom. The plaintifis, however, say that 
though a shroy's kabala is only called for 
exceptionally as between brokers, yet it can ° 
ba demanded as ofzight. The defegdania, . 


bi? 
on the other: hand, say that. the instances , 


given:are not properly proved and- that in 
any-event they do not establish the alleged . 
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in aperiod of six years. ‘Their Lordships 
Council pointed out long: ago 
in Juggomohun Ghose v. Manickchand (1) - 


right-and can be explained on the ground ‘that a business custom may be valid in law ` 


of the kabalas having been .given volun- 
tarily for business convenience or credit. 
This is an important point’ of controversy | 
in the case, for undoubtedly kabalas of 
Marwari shrojfs have in certain cases:passed 
between various parties. Another very im- 
portant point is whether what is proved is- 
sufficiently certain to establish a custom, 
particularly as regards the alleged right to 
close the contract in default of a shrojf's 
kabala. - 7 i 
. 9, I think] have now outlined the case 
- sufficiently to show that the alleged custom 
is of a very important and yet complicated 
` character. Its importance liesin the right 
it gives to close before the due date. Its 
complications mainly arise from the precise. 
steps that may have to be taken before this 
tight of closing actually arises. And there 
ére-many permutations and combinations to 
consider, `e g., (a) whether the broker is. 
acting for a principal or on his own account, 
and if the former whether the principal is 
a shroff or a merchant y (b) whether. two 
shroffs-are introduced into the: transaction 
by- the respective: parties, or, on the other 
hand, one broker pays margin to avoid 
giving. a kabala ; and (c) whether the shroff ` 
gives the kabala on adat (commission) terms: 
‘ or otherwise. Much of this business may 
seem strange to-those accusomed to- London: 
ways, but whatever their deficiencies as wit- 
nesses may be, the financial or trading abil- 
ity of Marwarisis widely recognised. As 
then the market or bazar which we hare to 
deal with in the present. case’ mainly: con- 
gists of Marwaris, the proper course is to 
' put oneself into the position of a Marwari 
_ -trading in this bazar, and then to endeav- 
` ur to understand the reasons for or against 
any alleged business practice. Doing that, 
one can readily comprehend the reasons for 
the custom alleged inthe present case, for 
the shrojf's kabala is in’ the nature-of a 
security forthe fulfilment of the contract 
between the brokers. On the-other hand, I 
would hold on the evidence before us that at 
best it is of recent origin. Apart from one’ 
instance in1905 which I would reject -for- 
reasons subsequently appearing, the igs- 
tances only begin in 1918, whereas the suit 
was brought in 1924.- I do not mean that a 
‘business custom as. opposed to saya land 


pr family custom cannot be established with- 


in course of growth; 


although it does not possess antiquity: But- 
ina case like the present, I think that a 
recent origin imposes practical difficulties: 


`of proof; as I am unable to accept the opin- 
-ion evidence put forward- as to the exists- 


ence of the alleged custom prior to 1918. . 
“10. In this connection itis important to 
Sbsarve that in April, 1922, the Brokers As- 


sociation was unable to agree on framing a 


rule with reference to shrojf's kabalas. The ``: 
plaintiffs contend that this disagreement” 
was limited tothe time within which ka: 
balas must be executed by both brokers;- 
and not to the main custom itself. This. 
contention is not borne out by ‘the minute 
book of the Association, and I do not accept 
it. The minute, Ex. 6, as to the meeting of 
April 2, 1922, of the Managing Committee 
runs :— : ae 5 

“The matter of thetaking and giving of 

kabala was taken up ; much discussion en- 
gued but decision was not arrived at on any” 
(point) whatsoever. So the same (matter) : 
was postponed for next Sunday.” NK 

“No rule, however, was ever framed. Cone- 
sequently it is now left to the Court to say 
what the custom, if any, isin the absence of: 
any definite rule of the Association; for even! 
if the above meeting was confined toa ques» 
tion of fixing definite times, vet that is too 
important a-point to be left in vagueness if: 
a valid legal custom is to be established. 


11. In Juggomokun Ghose v. Manikchund ` 
(1) their Lordships of the Privy Council say ` 
(page 282*) :— o 4 

“Tt remains now to consider the other 
ground on which the plaintiff relied : the” 
evidence of mercantile usage. To support ° 
guch a ground, there needs not either the 
antiquity, the uniformity, or the notoriety of ` 
custom, which in respect of all these be» 
comes a local law, . The usage may be still 
it may require eyi- 
dence for itssupport in each case; butin the | 
result it is enough if it appear to be-so well-- 
known and acquiesced in, that it may be 
reasonably presumed to have been an Im- 
gredient tacitly: imported by the parties: 
into their contract. We have examined the 
evidence before usa by the light of this prin- 
ciple : it is certainly not conclusive ; it is 

(1) 7M. L A 263;4 W. R. 8;1 Suth. P. O.J, 357; 1 
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opsn to criticism; it may require and admit 
of explanation: but, such as it is, we think 
‘it required an answer,...” a 

12. That case came from Calcutta and 
‘the question was whether there was a 
usage to pay interest on certain wagering 
‘contracts as to the price of opium. Further, 
in a previous and similar casefrom Bombay, 
Doolubdass Pettamberdass v. Ramloll 

. Thackoorsedass- (2), their Lordships at 
page.136* had already held that the Bombay 

Court was warranted in giving interest as 
it appeared that “interest was accustom- 
ed to be paid on such pecuniary transac- 
tions.” Accordingly this was an additional 
reason why the defendant in the Calcutta 
case ‘should have answered the plaintiffs’ 
‘evidence, as is pointed out in Juggomohun 
-Ghose v, Manickchund (1) (page 2827). 

13. So, too, in Plaice v. Allcock (3) 
Mr. Justice Willes, in charging the 
Jury as to an alleged custom in the 
-Nottingham bleaching trade as to the 
right of the bleachers to a lien on 
goods sent to them said (page 1075t):— 
“In order to make out a usage of the 
“kind contended for, it must be shown as 
& matter of law, first, that it waa a certain 
usage; and, secondly, thatit was a reason- 
able usage, not inconsistent with law, and 
‘as a matter of evidence, that it was so 
universally acquiesced in that, everybody 
jn the trade knew it, or could have as- 

. eertained it if he had taken the pains to 
inquire,” And there are many other authori- 

ties to show that one of the essentialsof a 
valid trade custom is certainty in its main 
‘characteristics, 

“14, What, then, is the:general nature 
of the Marwari grain bazaar we have to 
-deal with here? Its history on the evi- 
dence before us appears to be briefly as 
follows. This bazaaris said to have been 
started about 1870 and to have been con- 
trolled .by the Marwari panchayat.of shroffs 
down to 1915-16. There was also anin- 
formal. meeting place (patya) for the 
brokers operating in that bazaar, In 
1915-16 the Marwari Chamber of Com- 
merce was formed by the shrojffs. Under 
the rules (Ex. 12) brokers and others were 


+ (2)'5 M. I. A. 109; 7 Moo. P.. O: 239; Perry O. C. 
232; l’Sar.-P. U. J. 403; 18 E. R. 836; 15 Jur. 257; 83 
R. R 42:13 E.-R. 873 (P. C). 
(3) (1886) 4 F. and F. 1074; 142 R. R. 747. 
*Page of 5M I. A.—[Ed ] : 
tPageof7 M. ILA —|Ead.] 
_ Page of (1866) 4-F. & F.—[Ea.] 
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allowed to becomes members. Thereafter 
the panchayat was. confined to social 
matters; but the patya continued. In 
1920 the brokers started the Grain and 
Seed Brokers Association. Its rules. were 
framed partly in 1920 and partly in 1921 
‘and will be found in Ex. N. 

[His Lordship éxamined the rules and 
proceeded:—] 

%5. The net result is then that the cus- 
tom we have to deal- with is not provided 
for expressly in the Marwari Ohamber 
Rules, nor I think in the rules of the 
Brokers Association. The attempt in 1922 
to formulate -a rule broke down. And no 
new rule in this respect has since been 
framed, despite the faet that the plaint 
in this suit was filed as long ago as Oc- 
tober, 1924 It is comparatively easy to 
frame rules like,No. 12 of the Brokers 
Association or No. 14 of the Marwari 
Ohamber to méet in effect the contingency 
of an act of bankruptcy. But it would, 
I think, be a far more- difficult task to 
frame accurate rules to meet the custom 
now alleged as regards a shrojf's kabala, 
The plaintiffs’ witnesses at any rate had 
a very uncomfortable time in endeavouring 
to answer the searching questions of cross» 
examining Oounsel, and the answers they 
gave showed that they were at variance 
on essential puints. I will accordingly next 
deal with the oral and documentary evi- 
dence given at the trial. ; 

26, Nowatthe outset certain questions 
may be formulated for testing this custom, 
and the evidence given in support of it, 
viz., (a) What-is meant by ashroff's kabala? 
(b) Up to what time.may it be demanded, 
and within what time must the demand be 
complied with? (e) Has either party a 
right to reject the shrojf tendered, and 
if so within what time? (d) Within what 
time musta kabala called for be executed 
by both shrojfs? (e) If one party demands 
a kabala, is either party entitled to close 
if the other party fails tofurnish an exe- 
cuted kabala, and it 80 within What time? 

x ` 


50. I have had the advantage.of read- 
ing the judgment of my brother Black- 
well on these and other difficulties as re- 
gards test (a) in para. 26 above, ‘and. on 
the whole I am not satisfied that the 
plaintiffs have established their case be- 
fore us, viz, that shroff's kabalas are con- 
tracts on oficial contract form of the Mar- 


“wari Chamber of Commerce -executed “by 


Bld 


shroffs, recognised by the Marwari pan- 
chayqat, (Bee pare, 6 above). It may. be 
that in many oases there would be no 
doubt in the market as to whether a par- 
ticular person was a recognized shroff, or 
whether a. particular document was a 
kabala. But the present evidence leaves 
too many loopholes'to enable me to deter- 
mine the meaning of these. expressions 
for the purposes of ‘the alleged custom 
With reasonable certainty. . | 

- 51, As regards tests (b), (c)and (d), I 
think the plaintiffs have failed in the im- 
portant element as to thetime by which 
these various matters must be carried out. 
The plaintiffs’ witnesses say there is a 
right to reject the tendered name of any 
-particular shroff, Assuming for the sake of 


` argument that this rejection can only be on 


G 


:yeasonable grounds, the evidence is, I think, 
-unsatisfactory as to the time within which 
the rejection must be notified. So, too, as 


egards another important point as to the 


‘time by which a kabala which has been 
called for must be executed by both shroffs, 
the evidence shows much uncertainty. Dis- 
putes arose inthe market because of delay 
in this respect, and the formal meeting of 
the Association in April, 1922, was unable 
‘to settle the matter, I need not repeat 
what I have already said in this respect 
jn para. 10. I may, however, quote what 
Jamnadas, the plaintiffs’ partner, says a 
page 94 
: “There was no custom prescribing or 
fixing the time within which the kabala 
was to be given or the other half was to 
þe got signed. This question was discuss- 
ed at the meeting and no decision was 
arrived at. Prior to this meeting there 
was no custom fixing the time within 
which the kabala was to be given or the 
other half signed.” 

52, But when one considers the vital 
importance of time in a speculative 
market like this, even a delay of three 
or four days- may involve large- losses to 
the one party and large profits to the 
other. -I think, therefore, that these mat- 
ters cannot be left to be determined in 
gach case by what is a reasonable time, 
If a general meeting of. the Association 
itself cannot agree or decide the point, 
the Court can hardly be expected to tell 
them what they ought to agree on, or 
decide,. particularly as the witnesses 
before the Court are far from definite or 
unanimous in their opinions, And. on 
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another point I may here note that although 
the witnesses agree that a kabala -may 
be asked for up to the last date of the 


‘vaida, this cannot. be taken literally. and 
“must be modified, for otherwise it might 


enable one party to. get out of his contraat ` 


‘by waiting until the last day of the 
vaida, and then making a demand for 
a kabala which. could not in-that short 
.space of time be complied with,- par- 
‘ticularly having regard to the Chamber 
. Rules re completion. ' 


. 53. In myopinion then the plaintiffs’ 
evidence has failed to satisfy tests (a) to 
(d). And as regards test (e) I have already 
held that the instances put forward in group 


‘(f) do not establish the alleged right of 
„closure. - ‘ 


54. Various other points were dealt 


„with in the course of the case, such as 
- (i) the Judge's adverse commentson certain 
- witnesses for the plaintiffs, and (iz) certain 
. correspondence with the Association, and 


(iii) the events of 1984 leading up to the 


-present suit including the meetings of 
:the Association in July, 1924. But 1 do 
-not think it necessary to deal with them. 


Nor need I, for instance, consider the 
alternative contention of the defendants 
that even if the necessary facts were 


proved, the alleged custom was unreason- 


able and, therefore, bad in law. I may, 
however, say that business men are usually 


the best Judges of whether an established 


usage in their trade is reasonable.. 
55. In the resultthen I would hold 


‘that the learned J udge was right in find- 


ing that the alleged custom was not 


proved. I would accordingly dismiss the 


appeal with costs. I. should like to state 


-that our taek has been much simplified’ 


by -the lucidity and.complete grasp of 
the facts which Mr. Munshi for the ap- 
pellants and Mr. Kania for the respondents 
have shown in laying before us this 
complicated and heavy appeal over a hear- 
ing which has occupied some eleven days, 
And as regards the decision we have in 
the result arrived at, it is satisfactory 
to feel that although in our judgment 
no legal custom has been held to be 
proved, yet if the market as a whole desires 
to establish an usage of that character, 
it can be done by framing appropriate 
rules to that effect. And should that 
object be desired by the general body of 
members, then the present litigaticn may 


_ 34 any rate have resulted in this advant- 
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age, viz., that the conflicting arguments . 


presented in ‘the present case have been 
as it- were a searchlight thrown on to the 
vital points for which the draftsman of 
such new rules should provide. But I do 
pot envy his task, 

Blackwell, J.—Tho relevant facts and 
documents relating to this appeal have 
been set out.in such detail in the judg- 
mentof the. learned Ohief Justice, which 
I have had ‘the advantage of reading, 
that I need not repeat them. I will 
content myself with expressing my opinion 
upon uch. of the points arising as seem 
to me to be necessary for the determina- 
tion: of the question’ whether the 
‘plaintiffs have succeeded in establishing 
the custom which they have sought to 
Prove. | 

The proof required for the establish- 
ment of a usage of trade was stated 
by -Willes, J. in: Plaice v.- Allcock (3) as 
follows (page 1075*): 
`~ “In order to make out a-usage of- the 
kind contended for, it must be shown as 
a matter of law, first, that it was a 
certain usage; and, secondly, that- it was 
a reasonable usage, not inconsistent with 
law, and, as a matter of evidence, that 
it was so universally acquiesced in that 
everybody in the. trade knewit, or could 
have ascertained it if he had ‘taken the 
pains. to inquire.’ 

. Applying -the law ag laid down in that 
ease, the firat, question which arises on this 
appeal - is whether the custom of wade 
‘alleged is certain, - 

In. para, 5 of the plaint, the custom was 
originally: pleaded- in very wide terms. 
This paragraph was amended. -during 
the hearing of the appeal.. The substance 
of the custom relied upon as the result 
of the amendment is as follows :— - 

- 1. In respect of the transactions entered 
into in the manner stated in para. 5 of 
the plaint by - and between the brokers, 
who are members of the Association, either 
party can call upon the other party,— 
if a seller, to produce shroff's kabala— 
if a buyer, to procure a shroff's purchaser 
for any part of the outstanding trans- 
actions between them; and -on the re-_ 
fusal of the other party to comply with 
the demand, the party making the demand 
has a right to close all outstanding trans- 
actions at the market rate of the day. 
` 2, The kabalas are to be produced at 
Page (1808) 4 F Fa Ved] hae 
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the approximate average rate of the. auty 
standing transactions between the pars 
ties, 

“3. The shroff's kabalas are contracts 
on official contract form of the Marwari 
Chamber of Commerce executed by shrojfs 
recognized by the Marwari panchayat.. ` 

This’ being the usage or custom reliad 
upon a number of considerations’ arise 
upon the’ question whether the allegéd 
custom is certain or uncertain, reasonable 
or unreasonable, which I will proceed 
shortly to refer to. 

[After considering the evidence 
Lordship proceeded : —] 

Summing the matter up, upon the evi- 
dence adduced in the ease I am of opinion 
that the alleged custom is uncertain as 
to (1) who is `a shroff, (2) what is the 
form ef the kabala required to be tendered, 
(3) whose kabala would be accepted, if 
tendered, (4) when a kabala, if called for, 
must be. given, (5) when the counterpart 
of the kabala must be returned, and (6) 
when there is a right‘ to close the trans- 
action. I am also: of opinion that the 
alleged custom is unreasonable upon two 
grounds, (a) that a broker called upon to 
tender a kabala would not’ know whose 
kabala, if tendered, would be accepted, and 
(b) that a broker who had not returned a 
counterpart duly.signed would not know 
when his transactions were liable to be 
closed by reason of his omission to return 
the counterpart. 

It follows from the opinion already 
expressed by me that in my judgment the 
plaintiffs’ case fails, and I might content 
myself with leaving it there, 

[His Lordship referred to- the instances 
which were alleged-to. prove the existence of 
the custom relied upon, and proceeded:—] 

In my opinion, therefore, the contention 
of the plaintiffs thatthe rules of the Associa- 
tion imply. the existence of the alleged 
a is unsound and cannot: be sustain» 
e 

Referring next very briefly. to . the 
instances of closing. relied upon-by the 
plaiutiffe pursuant to the alleged right, it is 
significant that only seven instances were 
given ‘ia all. Two of these ‘instances 
relate to contracts between shrojff and 
broker, and afford no assistance in regard-to 
a custom alleged to exist as between broker 
aud broker, Moreover, in all those instances, 
‘except one, the broker had either failed or 
disappeared, Further, the evidence of 


IN 


his 
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` “lasing `pureuant to the alleged right was 
‘sought to be proved’ in each of there 
Anstances by one party to ‘the transaction 
only,and in all these instances except one 


"(a case in which the breker had disappear- ° 


ed), the broker had either consented to 
or acquiesced in the closing. “On the 
evidence adduced in support of these 
“ -§jnstances, Ido not think that itis proved 
“that the closing was pursuant to the alleged 
` -Fight at all. “On the contrary, I think that 
` ‘the closing is explained by. the fact that 
' the broker whose transactions were closed 
‘had got into financial difficulties, and was 
himself willing that his outstanding transac- 
tions should be -closed. . 
__ , The plaintiffs having in my view failed to 
„prove a single instance of closing as of 
‘right under the alleged custom, I do not 
` propose myself to examine the- other 
instances, which they have adduced in 
‘Bupport of the alleged custam. They have 
‘been examined in detail by the learned 
Ohief Justice in his judgment, and 
J desire to express my entire concurrence 
“in ‘his conclusions in regard to them, ~ 
_ ,Inmy opinion the learned trial Judge 
rightly held that the plaintiffs had failed to 
establish the custom which they sought to 
‘prove, and this appeal should be-dismissed 
_ ‘with costs. - ` 


fhe a G Appeal dismissed, . 
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ing with claims for compensation had been delegated 
“by the Agent of the Railway_Compauy. to the 
Divisional Traffic Manager. [p. 617, col. 1.} 
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(1), followed. | 
-Section 140 of the Railways-Act refers not only to 
notices but to documents which have to be served on 
the Company and ‚when a claim is made under s. 77 
of the Act, it isa claim in writing to be preferred 
to the Railway Administration, which involves service 
of the'document on the Company. [ibid.] ~, 4 
< Appeal from.a decision of the Additional 
Subordinate Judge, Ranchi, dated the 27th 
J anuary, 1926, reversing. that of the 
Mapan Hazaribagh, dated the lst April, 
1924. ; 


Messrs. N. C. Sinha, N, O.Ghose- and 
oF Bhushan Ghosh, for the Appel- 
ants, - | P 

Meesrs. S, M. Mullick and B. :Ọ. De, for 

- the Respondents, | ; Sips | 


JUDGMENT. 

Ross, J.—This is an appeal by the 
‘Hast Indian Railway Company againat.the 
decree of the. Additional Subordinate Judge 
of.Ranchi reversing the decision of . the 
Munsif and decreeing the suit of the re- 
spondent for compensationfor logs of a bele 
of goods despatched from Howrah to Kodar- 
ma at Railway risk, which was never deliver- 
ed. The contention on behalf of the appellant . 
igthat the suit was barred by limitation and 
also for want of notice under s. 77 of the 
Indien Railways. Act. The goods were 
despatched from Howrah on the 17th of 
April, 1922, and the cover and the bands 
‘were received at Kodarma on 2nd of May, 
1922, There were .correspondence with 
the Railway Officials until September, 1922, 
and the suit was brought on the Sth Sep- 
tember, 1923. The learned Subordinate 
Judge held that as. there was . evidence 
“that it sometimes takes six months for a 

‘ consignment from Howrah. to reach 
Kodarma,; the suit. was not.out of time. 


- Article 30 of the Limitation Act governs 


this case, which provides that the suit 
must be brought within one year from the 
date.when the.loss occurs. Now,the-plaint- 
iffin para.4of the plaint says “that the 
plaintiff firm did not receive delivery of the 
said bale-at-Kodarmaand it appears that the 
whole of the-contentsof .the consignment 
was-abstracted presumably by the servants 
of the defendant Oompany.” The case 
alleged was, therefore, a. caseof theft, and 
in .a letter of the llth of June, 1922,. the 
plaintiff definitely stated that his goods 
had -been stolen. The contention on be- 
half ofthe respondentis that the defend- 
ant Company has not shown ‘when the loss 


Yeccurred; but when * the plaintiff's: own 


t 
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allegation ia that the goods had been 
stolen before the llth of June and when 
the wrappings of the parcel were delivered 
empty.on the 2nd of May, 1922, it is 
quite.clear that the suit instituted on the 
5th of September, 1923, was out of time. 
The suit was also defective, in my opinion, 
for want of notice under s, 77. The 
learned ‘Subordinate Judge has come to 
the .concluston that the power of degl- 
ing with claims for compensation had been 
delegated by the Agent to the Divisional 
Traffic Manager. Even if that 
does not meet the question. What has 
to be shown is that the power to receive 
notice.on behalf of the Agent had been 
delegated.as was held by this Court in 
East Indian. Railway Company v. Bhimraj 
Srilal(1). The learned Subordinate Judge 
rests his judgment on this part of the 
caseon cl (4) on the back of the Railway 
receipt, which was the contract between 
the parties. That clause only provides 
that claims for logs mustbe made to the 
clerk in charge of the station before de- 
livery. is taken, and that a written statement 
‘of the claim must be‘sent to the Divisional 
Traffic manager forthwith. This clause 
is followed ‘by cl. (5) which recites 6. 77 
ofthe Indian Railways Act, The section 
provides that claims for compensation, in 
writing, must be preferred to the Railway 
Administration (which ia the case of a 
Company owned Railway means the Railway 
Company), within .six months from the 
date of delivery. Obviously cl. (4) has 
nothing whetever to do with the procedure 
laid down in cl. (5), and no delegation of 
‘power to investigate claims, by the Agent 
to the Divisional Traffic Manager, could 
have.any effect on the operation'or inter- 
pretation of s. 77. It was sought to be 
argued that s 140, which prescribes the 
means of serving notices and documenis 
onthe Company, has no application to 
the claims in writing referred to bys. 77 
and that all the cases hitherto decided on 
this question were wrongly decided. It 
seems to me too late in the day to advance 
such an argumentas this; and in any 
case it has, in my opinion, no merit. 
Section 140refers not only to notices but 
to documents which have to be served on 
the Company and clearly when a claim is 
made under 8.77 it is a claim in writing to 
be preferred to the Railway Administration 
_ (1) 98 Ind. Cas. 767; 5 Pat. 488; A. I. R.1926 Pat. 
413; 3 P, L. P, 40h, — pee 
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which involves servica of the document on 
the Gompany. 

The case is, in my opinion, concluded by 
the decision ofthis Oourt in Hast Indian 
Railway Company v. Bhimraj Srilal (1) 
and theappeal must be decreed and the 
suit must be dismissed, but in view of 
the technicality of the defence, without 


costs, 
Fazl Ali, J.—I agree. 


A. Appeal accepted. 


rimba mae n 


ALLAHABAD HIGH COURT. 
SECOND Orvin Arrear No, 509 or 1926, 
July 9, 1928. 
Present :—Mr. Justice Dalal. 
SHEO PRASAD SINGH anp ANOTARR— 
DEFENDANTS—ÅPPELLANTS 
VETSUS 
RAM RAJ SINGH-— PLAINTIFER— 
` RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 10—Ez-proprie- 
tary tenancy—Sale of zemindari, if automatically 
creates ex-proprietary rights—Suit for profits—Bx- 
proprietary land not assessed to rent—Sir land, if 
can be taken into consideration. i 

A proprietor automatically becomes an ex-pro- 
prietary tenant of that share of his sir land which 
corresponds to the share ofthe zemindari property 
sold byhim. He has to do nothing before he is 
divested of his sir rights. [p. 618, col. 1. 

i Chaudhri Kamaluddin v. Ramzan Ali dy, dissented 
rom. 

A vendee ofa share of a proprietor cannot, in a 
suit for profits, take into consideration the profits of 
the share of sir land sold to him, unless he has had 
rent assessed thereon. Ip. 818, col. 2.] 


Second ‘appeal from a decree of the 
District Judge, Ghazipur, dated the 26th 
of November, 1925. 

Mr. Haribans Sahai, for the Appellants. 

Mr. K. Verma, for the Respondent, 

JUDGMENT.—I2 profits suit separate 
decrees were passed, one for Rs. 72 against 
Kewal Deo Singh and another for Rs. 10 
against Sheo Prasad Singh. This second 
appeal is valued at Rs. 72, soit must be 
taken that Sheo Prasad Singh has not ap- 
pealed. His appeal is dismissed, ond the 
question shall be considered as regards 
appeal by Kewal Deo Singh only, The 
plaintiff is purchaser of a 4-anna share of 
proprietary interest from the defendante 
The parties are in separate possession as 
regards recovery of rent from tenanis 
With respect, however, to certain sir and 
khudkasht lands, cultivated by the defend. 


618 : 
ants alone, it was alleged that the plaint- 
iff should -be granted one-fourth of the 
profits derived by the defendants out of 
thelande, The trial Court carefully còn- 
sidered the amcunt of profits, and fixed the 
plaintiff's, share at Rs. 84 as against Kewal 
Deo Singh. Mr. d | Baner 
lately Judge of the Ghazipur District, bas 
written one of his numerous judgments 
which are in no sense judgments at. all; 
but merely evasions of the responsibility of 
deciding issues. It was strenuously de- 
fended that part of the land in possession 
of the defendants was not sir, but ex-proprie- 

_tary tenancy, and the learned Judge makes 
this extraordinary remark in his judgment: 
— ‘The defence was that the land was, sir 
and khudkasht of the defendants”, There 
would be no dispute between the parties 
if such were really the defence. The 
judgment of such a Judge can “only be 
ignored. An interesting point was raised 
in appeal by Mr. Haribans -Sahai that as 
regards the sir land, the plaintiff cannot 
claim his share of profits. It was the duty 
of the plaintiff to get rent assessed on his 
share of the sir land and recever rent there- 
of from Kewal DeoSingh. Having regard 
to the mandatory provisions of s. 10 of the 
Tenancy Act, I agree with this argument. 
“Every propristor, whose proprietary rights 
ina mahal or in any portion thereof, whe- 
ther in any share therein, or in any specific 
area thereof, are transferred, shall become a 
tenant with aright of occupancy in his sir 
land”, < 


Olause (3) of the section for this enacts:— 
“Tf apart only ofthe share of a proprietor 
in a mahal is so transferred, such proprie- 
tor shall become a tenant with a right of 
occupancy in so much of his sir land as 
appertains or corresponds to such part of 
_ his share". A ruling of the Board of Revenue 
[Chaudhri Kamaluddin v. Ramzan Ali (1)j 


would: indicate that in the opinion of the. : 


Board the vendor proprietor -had to do 
something before he could be divested 

of his sir rights. No reason is given for 
~ such a view. The mandatory language of 
s. 10 ofthe Tenancy Actof 1901.is not con- 
sidered. I hold that a proprietor.automati- 
cally becomes an ex-proprietary ‘tenant of 
that share of his sir land corresponding to 
the share of the zemindari property sold by 
him. Uoder s. 36 of the -Land Revenue 
Act, the Oollector ought -to have fixed a 


` (1) Sel. Deo, 1920, p. 746. 
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rent for one-fourth of the sir land of Kewal 
Deo Singh. Even when he failed to do so, - 
under cl. (4) of that section, the lands 
holder was at liberty- to get rent fixed. No 
period of limitation’ is prescribed, and the 
land-holder-can proceed to get the rent 
fixed at any_time during the continuance 
of the ex- proprietary tenancy. ‘In my opin- 
ion the ex-proprietary tenancyjhas been creat. 
èd, automatically and’ the. plaintiff must 
proceed to get rent assessed thereon, and 
then recover rent of ‘theland from Kewal 
Deo Singh: He cannot be permitted to 
take the profits of that area of land int 
consideration in a suit for profits. ae 
In the present case he claimed his share ` 
of profits of 27 bighas of land approximate- 
ly, Out of this 17 bighas is sir-land, so he 
is entitled to recover profits of 10 bighas of 
land only, According to the rent fixed by 
the trial Court, he would be entitled to” 
Rs. 3) and not Re. 84 as granted by the 
trial Court, : : 
“ In the result I maintain the lower Appel- 
late Court’s decree for Rs, 10 with other 
corresponding orders against Sheo Prasad 
Singh and reduce the decree against Kewal 
Deo Singh to Rs. 31 with proportionate costs 
and interest. In this Court Sheo Prasad 
Singh shall receive ‘no costs, and Kewal 
Deo Singh shallreceive costs on Rs. 41 and 
pay costs on Rs. 31. >> ence 
The objection by way of appeal is quité 
correct that the lower Appellate Court has 
given no reasonsfor hisjudgment. I have, 
however, calculated profits on the basis of 
the deeree of the trial Oourt, so the plaints 
iff will, have no grievance. Order. as to 
the objection is included in the main decree, 
Sò no separate order on the objection -is 
necessary, | `` KN ee Pak 
“Maa” . ‘Decree varied, - 


—m > f nyi 
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CALCUTTA HIGH COURT. `: 
O1vyit APPEAL No, 864 oF 1926, - ` 
i June 21, 1928. n Sk 
Present: —Mr. Justice Cammiade and ` 
Mr. Justice 8. K. Ghose. : 
DUDU BHULYA—PuaIntiFF— 
_ APPELLANT 2 
- versus 
DUMAN BHUIYA AND 4NOoTEER— 
DEFENDa NTS — RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), Sch. ILI, Art, 


| arah F 
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8—Dispossession of tenant ~Suit-for recovery of posacs- 
sion—A pplicability of special rule of limitation. 
. For the application of the special rule of limitation 
“prescribed by Art. 30f Sch -ILI of the Bengal Tenancy 
Act it is enough if the person dispossessing the tenant 
occupied the position of a landlord at the time of dig- 
‘possession. Jt is perfectly immaterial whethér or not 
‘that person occupied that position at the time he pur- 
‘chased or purported to purchase the interest of which 
-ho dispossessed the tenant, ee TE. 
Appeal from ‘appellate decree of the 
Second District Judge, Dacca, dated the 
12th September, 1925. 

Messrs. Jatish. Chandra Guha aud Suresh 
-Chandra Talukdar, for the Appellant. 

Messrs. Sarat Chandra Basak and 
Charu Chandra Choudhury, for the. Re- 
‘spondents, . 

JUDGMENT.—This appeal is by the 
plaintiff against the dismissal by the 
Qourts below of his suit, which was for 
-declaration of his raiyati interest in five 
plots of land for recovery of possession. 


The plaintif wasa-co-sharer in a certain: 


taluk.and in addition to this he acquired the 
raiyati interest in the five plots of landin 
uit, One Peari Poddar sued the plaiatiff 
-for money, and obtained a decree, in execu- 
tion of which he brought the plaintiff's taluki 
interest to sale. That interest wassoldin 
execution of the decree -and was purchased 
by Peari Poddar. Defendant No 1 isa trans- 
feree from Peari Poddar. Possession was 
‘taken some time in the year 1917. The 
Court of first instance decreed the plaint- 
‘iffs suit; but the learned Court of 
‘Appeal below dismissed the suit, holding 
that it was barred by the. special rule 
of limitation laid down in Art. 3, Sch. III, 
Bengal Tenancy Act. In appeal it is con- 
tended that the rule of limitation applied by 
the learned Additional Judge is not applic- 
able; because it is contended that the 
person who dispossessed the plaintiff 
had not occupied the position of landlord, 
both at the time of dispossession“ and at 
the time of his purchase of the interest 
of the plaintiff, | i 
- Reference has been made to the sale 
certificate. which describes the, property 
sold -as a share in the taluk and as being 
in the khas possession of the judgment- 
debtor.. From this it is contended that 
‘Peari Poddar purported to purchase not 
merely the landlord's interest but also 
the right to khas possession and that 
therefore, the Article in the SsheJtule of 
the Bsugal Teaancy Act does not apply. 
There is no forces in the argument. All 
‘that the Article says ig thatthe special 
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„period of limitation of two: years is Jaid 
down for suits for recovery of posseesion 
by a raiyator an under-raiyat where tha 
-dispossessor is a Jandlord- and that the 
date from which the limitation runs ¿ig 
the date of dispossession. The only thing 
.with whieh we are concerned is whether 
or not at the time of the actual taking | 
.of possession, the ‘person so: taking pos- 
session occupied the position of landlord. 
If he did so, the artiele applies. It is 
perfectly immaterial whether or not that 
person occupied that position at the time 
he purchased or purported to purchase 
the interest of which he dispossessed ` thé 
tenant. eg BS LAS gaa 

The suit has been rightly decided and 
the appeal fails and is dismissed with 
costs, f 

A. Appeal dismissed. 


See neal - 


MADRAS HIGH COURT. 
ÅPPEAL AGAINST APPELLATE ORDER No. 51 
` ` oF -1926. 
October 19, 1927. 
Present:—Justice Sir Kumaraswami 
Sastriar, Kt., and Mr. Justice Wallace. - 


KENATH PUTHAN VEERTIL’ SIVASAN- 


KARA MENON -— PRTITIONER— 
ome APPELLANT 
versus 


OHALAKATTILNATUVILE PURAKKAL 
KUPPAN AND OTHERS— RESPONDENTS, ` 

Transfer of Property Act (IV of 1882), s. 52—As- 
signment of decree pending suit relating to right to 
decree amount—Lis:pendens—Civil. Procedure Code 
(Aet V of 1908), 0. XXT, r. 68—Claim petition, dismissal 
of,as being filed in Court without jurisdiction—Suit 
‘under r. 68 whether necessary. E 

Where a decree is assigned during the pendency of 
-a suit to which the assignor isa party and in which 
the right to the deeree amount is being adjudicated, | 
the assignment will be subject to the deeree that may 


“be ultimately passed in the suit. 


- Where a party by mistake filed a claim petition in 
a Court which had no jurisdiction to entertain it and 
the claim was thereupon withdrawn, and the petition 
dismissed: : : 
Held, that there was no question to be decided nor 
-was there àny adjudication, so as to render the order 
-liable to be set aside by a suit under O. ` XXI, r. 63, 
Civil Procedure Code. ; 
Appeal against an order of the District 
Court, South Malabar, in O.M.A. No. 38 
of 1924, preferred against that of the Court 
of the Principal District Munsif, Palghat, 
ia M. P. No. 185 of 1924, in O. S. No. 53 of 
1919, Bt es NG 
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Mr. P. Govinda Menon, forthe Appellant. 

Mr. P.S. Narayanaswami Iyer, for the 
Ra3pondents. 

JUDGMENT,—This appeal arises out 
ofan application by the assignee of the 
decresin O. S. No. 84 of 1919 on the file 
of the Additional District Munsif's Oourt 
of Palghat which was passed ina land 
suit by a jenmi against the kanomdar, 
The assignee prayed to attach the monies 
standing tothe creditof O.B. No. 53 of 
1919 on the file of the Court of the Princi- 
pal District Munsif of Palghat which was 
filed by the melcharth-holder to whom 
the same jenmi had granted a melcharth, 
against a prior kanomdar and against sub- 
mortgagees from that kanomdar. The 
jenmi was a party tothat suit. Pending 
the decision in O.9.No.53 of 1919, the 
jenmi assigned the decree in O. B. No. 84 
of 1919. The preliminary decree in O 8. 
No. 84 of 1914 was passed on 13th Febru- 
1919, and the final decree in January, 
1921, The assignment was made sub- 
sequent to the preliminary decree and be- 
fore the final decree. The District Munsif 
allowed the execution application and the 
District Judge dismissed it on the ground 
that it was not competent to the assignee 
to execute the decree in O.8. No, 53 of 
1919, That decree directed payment of 
the monies which the appellant now wants 
to attach, to defendants Nos. 21 and 23. 
We think that the decision of the District 
Judge is right. Tbe assignment of the 
decree in 0.8. No. 84 of 1919 being during 
the pendency .of O.S. No. 53 of 1919 to 
-which the assignor was a party, we think 
that that was subject to the decree that may 
be passed in O.S. No.53 of 1919. It was 
open to the assignor who was a party to 
.O.8. No. 53 of 1919 to have pleaded that 
‘defendants Nos. 21 and 22 could not get 

-any portionof the monies. He did not do 
so, The decree as it stands directs payment 
of the amount to defendants Nos. 21 and 
22, What the appellant does is, he seeks 
to attach this amount which under the 
decree is payable to defendants Nos. 21 and 


92 and filed execution application in O. 8.- 


No. 53 of 1919 for the purpose, It is ad- 
mitted that if the application was made-by 
the jenmi who was a party to ‘that suit 
it would be incompetent for him .to -exe- 
cute the decree which was for payment 
-of the money to defendants Nos. 21 and 22, 
Jt*seems that the assignee of the decree 
pending that suit would not bein a better 
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position than the assignor who was a party 
to that decree. l 

The next contention raised is that there 
was a claim filed by the 2lst defendant 
-whieh was dismissed and that, therefore, 
the order has become final and that the 
2ist defendant lost all his rights in the 
decree. Itistrue that the 2166 defendant 
filed a claim petition, but there was no 
adjudication as the claim was withdrawn 
owing to the Oourt having no jurisdiction 
to entertain it. The case falls-within the 
decisions in Abdul Kadir Sahib v. Soma- 
sundaram Chettiar (1) and Lakshmi Ammaly. 
v. Kadiresan Chettiar (2) and an unreport- 
ed case* of this Court in S.A. No. 896 0f 
1924, This is a case where the party by 
mistake came to a Court. which could not 
dispose of the claim and when he found 
it out, withdrew it and the Court allowed 
him to duso and dismissed.the applica- 
tion. There was no question to be decid- 
‘ad nor was there any adjudication. -It 
cannot be said that the parties invited 
the Oourt’s decision on the footing of an 
existing attachment and then raised the 
question of any want of jurisdiction owing 
to the absence of an attachment. 

The appeal fails and is dismissed with 
costs, 

V. N. V. Appeal dismissed. 

(1) 70 Ind. Cas. 648; 43 M. L. J. 467; 16 L. W. 485; 
31 M. L. T. 441; 45 M. 827; A I. R. 1923 Mad. 76. iò 


(2) 63 Ind. Cas. 431; 41 M. L. J. 198; 14 L. W. 
(1921) M. W. N. 495. 


#Since reported as 104 Ind. Cas. 424—] Ed. | 


ALLAHABAD HIGH COURT. 
First Givin APPBAL No, 11 or 1928. 
July 2, 19:8. 

Present:—Mr. Justice Sulaiman, Acting 

Ohief Justice, and Mr. Justice Banerji. 

MANGAT RAI AND OTBERS— APPLIOANTH 
VErSUS 
: Pandit BABU RAM—Oprosire PARTIES. 
. Civil Procedure Code (Act V of 1908), ss..2 (A), 
47,0. XXI, r. 22—Order refusing postponement of 
sale—Appeal— Orders in execution, when appealable 
—Tests—Execution sale—Bid by decree-holder—Power 
of Court to fix minimum price. 

An order in execution is appealable only when it 
determines the rights ofthe parties with regard to 
any matter in controversy. An order refusing to 
postpone a sale in execution isnot appealable, 
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Muhammad Zakaria y. Kishun Narain. (2), referred 


to. ; ; 
Under O. XXI, r. 22, Civil Procedure Code, as 
amended by the Allahabad High Court in 1927, there 
is no ‘power ina Court to restrict the option of the 
decree-holder and compel him to purchase property 
in a Court- auction at any minimum price. 
. Execution first appeal 
of the Subordinate Judge, Budaun, dated 
„the 19th of December, 1927. 
Mr. S. B. Johari, for the Applicants. 


JUDGMENT.—This is an execution 
first appeal arising out of a mortgage-decree. 
The appeal purports to have been preferred 
from an order dated the-19th December, 
1927. That order merely was one rejecting 
an application for stay of the sale. it is 
clear to us that such an order is not 
appealable. It:did not involve any ques- 
tion relating to the execution of the 
decree which would amount to an ad- 
judication conclusively determining the 


rights of the parties with regard to any 


in controversy, Section 
47 has to be read with s. 2 of the Code 
of Civil Procedure, and reading the two 
sections together it is obvious that every 
order passed by an Execution Court is 
not necessarily appealable. 1 is only 
appealable when it determines the rights 


of the matters: 


of the parties- with regard to’any matter’ 


in controversy. A refusal to postpone & 
sale -did not determine the rights of the 


_ parties within the meaning of that sec- 


tion. We may refer to the case of Husain 


Bhai v. Beltie Shah Gilani (1) and Mu- 


hammad Zakaria v. Kishun Narain (2), 


The learned Advocate for the appellant. 


has ‘relied on the case of Shiam Lal v. 
Roshan Lal (3), Piggott, J. in that case 
did - not 
the question whether an order passed: 
in the course of proceedings held under 
O. XXI, r, 26 was appealable. Walsh, 
J., however, thought that because there 
were 15 paragraphs of controversial plead- 
ings in the objection their dismissal was 
a judicial decision. In the present case 
a- refusal to postpone the sale did not 
amount to w final judicial decision. 
There are other grounds taken in the 
memorandum of_ appeal, but they ap- 
parently were not pressed before the 


(1) 83 Ind. Gas. 1035; 46 A. 733; 22'A; L. J. 706; A, 
I, R. 1924 All. 808; L. R.5 A. 482 Civ. - 
aoe 92 Ind, Cas, 644;.48 A. 260; A, I. R, 1926 All, 
(3) 35 Ind, ag, 230; 14 A. L J. 393. . 


RAMASUEBA RAJU 0, SHSHAMMA, `” 
Husain Bhai v. Beltie Shah Gilani (1) and 
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Court below, for there is no reference to 
them in ithe order and Mr. Johari; on 
behalf of the appellant, is unable to state. 
that they were actually pressed ‘before 
the Court below. 

We are further of opinion. that they 
have no force, Mr. Johari contends that 
the judgmént-debtor has been prejudiced: 
because’ the sale proclamation did not 
mention that the other encumbrances men-- 
tioned therein were subsequent. This ob- 
jection of the judgment-debtor was-futile. 
because the dates of all these subsequent. 
encumbrances were actually mentioned in.. 
the sale proclamation. The: only other 
point urged by him is that the decrea- 
holder should not have been allowed to 
purchase. the property at a price lower" 
than the value estimated by the Court, 
Order XXI, r. 22 of the Code of Civil Pro- 
cedure was amended by this Court in 
1927, and under the amended rule there- 
is no power in a Court to restrict the 
option of the decree-holder and compel 
him to purchase property at any minimum. 
price. No other point is pressed before 
us. The appeal accordingly has no merits. 


and ig dismissed under O. XLI,r. 11, 


A, MAH Appeal dismissed, | — 


ee 


MADRAS HIGH COURT. 
Oivit Serr No, 599 or 1:26, 
July 27, 1928. 
Present:—Mr. Justice Venkatasubba 


Rao. 
V. R. RAMASUBBA RAJU 
‘py Next Ferenp O. GOPALA 
KRISHNA RAJU-—PLAINTIFE 
versus 
SESHAMMA AND oTHERS— 
a DEFENDANTS. ; 

Civil Procedure Code (Act V of 1908), O. XX, r. 19 
—Administration action—Interest on debts—Rights of 
secured and unsecured creditors. 

In an. administration action, unsecured creditorg 
are entitled to interest up to the date of the pre« 
liminary decree and not to the date of payment or 
any other date. As regards secured creditors, on 
the analogy of the tule that obtains in insolvency, 
they are entitled-to interest, from the proceeds of the 
sale of secured property upto the date of payment, . 
LF col. 1.) K 

nre Summers, Boswell y. Gurney (3) and Jugag 
Kishore v, Bankin Chandra (4), pea” 6 gah 


Wa 


-yecital in 


622: 
“Administration action in respect of the 
estate of P. V. Ramachandra Raju, deceas- 


ed. > 
- Mr. A. V. Seshayya, for the Petitioner, 
ey T; dari Mudaliar, K.B, 
Kiishna Rao Naidu, K. E. Raja Gopala 
Chariar and H. Suryanarayana, for the 
ts. b . 5 
Respon GMENT.—This is an administra- 
tion suit in which a preliminary decree kas. 
already been passed, The question that I 
dm-now called on to decide is, whether 
claimant No. 4, who is a creditor - of the 
estate has a lien in respect of unpaid 
jurchase- money. 
a The suit telak to the estate of Mr. P. V. 
Ramachandra Raju, deceased, who was 8 
Vakil of this Court. The claimant No. 4- 
Nhayamanasweml sold toMr. Raju on the 
84th of December, 1911, certain 1mmove- 
able property at Madras, The deed of sale 
mentions that the price settled was 
Ra: 30,000 of which Ts. 18,000 is stated 
to be the amount received by the vendor -in 
dash. In regard to the. balance of the 
purchase-money, there is the following 
the sale-deed: ; DOE: 
“Déducting the said sum.of Rs, 18,000 
I have agreed and undertaken to deliver 
the title-deeds relating to these properties 
and after delivering the same to you 
receive from.you the balance of Rs. 12,000 
for purchasing other properties 48 atated 
aoe of the questions to be tried is: Has 
the vendor a statutory charge upon the pre« 
perty under 3,55 of the Transfer of Property 


Ave Reja, on the 6th of Marcb, 1924, 
mortgaged a portion of this property to 
Ammayl Ammal, claimant No. 13. Two 
contentions were raised by the latter as 
well as by the plaintiff in the sult (the son 
of Mr. Raju), namely, that under the sale- 
deed, there is no charge for the unpaid 
purchase-money and if originally there was 


such a charge it was subsequently abandon- 


; ir learned Advocates, however, 
od. od nae it was futile to advance these 
gontentiona and gave them up. But Mr. 
Venkataraghavachari who appears for an 
‘unsecured creditor, claimant No. 6, serious- 
‘ly .pressed these contentions. It cannot be 
argued that the charge is excluded by 
‘yeason of the fact that payment of a portion 
‘of the purchase-money is deferred. It is 
‘contended that the gala was rot in con- 
‘pideration of a sym of money, hut of a 
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covenant to pay. There is no wařraŭút for 
this suggestion and Webb v, Machpercon (2), : 
where this distinction seems to be recogniz- 
ed, is itself an authority for the position- 
that on the terms of the present ‘deed, the: 
sale was not in consideration merely of a 
covenantto pay. Idonos proposé to dis~ 
cuss this question at any further length | 
as I have already consideréd this point in. 
a recent judgment of mine in Alwar Chetty 
v. Jagannatha Aiyar (2). í 
O AAN E TAG KA E KAG, E 
` There remains only the question of inter- 
est. The Ofcial Refree has -allowed- 
Thayamanaswami onthe basisof an oral 
agreement, interest at 12 percent. per annum 
from the .20th of February, 1923. No. 
reason has been showa why I should- revise. 
this finding as regards the, point of time- 
from which interest runs; and as a secured: 
creditor, he is entitled to interest at the 
same rate from the sale-proceeds to the: 
date of realization of his debt. I have-now 
dealt with all the questions that have been 
eer in regard to the claim of claimant- 

o. 4, - 
Iam now asked. to give a -ruling ‘for 
guidance in the administration of -this- 
estate, on the point, viz, till when -is 
interest payable, first to the unsecured,. 
secondly to the secured, creditors? - The 
provision of law which applies to adminis-- 
tration suits is O..XXr, 138, Civil Procedure: 
Code. It says that where the Court is- 
administering the estate of a deceased 
person which is insolvent, the same: rules 
-shall-be observed, as to ‘the respective 
rights-of secured and unsecured creditors 
as to-debts and liabilities provable and as 
to the valuation of annuities and future, 
and contingent liabilities respectively, aa 
may be in force with respect to the estate 
of persons adjudged or declared insolvent. 
This rule substantially corresponds with 
3: 10 of the Judicature Act, 1875. The. 
question came up as to until what date an 
unsecured creditor was entitled to interest 
under this English section. In In re: 
Summers, Boswell v. Gurney (3) Jessel, M. R.; 
expressed approval of the following rule 
as stated in Seton on Decrees: i 

- “A creditor on an insolvent estate whose 
. debt beara interest is not entitled to interest 


JA) 30 T. A, 238; 31 C. 57: 13 M. L.J. 389; 5 Bom. 
L. R. 838; 8 C. W, N. 41; 8 Sar. P. O. J. 554 (P. C.). 
. (2) 108 Ind, Cas. 291; 54 M, L, J. 109; a? L, Wi 


33. 
(8) (1879) la Ch, D, 186; 27 W, K. 866, 
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up.to the day of paymént, ‘but only- to the 
date of the judgment for administration, 
which, by virtue of the Judicature Act, 1875, ` 
.& 10, is equivalent ‘to an adjudication. in’. 
_ bankruptey.” | : ee: 

The words in this rule “the judgment for 
administration” correspond to the words: 

“preliminary decree” in O. XX, r. 13, Oivil 


Procedure Code. >.. 4 ; ; 
“16 follows, therefore, that ‘unsecured 
creditors are entitled to interest to the date 
of the preliminary decree and not to the 
`- date of payment or any other date. ` 
` The law that isnow in forcein England is 
that contained in s. 3L-of the Administra- 
tion of Estate Act, 1925, and is not different 
from ‘the law that -obtained previously. 
See Annual Practice, 1928, p. 1125 and 14 
Halsbury’s Laws of England, p, 345. | 

* Next, as regards secured creditors the 
Question presents no difficulty at all. On- 
the “analogy of .the rule that obtains in 
insolvency, they are. entitled to interest, 
from the proceeds of the sale of secured. 
property, up to the date of payment. “See. 
Jugal Kishore v, Bankin Chandra (4). I 
give my ruling accordingly. The amounts’ 
due to -the -secured and unsecured creditor 

. shall bé calculated on this basis. oN 
The’ Receivers shall place before me a 
scheme for the disposal of the moneys. 
available for distribution, a, 
. As regards costs, I make the following 
order. From the funds of the estate, the 
plaintiff shall be paid Rs. 750. I -under- 
stand that he has ‘already been paid 
Rs. 500 and this ‘sum ‘shall be deducted. 
The 2nd and the. 3rd‘defendants shall 


éach be paid Rs, 108, the 6th claimant T 


Rs. 125.and the 4th claimant Rs. 150. | 
* The Receivers shall -také into account. 
these various sums in preparing the 
‘schemé to which I have referred, 
V. N. -V ' , Order accordingly, 
S (4) 51 Ind, Cas, 192;'41 A. 481; 17 A, L. J, 480, 


Lisa P 


'. MADRAS HIGH COURT, © 
APPEAL AGAINST Oper No, 439 oF 1927, 
`. ..°. February 13, 1928. i 

` Present :—Mr. Justice Devadoss and 
. ~- + Mr, Justice Jackson. _ 
- At. A. ALAGAPPA CHETTIAR 
eats: — APPELLANT yo 
Ce oo o |: NG 
VELLAOHAMI SERVAI— RESPONDENT, 
Provincial Insolvency Act (V of 1920), a. 7 5—Alieneg 


“+ T- ËRPAN ALT 0 BHAGWANT KISHORE, - 
. of insolvent's property, 


_ swamy Aiyar, for the Appellant. 


‘alienee of, ‘the insolvent’s 


- isgoverned bythe principle that an 


P 


es) 
whether aggrieved by order 
admitting proof of creditor—A ppeal, right of. de 
An alienes : of insolvent's.property.is not a person 
aggrieved by an order admitting the proofof a cre- 
ditor, so as to be entitled to appeal against it, inas-. 


‘much ashe is only very remotely affected by the’ 


decision in favour of the creditor. 


we parte Sidebotham, In re Sidebotham (1), follow-" 
e ; 


‘Appeal against an order of the District 
Oourt, Ramnad at Madura, in O. M. P, No, - 
220 of 1927, in I. P, No.60f1918, 07" 
| Messrs. K. Rajah Aiyar and V. Rama- 
Mr. G. Krishnaswami Aiyar, for the Re- 
spondent; CF 
. JUDGMENT.—The [appellant is an: 
property. He 


appeals against an order admitting the 


proof of a creditor. He is not a per a 
grieved by- the order admitting Doi. He 
may be very remotely affected bythe deci: : 
sion in favour of the creditor. This case 
agegriev- 
ed: person . must be one who is affected by 
the order appealed against as put by James; 
L. J.,in Ex parte Sidebotham, In re Side- 
botham (1). The fact that the appellant 
was allowed by the lower Court to Cross 
examine the witnesses of the.creditor would 


not give him a locus standi in the proceeds. 


ings so as to enable him to present an apa 
peal against the order in favour of the 
creditor. . The cases in Alagappa Chettiar. 
v. Nagaratna Mudaliar (2) and Kumarappa 
Chettiar v, Murugappa Chettiar (3) are disi 


‘tinguishable from the facts of the present- 


case. The appeal is dismissed with costs. .. 


VNAV. -Appeal dismissed 

' (1){1880).14 Ch. D. 458; 49 L. J. |; 49 
“Tetas W. È 115. ae D J. Bk, 41; 49 D. 

. (2) 42 Ind. Cas. 789; 33 M. L. J, : 7 

X. 677; BL. W. 445; 22 M, LT. me (A) MW, 
(8) 38 Ind, Cas, 771, < ` 


ALLAHABAD HIGH 6 
Fisst O1ViL APPEAL No. 247 ue 
> June 12, 1928. ' 
resent:—Mr. Justice Sen 
._ ., Justice Niamat Ullah" i 
Hakim Syed IRFAN ALI anp OTHERS 
_ , PLAINTIFFS—APPELLaNTS 
Babu BHAGWANT KISI 
abu W ‘KISHORE 4a IR Gen 
| : Dzrenpanté—Resronpanrs, | AE 
Muhammadan Law—Wagi—Essentials of valig 


A 


- 624. ` l 
wagi--Ultimate dédication to-poor or charitable pur-. 
poses, necessity of—Mere use of word “wadi, whether 


implies such dedication—Musalman Waqf Validating - 


Act (VI of 1918), scope and effect of. , 

‘Sg ge J. tenet Ullah, J., dissenting).—The 
mere use 
wagf in 
necessarily 


-favour’ of one’s descendants would not 
predicate an ultimate dedication in favour 
of the poor or some other meritorious ‘object, which 
is essential for the validity of a wagf. under the: 
-Musalman Waqaf Validating Act. [p. 620, col. 2; p. 
631, col. 2.] 7 A i : 
“Per Niamat Ullah, J:—The primary and technical 
meaning of the word ‘wagf’ implies ultimate benefit 
to the poor-or to.some charitable and religious pur- 
pose. [p. 641, col: 1.) : 
[Case-law discussed. ] : z 
Where a Muhammadan madea wagf of his -pro-, 
perties indicating the objects of the endowment and 
limited them to the members of his family and 
. stated in explicit language in the deed of wagf that 
the wagf was intended exclusively for the benefit of. 
the family and that the members of the public had 
no right ‘of administration or control: 7, l 
Held, per Sen, J. (Niamat Ullah, J., dissenting).— 
That-the waqf was invalid inasmuch as there was no 
express.or implied ultimate dedication for the poor or 
any religious, pious or charitable purpose |p. 632, col.- 


; Mer Sen, “J.— Under the Musalman Waqt Validating 
Act, where the dedication is made in favour of one’s 
descendants, generation after generation, it is not, 
necessary that, there should be an immediate or con-, 
current gift in favour of, religious or charitable 
objects under the “Muhammadan Law. The polisy of 
the Act is amply vindicated, if there isen ultimate: 
gift in favour of .such objects as are. considered 

ious, religious, charitable or meritorious: under the: 

. Muhammadan Law or religion. [p. 627, col. 1] 

The Musalman’ Waqf Validating Act allows the 
settlement of properties in perpetuity in favour’ of? 
‘the. family, children or descendants of a person 
belonging to the. Musalman faith. [p. 627, col. 2.] 
= The. mere fact of no member of the public having 
been appointed a trustee will not invalidate the- 
trust. (tbid. us : ; 

First Spee from a decision of the Sub- 
ordinate Judge, Agra, dated the 7th of. 

May DN A gs 
a Iqbal. Ahmad, Mukhtar . Ahmad 
and S. K. Dar, for the Appellants,- ae 

Mr. N. P. Asthana, for the Respondents, 


JUDGMENT. . 


“This is an appeal from the 

Pee and decree of the Subordinate 
Judge of Agra, dated the 7th of May, 1925, 
dismissing the plaintiffs’ suit for a declara- 
tion that the property apecified in schedule 
A of the plaint was endowed property and 
as such was not liable- to attachment -and 
gale: in execution of the decree. held by 
Kedarnath, defendant No, 2 and by Shankar 
Lal defendant No. 3 against Hakim Saiyed 
“Ali Ahmad, defendant No, 4. east 
Hakim Saiyed Mubarak Ali was a Mabam- 
madan of the Hanifi eect, His estate 


IRPAN ALI 9; BEAGWANT KISHORE, 


of the word ‘wagf’ or the making ofa, 
` Sitara Begain,two sons, HakimSaiyed Nisar .- - 
.Abmad'and Hakim Ali Ahmad (who figures, 
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consisted of a residential house, six. small. 
houses which used to be rented out for, 
shops and of zemindarishares in two vil- 
lages, namely, Nagla Patam and Phulpur. _ 
His family consisted of his wife, Musammat ` 


in the suit as defendant No.4), two daughters,. ` 
Musammat Mustafa Begam and Musammat 


Murtaza Begam and: a grandson named 


Saiyed Wahajuddin. a 
“On the 22nd of June, 1909, he executed 
a Will which sets out in detail the pro» | 
perties owned by him, This Will, which - 
appears to have been attested by his wife,. 
his sons and daughters and duly regis- 
tered by the Sub-Kegistrar of: Agra pro~“ 
vided that one third of the income of hia 
property after paying the Government re- - 
venue, the rates and taxes and the salaries 
of servants should. be utilised for neces- 
sary repairs and for expenses’ relating to 
marriages and deaths (presumably of the 
members of the family) and forthe fateha. 
ceremony of his ancestors, The rest of the 
income of the property was to be divided 
amongst his wife, sons and daughters in 
certain fixed shares: This arrang-ment was’ 
to remain in force for a period of 25 years. 
after which the executors under the Will’ 
were directed to divide the property among 


‘the heirs according to their Quranic shares, 


under the Muhammadan Law. | | | 
On the 11th of May, 1911, Hakim Mubarali 
Ali executed adocument whichhe descri-. 
bes as a codicil to the Will dated the 
22nd of June; 1909, The scheme of. the 
original Willis not. departed from. The. 


‘legacies are confined to:the members of the, 


family. but the original legacy in favour 
of the twosons is modified to this extent’ 
that in place of. the legacies to the sons. . 
personally, they are legacies to the song, 


their wives and children. ` 


This document ia also attested. -by his 
wife and children like the documents first 
mentioned. , NE, . . 

-On' the 7th of March, 1913, the. Musala 
man Waqf Validating Act (VIof 1918) 
was placed upon the Indjan Statute Book, 

Saiyed Mubarak Ali did-not contractany 
debts during his lifetime: and’his estate 
was-not burdened with any liabilities: 

Theeven peaceful tenor of his life appears 
to have been disturbed -by his elder son 
Saiyed Ali Ahmad, who entered upon a 
course of extravagance contracted debts and | 
disgraced himself by ultimately seeking. 
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the shelter of the Court. of Bankruptcy. 
e wasadjudicated an insolvent about the 
year 1910. oo LE 
Matters stood thus, when on the 23rd 
of Ọctober, 1913, Saiyed Mubarak Ali re- 
-voked’ the .two Wills already ‘referred to 
and executed a. fresh document which 
purports to be an instrument of: a testa. 
mentary character under which a waqf was 
created relating to his entire property. ~ 
The governing idea. of the - testator, 
as can be gathered from . the first two 


Wills; is that: his estate should remain: in- 


tact after his death. Although’ the. con- 
sent: of the heirs in the lifetime of ‘the 
testator does not validate ‘a Will under 
the Hanifi Law. he got these. two docu: 
ments attested by his. heirs with a view 
to ‘bind their’ conscience - with. a “moral 
obligation. to give effect to his wishes. 

When the third document came to be 
executed, 


of his descendants. by force of the Waqf 
Validating Act; and the assent of his heirs 
was no longer necessary. The thitd docu- 
ment dated the 23rd of October, “1913, -is 
not ‘attested by--his wife, his “Bong. and 
daughters, ..- ` eS 


It opens with’ the following words :— ` 


“I,the executant, am a. Saiyed -Musalman 
ofthe Hanifi,sect, Previously, I executed 
-&, Will and ‘codicil in- respect of 'my pro- 
perty’and ‘had then | registered. I -now 


revoke all of them and make å wagf -by - 


Will ofall my, property a list of which is 
attached. to, and forms. part.of this docu- 
ment, and declare it to be wagf by Will” 
As amatter of fact, no list of. property is 
‘appended to this document, This omis- 
sion does not invalidate the desd because 
- the -property was ascertainable and has 
‘been“ascertained by the evidence produced 
inthiscasea > 0 0 o> no ak 
' In paras. 2 and 3 of this. instrument 
trustees are nominated two of whom are 
the plaintiffs of this suit. The third trustee 


. died and in his. place was appointed his son,. 


who is the plaintiff No. 2; ne 

` Directions have also’ been given as -to 

`, how the vacancies were to. be: tilled- up,. if 
the -trustees died or refused.to ‘assume the 

‘office; - Pee at Swett 
The scheme, of the. endowment will ‘be 


‘apparent’ from the following paragraphs:— 
the ` trusteés to pay-the Government -reve- 
pre and cesses and other (Government 


40. 4 


akim Mubarak Ali ‘thought, 
that” he could ereate.a, perpetuity in favour - 
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“demands, ‘etc., whatever they may be, ‘as 
-well as- to defray. the: expenses of repairs ` 


and other expenses relating to the pro- 


perty and to. pay the wages. of employees `, 


out of one-third of the income of the wagf 
property and then to spend the remaining 
income on good acts, recognised as such by 
the Muhammadan Law (as-for instance 


fatiha offerings for elders, education and ` 
< marriage of children; ete., etc.)and out of 


the other two-thirds of the income of the 


~ waqf property: ; 
_ (a) To continue ‘to pay Rs. 20a 
month to Musammat Sitara Begam my - 
‘wife for her maintenance. 


This sum, she 
(will get) till the term ofher life, and after 
her (death) the legal heirs will be entitled: to 
get the same for their maintenance, ; 

(0) Similarly, out of the aforesaid two- 
thirds of theincome, my daughter's son Saiyed 
Wahajuddin will be entitled: to get, Rs. 5 
a month for maintenance, generation after 
generation.. . . i < ;, 

(c) Similarly, out of the said income 
Hakim Saiyed Ali. Ahmad, the eldest son, 
and his wife and children will be entitled 


“to get Rs, 30 a month for their maintenance 


jointly, generation after generation. 3 

(d) Likewise, Hakim Saiyed Nisar Ahmad 
my second son, and his wife, and legiti- 
mate children will be entitled to. get Rs. 30 
a month for their maintenance jointly, 


- generation after generation, 


- (e) In the same way, my.daughter Musam- 
mat Mustafa Begam will be entitled to get 


- Rs. 15 a month forher maintenance, gene» 

. ration after generation. ; ia 
7) : 
ter, Musammat Murtaza Begam, will be 
‘entitled to-get Rs, 20 a month for her 


In the same way, my second daugh- 


maintenance, generation: after generation. , 

Paragraph 5.—“It- will be- binding on the 
trustees to` pay the fixed sums to the ree 
cipients for. their maintenance. But the 
‘recipients will, -in no way, be. competent 
to transfer these stipends,. nor. can ’ the 
stipends be liable to. attachment and sale. 
_in any decree.” i 


Paragraph, 6.—“The dwelling house, to- 


gether with its appurtenances, is; also in- 


~ cluded in the’ wagf.and it, too. can, by no’ 
means be transferred or: incumbered, Of ` 
- course,: the- persons, “for whom . month] f 
-stipends have been fized-by means of this 


1 . waqf, will be competent- to live im it,” 
_. Paragraph 4.—"It will “bo incumbent on . 


Paragraph 7.—“After :the payment of the 
- aforesaid stipends out of the .two-thirdseof 
„thd income, the balance, be-whatever it. may, 


“> 
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will be reseryed and appliéd in multiplying 
the property. It will be lawful for the 
trustees to-make an addition to the monthly 
stipends out of the balance in their hand 

according asit may be advisable when the 
numberof the children of the stipendiaries 
grows larger.” 

Paragraph 8.—“Tke trustees or other per- 
gong will not be ccmpetent to transfer or 
encumber the wagf property in any way.”. 
t Paragraph 11,— In case of violation of 
the above conditions or any other kind of 

< misconduct relating to the waqf, it will be 
- lawful to avert it by the provisions of the 
law.. But it should be borne in mind that 
this-is a waqf forthe family and not for 


the public-so the public have nothing to _ 


do with it. The trustees will .be the 

. directors and manegers of this wagf and 
only the persons declared entitled to. stipend 
‘and maintenance under this wagf, will be 
entitled to prevent, if necéssary, violation 
(of the conditions) and misconduet. 

“I have, therefore, exéctited this (deed 
‘ofj: wagf by Will in order that it may stand 
as authority.” ° ` j : 

This docu ent was registered by Maulvi 
Abdus Sanad Sub-Registrar of Agra on 
the 23rd of October, 1913. 

- Saiyed - Mubarak Ali died.on the 2nd of 


December, 1914 Upon his death, the Will . 


‘was assentéd-toby all-his heirs. The trustees 


-entered, upon their office immediately and: 


- remained in possession ofthe property till- 
‘troubles began in the year 1923. 

-. Kedarnath defendant No. 2 obtained a 
simple money decree against Saiyed Ali 
“Ahmad for Rs. 655, Shankar Lal defendant 
No.3 algo obtained a similar-decree against 


‘him for Rs. 371-8-6, These decree-holders ` 


caused the property in dispute to be attach- 
“ed by the Official Liquidator, the defend- 
ant No.1 onthe 28th of February, 1923, 
The date fixed foreale was the 23rd of May, 
1923; The plaintiffs as mutwaillis of. the 
endowment: applied for and obtained the 
z permission of the. Insolvency Court to in- 
_ stitute the present suit which was filed on 
“the 29th of October, 1923. - - ; 
- .The Official Liquidator did not contest 
- the suit. : Negotiations for a compromise 
were in. progress in the Court below for 
some length of time but ultimately the com- 
promise fell through. The suit was’ con- 


tested by the defendants Nos. 2 and 3 upon . 


` various grounds, most of which were frivo- 
lous- and which. were properly rejected by 


. fhe: learned Subprdinate Judge. - Those: 
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pleas have not been urged before this Court- 
and require no further notice. : ee. 
. The plea which prevailed in the Court . 
below was that the instrument dated the 
28rd of October, 1913, did not create a valid. 
waqf under Act VI of 1913. The claim 
was accordingly dismissed.. ` 

The sole question for determination in 
appeal before this Oourt is whether the 
instrument conforms to the provisions of- 
the Waqf Validating Act of 1913. 

The judgment of the Subordinate Judge 
appears to have been influenced by the 
following considerations :— (a) A negligible | 
sum has been provided for the instrument 
of tiust for charitable objects, (b) under the 
terms ofthe Waqf Validating Act, no waqf 
in perpetuity for the support of one’s family 
children or descendants generally was 
valid, without an ultimate provision being 
made either expressly or by neceseary im- 
plication for the benefit of the poor and 
the needy or for a religious, pious or 
charitable purpose of a permanent charac-- 
ter recognised bythe Muhammadan Law. 
There was noprovision in the document 
in controversy for the ultimate destination 
of the income of the two-thirds of the pro- 
perty,in case the family became extinct as 
a whole or where any of the several branches. 
for whom provision had been made. in the - 
Will, ceased to exist, (c) the members of 
the public had no hand in the control or- 
administration of the trust. i f 
_In considering the circumstances which 
immediately proceeded the execution of this 
document, the material fact which must 
have inflnenced the judgment of the testat- 
or was the pecuniary embarrassment of 
his first son, which culminated in his being 
adjudicated an insolvent in the year 1910.. 


‘The extent of his liabilities isnot exactly 


known, but these must have been large 
enoughandin any case embarrassing enough 
to force on Ali Ahmad the necessity ofseeke. 
ing the protection of the Insolvency Court. 
It was about this time that the first Will 


.of Saiyed Mubarak Ali was executed. The . 


date of the Willis 22nd of June, 1909. -The 
testator was about 70 years old at the time: 
of the execution of this document.. He 
appears to have felt’ considerably appre- 


_ hensive as to the future of his family after 


his death. The provision and the under- 
lying scheme of this dodument ‘prove toa 


_demonstration that Mubarak Ali was anxious 


that after his death the property léft: by 
him;.“may remain safe and be not wasted,” 
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_ The ruling idea was the .preservation of 
the property. Restrictions. were imposed 
against partition of transfer of the property 
for a period of 25 years certain. He-ex- 
pected that quarter of a century was long 
enough to allow the storm which had 
gathered over the head of the first son to 
be allayed. | se 
| The Court below has taken into considera- 
tion the smallnessof the sum provided for 
the benefit of the needy and the poor or for 
other. meritorious purposes out of the re- 
sidue of the income of one-third of the wagf 
property, The income of the wagf pro- 
perty [cannot be ascertained from the 
materials before this Court either exactly 
or approximately. Rupees. 120 per month are 
charged upon the income of two-thirds of en- 
tire property. This may be the whole of the 
net income or a substantial residue may 
be left after paying the maintenance 
allowances. The Subordinate #Judge pro- 
ceeded upon the data that Re, 120 a month 
either is or may well be taken to be the net 
income of two-thirds of the wagf property 
and concluded that the income of theremain- 


ing one-third could be no more than Rs. 60. 


amonth. This is thé pure speculation 
and the conclusion arrived ‘at. by the 
learned Subordinate Judge was unwarrant- 


_ The learned . Subordinate Judge . has 
_ evidently failed to see that under the Waqt 
. Validating Act, where the dedication is 
made in favour of one's descendants, 
generation after generation, it is not neces- 
sary that there should be an immediate or 
concurrent gift in favourof religious or 
charitable objects under the Muhammadan 
Law. The Act does not provide that there 
_ should be a substantial concurrent gift to 

-méritorious objects or that there should 
be a concurrent ‘gift to such objects atall. 
The policy ofthe Actis amply vindicated, 
if there is an ultimate gift in favour of such 
objects as are considered pious, religious, 
charitable or meritorious | under the 
Muhammadan Law orreligion, The learned 
Subordinate Judge has, therefore, gone off 


“the. rails . in. taking -into - account the 


paltriness of the income set apart for charity, 
ete. E NA een PR a, 

_It.is-not unlikely that the provision in 
para. 4 relating to the residue of the income 
of the one-third being spentupon pious and 
charitable objects was purely illusory and 
no more than a cloak with a view to circum- 
yent the law against- perpetuities, It 
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was opente Hanifi Muhammadan to get 


“round the law against: perpetuities by 


strictly adhering tothe preceptscontainedin 
Act VI of 1913. The document in controversy 
was executed very soon after the Act, 
and the testator or his advisers do not 
appear to have- carefully considered the 
provisions of the said Act, £ 

The Waqf Validating Act allows the 
settlementof properties in perpetuity in 
favour of the family, children or descend- 
ants of a person belonging to the Musalman 
faith. A settlement of this description 
from its inception and in view of its scope 
and ‘character is more domestic than 
public, .The Act does not require. that 
persons, outside -the family, should -be 
appointed mutwallis or trustees or that the 
members of the public should have a 
hand in the control of funds or in the 
general administration of the trust. It is 
ata remote future that the contingency may 
arise when the ultimate trust in favour 


‘ofthe poor has got to be administered 


either by the state or by the members of . 
the public. But the mere fact of no mem- 
ber of the public having been appointed a 
trustee will not invalidate the trust. The 
learned Subordinate Judge has evidently 


erred in attaching undue importance to the 


implications flowing from the provisions of 
para. 11 of the Will. : . 

If the instrument ` creating the wagf does 
not fulfil the requirements of the. Waqf 
Act, it may lend itself to the criticism 
that the: provision . in favour of certain 
pious objects was the illusory. and the 
imperative directions contained in the in- 
strument that the members of . the public 


.can and should in no case have a: voice in 
the administration of the trust may have 


an important bearing upon. the question 


‘whether the testator intended an ultimate 


destination of the usufruct of the property 
in favour of the needy andthe poor or. in 
favour ofan object. of any recognised merit 
under the Muhammadan Law. - . ._: 
In order to constitute. a “wag” under 
g. 2, cl. (1) of the Musalman Waqt Validating 
Act, certain conditions should be fulfilled: 
(1) The settlementshould be . of any- pro- 


perty,(2)the appropriation should. be ‘per~ 


manent and not for a limited . period . only, 
(3) the object should be such as is recog- 
nised by the Musalman Law as religious, 
pious or charitable. The words.‘permanent 
dedication’ -imply that the ‘subject and the 
object should be unfailing, It further re 


ase 


cognises thatthe ivdgif should have the 
purpose ofthe dedication in his mind and 
that the said purpose should be a meritori- 
ous object underthe Muhammadan Law. 
A dedication of property in perpetuity to 
the members of the family may be a pious 
object under the Muhammadan Law but 
a wagfin favour of oneself and descend- 
ants is not valid unless the unfailing object 
is indicated by express text or neceesary 
implication. 

The Act, therefore, contemplates that the 
object should be defined and which must 
fall under the category of religious, pious 
or charitable purpose recognised by the 
Musalman Law. 

‘Section 3 of the Act legalises a waqf 
created (1)for the maintenance and support 
wholly or partially of one’s family, children 
or descendants and (2) for tLe maintenance 
and support-of the appropriator during his 
lifetime or forthe payment of his debt 
“provided that tke ultimate benefit is in 


such å case expreesly cr impliedly reserved ` 


for the poor or for any other purpose recog- 
nised by the Musalman Law asa religious, 
pious or charitable purpose of a permanent 


character.” It dispels the doubt caused 
by conflict of authority on the point 
whether the appropriator could make 


any reservation for his own maintenance, 

The Waqf Validating Act amounts tea 
statutory recognition of the views of West, 
J., if not entirely, atleast very substan- 
tially, as set forth in Fatimabibi v. 
Advocate-Generalof Bombay (1): “A waqf 
must be certain as to the property appro- 
priated, unconditional, and not subject to an 
option. It must, too, have a final object 
which cannot fail; and this object, it 
seems, must, according to the better opinion, 
-be expressly set forth.” Under the Act, 
the final object need not be explicitly 
declared. 

In Muzhurool Huq _ v. Puhraj Ditarey 
Mohapattur (2) Kemp, J., observes (at page 
237*) “We are of opinion that the mere 
charge uponthe profits of the estate of 
certain items, which must inthe course of 
time necessarily cease, being confined to 
one family and for particular purposes, and 
which, after they lapse, will leave the whole 
profit intact forthe original purposes for 
which the endowment was made, does not 

(1) 6B. 42 at p.51; 6Ind. Jur, 253; 3-Ind, Dec, 
(x l 


. 8.) 485. 
` (2) 13W. R.-235, ; 8 
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render the endowment invalid under the 
Muhammadan Law. A person may make 
an endowment settling lands on himself and 
enjoying the profits during his lifetime, 
and after his lifetime devoting the profits 
to the support ofthe poor, the main object 
ofthe Muhammadan Law being that the 
profitsof the land endowed should be 
endowed for a purpose which always re- 
mains in existence. Now, the poor are 
always with us,and, therefore, a man mak- 
ing an endowment and enjoying the profits 
during his lifetime, to go to the poor 
after his death, does notmake the endow- 
ment for an uncertain or non-existent 
object.” 


Under the Muhammadan Law as dis- 
tinguished from the text of the Waqf 
Validating Act,an ultimate dedication to 
the poor was necessary to indicate the 
perpetual character of the disposition. 

To go back fora moment to the deci- 
sion of West, J., inthe case already referred 
to. The learned Judge observes (at page 03*): 
“If the condition of an ultimate dedication 
toa pious and unfailing purpose be satisfied, 
a waqf isnot made invalid by an inter- 
mediate , settlement on the founder's 
children and their descendants. The bene- 
fits, these successively take, may cen- 
stitute a perpetuity in -the sense of the 
English Law; but, according to the Muham- 
madan Law, that does not vitiate the settle- 
ment, provided the ultimate charitable 
object be clearly designated.” If the words 
‘clearly designated’ in the above text mean 
expressly declared tothis extent, the law 
has been modified by Statute, And he fur- 
ther observes (at page 54*) “Should the inter- 
mediate purpeses-of the dedication fail, 
the rule of Muhammadan Law appears to 
be that the final trust for charity does not 
fail with them. It is but accelerated, being 
itself regarded as the principal object in 
virtueof which effect is given to the 
accompanying and intervening dispcsi- 
tions.” 


Farran, J., discusses this aspect of the 
case in Amrutlal Kalidas v. Shaik Hussein 
(3). Mr. Bailie’s statement of the law is clear, 
He says: ‘Mr. Hamilton has unnecessarily 
restricted the legal meaning of wagf to 
appropriations of a “pious or charitable 
nature” (Hidaya, Volume II, note, page 334); 


* (8) aD 492 at p. 502; 11 Ind. dur. 458; 6 Ind. Dec, 
(N. 8.) 324. ; < 
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and he has been followed by Sir William 
Macnaghten, who 
“endowments.” But it willbe seen here- 
after that the term is more comprehensive, 
and includes settlementsona person’sself and 
children,’ page 549, note 3, see, too, introduc- 
tion, page xxxvi, where he says, ‘with 
regard to its objects, two conditions are 
required. There must be some connection 
‘between them and the appropriator; and 
they must be of such a nature, that, taken 
together, they can never fail, The poor 
areheld to answer both these conditions, 
because they are supposed to be connected 
“with every body, and because, “there will 
always be poor in the land,”...... One class 
_of appropriations Ihave designated by the 
name of “settlements”, to distinguish them 
from “endowments” which have hitherto 
been supposed by English writers 
the enly proper objects of appropriation. 
These are appropriations by a person for 
the benefit, of himself, his children, kindred 
or neighbours. Thue, a man may settle 
hisland “on himself, and after him, on 
such an one, and then upon the poor”... 
So, also, if he should say, “upon my child and 
\child ofmy child, and child of the child of 
my child, the produce is to be expended on 
“his children for ever, so long as there are any 
descendants.’ According to Mr. Bailie, the 
waqf is valid, though a purpose is mention- 
ed which may fail, for in that case the rent 
or produce would revert to the poor, which 
must be supposed to be the appropriator’s 
design, though he should fail to mention it 
_—page 553, Introduction, page ` xxxvi, 
Book IX, on Appropriations is only an am- 
plification of the above quoted introduc- 
tory passage. Itisfounded on the work 
“which forms the basis of Mr, Bailie’s Digest, 
- the Alamgiri. In his view, settlements of 
- almost any description may be created, pro- 
: vided therebe an ‘ultimate remainder in 
favourof charity or religion to ensure 
their perpetuity. The logical deductions 
from the arguments of Abu. Yusuf are 
responsible for this wide extension of the 
- term ‘waqf’. Muhammad would confine it to 
its morelegitimate purposes,” 
_ The Waqf Validating Act appears to have 
extended the rule of. Muhammadan Law 
as formulated by the aforesaid Judges to 
‘this extent that the ultimate gift in favour 
of charity or any other meritorious object 
under the Muhammadan Law need not be 
expressed but may also be implied. 
There is no evidence before this Oourt, 
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that according to its customary’ méaning ° 
the term “wag? impartsan ultimate benefit 
tothe poor. According: to. -Abu -Hanifa 
waqf implies -giving in charity. Muham- 
madagrees with him but insists upon a 
declaration that the appropriation was in- 
tended to be perpetual., 

Ameer Ali, J., in Bikani Mia v. Shuk 
Lal Poddar (4) has brought under con- 
tribution if not all, at least, all the author- 
ities on the subject which were available ` 
to that great Judge and scholar. He cites 
a passage from Zakhirat-ul Fatawa (taken 
from the introduction to Morley’s. Digest). 
Itis laid down inthe book Ajnas that “if 
aman makes a wagf, and lays down in it 
with respect to himself that- he should, - 
during his lifetime, eat.out of it, and feed 
those whom he likes; that after him it 
should go to his child, his child's child and 
to his posterity for ever, so long as it may 
continue, and that upon its becoming ex- 
tinct itshould go to the poor; this would 
be valid according to Abu Yusuf, may the 
mercy of God be on him, and it will not be a 


. disposition in the nature of a Willin. favour 


of his child, the child eating out of a pro- 
perty belonging to. God, the most High.. Do 
you not see that when a man makes a 
wagf in fayour of his children and their 
children so long .as their pcsterity may 
continue and gives it afterwards to the 
poor it is valid,” ' 


Bailie, in his Digest on Muhammadan 
Law (1t65 Edition, page 557) stiies the 
law in the fol'owing terws:- “It is a 
further condition, accoraing to Abu Hanifa 
and Muhammad that the ultimate destia- 
tion to which the rent or produce is to 
be applied is one that can never be cut 
off or fail and unless such be mentioned 
in the wagf, it is not valid according to 
them. But according to Abu Yusuf, 
the mention of it is not a condition. 
Nay the wagf is valid in his opinion 
though a purpose is mentioned which 
is actually cut off or fails, for in that 
case, the rent or produce would revert 
to the poor, which must be supposed to 
be the appropriator’s design though he 
should fail to mention it,” Again at page 
559: “The word ‘waqf’ alone or in com- 
bination with hoobs establishes -a wagf, 
according to the approved opinion which 
is that of Abu Yusuf.” - If one should 


(4) 200. 116 at pp. 132 to 177; 10 Ind, “De . (N. 
19 (F. B.). i SLEP 


1 


` poor 


“ti h 
say “J have made this my land pro- 
hibited” or it is prohibited “that would 
be the same in the opinion of Abu 


Yusuf, according to Abu Jaffar as if- 


he had said “appropriated” if a person 
‘should say “this my land is appropriated 
for such an one” on. my son “or” the 
poor of my kindred being good persons 
“or” orphans and the appropriation of 
it is not to be reversed “it would be 
no wagf, according to Muhammad because 
it is for a purpose that may ‘be cut off 
‘or fail and is not perpetual; but it would 
‘be wagf according to Abu Yusuf, because 
the making of it perpetual is not a con- 


| ‘dition with him.” 


Mr. Amir Ali in his Tagore Lectures 
‘on’ Muhammadan Law (Volume I, 5th 
_Edition, page 198) remarks: “Under the 
Muhammadan Law the ultimate benefi- 
-ciaries of every wagf for which no other 
„objet has been specified are the poor 
‘and indigent. No wagf, therefore, is 
likely to fail.” - His opinion seems to 
be in accordance with that of Abu Yusuf. 
.I¢ is significant that at pages 210 and 
-211 he states that “sadkah maukoofa” or 
Smaukoofa sadkah” imply benefit to the 
in perpetuity. The case reported 
as Fakhr-ud din Shah v. Kifayat Uilah 
(5) illustrates the numerous ways in which 
wagf may be declared or created. The 
‚word “wagf” need not be used at all and, 
therefore, it could not be said that the 
customary mode of appropriation is by 
using the word “waqf” although there can 


“be no doubt that the word is frequently 


employed. The definition of the word 
“wagf” as given in the Waqf Validating Act 
would suggest that before the Act could 
“be applied the purpose of wagf had to be 
indicated inthe text, that is,it should be 
indiéated either in the instrument creating 
‘the wagf or in the transaction constituting 
` the dedication. Section 3 requires that the 
ultimate objectshould be indicated either 
‘expressly or by implication. Babu Shama 
Oharan Sarkar, in his Tagore Lectures on 
“Muhammadan Law (1875 Edition, page 115) 
‘says: “Thus the appropriation becomes 
valid, that is absolute, according to the 
' various opinions of the three great lawyers,— 
according to Abu Hanifa, in consequence 
of the appropriator’s declaration, and the 
Magistrate’s subsequent decree,—according 


(53 8 Ind, Oas. 578; 7 A, L, J, 1095, 
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and according to Muhammad, by his de~ 
claration and delivery to a procurator.” 

It ought to be borne in mind that 
the passage, quoted above, relates to the 
formalities, necessary for the creation 
of wagf and although -there is a con- 
siderable divergence of opinion, this 
passage is not helpful, except ‘indirectly, 
for the determination of the crucial ques- 
tion asto whether the mere use of the . 
word “wagf” or the making ofa wagf. in 
favour of one’s descendants would neces- 
sarily predicate an ultimate dedication 
in favour of the poor or some other mert- 
torious object, At page 120 ofthe Lectures 
the opinion of Abu Hanifa and Muham- 
mad has been set out in very clear terms. 
“It is further a condition, that the ultimate 
destination to which the rent or pro- 
duce is to be applied is one that can 
never be cut off or fail,-and, unless such 
be mentioned in the wagf, it is not 
valid.” . 

The foot-note shows that the Eabove - 
passage has been taken from the second 
volume of Fatawa Alamgiri and has been 
reproduced in Bailie’s Digest at pages 557 
and 558. Immediately after the aforesaid 
text, Mr. Sarkar adds in small print 
“According to Abu Yusuf.” The men- 
tion of it is “not a condition. Nay, the 
wagf is valid, in his opinion, though a 
purpose is mentioned which is actually 
cut off or fails for inthat case the rent 
or produce would revert to the poor 
which must be supposed to be the appro- 
priator’s design though he should fail to 
mention it ? 


The appellant strongly relies upon the 
opinion of Imam Abu Yusuf and con- 
tends that the mere use of the word 
“wagf’ unaccompanied by anything more, 
was sufficiently wide in its significance 
to include within ‘its orbit an ultimate 
dedication to the poor or to meritorious 
objects. 

It cannot be questioned that the opinion 
of Abu - Yusuf ranks very high in the 
Hanafi School. But his opinion is not 
shared either by the great master or by 
his co-disciple. The recognised canon 
of construction is what is stated by Mahmud, 
J. in Agha Ali Khan v. Altaf Hasan 
Khan (6): “It is a general rule of inter- 


(6) 14 A: 429 at p. 448;- A. W. N. -(1892) 187; 7 Ind. — 
Dec. (x. s.) 643 (F. B.). AEEA 
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pretation of the Sunni Law’ that when 


‘there is a difference -of opinion between 
Imam Abu Hanifa and his -two dis-. 
ciples, Qazi Abu Yusuf and Imam Muham- 
mad, the opinion of the majority prevails.” 
It is also contended that where ` the 
great Muhammadan Juristsare ‘divided in 
Opinion, the Qazi is entitled to decide 
the point on grounds most conformable to 
justice and equity. It is doubtful if it 
would be more in accord with equity: to 
impart a final trust in favour of an unfail- 
-ing object where the text is silent on the 
point and the conduct ofthe wagif proves 
that he wanted to create a perpetuity in 
favour of his family and had no great 
tenderness for charity. | 
It isnext argued that the opinion of Abu 
Yusuf is entitled to greater weight than 
that of the other two. This plea may be 
disposed of briefly with the remark that 
the relative weight of the authority of one 
or the other of the three Jurists is unsettled 
in Anglo-Muhammadan Lew and there is 
eonsiderable difference of opinion on the 
point, as will be apparent from a re- 
- ference to Sheikh Abdool Shukkoor v. 
Raheem-oon-nissa (7), Abdul Kadir v. Salima 
(8), Muhammad Aziz-ud-din Ahmad Khan 
v. Legal Remembrancer (9), Bikani Mia v. 
Shuk Lal Poddar (4) and Ma E. Khin v. 
Maung Sein (10), A 
In order to find whether there was an 
implied dedication in favour of the poor 
or for any meritorious objèct, the document 
dated the 23rd Octobsr, 1913, should bs 
construed asa whole, aud it may be par- 
missible to look at the surrounding cir- 
“cumstances to gather whether there was 
an implied intention on the part of the 
testator. Thera isno express provision to 
the effect in thedecument. There is noth- 
ing in the document from which an implied 
intention may be gathered. On the other 
hand, the lith clause of the Will clearly 


states that this wasa wagf forthe family 


and not for the public and so the public 
had nothing to do with it. This would 
‘suggest that thére was no implied intention 
of ultimately dedicating the property to 
recognised purposes of charity, ete. Assum- 


7) 6 N: W. P.H. O. R. 94. > 
8) 8 A. 149 atp 162; A, W. N. (1886) 53; 4 Ind. 


Dee. (N. s.) 1119 (F. B). : 
(9) 15 A. 321; A, W. N. (1893) 109; 7 Ind. Dec. QN. s.) 


922. 
(10) 88 Ind. Cas, 167; 2 R, 495; A. I. R. 1925 Rang. 
71, ay 
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ing that the testator could by the mere 
use of the words “I make a wagf, of all 
my property” create a valid endowment 
in favour of the poor because the term 
'“waqf” implies an ultimate dedication to 
the poor, this cannot advantage the plaint- 
iff in the present suit. He does not make 
a waqf in such general terms. He. indi- 
cates the objects of ths endowment and 
limits them to the members of.his family, 
‘He states in explicit language that this 
waqf is intended exclusively for the benefit 
of the family and the members `of the 
_ public have no right of administration or 
‘control. It would beextremely ‘difficult to 
hold’ under these circumstances that an 
ultimate benefit to the poor could be impli- 
ed from a transaction of this character. 

As has already been noticed, the one 
idea which obsessed the mind of the tes- 
tator was the preservation of the family 
and the maintenance of his family members 
from generation to generation. He did not 
at all care for charity. There is not a parti- 
cle of evidence on the record that during 
the brief period of his life after the exe- 
cution of his last Will, hé ever applied 
any portion of the income of the property 
towards charitable objects. But this need 
not be pressed too far. As has already 
been indicated,the income of the proper- 
ty cannot be ascertained from the evi- 
dence which has been placed before this 
Oourt. It may be doubted, if after pay-. 
ing the Government revenus and the 
taxes and defraying the expenses of the 
repairs etc; any residue was left at all 
to bs devoted to purposes of charity. Tha 
instrument, read as a whole, reminds 
one of a similar instrument which pro- 
voked Farran, J.’s criticism that the instru- 
ment created “the worst and most perni- 
cious kind of perpetuity.” It is not surpris- 
ing that the Subordinate Judge, under 
the circumstances, came to the conclu- 
sion that the instrument in question did 
not fulfil the requirements of Act VI of 
1913; and conscicusly or- unconsciously, 
he was influenced by some of-the con: 
siderations, which powerfully weighed 
with Lord Hobhouse in the case of Abul 
Fata Mahomed Ishak v. Rasamaya Dhur 
Chowdhri(11). “But it would be doing wrong 
_tothe great law-giver to suppose that he 
is thereby commending gifts for which 


(11) 221 A, 76 at p. 87; 22 0. 


; 619; 6 Sar. P.O, J, 
572; 11 Ind, Dec. (N. s.) 412 (P, 0.) 


nn ; 
fhe .donor exercises no self-denial: in 
which he takes back with one liand what 
he-appears to put’ away with the other; 


which are to form the centre of attrac- | 


tion for accumulations of income and 
further accessions offamily property; which 
carefully protect so’ called managers from 
being called to account; which seek to 
give to the donors and their family the 
enjoyment ‘of property free from all 
liability to creditors; and which do not 
seek the benefit of others beyond the 
‘use of empty words.” ` f 
‘Considering all the circumstances, the 
instrument in controversy does not create 
a valid wagf in conformity to the provi- 
‘sions of Act VI of 1913. The document 
‘offends against the rule of perpetuity. I 
‘would dismiss this appeal with costs. - 
, Niamat Ullah,  J.—Plaintifis-appel- 
Jants brought the suit out of which this ap- 
‘peal arises for adeclaration that certain house 
‘property in the city of Agra and shares 
in villages inthe Agra District. are wagf 
‘properties of which they are the mutwallis 
‘and that they are not lidble to attachment 
‘and sale in execution ofa decree, against 
Ali Ahmad, defendant No. 4, obtained by 
‘Kedarnath and Shankar Lal defendants 
“Nos. 2 and 3.” The defendant No. lis the 
Official Receiver of the properties of defend- 
‘ant No. 4 who has been adjudged an 
‘Insolvent, : : 


The properties in dispute originally ` 


‘belonged to ene Hakim Saiyed Mubarak 


‘Ali who died on 2nd of January, 1914, : 


‘leaving a widow, two sons, defendant No. 4 
‘Ali Ahmad being one of them and two 
‘daughters as his heirs, ` 
- He executed successfully three doeu- 
ments: ~ is 
<- (1) a Will dated the 22nd. of June, 
1909, which directed that for a period of 
25 years one-third of the net income of 
‘his “properties (which were fully detailed) 
.be reserved for expenditure on marriages, 
‘deaths and ‘ateha ceremonies of the 
‘members of his family and that the re- 
maining two-thirds be distributed among 
‘his heirs; _ ay the 
: (2) acodicil of the 11th. of May, .1911, 
‘which modifiéd the Will so as to make 
` ‘the shares of the sons to be payable 
‘to their wives for the maintenance of 
‘ themselves, their respective husbands and 
children; out of his own wife's share. he 


-awarded Rs. 5 a month to Wahajuddin ` 


bis daughter’s son. He further directed 
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that during the 25 .years for which the 
arrangement was tocontinue the property 


Should not be in any way transferable; and 


(3) on the Waqf Validating Act VI of 
1913 .coming into force he executed on 


the 23rd of October, 1913, a deed of tes- 


tamentary waqf revoking thereby the earlier 
Will and codicil and providing ‘for . the 
income of his properties to be spent in the 


manner. therein mentioned, The material | 
provisions of the deed are as follows:— 
4 


b 


, the executant, am a Saiyed. Musal- 
man of the Hanif sect. Previously, .1 
executed a Will and acodicilin respect 


_of my property and had them registered. 


I now revoke all of them and make a 
wagf by Will of-all my property, a list . 
of which is attached, to, and forms part. 
of,. this document, and declare ib to be 
wagf by Will. os 

‘“(i) In the first place, as long as I. am 


alive, I shall, after meeting the necessary 


expenses and paying revenue, etc., spend 
the income of it on maintaibing myself, 
my wife and members of the family as 


„well as for -charitable - acta. 


“(2) I. appoint the gentlemen, named 


-below, trustees of the said wagf after 
-my € S 


life:— 

“(a) Thevenerable Hakim Saiyed Sakha- 
wat AliSahib, son of Hakim Saiyed 
Mehr Ali Sahib, deceased, may he 

; be forgiven. “3 

“\b) Saiyed Saiduz Zaman son of Saiyid 
Wahiduz Zaman Sahib deceased, 

“(c) The venerable Hakim Saiyed Irfan 
Ali Shah Sahib ‘son of Hakim 

- - Saiyed Qudrat Ali Sahib deceased. 
“(3) If, God forbid, any of these gentlemen 


‘expresses, in my lifetime, his inability to 
discharge the duties assigned or to manage 


and supervise the wagj property (which 
will be required after my death) or if, 
owing to some other cause, it is impossible 
to secure the duties as trustee, of the 
above named gentlemen or of any one 


‘of them, I shall be at liberty to nomi- 
“nate any other person or persons as’ the 


need may be. If such a need arise after 


"my death, then, if there is one vacancy, 


the appointment will be made ae desired 
by the other trustees but if there are 
two or more vacancies, the appointment - 
of trustees will be made by majority of 
the votes of persons entitled to receive 
the fixed stipends from the wagf property. 
(4) It will be encumbent on the trus- 
tees to pay the Government revenue and. 


~ 
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“cesses and other Government demands, - 


:Ətc., whatever they may be, as well'as to 


. defray the expenses of repairs and other ` 


“expenses relating tothe property and to pay 
| :the wages of employees out of ‘one-third 
of the- income of ‘the wag? property and 
then to spend the remaining income on 
.-good acts, recognised as such by the 
“Muhammadan Law, (as for instance -fateha 
.offerings for elders, education and marriage 
:of children, ` ete., etc.); and out of the 


‘ other two-thirds of the income of the wagf | 


‘property, 7 ae 
-- (a) To continue to pay Rs, 20 a month 


to Musammat. Bitara Begam, my 
4 . Wife, for her maintenance, Thissum 


, She (will get) till the term ‘ofherlife; 

c ” and éfter hér(death); the legal heirs 

Koo’ will be entitled to get thé same for 
their maintenance. | < 

"(b) Similarly, out of the aforésaid two- 

thirds of theincome, my daughter's 


- Bon, Saiyed Wahajuddin, will be . 
entitled to get Rs,5 a:month faa 
after 


maintenance’ generation ` 
.- generation. 


ipa ESA tani ome), . 
(9 Similarly, out of the said (income) “a waqf: for the family and not for the 


Ure Hakim Saiyed Ali Ahmad, the eldest 
f son, and his wife'and children will 


be entitled to gåt Rs. 30 nth for : ill be 
mapan ct anaes ies ` ors and managers of this wagf and only 
“the persons, declared entitled to stipend 


their maintenance jointly generation 
< after generation. t 
“(d) Likewise, Hakim’ Saiyed Nisar 

Ahmad, my second son, and his wife 

and legitimate children will .b3 


-< entitled to get Rs, 30 a month for. 


their maintenance jointly genera- 
tion after generation: 


“(e) In the same way my daughter Musam- . 


“mat Murtafa Begam will ba entitled 
to get Rs. 15-a month for . her 
maintenance, generation after gene- 
ration, 


1 “(f) In thesame way maysecond daughter, ` 


Musammat Murtaza Begam; will be 


tit i ; t R oar 
Dee a E - whom Ali’ Ahmad had been adjudicated 


“an insolvent in 1910. The learned Subor- 


her maintenance, generation after 
. generation, i ' 
- “(5) It will be binding on the trustees 
‘to pay the fixed sums to: the recipients 
‘for their maintenance, But the recipients 
will, in no way, be competent ‘to transfer 
“these stipends, nor can the stipends be 
` liable to attachmentand sale in any decree. 
“(6) The dwelling house, together with its 
- appurtenances, is also. included in the 
` wagf andit too can; by no means, be 
ransferred or incumbered. Of course, 
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the persons, for whom monthly... stipends | 
have been fixed by means of this, will be 
competent to live in it. . So 

“(7) After the payment ofthe aforesaid 


. stipends out of the two-thirds of the income, 


the balance, be whatever it may, will be 
reserved and applied in multiplying the 


` property., It will be lawful for the trus- 
“tees to make-.an addition to ‘the . monthly 


stipends out of the balance in their hand 
according as it ‘may be advisable when- 
the number of the children of the sti- 


pendiaries grows larger. 


“(8)- The trustees For other persons. will 
not be competent to transfer or encumber 
the wagf property in any way. | ; 

“(9) Ifthe trustees are not unanimous 


‘on any point, the matter will be decided 


by majority of their votes. f 
. “(10) The trustees will keep a regular 


- account of the income and expenditure of 
- the property. 


“(11) Incase of violation of the above 


-conditions or any other kind of misconduct 


relating to the wagf, it will be lawful to 
avert it-by the provisions‘of the law. But 
it should be borne in mind that this igs 


public, so the public having nothing to do 
with it. The trustees will be the direct- 


and maintenance under this wagf, will be 
entitled to prevent, if necessary, violation 
(of the conditions) and misconducts.. . 

“I have, therefore, executed this (deed 
of) waqf by Will in order that it may stand 
as authority.” 

There is little doubt that the disposi- . 
tions contained in the Will, the codicil and 


. the deed of testamentary wagf’ were | 


mostly prompted by a-desire to preserve 
the properly for the maintenance of the 
family of Mubarak Ali and to prevent the 
same -being sold or otherwise made respon- 
sible for the debts of his sons: the elder of 


dinate Judge is of opinion that “ The 


-Muhammadan Law never recognised any 


disposition as wagf if it was intended to 
be used as a cloak to keep the property for 
the family by depriving the creditors of 
their right to recover the debts from the 


. property. - The criterion under the Muham- 


madan Law was much more strict than 


‘under the new Waqf Act.”: He. seems fo 


think that a person professing the Muslim 
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faith should do nothing with respect to his 
property which may have the effect directly 


or indirectly to- hamper the-creditors of his 


heirs in the realisation of their hope of 


- obtaining satisfaction of their debt advanc- 


“ed to such heirs at a time when they had no 


property-of their own but wereexpected to 
succeed to the estate of their father. It is 


‘impossible to subscribe to this doctrine. 


_ Neither the Muhammadan Law nor any 


“ other law imposes any obligation on a per- 


son to keep his property intact for the bene- 


_ fit of the creditors of his would-be-heirs, 


In my opinion it is not only permissible but 
in many cases desirable for a person to 


- place his own property beyond the reach of 


the creditors of his expectant heirs whose 
profligacy creates an apprehension lest his 


- property which might have been ‘acquired 


by his own exertions, by practising economy, 
and even by making sacrifice should be 


- frittered away after him to the utter im- 


poverishment of his family. The creditors. 
have no equities against him. The case does 
not partake of the considerations which are 


' present where a person attempts to defeat 


or dalay his own creditors. If the deed is 


. otherwise valid the intention to defeat the 


creditors of his heirscannct affect its valid- 
ity. 

The sole question is whether the deed of 
testamentary wagf quoted above falls short 
of the requirements of Muhammadan Law 


- read with the Waqf Validating Act in any 


-respect. A waqf by Willis nat valid except 


to the extent of one-third of the property of 
the testator without the consent of heirs 


- given after his death when the succession 


opens. Allthe three deeds were attested 
by the heirs in token of their consent. If 
this had been the only act of consent the 
validity of the deed could not be upheld to 
the extent at least of two-thirds of the pro- 
perty affected thereby, But it is not dis- 
puted that after the death of Mubarak Ali 
the mutwallis nominated in the deed, who 
seem to be strangers to the family, took 
possession of the property and have remain- 


ed in possession thereof since the death of. 


Mubarak Ali which occurred early in 1914. 
None of the heirs ever impugned the docu- 
ment or asserted their right of inheritance, 


“They have been content to receive their 


‘allowances in terms of- the deed. Except 
‘ Ali Ahmad defendant No. 4 no other heir is 
- a party to this suit, 


: . He has not contested 
it. Under these circumstances the validity 


‘of the wagf has not been questioned 
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in this Court and does ‘not seem to have 
been questioned before the lower Court for 
want of consent of heirs given after the 
death of the testator. AY 
Tt has been contended—and the contention > 
has found favour with the Court below—that 
though the wagf in question may be other- 
wise valid under the Mubammadan Law it 
cannot take effect as such for the reason that 
theultimatebenefitis not ‘expressly or im- 
pliedly reserved for the poor or forany other 


“purpose recognised by the Musalman Law 


as a religious, pious or.charitable purpose 
of a permanent character.” That there is no 
express reservation for the poor may be 
conceded. I am, however, unable to accept 
the contention that the ultimate benefit to 


‘the poor in the remote contingency of total 


extinction of the family of the testator is 


-not implied. Nor can I accede to the view 


that no benefit is “ expressly or impliedly 
reserved . . for any purpose recog- 
nised by the-Musalmaa Law as 8 religious, 


‘pious or charitable purpose of a permanent 


character.” These contentions ignore the 


-primary and technical meaning of the term 


“ waqf” which has been repeatedly used in 
the deed and which, on the authorities, car- 
ries with it the implication of charitable 
disposition of a permanent character, in- 


‘cluding the maintenance of the founder's 
- descendants which is in itself regarded as 


a charitable object in Muhammadan Law. 
It ignores likewise the history and the eir- 
cumstances which led to the enactment of 
the proviso to s. 3 of the Waqf Act relied 
on by the respondents. | 

. “'Wagf in its primitive sense means 
‘detention.’ In the language of the law (ac- 
cording to Abu Hanifa,) it signifies the ap- 
propriation ofany particular thing in sucha 
way that the appropriator's right in it shall 


-still continue, and the advantage of it go 


to some charitable purposein the manner of 
a loan. but since (like a loan) it is 
not of an absolute nature, the appropriator 
is held to be at liberty to resume it, and the 
sale and gift of it is consequently lawful. 
According to the two disciples, waqf signifies 
the appropriation ofa particular article, in 


-such a manner as subjects it to the rules 


of divine property, whence the appropria- 
tor’s right in itis extinguished, and it: be- 
comes a property of God by the advantage 
of it resulting to bis creatures.—The two 
disciples, therefore, hold appropriation to 
be absolute ; and, consequently, that it can- 


Dot be resumed, or disposed of by gift or 
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“Bale; and that inheritance also does not ~ 
f s quoted from a well-known book on Muham- 
. madan Law that the term “ wagf" implies 
‘a charitable disposition according to all the 


obtain with respect to it . “Thus 
_ the term wagf, in its literal "sense compre- 
hends all that is mentioned. both by Hanifa 
‘and: by the twodisciples "{Hidays, Book XV, 
‘Hamilton's Edition II, page 231 quoted by the 
Privy Council in Jewun Doss Sahoo v. Shah 
. Kubeer-ood deen (12).] ss 
“ The arguments of Abu Hanifa by which 
he supports his view ‘are fully set'forth in 
‘Hidaya and ‘concluding from one of them 
‘he’ (Abu Hanifa) states:—“ It is, therefore, 
evident that a right of property in it still 


‘continues : and it is also evident that this ` 


right of property must rest with the appro- 
“priator, and not with any other person, as 
he alone is entitled to expend the revenue 
arising from it upon the objects of the ap- 
propriation, and to appoint a procurator 
over it; but yet, as the term ‘waqf’ implies 
giving in charity, the useof it resembles that 
of a loan: (see Hamilton’s Hidaya, Edition IJ, 
‘page 232, col. 1, bottom). Thus, according 
to Abu Hanifa ‘charitable disposition is 
implied in the use of the term “wagf. 
‘ “Tha argument of Abu Yusuf is that the 
design of the appropriator isto perform an 
“act of piety acceptable to God; and this is 
‘fully answered in either case; because piety 
- on some occasions may consist in the ap- 
~propriation of. an article to a terminable 
object,—and it may at other times consist in 
the appropriation of a thing to an intermin- 
‘ale object ;—the appropriation, therefore, 
i; equally valid in both instances. Now some 
say that perpetuity is essential to it. Abu 
Yusuf, however, dces. not consider the mention 
of perpetuity as an essential, as thétermsap- 
propriation or charity do clearly argue thus 
-much, according to whatwas before advanc- 
ed, that ‘appropriation, like manumission, 
-signifiesan extinction of aright of property 
' without a transfer of that right.’ Accord- 
ing to Muhammad, on the other hand, the 
‘mention of perpetuity is an essential; be- 
cause appropriation is a charitable donation 
of the use ofa thing, or of actual product ; 
and as those are sometimes temporary and 
sometimes perpetual, the general mention of 
- it cannot be understood as a perpetuation : 
it is, therefore, indispensable that perpetuity 
bs expressly mentioned,” (Hamilton’s Hidaya 
- Edition IL, page 234, col. 2). It should be noted 
‘ that’even according to Muhammad charity 
is implied in every waqf. 
(12) 2M. I-A. 390 at p.421; 6 W. R. (P. O.) 3; 1 
wo a ©. J. 100; 1 Sar. P, ©. J. 206; 18 E. R. 348 
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It appears. therefore, fron these passages 


three doctors. In the view of the two dis- 
ciples which became the accepted law pri- 
vate ownership is completely extinguished 
in case of ‘wagf property which becomes 
vested in God subject to the rules of divine 
property. Abu Hanifa’s conception of wagf, 
viz., thatit remainsthe property of the wagif 
(settlor) and only. the usufruct is, ‘freed’ 
for charitable purposes hasnot found favour. 

The opinions of Muhammad and Abu 


‘Yusuf differ in two important respects. 
. Firstly, according to Muhammad the wagqif 


(settlor) cannot reserve any benefit to -him- 
self and in this respect he agrees with Shia 
doctors while according to Abu Yusuf the 
settlor can make reservations in his own 
favour, and, secondly, Muhammad insists on 
the technical compliance with’ his rule that 


` express mention of perpetuity or of the ulti- 


mate benefit to the poor should be made in 
4 according 
to] Abu Yusuf the . implication arising 
from the use of expressions of sufficient 
amplitude is all that is needed. “ Per- 
j the; conditions 
of wagf according to all opinions ; though 
according to Abu Yusuf, the mention of - 
it is not 8 condition, and this is cor- 
rect’. (Bailie, page 557). It is further a con- 


‘dition, according to -Abu Hanifa and 


Muhammad, that the ultimate destination 
to which the rent or produce is to be ap- 


‘plied is one that can never be cut off 


or fail, and, unless such be mentioned in 
the wagf it is not valid according to 
them. But according to Abu Yusuf the 
mention of it is not a condition. Nay, 


the wagf is. valid, in his opinion, though 


a purpose is mentioned which is actually 
cut off or fails; for in that case the 
rent or produce would revert to the poor. 
which must be supposed to be the ap- 
propriator’s design though he should fail 
to mention it.” (Bailie, pages 557-558), 


Bailie has noted a numberof formuls 
under the heading “ words by-which wagf 
is and is not completed” and among them 
mentions the following :— | 


“This my land is sadkah appropriated 
to what is ‘good purpcses’, also amounts 
to a wagf. Though no mention he made 
of sadkah yet if wagf is mentioned, as by 
a person saying this my land is-wagf or 
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© have made this wagf” or. . appropriated” 
-the-land ‘would be a wagf for the poor, 


-aécording to Abu Yusuf. And Sadurash . 


“Shaheed and the Sheikhs of Balakh have 
-said: “ Decrees are given on the opinion 
- -of Abu Yusuf and we decree according to 
-it”, -also from “regard to custom.” And 
‘if ‘he should say “it is appropriated to 
‘Almighty God for ever”, it would be lawful 
without the words “‘sadkah and. would 
bea wagf for the poor, The word ‘wag?’ 
‘alone or in combination with hoobs es- 
tablishes a wagf, according to the ap- 
proved opinion, which is that of Abu 
Yusuf”. ‘The ultimate benefit -to the poor 
iis taken to be implied in the word ‘waq/' 
-not only because Abu Yusuf has so con- 
‘strued-it but also because-its customary 
“meaning imports such a benefit. 


In his” Tagore Law Lectures Mr. Shama 
‘Charan Sarkar mentions the rule that “ the 
express term.by which wagf can be con- 
btituted is—‘wagftu’ (I have appropriated), 
‘and not any. other". And in commenting 


on it observes that“ the terms ‘harramtu _ 


“(1 have consecrated)’ and ‘saddakiu (I have 
bestowed)’ do not constitute. wagf without 


“accompanying circumstances,—as by. them-. 


“gelves they are susceptible of another 
‘interpretation, besides wagf.” (Tagore Law 
Lectures by 8. C. Sarkar, Lecture XIX, 
(D OCO XIY).] 


In the Tagore Law Lectures on Muham- 
‘madan Law (1884) Mr, Ameer Ali has stated 
the-rule in these terms :—“ If a person 
-declare simply ‘this my land is maukoofa’ 
- -and fix the boundaries and say nothing 
‘more, according to Abu Yusuf, it would 
- teonstitute a valid wagf and the benefit 
-thereof would goto the poor. If he say this 
land of mine is sadkah maukoofa or 
‘maukoofa sadkah” and say nothing more, 
- ‘it will be a valid wagf (according to 
Abu Yusuf, Muhammad and (Hilloi) and the 
‘benefit’ will go to'the poor in perpetuity, 


“for the poor never become extinct and | 


as ‘the ‘proper objects of a charity are 
-the „indigent, neither the express mention 
of the peor nor of perpetuity, is neces- 
BOTY aee “Tf he use the expression 
sadkah maukoofa abadi it is -valid accord- 
ing to all Jurists (pages 210-211).......... ” The 
“poor form by necessary implication of law, 
‘the ultimate beneficiaries of every trust, 
‘even such as private in their nature, like 
family settlements. Where, therefore, the 
` “primary object fails, such failure instead 
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of voiding the trust “only accelerates ” 
-the ultimate application. A 
The _Sirajul--Wahaj, -as quoted by 
Tyabji in his Principles of Muhammadan ` 
Law, Edition II, page 5Y3, states that “ when 
-a person. constitutes a wagf generally with- 
out designating the object to which it 
would be applied it is lawful, and this is 
correct ;—there can be several words which 
‘are express in their meaning and the use 
‘of which clearly constitutes. a wag be- 
cause they convey in themselves the in- 
tention to dedicate, e. g.,‘ waqfto ; "harram- 


(11) “This land of mine is forbidden”, 
(12) “This land of mine is wagf “. Itis 
said “both creat a valid. wagf and both 


*Pages of 7A. L. J:—{Ed.] 
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profits will - be enjoyed by. the - descend- 
ants in this manner until the lineage 
becomes- extinct, the nearer descendants 
-continuing to exclude the more distant 
whose ancestors ‘are. alive; and on the 
death of one ancestor leaving a family, 
his family succeeding to the pertion en- 
joyed by him, Where one of the sharers 
dies childless, his portion goes to in- 
crease the joint stock, and when the whole 
lineage becomes extinct, the appropriation 
should be devoted: to the benefit of the 
poor,’ It is to be noticed that the ulti- 
mate benefit to the poor was not express- 
ly provided for, ex facie Zyed and his 
descendants were the only beneficiaries 
but the law-cfficers evidently considered 
that the ultimate -benefit was reserved for 
the ‘poor by necessary implication. . 

The case of Doe d. Jaun Beebee v. 
Abdollah Barber (13)is quoted by Amir 
Ali, J., at page 151*- of the report of 
Bikani Mia v, Shuk Lal’ Poddar (4), 
In referring to “that case Mr. Amir 
Ali says: “the ultimate benefit: was not 
given to the poor in express terms. The 
lady dedicated the property in general 
terms as is customary “among Mussalmans. 
In the first paragraph she provided that 
after paying the revenue’ and. taxes she 


should appropriate as much of the ‘pro-~ 


duce as was required for her own “use, 
and the’ remainder to ‘hereditable and 
charitable purposes’. She provided further 
that’ her several relatives should receive 
their maintenanee as heretofore; that she 
should have the power of: increasing or 
decreasing the number of incumbents ; and 
the repairs of the mosque, etc., and other 
expenses connected therewith in Ramzan 
- and the Hid should be defrayed from 
“the produce... swz... Ib will be seenthāt 
the usufruct was, after paying the revenue 
to be appropriated to the endower's own use 
and towards the maintenance of the mem- 
bers of her family: The amounts dis- 
bursable for the repairs of- the mosque 
“and for the performances of the. festivals 
were postponed until after the maintenance 
of the family. But neither the decision 
of the Judges nor the opinion of the law 
officers turns upon this provision, and 
‘nobody said that-'the “provision for-.the 
maintenance of. the family invalidated the 
wagf’. . ao ee ie Reese od 
The question which called for decision 
13) Fulton 345;-1 Ind. Dec, (o. 8.) 848, a 
> "Page 0£20 GAE] : a 
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before Mr. Amir Ali was, somewhat differ- 
“ent and. he quoted the case reported by 
Fulton as.an authority for the proposition 
that where benefit for the poor is. not 
expressly reserved the validity of the wadf 
is‘in no way affected. a 

Mr. Amir Ali. has quòted in the same 
case a large number of decisions collected 
in various books of authority in which 
wag/s were upheld though express men- 
tion of benefit to the poor was not made (seẹ - 
pages 140, -141, 142, 143, 151-152, 160, 161). 

Subsequent. decisions made great in 
roads on the Muhammadan Law pure and 
simple, -at: least on the law as propounded 
by Abu Yusuf whose authority was uni- 
versally accepted before. | , 

In Abdul Ganne Kasam v. Hussein Miya 
Rahimiula (14) it was laid down that: “To 
constitute a. valid wagf according to 
Muhammadan Law, itis not sufficient that 
the word 'wagf' be used in the instrumert 
ofendowment. There must be a dedication: 
of the property solely to the -.worship of. 
God or to religious and charitable purpos- 
es. A: Muhammadan cannot, therefore, by, 
using the term: ‘wagf: effect a ‘settlement 

_of property upon himself and his descend- 
ants, which will keep such property inalien- 
able by himself and his descendants for’ 
eyer". EE : 

In Fatmabibi. v. Adtocate-General of 
Bombay (1) the law was more correctly 
stated to the following effect:—. ES 
. “A: wagf, must be certain as to the proper- 
ty appropriated unconditional - and not. 
-subject to an option.. It, must, too, have 4 
final object “which cannot fail; and this 
‘object, must be -expressly set forth...If 
the condition: of an. ultimate dedication 
to a pious and unfailing purpose. be satis- 
fied, a.wagfis not made invalid..by an 
intermediate. settlement on. the. founder's 
children and their “descendants. The 
‘benefits these successively, take, may con- 
. stitute a perpetuity in the sense of the English 

. Law; but, according to the Muhammadan 
Law, that does not vitiate the settlement, 
provided the ultimate , charitable object be 
clearly designated.” ot 

The decision in this case. refers to..a 
number of cases decided by: Calcutta and 
Bombay. High Oourts and though it doesnot 
refer either to Abu Yusuf or Muhammad's’ 
view it.is obviously based on the views of 
the latter. =- . -97 E “4 
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“In Amrutlal Kalidas v. Shaik Hussein (3) 
Farren, J , observed:. "II were at liberty to 
draw my own deduction from the sayings of 
Hanifa and the two disciples, and to decide 
in the light of modern jurisprudence 
. between the conflicting opinions of the 
latter, I should, without doubt, give’ the 
preference to the view of Muhammad, and 
refuse to press the arguments of Abu Yusuf 
‘to their legitimate conclusions". The con- 
clusion which according to that . learned 
Judge is“ properly deducible from the 
above cited cases is . . . . . . that 
where the primary and general object of the 
endowment is for the furtherance of 
religious or charitable purposes, -or for the 
~ worship of God, such endowment is valid, 
‘although the wagfnama may also provide 


for the support of thefamily and descend-~ 


“anta of the founder; but that, where the 
wigfnama has for its real object nothing 
connected with the worship of God or 
religious observances, and provides onlyin 
avery remote contingency for the poor, 


such remote provision does. not validate a ` 


perpetuity for the benefit of the dedica- 
ttor's children and their descendants so long 
"as any such exist.” 5 
“= In Nizamudin Gulam v. Abdul Gafur (15), 
“twas laid down that “A Muhammadan 
„cannot settle his property in wagf on his 
dwn descendants in perpetuity without 
making-an express provision for. its. ulti- 
mate devolution to acharitable or religious 
“object.” The learned Judges refer to the 
difference of opinion between Abu Yusuf 
oñ the one hand .and Abu Hanifa and 
“Muhammad on the other and follow the 
` latter, It was, therefore, that. they laid 
emphasis on an express mention being 
made of ultimate benefit to the poor. 


: A year laterit was definitely laid down : 


by their. Lordships of the Judicial Commit- 
tee in Mahomed Ahsanulla. Chowdhry v. 
- Amarchand-Kundu (16) that unless property 
is substantially dedicated to. religious or 


charitable purposes no valid wagf can be 
-ereated. `- 


In the case of Bikani Mia.v. Shuk Lal. 


Poddar (4) Mr. Amir Ali in a.dissentient 
judgment attempted te re-establish the law 
“which was unsettled by the case last quoted 
and supported his view by numerous refer- 


(18) 13B. 264; I3 Ind, Jur, 342; 7 Ind, Dec: (N. 6:) 
5 


(16) 17 I. A. 28; 17 O, 498; 5 Sar, P: O; J, 476; 8 Jnd, 
Deo, (m. 8.) 871 (P. 6,), . he W i San a 
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ences to works of undoubted authority. Hé 
also maintained that the law as propounded 
by Abu Yusuf was thecorrect and general- 
ly accepted one but in cases that followed, 
their Lordships of the Privy Council con- 
firmed their view and extended it by hold- 
ing that awagf by which benefit to the 
poor ig reserved only- in the remote 
contingency of failure of all heirs to the 
settlor was illusory and void. € 


Thus before.the Waqt Validating Act 
Viof 1913, was passed the law relating to 
wagf asapplicable to Hanafi Muhammadans 
was in avery unsatisfactory state -owing to 
conflicting opinion of Abu Hanifa, 
Muhammad and Abu Yusuf. and to the 
judicial decisions, some being based on the 
authority of one ofthese doctors and some on 
the other or others and some again. on con- 
siderations derived from the English rules 
as tO perpetuities and from notions of what 
should be considered to be charitable 
objects. i 

It'should not be assumed that if two of 
the three Jurists were in agreement against 
the third the opinion of the majority must 
always prevail. On consideration of alarge 
number of cases mentioned in the footnote 
Tyabji has stated his conclusion’ in hiš 
book on Muhammadan Law as follows:— | 
` “)t-A, When Muslim’ Jurists of authority 
have expressed dissenting opinions on the 
same question, the Islamic Courts presided 
over by the Qazi, have authority to adopt 
that view which in the opinion of the 
Presiding Officer is most in accordance 
with justice in the particular circumstances" 
(page 71, Edition II). : 

Wilson likewise . quoting a number of 
cases states that: ‘The relative weight of 
these authorities is unsettled > . . p.e 
But the scale maybe’ turned’ in favour o: 
any one of them by proof that his’ opinion 
was preferred’ by the compile of some 
standard Digest, such as the Hidaya or 
Fatawa Alamgiri” (e. 15, page 98, Edition IV). 

The points of difference on this branch 
ofthe Muhammadan Law due to ‘causes 
already indicated and existing before the 
passing of the Waqf Validating Act VI of 
1913 may be summarised ‘below. at 


(a) Whether a wag was revocable before.a 
decree of Court was passed in confirmation 
thereof and the property continued,to be 
vested in the séttlor as maintained by Abu 
Hanifa or such property became vested in 
Almighty God subject tozules of diving 
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property as maintained by the two discip- 
les Muhammad and Abu Yusuf. 

(b) Whether the property to be made 
waqf must be divided property and not un- 
divided or mushaa as maintained by 
Muhammad or whether the validity of the 
wagf is not affected by the property being 
undivided as held by Abu Yusuf, Abu 
Hanifa being silent on the subject. 

(c) Whether settlor can validly make pro- 
vision for his own maintenance by reserving 
the whole or part of the income of the 
wagf property for himeelf, Muhammad 
being of opinion that he cannot,-Abu Yusuf 
holding the contrary and Abu Hanifa 
being appsrently silent on the subject. 

(d) Wlether a wagf not being substantial- 
ly for charitable purposes but for the 
benefit of the settlor’s descendants and 
family, and on total extinction thereof, for 
the benefit cf the poor, is illusory and void 
as ruled by some Indian High Courts and 
by their Lordships of the Privy Council or 
whether such wagf is valid as maintained 
by majority of the Muhammadan Jurists 
and Text writers. : 

(e) Whether ultimate benefit to the poor 
which ensures perpetuity should be express- 
ly mentioned as held in some cases decid- 
ed by. some Indian High Courts on the 
authority of Abu Hanifa and Muhammad 
or whether the use of an appropriate ex- 
pression such as ‘wagqf’, the literal, techni- 
cal and customary meaning of which implied 
dedication for charitable purposes and 
ultimate benefit to the poor. ; 

As to (e) it should be remarked that there 
is no difference of opinion among the three 
Muslim Doctors that the word wagf 
‘sadkah’ or like expression carries with it 
the implication above mentioned. In many 
Text Books reference to which has been 
made atan earlier part ofthis judgment 
the writers thereof accept such meaning 
as warranted. by the etymological and 
customary sense. According-to Abu Hanifa 
and Muhammad no implication, however 
clear is sufficient and express mention of 
perpetuity orof ultimate benefit to the 
poor is essential. The most ‘typical of 
causes in which such objects may be 
implied in words or in the context will 
not meet their requirement of the law, 


The object of the Waqf Validating Act” 


VI of 1913 was to remove the uncertainty 
which crept in the law as regards the 
points summarised by me above. The 
“doubts” referred to in the- preamble are 
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none other, than those stated above, 
Accerdingly, the definition of the ‘wagf' 
given ins. 2 of the Act makes it clear that 
wagf property is “dedicated property” and 
discards the conception of Abu Hanifa that 
the wagf property continues to belong to the 
settlor. The definition likewise’ indicates 
that “any. property", divided or undivided, 
may be made the subject of the wagf. 
Section 3 declares that the settlor may makè 
provision for his own maintenance and for 
that of his family and descendants. Bec- 
tion 4 authoritatively lays down that no 
wagf shall be deemed to be illusory only 
because the “benefit reserved therein for 
the poor or the religious, pious or charit- 
able purpose of a permanent nature is 
postponed until after the extinction of the 
family children or descendants of the 
person creating the wagf.” The proviso 
to s. 3 is obviously intended to fet at 
rest the controversy between Abu Yusuf, 
the Text writers and judicial decisiong 
including thatof Amir Ali, J, in Bikani 
Mia v. Shuk Lal Poddar (4) on the one 
hand, and Abu Hanifa, Muhammad and 
judicial decisions like Abdul Ganne Kasam 
v. Hussein Miya Rahimtula. (14), Faima- 
Bibi v. Advocate-General of Bombay(1) and 
Nizamudin Gulam vV. Abdul Gafur (15) 
en the other, as regards the necessity of 
making express mention of perpetuity or 
ultimate benefit to the poor. The Statute 
has now dispensed with the necessity of 
such express mention being made by pro- 
viding that the same may be “expressly or 
impliedly reserved, for the poor or for any 
other purpose recognised by the Mussgal- 
man Law as a religious, pious or charit« 
able purpose of a.permanent character,” 

` It would have been most surprising if 
the Legislature had failed to take notice’ 
of such a thorny question as the necessity’ 
or otherwise of express mention being 
made of the unfailing object. Mr. Tyabji 
thinks that the Act must be taken to lay 
down (in accordance with the definition in. 
8.2) thatthe support and maintenance of 
the wagif's family, ete., must be considered 
to be a purpose. recognised’ by the’ 
Muhammadan Law as religious, pious and 
charitable, This is the view that was put 
forward by Amir Ali, J., with great learning, 
in his dissenting judgment in Bikani 
Mia v. Shuk Lal Poddar (4) where he‘ 
says:—“When a wag is created constitut- 
ing. the family or descendants of -the 
wagif the recipients of the charity so long 
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as. they exist, the poor are expressly or 
impliedly brought in not for ‘the purpose 
of making the wagf charitable .(for the 
support of the family and deszendants is 
a part and ‘parcel of the charitable purpose 
for which the dedication is made) but 
simply to: impart permanency to the endow- 
ment.” ‘Probably ithe Act is-based on 
the same view...:......... (Tyabji’s Muham- 
madan Law, page 529, Second Edition.) 


I am unable to accept the view that 


the Waqf Act gives effect to the view of. 
West, J.; in Fatmabibi v. Adrocate-General, 


of Bombay (1) in which express mention of 
the unfailing object is insisted upon. The 
Act on the contrary does not so require. 
‘An intention to dedicate for the benefit 
ofthe poor or to some charitable or re- 
ligious object if implied in the words of 
sufficient import or in the context, is 
enough according to the Act. 


Tyabji has enunciated the Mubammandan 
Law applicable to Hanads coupled with 
the Waqt Validating Act, in the following 
paragraphs :—Section 463-A. In accord- 
ance with Hanafi Law: . ae ; 

“(a) A ‘wagf that does not expressly 
purport to be limited in point of duration, 
will, according to Abu Yusuf’s exposition 
of the Hanafi Law be presumed to be 
perpetual, and effect will. be given to it. 

“(b) | According to Abu Hanifa and Imam 
Muhammad; -a ‘waqf’ purported to be 
made for objects that will. fail, is void. 
. According to Abu Yusuf, such a “wagf" is 
not void, and it will be presumed that, on 
failure of the objects expressly referred to, 
it is for the benefit of the poor in per- 

petuity. 5 
~- “(e)” Semble, the ultimate benefit of the 
waf property may. be reserved for any 
purpose - recognised by “ie Musalman 
Law as a religious, pious or -charitable 
purpose of a permanent character. Such 
reservation may be either express or im- 
plied” (s. 463 A (1), (a), (b) and (c), Edition 
IT, pages 550-551). He adds in the foot-note 
-that the, Waqf Act has given:effect to the 
opinion of Abu Yusuf, Hisown opinion on 
the.question is stated in these words: —‘It is 
submitted that in many-cases the question 
would be resolved into one of the con- 
- struction, of ‘the particular ‘waqf'. - If it 
appears that the real intention -was to 
dedicate only for a fixed period, then-what 
pusports to be a ‘waqf’ or carrying out 
such an intention cannot be given effect 
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as fateha, ete., the 
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to. Such intention may appear (or may. 
be betrayed) in- either of two ways :— 
(1) failure to mention that the ‘wagf™ 
is to prevail in perpetuity, or. (2) failure. 
to mention objects that will continue in 
perpetuity. The.views of Abu Yusuf are. 
expressed with reference to the first con-~. 
tingency; and of the other authorities with ` 
reference to the second, y 
“But, on theother hand, failure. to do ~ 
either thing, is not, it is submitted, in 
itself , necessarily - conclusive ; from the ` 
surrounding circumstances and from the 
terms-of the “wagfnama”it may appear that 
the ‘waqf’ was intended to be a.-perpetuity;. 
and that such objects as would never fail 
were also intended to be benefited.” 
(page 583, Edition H.) A 
Reverting to the provision of the testa- 
mentary wagf made by Mubarak Ali we 
find that in the preamble he. declares all 
bis property as wagf unreservedly, If 
nothing else had appeared in the deed the 
property would have been considered de« 
dicated impliedly for the’poor in general. 
preamble is a substantial re- 
production of the well-known formula 
used in creating wagfs. Ina. the clauses 
of the deed which follow, the gross income of 
two-thirds of the property is reserved for 
the benefit of his descendants generation 
after generation thus postponing- the. 
benefit tothe poorimplied in the pre- 
amble until the extinction of his lineage. ` 
But for the express provision for his de- 
scendante the entire benefit would have 
enured to-the poor immediately. Some 
charitable objects are to be fed in pre- 
sente, This provision is not without its 


significance as indicating a charitable and 


with the 
As public, — 


religious purpose concurrent 
maintenance of the family. 


repairs and similar expenses, have to bepaid 
out of one-third of the income which i8 
reserved for expenditure on ‘good acte such 
amount thus directed’ 
to be spent on these charities alone cannot 
be ascertained. 2 i 
Clause 7 has been adversély commented 
onas betraying desire to accumulate. the 
income for acquisition of other properties, 
It must be,. however, noticed that the 
direction to multiply has no reference to 
a time when his lineage ceases to exist 
but is confined to thé. time when ib con- 
tinues to exist, ‘To my mind, when such 
a. remote - -contingency. happens. acy 


siba, nai 


—Oourt tegarding the 


OS kala 


cuinulation is not to bé made but the entira: . 
benefit.reserved for th descendants‘ will go: 
to the: poor. ` ae ee ee a es s 


| Clause 11 has been reliedon by palaran 2 


Subordinate Judge as excluding the public: 
in general from participation in the affairs 

of the waqf. . I think this is not the correct 
.view of the effect of that clause. It per»), 


mits recourse to law Oourt for vindication: ` 


of the-provisions of “the. deed of: wagf.in 
cases of attempted violation thereof. but’. 
makés it clear that, being a ‘family settle-. 
ment and so long as it is such, any mem- 
ber of the public cannot meddle with its 


` administration and only the: beneficiaries: © 


have the right to call in: ‘question’ the-acts, 
ofthe mutwallis, This; again, unmistak- 
ably refers toa time when his descendants. 
are in existencé and-not-to the contingency 
ef total extinction of- his - family. ‘As | 
regards'the latter eventuality the deed is 
silent" and the usual rules empowering ' 
the public to‘obtain ordérs ofa. competent 


will apply and there 
which. excludes. their application.: OS an 
‘That the. wag? which ‘Mubarak. Ali pro» ` 
fesses to . make was inténdad’ to bë. of 8. 
permanent. character-does: : not.’ admit -of 
eny doubt, No limit: -oftime is fixed for: 
its operation. Indeed; the learned Counsel. 
for the respondent: - maintains that-the. pos- 
sibility of total extinction® of his line: in 


- Any. remote future never: occurred to him. 


A wag? otherwise:than--in perpetuity is-one’ 
for which a limit of time i prescribed but: 
hot 'where:it is to’ ‘continus ad. - injinitein. 
The validity of. the wagt does not seem to 
have been impugned. -onthe ground: of:want: 


: of perpetuity -either in- the: Oourt~ bélow- ’ 
“or in this Court, 5 
_ the absence 


Stress" has’ peen. laid on’ 
of reservation of ultimate. 


. “benefit to the. poor, but, I-:think the “two. 


_ or religious-purpose-has been shown above,’ 


questions are closely. allied and ‘mention of: 
ultimate benefit to. the poor-is- insisted: on 
only to: ensure'petpetuity, ~~ ~, Lane 

That the term, . ‘wag/"-implies ultimate: 
benefit ta the poor ‘or to some - charitable 


having regard to its literal and: -customary-" 
meaning- as - -generally - ‘accepted. To.a 
Musalman.- it generally conveys the- ides | 


. that the property -designated ‘waqf' is not 
‘private --! | 

, dedicated-to -some-~charitable object: ~ The 

wordris frequently used even. in deeds of -: 


property’ -but --ig-- permanently 


Hindu: endowment- 
Muslim sense but as 


4} 


“not: in its- technical: 
denoting dadicatiog, 


4 
At 


© TEKAN Att O, raa WANG Kisdèki. 


. the’ poor.-- 
. Waqf 


administration of Wagé ` 
is’. nothing in the deed . 


‘A ie er 
b 


. B41 
It ‘is “not “too “much: to- suppose “that 
Mubarak Ali who is‘degcribed: as “ Hakim’ 
and presumably a -man of soine- learning 
‘used the word .“iwagf' in relation to his 
property. which. he’ was anxious to preserve 
in perpetuity-in the customary and generally 
accepted sense as:tha ‘property set apart 
for thë benefit of his family. and in case 
of total. extinction -of i$ for“ the benefit of 
“It -was--a mere. accident: that. 
he did not mention the poor expressly, He 
does not divert. the beneficial. interest toz. 
any other. family in case of extinction efi 
his own. nor’ does -it appear: that ° hè- wag- 
interested.in some other class.of: persons in’ 
that remote contingency. - The fact that the, 
Act, was availed of soon after it became. 
law lends ‘support to:the belief that , he’ 
desired. to create .a ‘wagf, such.’ as,.is 


contemplated by the Act—a ‘typical: wag? 


alaulad.’ It has been acted upon as‘such 
for. many years and unless its validity can 
be successfully ‘impugned “for somé ‘cogent 
reason «it: should: . be- upheld. asia: ` 
dedication’. “in: -accordance -` -with “the 
provisions ‘of :thè Waqf Act. The learned: 
Subordinate: Judge has'set aside tha.deed 
in.its:entirety. “As ‘to one-third: of. ‘the 
property there ean. be no - question. |: Ag to . 
whether the..burden -of public charges-due 
in respect of two-thirds of -the “property 
-can be thrown. on the ‘remaining -one-third 
reserved for charities mentioned in the deed 


_it is not necessary to consider,’ Ifthe 


disposition be: upheld as a whole,.the coms, 
plication’ arising out ofthat circumstance 
will not exists; :- °° -> oho Ey 

-On ‘the: view of ‘the casa. taken byme 
this. -appeal ‘must succeed. : I would; 
therefore,:set aside the decree of.the Court 
below. and : grant ` the. relief of declaration - 
prayed for ‘by. ithe plaintiffs. - As ‘the: 
litigation isin a great measure’ due to-:care= 


: less-drafting of the instrument: of wagf for 


which the testator is responsible’ I make no 
order as to ‘costs, : in LL m. 
Sen, J.—If the : plaintiffe-appellants ‘ate 


1. 80 adviaed they have my permission to take 
. this matter up: in‘appeal under:the Letters: 


Patent... .. o. ; a a wen 
"By the Court.—This appeal:is dismisga 
ed.withcosts, © - ov s oo a a Aua 
l _ Appeal dismissed, 
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NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 

Szconp Orvit Appeal No. 111-B oF 1926. 
“July 30, 1928. 
. Present:—Mr. Prideaux, A.J. O. 
a RAOJI—PLAINTIFF—ÅPPELLANT 
ae versus 
RAGHO AND ANOTHER -— DEFENDANTS 
; — RESPONDENTS. ; 
Berar Land Revenue Code, 1896, 8. 4 (8)—Sale of share 
in trees—Pre-emption. 


right of pre-emption in the‘case ofa sale ofa share 
in trees, The ‘right. is limited to transfers of an 
interest or quasi. interest of a.co-occupant in a 
survey number. MB 

Second appeal froma decreeof the Addi- 
tional District Judge, Khamgaon, dated the 
30th November, 1925, in Oivil Appeal No. 36 
of 1925. Beas ae 
_ Mr, G. G. Hatwalne, for the Appellant. 


Mr. M. B. Niyogi, for the, Respondents. , f 


JUDGMENT. —This case. presents a 
novel question for decision. . The’ plaintiff 
sued. for pre-emption ofa third share in 
four mango trees standing in Survey No. 11 
of Mouza Dhamangaon in the .Malkapur 

' Taluq. .. The -plaintiff. owns a share in the 
survey number and a third share in the 

. four. mango. trees.. Defendant No. 

. Govinda, who owns no land. in . the field, 

“ gold his third share inthe mango trees to. 
defendant No. 1, Ragho. Hence the present 
suit to pre-empt. = Hee T 

Both the lower -Courts find that the 
plaintiff had not waived his right to. pre- 


. empt,i.e.,the third share in the mango ` 


trees was never offered to him by Govinda, 
The first Court held the suit maintainable 
and decreed the plaintiff's claim, .but the 
lower Appellate-Court: finds that there'is no 
right of pre-emption in: trees and has 
dismissed the suit. Hence this present: 
appeal by the plaintiff. - : 

The argument advanced here is that as 
“ survey number” ofs.205 of the Berar 
Land Revenue Code, under whieh pre~ 
emption is.claimable in Berar, . means.a 
portion of land, “and the definition . of 
“land” under s.4, cl. (3), includes trees, 
and as the plaintiff has a share in the 
survey number and also.in the trees, he is 
a co-oceupant both in the survey number 
and in the mango, trees. He-is certainly a 
eo-occupant in the survey number; but in 
my opinion pre-emption is limited to an 
interest or guasi interest of a co-occupant 
jnany survey number being transferred, 
aud does not apply in the case of trees, 
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Here the sellerof-the third share is nota 


` go-occupant in the survey number, and he 


Under the Berar Land Revenue Code, there is no - 


cannot beheld to bea co-occupant merely © 


- because he owned a share in trees standing 


in that survey number. I have, ina very 
long. experience of Berar, never known of a 
ease in which pre-emption has been claimed. 
on a sale of a share in trees’ standing in a 
‘survey number; and in a search through the 
Law Reports I can-find no such case, In my » 
opinion the right of pre-emption in trees 
here claimed does not exist under the Berar 
Land Revenue Code of 1896. 

The result is that this appeal fails and is 
dismissed with costs. The appellant will 
pay the respondent's costs. 

- G.B, D. Appeal dismissed., 
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LAHORE HIGH COURT. i 
Frest O1vIL APPEAL No, 2335 or 1923. 
© . April 11, 1928. 
Present:—Mr. Justice Fforde and 
Mr. Justice Agha Haidar. 
. BAR DUKAN, THROUGH MASTER 
JIWAN SINGH AND ANOTAER— PLAINTIFFS — 
Aoa T APPELLANTS ` i 
ers ea versus . ` Sa a 
. GOPAL SINGH, PARTNER OF THE SHOP, ` 
GOPAL SINGH-MANGAL SINGH— 
DEFENDANT— RRSPONDHNT, ` | 
Principal -and agent—Agent's. power , to sell. goods 
without authority.. `- 
An, agent pure and | 
in selling’ bis principal'8 goods without his autcority. 
But where the agent has spent a large sum of money 
from his own pocket in purchasing the goods on the 
principal's behalf, he is in the position of a tacit pled- 
gee and can recover as much of his- outlay as possible 
by selling the goods which are in his custody. [p. 645, 


col. 1, : ji 
pa EN Bank of Simla v. Ghamandi Lal-Jaini Lal 


(1), referred to. 
‘first. appeal from a decree of the 
Senior Subordinate Judge, Lyallpur, dated 


simple may not be justified, 


‘the 12th July, 1923. -. 


Lala Sardha Ram, R. S., Messrs. Mehr 
Chand Mahajan and Hem Raj, for the 
Appellants. 

essts. Beni Parshad Khosla and Anant 
Ram Khosla, for the Respondent. 
r JUDGMENT, ; 
gha Haidar, J -—These are two 
Cross- Appeals (No 2435 of 1923, Bar Dukan 
v. Gopal Singh and No. 2570 of 1923, 
Gopal Singh v..Bar Dukan) arising. out 
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the:two suits, one brought by Bar Dukan 
and the other by Gopal Singh and may 
be conveniently disposed of together. 

The plaintiff brought .a suit claiming a 
sum of Rs. 5,666-10-0 on the allegation that 
he was a commission agent’; that the de- 
fendant had dealings. with him from the 
7th of October, 1917, upto the 2nd of April, 
1922, that during this period the defendant 
had purchased various commodities for the 
plaintiff for a sum of Rs. 83,762-8-0, that 
out of this sum the defendant had paid 
Res. 78,095 and that asum of Rs. 5,666-10-0 
-was due to the plaintiff from the defend- 
ant. The plaintiff further alleged that 
he gave repeated notices te the defendant 
demanding the amount due by him, but 
the defendant refused to: pay the amount 
due to the plaintiff. Hence the claim. 

The defendant in his written statement 
raised various pleas, some of. which were 
‘purely teehnicaland the others amounted 

~to a denial of the plaintiff’s claim and in 
fact a substantial sum was claimed from the 
plaintif by the defendant, The pleadings 
are, as isusual in these cases, obscure and 
do-not ‚give an- indication as; to what were 
the respective cases of the parties, | ar 
-~ The trial Õourt. framed : certain. issues 
and appointed one Lala Bal-Kishan Munim, 
Commissioner. to examine the accounts, 
The said Commissioner. went -through the 
accounts and submitted a.report, dated the 
29th of November, 1922, Both parties filed 
objections to the report of.the Commis- 
siener, and the Subordinate Judge, after 
cancelling the issues, which he had already 


settled in the case, framed fourteen issues. 


which are printed at page 153 and again 
in the body of the judgment at pages 175 
and 176 of the paper-book. These issues 
arose. out of the objections of the parties 
to 'the Commissioner's report. A good: deal 


“of the procedure adopted by the trial Court 


in this case appears to have been irregu- 
lar; but the parties accepted it and in fact 
acted uponit and so no more need be said. 
on the subject. The Subordinate Judge 


discussed ail these issues seriatim and in. 


the end granted.a decree for-a sum of 
Rs. 1,876-10-6 only to the plaintiff, namely, 
Bar Dukan, and dismissed the rest of the 
claim. Thecross-suit brought by the defend- 
ant was dismissed: No. appeal was tiled 
against the dismissal’ of the: suit which 
Gopal Singh had brought. against Bar 
Dukan, Both parties, howayer, filed appealg 
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of the same judgment which disposed. of ` 


bas 
against the decree in the suit filed by the 
Bar Dukan, the plaintiff attacking the 
decree in respect.of the portion as to which 
his claim had been dismissed and the de- 
fendant Gopal. Singh challenging the 
amount for which the plaintiff's claim has 
been decréed. . 

I propose to deal with the findings of 
the Oourt.below on-each of the issues and 
shallin this way dispose of the subject- 
matter of the two cross-appeals, 

Issue No, 1 need not be considered. 

As regards the second issue, the plaintiff. 
claims that the rate of interest should be 
nine percent. and twelve per cent, per 
annum on the advance. Oounsel for the 
defendant stated before the Court that he 
would not mind paying compound interest 
if the interest was ‘allowéd*at the rate of 
six percent, per annum. The rate of six 
per cent. compound interest: is a good re- 
turn on the money. invested by the plaint- 
iff on the -defendant’s behalf, and I do 
not feel inclined co inerease it, because 
in some. other dealings the plaintif had 
credited the defendant with the same 
amount, . Besides, ene cannot lose sight of 
the fact ‘that the amount now claimed has 
assumed its present proportion by -thé ac« 
cretion of interest which has been allowed 
to accumulate during all these years, `I 
would, therefore, affirm the finding of the 
trial Court on this point, i i 

The ‘third issue deals with -compound 
interest and. has. already been ‘disposed 
of while dealing with the second issue, - 
The fourth issue was rightly decided 
by the Court. below -in favour of the 
plaintif and I may point out that the 
defendant's behaviour as regards the sub- 
ject-matter-of this ‘issue is neither honest 
nor straight-forward.: He. denied the: res 
csipt-of the price of 613 maunds, 35 seers, 
6 chhitaks, ot cotton seeds which he bad 
sold to the Firm of Ohint Ram-Ramj Lal, 
while he was acting as the manager of the 
shop,*for asum of Rs, 2,129.6.6, ‘Head: 
mitted:the receipt of this sum only when 
he was confronted with the bahis of Ohint 
Ram-Ram Lal’s firm bearing his own sig 
natures, ‘Thus he poocketted the aboves 
noted sum without entering it into the 
account books ofthe plaintiff, Under these 
circumstances the trial Court was justitied 
in drawing the inference that the defend- 
ant must--have in all probability sold 


‘the remaining 67 maunds: 9f cotton seedy ` 


as’ well, i 
ee 
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_ Issue No..5. There are entries in the 
account books of the plaintiff which go to 
show that these thirteen bags of gram were 
sent to the defendant and their cartage is 
entered in the account books. We have 
further the evidence of Aya Singh, the 
plaintifi's munim, who corroborates the 
evidence supplied by the account’ books. 
I see no ground for disbelieving the evi- 
dence of Aya Singh. I, therefore, affirm 
the findings of the trial Court on this 
issue. 

. Issue No.6. This issue was given up by 

the defendant in the course of arguments 
as reeorded by the trial Judge and, there- 
fore, needs no discussion. 

Issue No, 7. This relates to the price 
of 1026 empty bags. 
is that these bags were purchased by the 
plaintiff and their cost debited to the de- 
fendant and that the defendant put the 
cotton seeds that hé had purchased into 
these bags and took them away. It has, 
however, been rightly found by the Court 
below that the defendant took away only 
454 bags in which he put cotton seeds 
which he sold to Ohint Ram-Ram Lal in 
1918. This being so the plaintiff is liable 
ta account for the price of 572 bags. I 
am not prepared to accept the sole testi- 
mony of Aya Singh who says. that the de- 
fendant had taken away these 572 empty 
bags, Admittedly there is no entry ia the 
account books. of the plaintiff to this effect. 
The Court below has calculated the price 
of these bags at the rate of Rs, 33 per 
hundred andI do not think that there is 
any material on the record on which this 
finding can be challenged. The plaintiff, 
therefore, is liable to the defendant for 
Rs. 189 the price of 572 empty bags. 

Issue No. 8 needs no discussion as it 
was admitted in the Court below by the 
defendant. < 

` Issue No. 9 is the most ‘important of all 
these issues. Itrefers to 51 bales of empty 
pags. The plaintiff had purchased 52 bales 
ef empty bags for the defendant had spent 
a sum of Rs. 10,160 from his pocket in 
paying their price. The plaintiff served a 
notice (Hx. P-16), dated, the 2nd of August, 
1920, upon the defendant and claimed that 
a sum of Rs. 8,720 was due from the de- 
fendant tohim and that fifty-two bales of 
bags purchased for the defendant were 
lying at his shop. The plaintiff, therefore, 
demanded the sum due to him and in the 
pltornative suggested that if the ameunt 
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were not paid within a week the bales 
lying in the plaintiff's shop would be sold 
and the sale-proceeds would be credited to 
the defendant's account. The defendant 
replied on the 7th of August, 1920, and 
forbade the plaintiff from selling the goods 

because a certain sum of money, was due ` 
te the defendant from the plaintiff firm 
and that unless an account was madeup . 
the plaintiff was not authorised to sell or 
otherwise dispose of the goods. This 
letter is marked as Ex, P-17 and makes it 
clear that the plaintiff, who was the com- 
mission agent for the defendant, was not 
authorised to sell the bales lying with him. 
More than eighteen months after, on the 
8th of March, 1922, the plaintiff sent a 
registered notice (Ex. P-8) through his 
Pleader to the defendant. In this notice 
the plaintiff stated that a sum of Rs. 11,674 
was due by the defendants to the plaintiff 
and called upen him te pay up the amount 
due and also toremove the 51 bales of 
bags. It was further stated that the plaint- 
iff was not prepared te keep the aforesaid 
“bales any longer. The defendant. was 
called upon to pay the amount within two 
days and to remove the bales failing which 
the plaintiff would sell the bales at the 
market rate. The Oourt held that this 
notice was not proved, and, therefore, 
the plaintiff was not authorised to sell the 
bales and that under these circumstances 
the plaintiff was liable to pay to the de- 
fendant Rs. 1,821-7-3 being the diference 
between the price actually realised by the 
plaintiff from the sale of the 51 bales of 
bags at the rate of Rs, 41-8-0 per hundred 
bags and the rate which prevailed on the 
31st of May, 1922, as deposed to by Panna 
Lal (P. W. No.7), This finding is challenged 
in both the appeals. The plaintiff-appel- 
lant says that this sum should be wiped 
out and that he should be given a decree 
for a sum of Rs. 1,864, while the defendant 
claimed that this sum awarded by ithe 
Court below should be further increased. 
The question is whether the notice, Ex. P-8, 
dated the 8th of March, 1922, sent by the 
plaintiff was actually sent by the plaintiff 
and received by the defendant. We find an 
acknowledgment receipt dated the- 10th 
ef March, 1922, which shows that the-notice: 
was sent by a registered letter No, 92 
addressed to Bhai Gopal Singh, defendant 
of the Firm of Messrs. Gopal Singh-Mangal 
Singh, Lyallpur. It is signed’ by ene 
Buleqi Ram. Wealso find a copy of the 
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telegram sent by Sardar Iqbal Singh, the 
plaintiff's Pleader on thellth of:March, 1922. 
This telegram contains g peremptory de- 


mend of Rs.'11,674-8-0 from the idefendant ` 


and further says that the 51 bales of bags. 


could be delivered on payment of the full, 
Í and that otherwise they would : 


amount 
be sold at the market rate and credited to 
the defendant's account. There are entries 
in the plaintiff's account books in the de: 
fendant’s khata which show that on this 
date a registered letter was sent ‘to the 
defendant. In the same account’ thé. cost 
of the telegram sent through Sardar Iqbal 
Singh to the defendant is. also entered. 
The presumption under s. 114 of the Indian 


Evidence Act isin favour of the plaintiff. 


The ‘defendant had. been examined as 
plaintiff's witness in the case and was asked 
questions about the notices, His replies 
are not at all convincing and leave an im- 
Pression upon one's mind that he: was with- 
holding the correct ‘information from the 
Oourt.. I may also point out -that para. 
“2. of the plaint refers to these notices, 
‘and the corresponding para. 2 of the 
the plaint on this-subjeet in a very, evasive 
and disingenuous manner. 
I do not think that the learned J udge of 


written. statement meets the allegations in” 


the. trial Court was justified in ‘holding: 


that the plaintiff has failed to prove the 
notice relied upon by him. The plaintiff 
has, at any raté, made out a good prima 
facie case which the defendant; who never 
entered into the witness-box in support of 
his defence, has completely failed to rebut. 
This being so, the plaintiff, who had spent 
a large sum of money on the purchase of 
these bales of bags and inspite of repeated 
noticés was not réceiving his money from 
thé defeadant, was justified in selling the 
goods and crediting the sale-proceeds to 
the defendant's aecount. : An agent, pure 
and simple, may not be justified in selling 
his principal’s goods without his authority. 
But the position of the plaintiff was differ- 
ent. He had spent alarge sum of money 
from his own pocket in purehasing the 
goods on the defendant’s behalf and was 
in the position of a tacit pledgee and could 
recover as much of his outlay as; possible 
by selling the goods which were in his 
custody. The case decided by 'a Bench 
ofthis Court in Alliance Bank of Simla 
v. Ghamandi . Lal-Jaini -Lal (1) lends 
iQ 101 Ind, Oas, 725; 8 Lah, 373; A. I. R.1927 Lah, 


we Cue 
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support te this contention, Furthermore, 
Darah. 372 (2) and 374 in Story's well- 
known ‘work on Agency are also | very 
instructive on this point. I, therefore, 
accept the plaintiff-appellant’s contention 
and, reversing the finding of the Oovirt 
below as regardsthe sum of Rs. 1,821-7-3 


-for which the Court had held the plaintiff 


liable, give’ him a decree for Rs. 1,864 
against the defendant. The parties were 
agreed before us at the time of the argu-' 
ments that Rs, 1,864 would be added to’ 
the amount decreed to the plaintiff in 
case his contention in this Court prevailed: 
Issue No. 10. The evidenee of Sardar 
Tara Singh, P. W. No. 42, is perfectly clear 
on this point, and the plaintiff is entitled 
to receive from the defendant the various 
sums of money which he paid te Rajendra 
Singh, Lal Singh and Harehand Singh, 
the first two being the own brothers ofthe 
defendant. ‘ 
Issus No. 11 wasnot pressed and need 
not be considered. © < 2a 
Issue No. 12. This issue seemed to prè- 
sent a certain amount of difficulty, because 
it was urged on behalf ef the defendant- 
respondent that the plaintiff could not claim 
in the present suit a certain. sum of. 
money from the defendant as that sum 
related to a partnership between the plaint- 
iff and the'-defendant and, certain other 
persons. There were. previous - dealings 
in this partnership which.had resulted in 
profit; which: was duly credited to the 
defendant's account, Now-only one deal-. 
ing remained outstanding which had result- 
ed in a loss, and, though technically apéak-. 
ing, the objection of the defendant that a 
separate suit would have been the more ap- 
propriate remedy for the plaintiff may have 
some force, yet, as the matter covered by 
this- issue is very simple and: further in 
order to-put an end to the. disputes between 
the. parties ‘ones and for all, I do: not 
think that on such a highly technical 
plea I should disturb the finding of the 
trial Court and thus relegate the parties to. 
further litigation, In my. opinion, the 
Subordinate Judge in allowing the plaint- 
if to claim from the defendant the 
one-fourth share.due from him has done 
substantial justice. and his finding should 
not’ be disturbed‘on this issue. l 
< Issue. No. 15 deals with a small matter 
and has been rightly decided by’ the 
Court below in plaintiff's favour. _ KN 
The net result is that the plaintiff's 


Bah 


4ppeal would be decreed to the extent 
of a further sum of Rs. 1,864, This sum 
shall be added to the sum of Rs, 1,876-10-6 
already . decreed to him, thus bringing the 
total to Rs, 3,740-10-6. The plaintiff's ap- 
peal is, therefore, allowed to this extent 
only, The rest of his appeal is dismissed; 
He .is admittedly accountable to the 
defendant for the price of one bale of bage, 
The plaintiff shall. be entitled to interest 
at the rate of six per cent. per. annum 
upto the date of realization. The . cross- 
appeal filed by the defendant. (No. 2570 
of 1923) necessarily fails except . as regards 
one odd bale and is hereby. dismissed with 
costs. The parties to. the plaintif’s appeal 
(No. 2335 of 1923) would pay and receive 
costs in proportion -tọ their success and 
failure. | E f 5 l 4 
. Fforde, J,—I agree. _ 


BY | Decree modified. 


SIND JUDICIAL COMMIS-- 
'. §IONER’S COURT. , 
"OL Revision, APPLIGATIONS Nos. 20 
- ‘AND 36. oF 1927. ` 

aes ` August 2, 1928. © 

Present ;—Mr. Wild, J. O., and 
Mr. Rupchand Bilaram, A. J. O. 
BULOMAL AND ANOTHER—ÅPPLIOANTS 


. Versus 

SOOMAR KHAN AND 0THEBS—- RRSPONDENTE. 

Provincial Insolvency Act (V of 1920), ss. 6 (g), 78 
—Limitation Act (IX of 1908), s. 5—Notice of suspen- 
sion—Starting ‘point of limitation—Computation of 
time—Presentatrion of insolvency petition—Three 
months’ period, if can be extended, | i 

Section 6, cl. (g) of the Provinéial Insolvency Act 
does not afford a-continuing cause of action for 
presentation of an insolvency ‘petition as it is not 
the suspension of payment but the act of giving 
notice of suspension of payment that affords a cause 
of action, and ‘provides the starting point from whick 
the period of three months is to be computed. [p. 647, 


col. 1; 
: a re Alderson, Hx parte, Jackson (1), distingu- 
ished. ,, 

Different acts of insolvency which give jurisdiction 
to the Court are defined in the Provinciel Insolvency 
Act, and in so far as they entail disabilities on the 
person who commits them, they should be construed 
strictly. [ibid.] 

Ex parte Chinery,In re Chinery (2), relied upon. 

The time for presentation of an insolvency peti- 
tion cannot be extended under s. 5 of the Limita- 
tion Act. Section 78 ofthe Provincial Insolvency Act 


dore a apply to petitions for adjudication. [p. 647, 
col. .2. 


Aiyapuraja `v. 


“Veera: -Venkatakrishn ` 
relied upon, E 
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Application to revise an order of the 
District Judge, Sukkur. 

' Mr. Srikishendas H. Lulla,- -for the Ape 
plicante. ` . 

Mr. Fatehchand Assudamal, for the- Ree 


spondents, . a 
.. . JUDGMENT. a 

: Rupehand, A. J. C.—These appeala 
are -against an ordér of adjudication passed 
against the appellants ona petition pre- 
sented by one of their creditors under the 
ee of the Provincial Insolvency 
ct. -* . s i : 

The only act of insolvency on which the 
Courts below assumed jurisdiction is that 
referred ‘to in s. 6, cl. (g) of the Act. 

It was common ground thatall the part- 
ners in the debtor firm with the excep- 
tion of Siroomal appellant in Revision Ap- 
plication. No. 36 “of 1927, were parties to 
a composition: deed agreed to, by a 
majority ef their creditors- and executed 
about ten months before the filing of the 
petition against- them, by which they 
transferred all their property for the 
benefit of their creditors. “At the same time 
Siroomal had paid to the trustees for the 
benefit of his creditors a sum of Rs. 9,000 
partly’ in cash, and partly by transfer to 
them’ by way of sale `of his immoveable 
property ‘in consideration of the creditors, 
who were parties to the composition deed, 
having agreed to discharge him from 
further liability. The cause which sub- 
sequently led-to the presentation of the 
petition was an attempt by. one of the part- 
ners in the debtor firm, other than 
Sircomal, to back out of the composition 
on the ground that his signature was 
obtained on the deed by wmisrepresenta- 
tion and fraud and bis obtaining an 
interim injunction from the Court restrain- 
ing the trustees from dealing with the 
property in their hands pending the dis- 
posal of the suit. 
~The debtors demurred to the jurisdic- 
tion of the Insolvency Court on the ground 
that the petition having been -presented 
more thanthree months after the act of 
inselvency complained of, one of the con- 
ditions precedent to its filing as provided 
by s. 9, el. (c) of the Act was not fulfilled 
'and the petition was, therefore, incompe- 
tent. 

This plea did not prevail in either of 
the two Courts. It was disallowed by the 
lower Appellate Court on two grounds, ` 


first, that suspension of payment was ẹ 


1191, O. 1928 


continuing act, affording to thé creditors a 
recurring cause of action, and, secondly, 
that s..,5 of the Limitation Act read with 
s. 78 of the Provincial Insolvency Act 
empowered the Court tocondone the delay 
where sufficient cause was shown and that 
the conduct of one of thé debtors in insti- 
tuting a suit for injunction was sufficient 
cause within the meaning of 8. 5 of the 
Limitation Act. ME 4 
J think that neither of these‘ grounds 
has any substantial foundation. , 

A reading of.s: 6, el. (g),ofthe Provincial 
Insolvency Act makes it abundantly clear, 
that itis not the suspension of payment 
but the act of giving notice of suspension 
of payment that affords a cause of action, 
and provides the starting point from which 
the ‘period of three months is to be com- 
puted. . 

The case ef In re 

_. Jackson (1) relied upon by the respondents 
has no bearing to the present case. There 
the debtor had absented himself from 
his place of business, an act falling within 
s. 5, sub-cl, (2) (d) of the Bnglish Bank- 
ruptey Act, 1883,corresponding to 8. 6,. el. 
(d)-(i2) of our Act. That was indubitably. a 
continuing act. and afforded. a recurring 
cause of action. an: - ek 

‘Different acts of insolvency which give 
jurisdiction to the Court are defined in 
the Act, and in so faras they entail dis- 
abilities on the person who commits theni 
“they should be construed as strictly as if 
they occurred in a section which defined a 
misdemeanour", per Brown, L J., in Eg 
parte Chinery, In re Chinery (2). A notice 
of suspension can by no manner of rea- 
soning be placed on. the same footing as 
suspension and more so within the de- 
finition of cl. (g) which requires a strict 
construction. 

In my opinion, the line of reasoning 
adopted by the learned Judge below on 
the first point was entirely misconceived. 

Now, with regard to the question of 
limitation, it is not seriously disputed that 
both under the English Law of Bankruptcy 
and the Indian Law.of Insolvency as in 
force in the Presidency Towns, the Court 
has no power to extend the period within 
which a petition. for: insolvency may be 


presented. The law under the Provincial 


a 


Insolvency Act of 1907, repealed by thé 


(1) (1895) 1 Q. B. 183; 64 L. J. Q. B.188; 15 R. 12. 
(2) (1884) 53 D. Jo Oh. 66% at p. 664; 12 Q. B.D, 
342; 50 L. T, 342; 32 W, R. 469; 1 Morrell 31. i 
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present Act, was the same, Ttis said that 
8. 78 of the present Act which is new makes 
a definite departure from the law in force 
elsawhere and empowers the Oourt to enlarge 
the time in fit cases. - i 

VA somewhat similar point was raised in 
Aiyapuraja v. Veera Venkatakrishnayya 
(3), -: and was disallowed. As said in that 
case by Spencer, J., the object with which 
s. 78 was introduced, appears to have 
been for the purpose of removing. the 
doubts and difficulties that had been ex- 
perienced in admitting appeals against 
orders of the Insolvency Oourts and that 
it was not intended to affect thé period 
within which a creditor may present & 
petition of insolvency against his debtor. 

- It has, however, been suggested that 
s. 78 goes much’ further than what the 
Legislature may have been intended to do, 
It is, therefore, neeessary to ‘examine 
critically this section for the purpose of 
ascertaining if it has in fact affected such 
a drastic departure from the lawin force 
elsewhere. The Act refers to the proceed- 
ings instituted by a creditor or by a debtor 
for the purpose. of getting an order of 
adjudication passed against him'asa peti- 
tion and notas an application; and if it 
was intended to apply s. 5 ofthe Limita- 
tion Act to such petitions, there was no- 
thing easier for the Legislature than tostate 
in clear and unambiguous terms ‘that the 
terms ‘of s. 5 of the Limitation Act shall 
apply notenly to appeals and applications 
under the Act‘but also to petitions. 

In my opinion, a petition is in thenature 
of a plaint by which the Oourtis moved 
to assume jurisdiction: between the par- 
ties. It stands ona different footing from 
any subsequent application or appeal filed 
after the Oourt is ceased of the case, 
Section 2, cl. (10) of the Limitation Act 
provides expressly that a suit does not, 
include’ an appealor an application, and 
Parts II and III of that Aet contain certain 
provisions which apply only to appeals and 
applications as distinct from suits. The 
operative part of s. 5 of the Limitation 
Act is as follows :— : : 

“Any appeal or application for a review 
of judgment or for leave to appeal or any 
other application to which this section may 
be made applicable by any enactment or 
rule for the time being in force may be 
admitted after the period of limitation 

(8) 72 Ind. Oas. 488; 44 M. L. J. 303; (1923) M. W, 
N. 195; 18 LW. 35; A, ER. 1923 Mad. 462, 


see 
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prescribed therefor, when the epallent or 
applicant, eatisfies the Court that -he.had 
Sufficient cause for not preferring the appeal 
‘or making the application within such 
period”, 

‘As I read this section, I am inclined 
to the view that the expression “any other 


“application to which this section may be 


extended " refers prima facie to applications 
made in any proceedings pending before 
the Court and does not refer to any peti- 
tions or ‘applications which. are in the 
nature of a suit. 
a term of wider significance than an action; 
and is one which is capable of being 
interpreted as including proceedings on a 
petition. 

Ifthe Legislature intended thats. 5 should 
apply to petitions, there was no reason why 
it should not ‘at thesame time have ex- 


tended the, provisions of ss. 4 and 14: of © 


the Act to insolvency petitions, whicli 
likewise allow extension of time for ‘suits 


‘under certain, circumstances. In any case the 


expression ‘ ‘applications under this Act.” 
appearing in s. 78 of the Provincial Ingol- 
vency Act, 1920, is ambiguous and of doubt- 
ful import, - ‘It is capable of being interpret- 
ed as referring to applications. other than 
petitions by which insolvency proceedings 
are instituted and Ï see no reason why effect 
should not be given fo that interpretation. 
Bó as to.create. a. harmony between the in- 
solvency law in force in the ‘mofussil and 
the Presidency Towne. 

T hold that s. 5 has no application to the 
present case, and the learned Judge below 
was in error in condoning the delay. 

For these reasons, both these appeals are 
allowed with costs. 

- Wild, J. G.—The applicants’ in this 
case were. adjudged insolvents by the 
First Olass Sub-Judge of Sukkur at the 
instance of the creditor- -opponent, Their 
appeals were dismissed , by. the District 
Judge of Sukkur and they come in revision 
to this Court. 

Two questions. have arisen: They are, 
whether opponent's petition to have the 
applicants adjudged insolvents was in time, 
and, if not, whether.the lower: Oourts were 
right in excusing the delay, 

As to the first point, it may be noted that 
the petition, though it mentions certain 
acts of insolvency on which the petiticn is 


< grounded, does not give tke dates of these 


acts as reguired bys. 13 (2) (a) of the 
Provincial Insolvency Act, The learned 


The expression “suit” is. 
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fact that the :debtors. have admittedly 
suspended making payment to their cre- 
ditors and this he considers to be, con- 


‘tinuing act of insolvency which. makes this 


petition in time. 

Now s. 6 of the Act enumerates certain 
acts which are acts of insolvency and there 
is nothing to show that it ja not exhaustive. 
The acts mentioned in cls. (a) to (h) are, ` 
therefore, acts of, insolvency.. But the 
mere suspension ‘of payment is not: 
one of them. To make it an act of 
insolvency, it must be coupled with a 
noties to the creditor that the debtor has 
or is about to.suspend payment. ‘of his 
debt. There was, therefore, in'this case- 
no act of insolvency -within three months of 
the filing of the petition and the- petition 
was, accordingly, beyond time. . 

As regards the. -second point, it is true 
that's. 78 of the Provincial. Insolvency Act 
makes 6; 5 of the Indian Limitation Act -ap> ` 
plicable- to appeals and applications under . 
the Provincial Inselvency Act. But it seems 


- improbable that the Legislature in enacting 


s: 78. intended. to include petitions to 
adjudicate.. These are no, doubt, applica- 
tions but as they .are. everywhere in. the 
Act styled petitions, it can hardly have 
been intended to include.them in the term 

“applications ”. It, therefore, appears that 
the delay in presenting the petition was 
wrongly. excused. 

The result is that the . order of adjudica- 
tion is set aside and both revision applica- 
tions allowed, with costs, . 

. Petition allowed, ” 


NAGPUR JUDICIAL COMMIS-. 
` SIONER’S COURT. 
SzconD CIVIL Appeat No., 427 oF 1926; 
` June 18, 1928.. ' 
Présent: —Mr. Ghulam Mohiuddin, A. J.O. 
NANHE arp ANOTEEN— APPELLANTS 
TSUs 


ve 
GANGDEO AND OTHERS—RESPONDENTS. 
C.P. Land Revenue Act (II of 1917), ss. 81, 220— 
Partition—Possession of partitioned land not given— 
Suit for possession—Jurisdiction of Civil Court. 


A Civil Court has jurisdiction to entertain a suit > 


for possession of land, which has been allotted tothe . 
share ofa co-sharer in partition . proceedings by a 


< Revenue’ Officer even though | the co- mares mas not put 


IH 
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venue: Act, , : 
Appeal against a decree ofthe Court 
of. the Additional District J udge, Raipur, 
dated the 12th 
No. 16 of 1926. E : 
Mr. G. R. Deo, fer the Appellants, ` 
Mr. V. R. Dhoke, for the Respondents, 


' JUDGMENT.—The plaintiffs (have 


filed this suit for possession of an abadi 


site used as bari against the defendants who 
own another patti in thesame village. The 
deféndants stated that they have been in 
possession of the plot for thé last 40 years, 
and that the plaintiffs’ claim was barred 
by. tims, The trial Court: found that lat 
‘April, 1925, was the date from which the 


partition order was to take effect and that.. 


the plot in suit was ‘allotted to the plaint- 
iffs, and, therefore, decread plaintiffs’ claim. 
The defendants filed an appeal in the Court 
"dismissed. 

~ > “The first point which is urgad on behalf 
of theappellants is that the lower Appel- 
late: Oourt has not properly ` construed 
Ex. P-2; the orderof the petitioning officer, 
in holding that the previous’ possession of 
the respective co-sharers over abadi was 
disturbed. It is clear from the order that 
the abadi land was! divided and it is ad- 
mitted by the defendants that theland in 
suit fell into plaintiffs’ patti. The inter- 
pretation which has been put by the lower 
Appellate Court on the order. as contained 


of the Additional District Judge, which was. 


in Ex, P-2 that ‘the possession of the abadi - 


land will be given tothe co-sharer in whose 
patti it falls, seems to be correct. 

The next point which was urged was 
about the jurisdiction of the Civil Court to 
entertain this suit. It was argued that the 
Revenue Court could have delivered pos- 
bessiori ‘under s. 3Lof the Land Revenue 
Act, and-the Civil Oòurt cannot do s0. Mat- 
ters excepted from the jurisdiction of the 
Civil Court are mentioned in’ s. 220 of the 
Land Revenue Aet, and the said Act con- 
tains no provision that the Civil’ Court is 


precluded from trying a suit of the nature . 
of this suit. The suit could be entertained - 


in the Civil Oourts and they have jurisdic- 
tion to try such suits. `` E 


~ Thelast ground is ahbont thein qniry which | 


was not made about the pericd of the a ppel- 
lants' possession. Thecause of action in 
favour of the plaintiffs accrued’ after the 


passing of. the order by’ the partitioning. 


t 
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in possession of the land by the Revenue “Officer „in 
‘execution of his order under s. 31 of the Land Re- 


April, 1926, in Oivil Appeal _ 


—Hatilure by h 
, Succeeding shebait, whether has fresh cause of 
“action. ` j ‘ : f 
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officer and, therefore, an inquiry-about the 
period of appellants’ possession was not 


necessary... Ja A 
The appeal thus fails and is dismissed 

with costs, | _ ed. 

CRP O. Appeal dismiss 


CALCUTTA HIGH COURT. 
` Otvin Arrear No. 146 or 1926. 
; April 23,1928. ` j 
Present:—Mr. Justice B. B. Ghosh and 
Mr.' Justice Garlick. ` 
SUNITI SUNDARI DEVI—PLAINTIFE— 
APPELLANT ` 


- versus 
SRIKRISHNA OHAKRAVARTI AND 
OTHERS— DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. II, r. 6, 
0. XXI, r. 68—Suit for removal of trustee and 
recovery . of possession from different alienees— 
Multifariousness—Claim by idol—Dismissal of claim 
shebait to sue within one year— 


. A suit for removal of a shebait and. for recovery 
of possession ‘from different persons of different 
items of trust properties alleged to have been 
wrongfully alienated to them by the shebait is not 
bad for multifariousness. [p. 650, col. 2:] 

Where a claim by an idol under O. XXI, r. 58, 
Oivil Procedure Code, has been dismissed and the 
shebait for the time being does not institute a suit 
to establish the idol’s title within one year, a pro- 
spective representative of the idol cannot saub- 


` sequently institute a suit under O. XXY, r. 63 of the 


Code. [p. 651,60]. 1.] ‘ ; 

Vidya Varuthi Thirtha Swamigal v. Balusami 
Ayyar (1), distinguished. : 

- Appeal from original decree of the Sub- 
Judge,. Murshidabad, dated the 20th Feb- 
ruary, 1926. | - BK 
Mr. Urukramdas Chakravarti, for the 
Appellant. . 

Messrs. Rishindra Nath Sarkor, Kali 
Sankar Sarkar, Panchanan Ghose, Durgadas 
Roy, Batuk Nath Bhattacharjee and Sishir 
Kumar Banerjee. for the Respondents. 

JUDGMENT.—This is an appeal by 
the plaintiff against the judgment and 
decree of the Subordinate Judge dismiss- 
ing the suit. The suit was brought by 
the plaintiff against several defendants. Her 


‘allegation against defendant No. 1 was that 


defendant No. 1 was the shebait of three 
idols, Krishna Jiu, Krishna Ray Jiu and 
Gcpal D-h Thakur and the properties in 
suit were the debutter properties of these 


three idols, Allegations were made against 


N 
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defendant No. “1 for misconduct and plaint- 
iff brings this suit, the first prayer of which 
` wasthat' defendant No. 1 be removed from 
his office of shebait. The second prayer is 
that she being in the line of shebaits' be 
appointed shebait of these three Thakurs, 
There are various sets of other defendants 
in the suit. | They are purchasers of various 
properties in private sales, sales in execu- 
tion of decrees and otherwise .0f different 

portions of the properties in suit. These 
defendants have no connexion with each 
other. The prayer is that the properties 
have been wrongfully alienated by defend- 
ant No. 1 and that the plaintiff who asks 
herself to be appointed shebatt of these 
three idols may be allowed a decreé on 
behalf of the idols to recover possession of 
those properties. Alarge number of issues 
were framed which would be found at page 
29 of the paper-book. Defendants Nes, 2, 
3, 4, 5, 6 and.7 contested the ‘suit. | At their 
request certain preliminary issues, that is, 
Nos-1; 2, 3,4and 13:were taken up by the learn- 
6d Subordinate’ Judge for’ decision’ first, 
Issue No. 1 whether the plaintiff had anycause 
efaction, wasidecidediin her favour. Issues Nos, 
2 and 3 related: particularly to the question 
whether the suit was bad:for multifarious- 
ness. Issue No, 4 was whether the. suif. as- 
against’-defendant No. 3- was ‘barred by 
limitation. The last issue was.with regard 
to the” quéstion of res judicata which ‘also 
was decided.in favour of the plaintiff. No 
question - arises- before- us with: regard 
to the plaintiff's right to sue’and’ with 
regatd bo the-question of rég judicata, ‘=>, 

‘The appeal before us refers to the ques- 
tion of multifariousness and the point of 
limitation. The Subordinate Judge decid- 
ed those two’ questions against the plaint- 
if. He held that the suitas framed was 
multifarious and he asked the plaintiff to 
elect within- a` certain: date as to which of 
the defendants she wanted to proceed 
against and to amend her plaint accordingly. 
The plaintiff did not do that within the time 
allowed and, therefore, the Subordinate 
` Judge dismissed the suit. : 


. The plaintiff appeals to this Court and 
on her behalf the principal argument is 
that her suit ought not to have’ been dis- 
missed but the issues which affect the 
different defendants differently might have 
been separately tried. The argument of 
. the learned Vakil for the appellant shortly 


stated amounts to this, that if she brought 
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a separate suit against defendant No. 1 for 
his removal from the office of shebait and 
obtained a decree, that decree would be of ' 
no use as against the defendants who are 
‘glienees of the properties which she alleges 
to be debutter. Therefore, in their presence 
the questions whether defendant No. 1 was 


the shebait, whether the properties are 
whether he is liable to. : 
. ba removed and whether the plaintiff should 


debutter properties, 


be appointed the succeeding shebait on 
removal of defendant No. 1 are questions in 
which. each set of defendants is interested, 
and if, she brought separate suits alleging 
the same fact making these : defendants’ 
separately parties in those suits then, 
obviously the Court in the exercise of its 
discretion would have consolidated all these 
Suits for trial of these common issues offact 
and law ; therefore, it is not expedient that 
she should, becompelled to bring the present 
suit against one set of defendants alone and | 
bring other suits against the other different 
sets of defendants, as in that case those - 
guits would again be consolidated and 
practically become one suit for the trial of 
the common issues. Her prayer, therefore, 
is that let the issues of fact and law which 
are common to all the defendants be tried 
together, and these are, as I have already 
said, whether the properties are valid debuts: 
ter, whether defendant No. 1 was really the 
shebait and whether the plaintif is entitled 
to have defendant. No. 1 removed and next 
to have herself appointed as shebait, These 
questions should be tried. If the defend- 
ants have got separate defences, and it 
does not appear from the issues that any de- 
fence was raised that assuming that the pro- 
perties were debutter the sale to any of the 
defendants was for legal necessity of the 
Thakurs—if, as..I say, there are any ques- 
tions special to be tried with reference to 
any particular set of defendants that ques- 
tion may be separately tried by the learned 
Judge in such a way as not to cause incon- 
venience to the other defendants. It seems to 
me that, having regard to the circumstances 


of the case, that isthe proper procedure to be 
adopted. No doubt, the suit, can very well 
be described as multifarious as these defend- 
ants claim different properties under.differ- 
ent sales, but there are these common ques- 


tions of fact and law. ‘Therefore, it seems 


‘to us that it would not lead toa proper 


administration of justice to compel the 
plaintiff to. bring separate suits in such a 
case as this, seeing that these separate 
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suits would have to be consolidated after- 
wards. — Baty ete 
The next question is with regard to the 


point of limitation and’ that. arises in this’ 


way. The properties which defendant No. 8 - 


purchased were ‘attached in money exe- 
cution Oase No. 113 of 1921 in execution of 
a decree obtained against defendant No. 1. 
Deféndant No.1 as shebait of the idols put 
forward a claim to those properties. The 
claim was disallowed on 14th January, 1922. 
The Thakur was bound to bring a suit with- 
in one ‘year under Art. 2, First Schedule to 
the Limitation Act. That has ‘not 
been done, and defendant No. 3 purchased 
the property in execution of the decree for 
which the attachment was made,” There- 
for, the Subordinate Judge held thatthe 
suit with regard to the propertiesin the 
possession of defendant No. 3 is barred by 
limitation. The argument on behalf of the 
appellant ‘is that following the principle of 
_ the case of Vidya Varuthi Thirtha Swamigal 
v. Balusami Ayyar (1): the succeeding she- 
bait, may bring a suit for recovery of the 
property as the cause of action would accrue 
to that shebait after the death ofthe present 
shebait.’ Whether that may be so or not it is 
unnecessary to discuss now. The point which 
now arises isthat there is theordermade under 
O. XXI, r. 63, Civil Procedure . Code, against 
the idols dismissing the claim case. The idols 
have not sued within one year for establish- 
ing title to the property. Therefore, under 
the Limitation Act the idols’ suit would be 
‘barred and consequently the plaintiff can- 
not as the prospective representativeof the 
idols maintain the suit. The decision, there- 
fore, of the Subordinate Judge on that issue 
‘apwears-to be right. -` 
`” The result, therefore, is that the appeal is 
dismissed as against defendant No.3 with 
costs.. But the judgment of the Subordinate 
` ‘Judge dismissing the entire suit is set aside 
| and the case sent back to the Subordinate 
Judge for decision of all the other issues of 
fact and law common to all the defendants 
‘in their presence and ifthere be any parti- 
cular question of fact or law which would 
affect only one set of defendants to fixa 
different time for deciding this separate 
point without requiring the attendance of 
the other ‘defendants, that may be done 


(1) 65 Ind. Oas. 161; 481. A, 302: (1921) M. W. N. 
9 ALM. Ta. T. 306: 4t M. 831: 3 U. P. L. R. (P) O.) 
; TAL. W. 78: 39 M. L. T.68; 3 P. L. T. 245: 23 
W. N. 537; 24 Bom. L. R. 629; 2) A, L. J, 437; A. I. 
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without: any difficulty. Weare not express: 
ing any opinion with regard to the merits 
of the case which the Subordinate Judge 
himself has refrained from doing. It will be 
open to the Subordinate Judge to take such 
steps to ensure the recovery of costs of the 
defendants in case they are successful in thig - 
suit. 

Having regard to the nature of the claim 
made in this case defendant No, 3 who is 
respondent No. 3 here is entitled to hig 
costs of this appeal as well as bis costs in 
the lower Court from the appellant. We 
assess the hearing-fee of defendant No. 3in 
this Court at five gold mohurs. The costs 
of this appeal as regards the other parties 
will abide the final result. I 


A. f Case remanded. 


LAHORE HIGH COURT. 
Szoon» Oryyr Apparat No. 319 oF 1928. 
` September 13, 1928. 
; Present -—Mr. Justice Bhide. 
Hafiz MUHAMMAD BUDHA—PLAINnTIFF 
3 — APPELLANT 
VETSUS 


GHULAM QADTR AND orazEs— 
DEFUNDANTS—RRAPONDENTS. 

Transfer of Proverty Act (IV of 1882), ss. 111, 116, 
applicationof, to Punjab— Tenant continuing in pogses- 
sion after lease—Landlord suing for arrears of rent 
only—Nature of. tenancy—Termination of lease by 
death—Tenancy right, whether heritable—Evidence— 
Judgment or decree not available—Extract from 
‘reaister, admissibility of. ied 

Though the Transfer of Property Act is not in 
force in the Puniab, the principle of s.116 of that 
Act which embodies arule of Enelish Law is appli- 
cable to the Punjab. fp. 652, col. 9.1 . 

After the expirv ofthe term of a lease which was 
only for a year the tenant continued in possession, 
The landlord. some years after the expiry of the 
year, sued for recovery of arrears of rent but not for 
ejectment and obtained a decree. In a subsequent 
suit for eiectment : 

Held, that the institution of the suit merely for 
arrears of rent amounted to a consent on the part of 
the landlord to the tenant's retaining possession and 
attracted the application of s. 116, Transfer of Pro- 
perty Act, and. therefore, the tenancy was one from 
month to month “and not one on sufferance. [ibid.] ¥ 

` Ordinary rule of law is that the interest ina lease 
is heritable. [abid] 

Where on account of the records of a case having 
been dertroyed a copy of a judgment or decree 
cannot be produced, an extraet from a Court register 
relating to the case is admissible in evidence, [ibid] ; 
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Second appeal from a decree of the 
Additional District. Judge, Hoshiarpur, 
-dated .the 24th November, 1927, reversing 
that of the Subordinate Judge, FourthOlass, 
Hoshiarpur, dated the 29th June, 1927. 
Lala Badri Das, R. B., for the Appellant, 
“Messrs. J. G. Sethi and Mohsin Shah, for 
the Respondents. ; 
JUDGMENT.—This was a suit for 
possession of a house and open site attach- 
“ed to it. The plaintiff's allegations were 
that property in suit was leased to Ghulam 
Ali, father of defendant No. 1 by a deed 
dated 22nd. February, 1889, that the lease 
was renewed for a year by another deed 
dated 20th of November, 1892, that Ghulam 
Aliand after his death bis. son Ghulam 
Kadir, defendant No. 1, remained in posses-, 
sion as his tenants but recently the pro- 
perty was taken forcible possession of by 
defendants Nos. Z and 3. Defendants Nos, 2 
and 3 on the other hand claimed that 
Ghulam Kadir was the owner of the pro- 
perty and that they had purchased it from 
him, The trial Court found the issues in 
favour of the plaintiff and decreed the 
claim. On appeal the learned District 
Judge held that last lease im faveur of 
Ghulam Ali, dated 20th November, 1892, 
- was only. fora year and after the expiry of 
the term of the. lease Ghulam Ali ‘became 
what is known in lawa “tenant on-suffér- 
ance”, that such a tenant could not trans- 
mit any interest te the successor and con- 
sequently the possession of Ghulam Kadir 
ever since the death of Ghulam Ali which 
occurred: in 1501 had been that of a-tres- 
passer. i instituted i 
1926it was held that the plaintiff had lost 
his title by that time. The suit was dceord- 
ingly dismissed. - $: ~ 
The plaintif has come up in second 
appeal and the main contentions urged- on 
‘his behalf- are . R ny 
(1) The position. of Ghulam Ali was-not 
that of a ‘tenant on sufference’ but a tenant 
from month to month; R E 
`- (2) that the interest of Ghulam Alias a 
"tenant from month tomonth was heritable and 


the position of Ghulam Kadir also was con-. 


‘sequently that of a tenant from month to 
‘month. k ere 
As regards the first point it is not disputed 
that the last lease in favour of Ghulam Ali 
dated 20th November, 1892, was only fora 
’ year. After the expiry of the term ‘of'the 
lease the possession of Ghulam Ali would 
“in the ordinary course, have been that-ofa 


/ 
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‘applicable to this Province. 
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‘tenant on sufferance’, buitappears that in 
the year 1899 the|plaintiff inatituted a suit 
for recovery of Rs. 12 as rent from Ghulam 
Ali and obtained a consent decree. for 
Rs. 204. It is contended: by the learned 
Counsel for the appellant that the suit in- 
stitued by the plaintiff in. the year 1898 
shows that he consented to Ghulam Ali's 
retaining possession of the-property as a 
lessee, This contention appears to me to be 
sound. If the plaintiff had not consented 
to. Ghulam Ali continuing as his tenant 
he would have sued for. his ejectment, but 
he did not do so. The suit. was only. for 
rent, and it is significant that a decree for 
Rs. 2-4 only was. passed by. the consent of 
the parties. The learned Counsel for respond- 
ent. contend that no copy of the decree or 
judgment in the suit ofthe year 21899 hàs 
been produced and the extract from the 
Court register which has been produced 
by the plaintiff is not. sufficient te prove the 


above facts. I am.unable io accept this 


contention. A copy of the ‘judgment or 
decree could not be produced as the record 
of the suit has been destroyed, The extract 
from the register clearly shows that the 
suit was for rent and not. fer damages 
for wrongful use and oceupation or eject- 
ment. , ; 
According to the principle laid down in 
s. 1160f the Transfer of Property Aet; the 
position of Ghulam Ali when he continued 
to occupy the property after the expiration 
of the lease of 1892 with the consent of. the 
plaintiff, would be that of a tenant from 
month tomonth.. The Traasfer of Property 
Act is not in force in the Panjab, but the 
principles thereof have been held,to be 
Section 116 
embodies aruleof English Lew and it has 
not been disputed before me that the rule 
would hold good in thisProvince also. The 
result, therefore, is that at the timeof his 
death in the year 1901, Ghulam Ali was a 


“tenant from month to month” and not a- 


“tenant on sufferance’. Buch a lease is 
indeterminate in its duration and will not 
come to an end ordinarily unless terminated 
by notice ete. (ef. Gour's Law of Transfer 
in British India, 5th Edition, para. 3154): 
“The next point for consideration. is whe- 


ther the interest of Ghulam Ali was herit- 


able or ceased at his death. The ordinary 


rule is that the interest in a lease is herit- 


able cf. Gour’s Law of Transfer in British 
India, 5th dition, Volume III, Para. 2804). 


The different ways in which a leese ig © 


Hooyer, the ow te 


r 
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“determined”: are given-in s. lll of the- 
Transfer of -Property Act and it- would- 
appear therefrom that the mere death of’ 
the lessee does not terminate a lease.. I, 


therefore, hold that Ghulam Ali's interest 
passed on his death to his successor Ghulam. 
Kadir. E 

On the above findings the learned Dis- 
triet Judge's decision cannot be upheld on 
the ground on which it proceeds. There 
were other grounds ef appeal but these 
have not been disposed by the learned 


District Judge. I accept the appeal and 


remand the case to the District Judge for 


disposal on theremaining grounds. Stamp- 


on appeal to be refunded. Costs to follow 
final decision. . 
e Appeal accepted; 


R L Case remanded. 


NAGPUR JUDICIAL COMMIS- 
; SIONER’S COURT. 
MISOBLLANEOUS JUDIOIAL OASE 
: No. 14-B or 1927. 
June 20, 1928. ` 
Present :—Mr. Kinkheds, A.J. O. 
Tuu GREAT INDIAN PENINSULA 
$ RAILWAY— APPLICANT 


versus 

HARAKOHAND HEMCHAND— 
AKA APPLICANT. a 
Civil Procedure Code (Act V of 1908), 0. XLVII, 
r. 1—Review—Mistake of law, whether sufficient 

ground. BES: , . ; 
„The mere fact that a judgment proceeded on an ina 
` correct exposition of the law is no valid ground for 

review. [p. 653, col. 2.] 

Chhaju Ram v. Neki (5) and Ramchandra Mahadeo- 
rao'v. Govindrao (6), followed. We eS E 


. Application for review of order passed by 


this Court, on the 30th November, 1926, in 


Civil: Revision No. 88-B of 1926. 


_ Messrs. B. B. Desai, A. V. Khare and W. 


B. Pendharkar, fer the Applicant. : 
Mr. G. G. Hatwalne, for the Non-Ap-: 
plicant. : . 


ORDER.—This is an application for 
review of my decision. The learned Coun- 
sel forthe applicant has in a very long’ 
and elaborate argument tried to urge that 
the view taken by me in the case as re- 
gards the obligation of the Railway Com- 
pany -to re weigh is opposed to that taken 
by the Judges of the Oaloutta High Court 


+ 
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.(P. 0) 99; 360. L. J. 459; 491. A, 144 (P. O.) ° 


653- 
in Janki Das v. B-N, Ry. “Co. (1) and 
Ramjash “Agarwala v. India General Navi- 
gation and Ry. Co. (2) and Jagan Nath 
Marwari v. E. I. Ry. Co. (3) and that I 
should net have -preferred the view ex- 
pressed in Rohilkhand and Kumaun Ry. 
Co. v. Ismail Khan (4) by the Judges of 
the Allahabad High Ceurt, to their view.. 
In other words the review is sought on. 
the short ground that there is an error: 
of law in my decision.. But as held by’ 
their Lordships of the Privy Oouncil in’ 
Chhajju Ram v. Neki (5) the mere fact” 
that a judgment proceeded upon an in~. 
correct exposition of the law is no valid 
ground for review. This view has been 
followed by this Court in Ramchandra. 
Mahadeorao v. Govindrao: (6) where it is 


- distinctly pointed out that a mistake of. 


law is not in itself a sufficient mistake 
or error apparent on the face of the re- 
cord to warrant a review of judgment. 
Even assuming that there is an error or: 
mistake of law in the decision under re-. 
view, I think, I, as a Single Judge, am 


“ bound by the Bench decision of this Court, 


especially as itis based on the Privy Council 
decision just quoted above. I am, there- 
fore, constrained to reject the petition for 
review on this technical ground. ` E 
Lastly, I am asked tọ hold that some 
of my remarks ‘as regards the scheme and 


- intention of the Railways Act are mere 


obiter and unnecessary for the actual de- 
cision of the ease. This may ibe so, I 
may say it is natural in a judgment 
which was somewhat long. But the cor- 
rectness or otherwise of this remark of 
the applicant must depend upon the actual 
observations made, or upon the construc- 


- tion of words that may havé been used or 


might have crept in the course of writing 
a decision., If the observations were un- 
necessary, as the company thinks, for sup- 
porting. the actual finding or. decision 
given in the case and it could bé other- 
wise supported on the evidence on re- 
cord, then the Railway Company is at 


.* (1) 13 Ind.. Cas. 509; 160. W. Ñ. 356; 150, LZ: 
211, z "A 
(2), 41 Ind. Oas. 387; 22 C. W. N. 310. ve 


(3) 45 Ind. Cas. 933; 22 0. W. N. 902, 


, . (4) 29 Ind. Oas. 207; 13 A. L. J. 417, 


(5) 72 Ind. Cas. 566; 3 Lah. 127; 20 M. L. T. 295; 


26 O. W. N. 697; 41 P. L, R. 1922;.3 P. L. T. 435; “A 


I. R. 1922 P. 0.112; 16 L. W. 37; 17 P. W.R, 1922: 


43 M. L. J. 332; 24 Bom, L. R. 1238; 4 U. P. LR: 


(6) 87 Ind, Oas, 125; 23 N, L, R, 58; 8 N, L, J. dis 
A LR, 1925 Nag. 266, i 
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perfect liberty to ignore my obiter re- 
marks, without the necessity of asking for 
a review of my decision and obtaining a 


pronouncement to that effect from me. All- 


that I can say, for the benefit of the 


Railway Company, if it-benefits the Com-. 


pany at all, is that on the facts and cir- 
cumstances which were proved in the case, 
the refusal and neglect of the Railway Oom- 
pany tocomply with the plaintifis’ demand for 
re-weighment was prompted by improper 
motives and was not justified. It was, 
therefore, actionable in the circumstances 
' of the case. It was far from my inten- 
tion to lay down as a matter of abstract pro- 
position of law that the Railway Company 
was under.a legal obligation ‘under all 


-. circumstances, to re-weigh the goods at 


the sweet will of a customer. If there 
was any generalization and reference to 
the provisions of the Railways Act, the 
saiñe must be with the object of lending” 
more support .by way of an additional 
proof, rather than as the main stay for 
the decision, which was arrived at and 
based by me, on the’ evidence adduced 
in the case. E 

` Under these circumstances, I see no 
reason to interfere with the decision as 


given by me. The application for review. 
stands rejected with:costs. I fix Pleader's’ 
fee, Rs. 20. i 3 at 

, By I Application rejected. 


G, R, D... 


“ ALLAHABAD HIGH COURT.. 
O1vsn Revision No. 123 oF 1928. 
; July 30, 1928. | 
. ` Present:—Mr. Justice Mukerji. 
SECRETARY or STATE ror INDIA 
JIN COUNOIL—Psritionue 
we Versus 
Babu MURLI MANOHAR—ObpposiTs 
Party. 

Railway Company—Passenger travelling by quicker 
but longer route—Levy of excess fare—Hast -India 
‘Railway Company Coaching Tariff Rules, r. 64—‘Time 
table’—Rules relating to travelling by alternative 
routes,T. 1. es 3 : Ne , 
` Rule 64 of the Rules of the Coaching Tarifi of 
theEast Indian Railway Company which provides 
that when a passenger is found travelling ona 
route by which he is not booked; he -may- travel to 
destination by the shortest or quickest route, which- 
ever he prefers, without any additional charge, fare. 
or penalty being levied, applies only when a 
passenger is in transit... It has nothing to do. with 

” passenger- who has arrived at ‘his’ destination, [p, 
„54, col. 2; p..098, col. 1.) 
pn . : 
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Clause (r) to r. 1 of the Rules relating to travelling 
by alternative rules published in the ‘time table’ 
issued by the said Railway Company, does-not per- ` 
mit a passenger to travel beyond the place which he 
has to reach. [p. 655, col. 1.] ý ; 


Civil. revision from an order :of the 
Judge of the Court of Small” Causes, 
Tahan, dated the 23rd of January, 
1928. ` ; gh 

Mr. U. S. Bajpai, for the Applicant. ` 

Mr. K. Verma, for the Opposite, Party. : 

JUDGMENT.—This is an application 
in revision by’ the Secretary of State for. 
India in Oouncil ‘against the decision ofa 
learned Judge of the Small Causes Oourt 
at Moradabad. © ~ et 
_ It appears that the respondent, Mr, Murli ` 
Manohar, bought’ a ticket from Agra ‘to 
Moradabad. He paid for the route, a portion 
of which branched offfrom Aligrah and 
passed through Chandausi. He, however, 
discovered, later on, that if he’ travelled 
beyond Aligarh and via Ghaziabad he 
would arrive at his destination more 
quickly than by the proposed 
although he would be travelling by a longer: 
route. He thought that he might travel by 
the longer route. He did travel according- 
ly “and when he arrived at Moradabad, 
he was made to pay an excess fare. He 
thereupen brought: the suit out of which 
the revision has arisen, to recover from the 
Railway Administration, the ‘amount of the 
excess fare. Ae ate a A 

The suit succeeded in the Court bélow and 
hence the revision: © |7 °7 7 

The .Court below held that r. . 64 of 
thé Coaching Tariff permitted the respondent 


' to.travel by the route he chose. In this 


Court, ; his learned.Oounsel has_relied on a, 
further rule to be found in the “times 
table ” issued by the Hast India. Company, 
and printed at page ‘175° as-being: cl. (r) 
to _ T., 1 under..the heading “Travelling 

by alternative routes.", On behalf of the: 
applicant, reliance is placed on r. 63 of the 

Tariff which is. also to. be 

found at page 119 of the aforesaid time- 

table, as cl. (f) to r. 2 headed, “Booking of 

Passengers”. Rule 64is describedas a rule 

relating.. to “ Passengers found- travelling 

by routes other than the booked route " and . 
runs as follows :— . 

“When a passenger is found’ travelling 
ona route by which heis not booked, he 
may travel to destination by the shortest 
or quickest route, whichever he prefers, 
without any additional charge, fare or 
penalty being levied, If, however, 4 


route | 


|] 
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passenger refused, to travel by the shortest . 
or quickest route, he will be charged the ' 


fare the route by which he travels. ”. 

A bare reading ofthis rule will show 
that this rule applies only when a passenger 
isin transit. It has nothing to do with 
a passenger who has arrived at his destina- 
tion. This rule is meant to apply to a 
case in which a passenger, either deliberate- 
ly or by mistake has selected a route by 
which he is not permitted to travel by the 
ticket. In those circumstances, the rule 
lays down that the Railway Administration 
will make him travel by the shortest or the 
quickest route, whichever he prefers. This 
rule cannot, by any possible interpretation, 
be made applicable to a case in which the 
journey has come to an end. 

_As regards the cl. (r) to be found at 


page 175 of the time-table, this, too, has no. 
for it does not permit a 


applieation, 
passenger to travel beyond the place which 
he has to reach, The illustration given 
clearly shows that the point, which he must 
` not go beyond, would bea place on the 
same longitude as the place of his destina- 


tion,* In this case, Ghaziabad is situated. 


to the west of the longitude ' which must 
pass through Moradabad and, therefore, the 
respondent must be taken to have travelled 
beyond Moradabad. 

. The two exceptions relied on by the 
respondent having failed him, it must 
follow that r.63 governs the case. 
if r.63 did not exist, it must be taken that 
the route one travels by, must be paid 
for. The result is that the Railway 
Administration were perféctly justified in 
exacting the excess fare that they did 
realize and the suit was not justified. 

|. I allow the application with costs and 
direct that the suit do stand dismissed with 
costs, l 

m ae o Application allowed, ` 


pa 


: PATNA HIGH COURT. . 
APPBAL FROM APPELLATE DECREE No. 65 
_ of 1926, : 
June 8, 1928, 
Present:—Mr. Justice Kulwant Sahay and 
- Mr. Justice Macpherson. 


Musammat JUGESRI KUER—Prawrrr— 


. > APPELLANT ` 


RESPONDENT. ~ j 


: VETSUS : 
AFTAB CHAND—Derenpanr— 
E Mortyoge-Deed 


|. JUGHSRI RUBE V. AFTAB OHAND. 


Even’ 


of further charge—Stipulation to- 
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‘pay amount due under further change on redemption 


of first mortgage—Clog—Dispossession by mortgagor— 
Suit for recovery of amount due under second’ mort- 
gage—Limitation—Cause of action. ` 
A stipulation in a deed of, further mortgage exe- 
cuted bya mortgagor who has already executed a 
usufructuary mortgage of the same properties to the 
mortgagee, that if the amount due under the second 
mortgage is not paid on the due date, it will be 
paid with the amount due under the first mort- 
gage, is not a clog on redemption and is not in 
any way illegal or unenforceable in law. fp. 657, col, 


a] é 

Har Pershad v. Ram Chunder (3) and Shib Narain 
v. Gajadhar (4), and other cases, followed. : 

Sheo Shankar v. Parma Mahton (2), not followed. 

. In such a case limitation of a suit by the mort- 
gagee if he is dispossessed ;by the mortgagor, to 
recover the amount due under the second mortgage 
does not begin to run until after the: dispossession, 
[p. 657; col.. 2.] 

Appeal from a decision of the Additional 
Subordinate J udge, Saran, dated.the 24th 
July, 1925, reversing that of the Munsif, 
Ohapra, dated the lst August, 1925. 

Mr. Chandreshwar Prosad Sinha, for the 
Appellant. 3 i . 

Messrs, B. N. Mitter and. Jalgobind Prosad ` 
Sinha, for the Respondent. i < Ah 


|» JUDGMENT, 

Kulwant Sahay, J.—This is an 
appeal by the plaintiff against the decree 
of the Additional Subordinate Judge of 
Saran, reversing the decree of the Munsif 
and dismissing the plaintiff's suit. : 

The suit was for recovery of Possession 
of 2 bighas of land in Mouza Deyalpur, or, 
in the alternative for recovery of money 
due under three mortgage-bonds executed 
by Padarath Lal, the predecessor-in-titlé 
of the defendant, in favour of Manharan 
Lal, the predecessor-in-title of the plaintif, 
The first bond was dated the 15th of Feb- 
fuary, 1888. It was an usufructuary mort- 
gage in respect to two bighas of land for 
the principal sum of Rs. 125 and the mort- 
gagee was to retain possession of the land. 
until re-payment of the mortgage-money 
and to appropriate the usufruct in lieu of 
interest, The second bond was dated the. 
11th of July, 1892, and was for asum of Rs, 41, 
bearing interest at 1 per cent, per month, 
The same two bighds was mortgaged in this 
bend and the due date for payment was’ 
fixed as the 30th of Chait, 1391. There 


‘was, however, a further stipulation that, 


if the mortgage-money was not paid by t 

30th of Chait, 1301, the mortgagor a 
it with the money covered by the first 
mortgage of February, 1888. The thire 
bond was dated the Ist of August, 1892, and 
was for a sum of Rs, 35 carrying interest 
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` at 14 per cent. per month. The property 
mortgag6d under the third’bond was the 
two bighas .mortgaged under the first and 
the second bonds and .an additional 15 
kathas-of and,” The due date was the 30th 
of Jdith; 1300; and it was further stipulated 
that, if ‘the mortgage-money was not paid 
on that date, it will be paid along with the 
money covered by the second. bond. of. July, 
1893. 2. S44... Odie” eee 
` The mertgagor Padarath Lal_sold the 
mortgaged property to Mahadeo.Lal under 
- a-deed -of sale, dated the 9th October, 1920, 
‘and the money covered by the three mort- 
gage-bonds in favour of Manharan Lal was 
left in deposit with Mahadeo. Lal for pay- 
ment tó the mortgagee. Mahadeo Lal, how- 
ever, did not. pay the mortgage-money, and 
the plaintiff's predecessor-in-title, continued 
in possession, The interest of „Mahadeo 
Lal was, sold in execution of a money-de- 
cree and was purchased by the defendant. 
on the 23rd'of March, 1918. ` ‘The. plaintiff's 
- ease is thatthe defendant deposited ‘the 
sum of Re. 125 covered by the first mort- 
gage under ‘B. $3 of. the Transfer -of 
Property Aet, but no notice of the deposit 
was given tò her and that subsequently the 
défendant dispossessed ‘her from the ‘two 
‘bighas on the’ 15th ‘of Ashar, 1325.: The 


plaintiff accordingly instituted the présent , 


suit either for recovery of possession with 
mesne profits of the ‘two bighas, ‘or for “re- 
covery of the money covered by the three 
bonds. ` ` i | 


` -Thè defence was that the money covered- 


by the first bond had been deposited in 
Gourt and the defendant was. entitled: to 
take possession of the mortgaged property. 
As regards the other two bonds, it was con- 
tended that the: claim under them had 
become barred by limitation, and the 
plaintiff was not. entitled to recover the 
money covered by those two bonds. ` `. 
The learned Munsif held that under, the 


terms of the bonds the plaintiff was entitled 


to recover the amount covered by all the 
three’ bonds before the defendant could re- 
déem. the mortgage and take possession of 
the'mortgaged property. He found that 
the plaintiff: was in possession of the 15 
kathas additional land mortgaged under 
the third bond as the representative of the 


mortgagor. "He made a decree in favour’ 


_ef the plaintiff for recovery of a sum of 


Rs. 565-7-0 which he found was the proper ` ae 


‘sum recoverable by sale of the two bighas 
gf which the defendant had taken posses- 
rt 
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sion, and he madea mortgage decree for 
sale of the two bighas in default of payment | 
of Rs. 565-7-0. paren 

On appeal the learned Additional Subordi- 
nate Judge has set aside the decree on two - 
grounds: first, he has held that the stipula- 
tion in the second ‘bond, that in the event 
of the non-payment on the due date ‘the 


‘mortgagor will pay the money beforeredeem; ` 
“ing the first mortgage, was.a clog on the ` 


equity of redemption and wasnotenforceable 
inlaw. He found that the claim under the 


‘second and the third bonds had bécome 


barred by limitation, and the money de- 
posited by the defendant was sufficient to 
tedeem the mortgage covered by the. first 
bond. He accordingly dismissed the plaint- — 
iff’s suit. B 

_ In this second appeal it'is contended that 


the learned Subordinate Judge was wrong 


in holding that the térms of: the second 
and the third bonds.didin any way amount 
to a fetter or clog on the equity of redemp- 


tion and that the claims undér.the, second “... 


and the third. bonds were not barred by. 
limitation. The determination of the ques- 
tion whether there was any fetter or, clog 
cast on the equity of redemption would 
depend on the‘ construction of the second 
bond. The due date for :paymient of the 
bond was the 30th of Chait, 1301, and then - 
it was’ provided as follows :—“If I fail. to 
pay off the amount covered by the moit- 
gage-bond on the due date whenever I 
shall pay the zarpeshgi money referred’ to 
above I shall first pay the amount covered. 


“by the mortgage-bond and after that I-shall 


pay the zarpeshgi money.” The real effect 
of this stipulation in-the second bond was 
that there wasa further advance of a sum 
of Rs. 41 and the property mortgaged 
under the first bond . remained mortgaged 
under the second bond also. There was 
nothing in the térms of the second bond 
which would amount~to a clog on the 
equity of redemption.. It was held by the 
Privy Council in Shankar Din v- Gokul 
Prasad (1)-that there is nothing in law to 
prevent the parties to: a mortgage from _ 
coming to a subsequent arrangement quali- 
fying the right of redemption.’ The éffect 
of the second bond was to extend the terms 
of the first bond and to add ‘to- the -terms 
of the first usufructuary mortgage by adda 


1) 16 Ind. Cas. 78; 34 A 620; 14 Bom. L, R, 1098; 
23 M. Lı J-681;,15 O. O, 285; 12.M. L, T., 419; (1912) 
M. W.. N. 1081; 10 A.-L J, 344; 170, W.N. 15.17 0, 
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ing a sum of Rs. 41 with interest thereon 
‘asthe mortgage-money which the mort- 
gagor was bound to pay before he -could 
redeem the mortgage. i eoo 

I am, therefore, of- opinion, that there 
was nothing in the second bond: which 
would operate asa clog on the equityof 
redemption and would invalidate the terms’ 
thereof. = 

As regards the finding of the learned 
Subordinate Judge that the claim under 
the second and the third bonds was barred 
by limitation, it is clear that having re- 
-gard tothe terms thereof the mortgagee 
was not entitled to bring.a suit upon thosé 
two bonds. 


“the plaintiff could not bring a suit-upon 
‘those two bonds, it is clear that the-claim 
under those two bonds was- not barred_by 
‘limitation, The right to bring a suit-upon 
. the bonds arose to the plaintiff only_when 


_8he.was dispossessed by the defendant and ` 


the suit was brought within the 
limitation from that date. . . 

The learned Advocate for the resporident 
has referred fo a decision of the Allahabad 


period of 


High Oourt in Sheo Shankar v., Parma. 


Mahton (2). This case, no doubt, supports- 
the contention of the respondent. In that 
case after the execution of an usufructuary 
mortgagethe mortgagor executed a bond 
which, in addition to the usual stipulation 
for re-payment of the money secured. there- 


by contained a contract similar to the one” 
in the ~ 


contained in the second bond 
present suit to the effect that the mortgaged 
property should not be redeemed until the 
` principal money and the interest due under 
“the bond had been paid, and it was held that 
such a provision was aclogor fetter on .re- 
demption placing in the way of the mort- 


. gagor a bar to the exercise of the right. of re- _ 


demption which the law gave him, and, 
therefore, a provision not to be enforced. 
This view, however, was directly negatived 


in a subsequent Full Bench decision of the’ ~ 


Allahabad High Court in Har Pershad v. 
` Ram Chander (3). The Full Bench of the 
Allahabad High Oourt in this case held that 
| (2) 26 A. 559; 1 A. L J.'282; A. W. N (1904) 123. ° ~ 


(3) 63 Ind. Cas. 750; 44 A. 37; 19 A. L. J. 807; 3 
V. P. L. R. (A) 139; A. I, R. 1922 All, 174, .... 
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the effect of the second. bond, which was 
similafto‘the second ‘bond in the present 
suit, wasto- create a further usufructuary 


-'mortgage on the share of the executant 


whicb was under the mortgage of 1880 and 
was made security for the additional debt 
“incurred-and that under the terms of that 
deed the mortgagee was entitled to retain 
. possession of his share of the property until 
the amounts secured by the two documents 
were paid to him. The suit for recovery of 
possession-was accordingly decreed in that 
case. ~The’ same view was taken-by the 
Allahabad.High Court in Shib Narain v. 
Gajadhar (4) andin Jeut Koéri v. Mathura 
’ Koeri.(5).-in which it was said that the de- 
cision in the case of Sheo Shankar v. Parma 
Mahton (2) must be held to have been ‘over- 
ruled-by the Full Bench in Har Pershad v. 
‘Ram Chunder (3), and in Sita Ram v, Sheo 
. Darshan (6), and in Daulat Bibiv. Gajadhar 
Prasad_Singh (7). The Lahore High Oourt 
has also-taken the same view in Nathwa v. 
Kanhiya_(8). ; i : 
It is-thus clear that the trend of the re- 
cent decisions is that stipulations similar 
to those contained in the second’ bond in 
suit aré fot in any way illegal and un- 
_enforceable in law and that. the ‘period of 
limitation did not begin torun until after the 
dispossession of the plaintiff by the defend- 
ant. The view taken by the Subordinate 
Judge was, therefore, not correct and that 
taken by the Munsif was correct, 
The--result is that the decree of the 
‘learned Subordinate Juge must be-set aside 
and that-cfthe Munsif restored with costs 
throughout. f Se G 
Macpherson, J.—] agree. . 
: Appeal allowed. 

2; 24 A.L. J. 260; A, 


A. : 
(4) 92 Ind. Cas. 772; 48 A. 29 
I. R. 1926 .All. 506. a 
(5) 90 Ind. Cas. 787; L. R.6 A. 628 Oiv; A.I. R.. 
1926 All. 171; 24 A. L. J. 125, 
o) 96 Ind, Cas. 197, 
7) 96 Ind. Cas. 555. 
(8) 65 Ind. Cas. 642; 3 Lah, L. J. 432, 





NAGPUR JUDICIAL COMMIS- 
-_. {SIONER’S COURT... 

- Second. Orvıt APPEAL No. 110: or. 1926. 
— September 24, 1928. - 

Present:—Mr. Prideaux, A. J: O., and Mr. 
~- ,° .Kinkhede, A> J. O. 


KHUNNANLAL AND: OTHERS—-ÅPPELLÀNTS 
# 


7 ce Versus... ys 
SHRINANDANLAL*Responpent. 
C. P. Tenancy, Act: (I of 1920), Sch. II, Art. 1— 
Absolute octupancy land used for building—Limita, 


+ 
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tion—Art. - 1, whether -applies—Absolute l occupancy 
tenant's right to build. h : 


An absolute occupancy holding originally granted 
for agricultural purposes, but which for long has 
been utilized for building upon is a holding within 


the meaning of Art. 1 of the Second Schedule of the 
O. P; Tenancy Act of 1920. rat 


An absolute occupancy tenant cannot :bé’ "ejected 
for building on his holding. é 


Appeal 
Judge, Saugor, dated the 12th November, 
1925, in Civil Appeal No. 132 of 1927, 
"Messrs. V. Rose and P. N. Rudra, for 
the Appellants, 

Messrs. G. L. Subhedar and V. N. Deoskar, 
for the Respondent. 


ORDER. — 

Prideaux, A. Je C.—(Varch 1, 1928).— 
A. question of considerable public impor- 
tance arises in this appeal. Itis: “Whe- 
ther an absolute occupancy holding ori- 
ginally granted for agricultural purposes 
but which for long has been utilized 
‘for building upon is still a Holding within 
the meaning of Art. 1 of the Sesond 
- Schedule of the Tenancy Act of 1920." 

I would ask for a Bench to decide 
‘this question. i j 





Findlay, d. C,—(March 2, 1928).—I refer 
the question raised by Second Additional 
Judicial Commissioner in his order of 
lst Marcb, 1928, to'a Bench consisting 
of Second and Third Additional Judicial 
Commissioners. : a 

ORDER. 

Prideaux, A. J. C. and Kinkhede, 
“A. Je Ci—(July 25, 1928).—We have no 
hesitation in finding the question sent 
to us for decision in the affirmative. 
_It seems to us that ence a field is re- 
corded as absolute occupancy, the Second 
.. Schedule of Tenancy Act of- 1920 weuld 
apply. It is here argued that the entry 
cannot be treated as conclusive and that 
it is open to the plaintiff in the present 
case to show that theentryis erroneous. We 
think that as there was no dispute at 
the time, of making the entry it can only be 
presumed to be correct until the contrary 
is shown. The plaintiff has himself ad- 
mitted in the plaint that the land is ab- 


solute occupancy and that heis such tenant, - 


and he nowhere challenges in the present 
suit the correctness of the entry, Under 
these circumstances we must hold that the 
land in suit is agricultural land and govern- 
ed.as such by Art. 1 of Sch. IL of the 
Tenancy Act. It} has to be-remembered 
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that an absolute occupancy tenant ‘could 
not "be ejected for building on his hold- 
ing” unlike the occupancy tenant. Thus 
there is no forfeiture of the tenancy right 
for the diversion of the land to non-agri- 
odltùral purposes and the definition of a 
holding is land let for an agricultural pur- 


ose. ; 

' Both sides agree that the field in suit 
is recorded as agricultural land, and it’ 
seems to us that until the character of 


‘the land is changed it is subject to the 


provisions of the Tenancy Act. 
JUDGMENT. 

‘Prideaux, A. J. C.—(September 24,. 
1928).—The facts of this case are given 
sufficiently clearly in the judgment of 
the lower Appellate Court. The Bench 
to whom I referred the question “Whether 
an absolute occupancy holding originally 
granted for agricultural purposes, but which 
for long has been utilized for building 
upon is still a holding within the mean- 
ing of Art. 1 of the Second Schedule of the 
Tenancy Act of 1921” has answered that 
question in the affirmative. Therefore, in 
any case, the plaintiff's claim is time- 
barred ‘as regards the Kotha A of the 
map, the site (of) which was not covered 
by the original license given to Sher khan. 
It is argued for the appellants that the 
Bench ruling puta the plaintiff out of 
Court; for he has in his plaint given 
the cause of action as 25th August, 1921, 
and the suit was not filed till the 15th 
September, 1924. But the arguments of 
the respondent are these. The plaintiff 
gave notice on 13th September, 1922, to 
the defendants, and it was served on them 
on 14th September, 1922. In that notice 
they were given 15 days to restore the 
land, which takes thetime to 28th Septem- 
ber, 1924. The suit was filed on 15th 
September, 1924, and thus the case is 
within time. Now,a licensee cannot trans- 
fer his license. The plot was given to Sher- 
khan in 18600. It was brought to auction 
on 25th October, 1923, and bought by 
Jugalkishore who made a permanent build- 
ing on it. On lst February, 1917, he 
transferred it to Ramnarayan who mort- 
gaged to the defendant who took pos- 
session on 25th September, 1921, through ~ 
the Court. It is contended for the plaint- 
iff that he acquiescedin-all these trans- 
fers, each transferee being his licensee. 
It is very clear that they were nothing 
of the sort and that the plaintiff allowed 
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these persons who got the land from 
Sher Khan to. pose a8 owners of the land; 
and any suit to enforce the plaintiff's 
ownership on the ground of Sher Khan 
having been a mere licensee seems to me 
time-barred under Art. lof the Second 
Schedule to the Tenancy Act of 192). In 
my opinion the case has been wrongly 
‘ disposed of. I, therefore, set aside the 
decrees of the Uourts below and dismiss 
the plaintiff's claim‘ with costs, The re- 
spondent will pay the appellants’ ‘costs 
in all the three Courts. 
G. R, D. Decrees set aside. 


PATNA HIGH COURT, 
APP#AL FxoM ORIGINAL Droans No. 47 
oF 1925. i 
July 3, 1928. 
Present:—Mr. Justice Das and Mr. ° 
Justice Allanson. i 
MANGOBINDA SAHU AND OTHER 
—DEFENDANTS —APPELLANTS - 
versus. PANG 
Maharaja Kumar SATYA NARAIN 
OHAKAERVERTY— PLAINTIFF 
AND Maharaj Kumar MAHIMA 
NIRANJAN OHAKERVERTY 

AND OTHERS—D&FENDANTS— RESPONDENTS. 

Patni lease—Patnidar's right to minerals—Construc- 
tion of grant—“All_zemindari rights —Berngal Patni 
Taluks Regulation (VIII of 1819), history and. scope of. 

A patni grant stands on the same footing as a 
mokarrart lease and does not , carry with it the 
right to the minerals without express words to that 
effect. [p. 660, cols. 1 & 2.] 

Ram Lal Kaviraj v. Satya Niranjan Chakerverty 
(2), followed. . ' 

Alli Quader Syed Hossein Aly v. Jogendra Narain 
Roy), dissented from. ' 

Satya Niranjan Chakravarti v. Ram Lal Kaviraj 
(3) and Girdhari Singh v. Megh Lal Pandey (4) and 
other cases, referred to. : 

A recitalin a patni deed that the grantee shall 
be in possession of ‘all the zemindari rights and 
interest in the lands included in the mauza’, doss 
uot er the sub-soil rights to the grantee. [p. 667, 
col, 2. 

Appeal from a decision of the Subordinate 
4 A Jamtara, dated the 23rd December, 

Messrs. A. B. Mukherji and U. N. Banerji, 
‘for the Appellants. i 

Messrs. N. C. Sinha, N.C. Ghosh and 
. L, M. Ganguli, for the Respondents. 

< . - JUDGMENT. 

Das, J.—The plaintif isthe zemindar 


> 659 


of considerable properties including Mouza 
Palasthali. On the 9th May; 1854, - his 
predecessor-in-title made a grant of Mouza 
Palasthali to the predecessors-in-title of the | 
defendants in the following terms:—: ~ 
“Brecuted in favour of Naba Krishna 
Sadhu to the following effect. After ap- 
pointing you a patnidér of Mouza Palas- 
thali, appertaining to Tappa Kundohit . 
Karaya and lyiog to the Hast of Kharimati, 
to the West of Bararampur and Sultanpur, 
to the North of the Bathan (pasture land) of 
village Kista and the Pahari, below 
Bhaluksunda and to the South of Chhota- 
setta including the preserved jungle of 
Kashinath Singh, at an annual rental of 
Rs. 7-8 in sicca coin (which is equivalent 
to Rs. Bin company’s coin)and ona premium 
of Rs. 91-56. I have received the full 
amount of premium, You shall bein pos- 
session of all the zemindari rights and 
interest as prevailing from before in the 
lands (included) in the said mouza from 
~ before tari (moist land) and khuski, mal 
andkhamar, hasil and patit, bil and jhil, khal 
and khandar, bankar- and bagat (orchard), 
` tanks, nalkar, falkar and jalkar, and 
jungles and forest produce etc., that are in 
existence within the four boundaries, and 
youshall pay the amount ofrent in the Oom- 
pany's coins according tc instalment, . year 
after year, month by month, at my zemindart 
katchery:; The rent at which youareappoint- 
ed patni talukdar, shallnever be enhanced 
orreduced, you will have no concern with 
the garden, tanksand habelis in the khas 
possession of the sarkar (zemindar) nor 
with the other trees etc, and the Tasar- 
guti, Aramahal and Ranamahal that are in 
true existence They shall remain in my khas 
possession. You shall perform the duties, 
according to the terms of the kabuliyat and 
keeping the tenants willing and contented 
you shall pay the rent to the sarkar (zemin- 
dar) year after year, and you and your sons 
and grandsons in succession shall possess 
and enjoy (the land) in great felicity.” 
Having regard to the fact that the 
defendants were raising coal’ from the 
mouza in question, the plaintiff instituted 
the suitout of which this appeal arises in 
substance for an injunction restraining the 
defendants from raising . coal from the 
mouza and for recovery of .damages in 
respect of the coal raised and carried away 
by the defendants. The defendants con- 
tested the suit substantially on, three 
. grounds; first on the ground that the grant 


660 
in their favour was a patni grant and that 
it carried with it the rights to the minerals 
in the absence of an express reservation to 
that effect; secondly, on the ground that on 
the true 
mineral rights passed to them; and, thirdly, 
on the ground that they acquired such 
rights -by adverse possession. The learned 
Subordinate Judge has found each of these 
points in favour of the plaintiff and has 
_ given him a decree substantially. as claimed 
by him and has awarded him Rs, 13,344 as 
damages. ‘ The defendants appeal to this 
Court. a . 

The property in dispute is situate in the 
“ Bantal Parganas; and the defendants have 
been recorded as patnidars in the Record 


of Rights which was finally published on- 


“the 24th June, 1909. Under the Santhal 
_ Parganas Regulation the Record of Rights 
“is. conclusive proof of the rights and 
customs therein recorded; and it must fol- 
, low that we must regaid the defendants as 
` painidars, although it may be- stated that 
: the lease does not follow the terms of an 
ordinary patni lease. 

The first question raised-on behalf of the 
‘defendants is whether a patni grant carries 
withit the rights to the minerals without 
express words to that effect. It was held 
in Alli Quader Syed Hossein Aly v. Jogendra 
. Narain Roy (ly thatin ‘the absence of 


express reservation mineral rights pass to` 


the patnidar. It may, however, be pointed 
out that in 1889 when this case was decided, 
the generally accepted view was that under- 
ground rights passed without express words 
in the case of every permanent transferable 
and heritable grant. 
cided by the Judicial Committee in a 
_ series of cases that in the absence of express 


words mokarrart leases and other grants. 
do not carry with them the rights tothe: 


‘ minerals: Having regard to these decisions 


_ it was beld by the Calcutta High Court that: 


. the decision in Alli Quader Syed Hossein 
Aly v. Jogendra Narain Roy (1) was no longer 
- binding on the Indian Courts. The question 
was discussed at great length 


: jan Chakerverty (2) where thelearned Judges 


took the view that a patni lease stands on’ 
` the same footing as a mokarr ari ¿ lease so far 


. as the right to - “the minerals is concerned; 
and they expressed the opinion that ihe 


~ 4 (1) 16Ind. Cas, 441; 16 CL. J. 1. 


(2),57 Ind. Cas. 186; 6 P. L. J. 563; 1 P. L. T. 474; 
. (1921) Pat, 49. 
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_ true nature ofa patni tenure. 


lt was, however, de-. 


in this 
; Court in Ram Lal Kaviraj v. Satya Niran-- 


42; 6P. L, T. 42; 21 L: W. 
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decision in Alli- Quader- Syed H ossein Aly v: 
Jogendra Narain Roy (1) has been implied- 
ly overruled by the Judicial Committee, 
But this opinion was not accepted as correct 
by their Lordships of the Judicial Commit- 
tee in the appeal from the same case. Sée - 
Satya Niranjan Chakerverty v. Ram Lal 
Kaviraj (3). In dealing with this point 
their Loréships said as follows:— : 

“In their opinion the question, so far as 
direct decision of this Board is concerned, 
is still open. It really turns on whatis the 
Their Lord- 
ships think that the learned Judges have 
been misled by a wrong view of expressions 
used by LordShaw in Girdhari Singh v. 
Megh Lal Pandey (4) when quoting the - 
judgment of Lord Buckmaster. His Lord- 
ship says thatthe decisions establish that 
when a grantis made by a zemindar - ofa 
tenure ata fixed rent, although the tenure 
may be permanent, heritable and transfer-- 
able, minerals will not be held to have form- 
ed part of the grant in the absence of 
express evidence to that effect. 

“But that only meansthat the mers facts of 
a lease being permanent, transferable, and 
heritable, does not necessarily carry with it 
the result that the lessee has all zemindari 
rights. His Lordship was ‘dealing with a 
contention founded on mokarrari leases. The | 
passing of a mokarrari lease doesnot, says 
he, have the effect that all the rights of a. 
zemindar gowithit, but his Lordship did not 
mean to say and did not say, ‘because a 
permanent lease does not entail that ‘effect, 
therefore, inasmuch as a patmi lease’ is a 
permanent lease, it does not entail that 
effect. That question was not ‘before him 
and was not decided. 

“Their Lordships do not decide it now as 
it is not neceseary for the judgment, nor do 
they wish to express any opinion on” the 
matter.gave one, viz., that they do not agree 
with the dictum of the High Court which 
says that the judgment of Prinsep and 
Hill, JJ.,in the case of Alli Quader -Syed 
Hossein Aly v. Jogendra Narain Roy (1) l 
hasbeen overruled by the decisions of this 
Board above cited. That decision is in 
conflict with the decisions of other Courts 

(3) 86 Ind Cas. 289; 4 Pat. 244; A. I. R. 1925 P.O. 
289; 48M. L. J. 328; 29 


0. W. N. 125; 27 Bom. „L. 753; 23 A. L. J. 712; 52 L A. 
109 (P. O. 


). 

(4) 42 Ind. Cas. 651; 45 0. 87; 22 M. L. T, 358; 15 A. 
uy. 851; 33 M. L, J. 687; 3 P. L. W. 169; 26 0. L. J. 
584; (1917) M. W. N. 232; 220. W. N. 201;7 L. W. 90; 
20 Bom, L. R. 64; 44 I, A, 246 (P. 0.). 
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in India, and whethér. itor those other ~ By Regulation 44 of 1793, howéver, all 


decisions are right must remain for .séttl6- 
. ment on another occasion.” _ Shae oS 
It follows from this decision that the ques-”"’ 
tion is still an open one so'faņas -the Privy . 
Council is concarned, and that it ‘is not 
correct to say that Alli Quadar Syed Hos- 
sein Aly v. Jogendra Narain Roy (ly stands: 
overruled as a result of the decisions:6f the... 
Judicial Committee but it also follows that; 
the view expressed by this Oourt in 
Ram Lal Kaviraj v. Satya. Niranjan * 
Chakerverty (2) has not- béen overruled -by 
.the Juticial Committee; so that it must be 
“taken that the decision of this OCourt-is 
‘binding on us unless we are prepared to 
refer the questia to a Full Bench. Pe 
In order to enable us to decide what course 
we should adopt in this case, it is necessary 
for ús to examine the true nature of the 
- patni tenure. In doing so I propose, in the 
first instance, to avoid embarrassing myself 
by concentrating on the word: “ taluk” 
though Imust come to that term later on. 
We are not concerned’ in this case with a 
taluk that was in existence at. the. date of 
the acquisition of the Diwani by the East 
Indian Company or even at the date of De- 
cennial. Settlement. Little assistance, in my 
opinion, can be derived from an examination 
of.the meaning of the word taluk: in dealin 
with a grant which was made in 1854, —_- 
By the rules of the Permanent Settlement 
proprietors were declared to be entitled to 
make any arrangements they liked for the 
leasing of their lands in :taluks.. or 
otherwise. We knowthat the Permanent Set- 
tlement gave enormous impetus to the sub- 
infeudation which has already begun to be’ 
amarked feature of the lands system of 
Bengal. As Sir Geroge Oampbell has point- 
ed out: 
- . “Atthe Permanent Settlement Government 
by abdicating its positionasexlusive posses- 
sor ofthe soil, and contenting himself with a 
permanent rent charge on the land, escaped 
thenceforward all the labour and risks at- 
, tendant upon detailed mofusil menage- 
ment. The zemindars of Bengal proper 
were not slow to follow the example set by 
them, and immediately began to: dispose of 
their zemindarwin a similar manner, Per- 
manent under-tenures, known as patni tenu- 
res, were created in large numbers, and ex- 
- pensive tracts were leased outon long terms” 
(See Bengal Administration Report, page 79, 
cited in Phillips on Land Tenures at page 
366). ee: a 


arrangements which’ the proprietors’ could 


--make for-the leasing -of their lands’ were 


subjeeted to two- limitations; first; it was 
provided thatthe jama or rent should not bè 
fixed for a period exceeding ten years; and 


“secondly; it was declared that in: case of a 


sale for.Government arrears such leases: or 
arrangement should stand: cancelled from 
the date ofeale.' Now although by Regula- 
tion 44 of 1793 the proprietors were pro- 
hibited from leasing their lands for more 
than ten years,.the terms of that Regulation 
were disobeyed in practice ; and it is well- 
known that permanent alienations had been 
so extensively effected that the Government 
of the day found it necessary to formally 
rescind the provision by which the period 
of all fixed arrangements for rént was limited 
to ten years. This they did by s. 2 of Regu- 
tion 5 of 1812. By another Regulation, Re- 
gulation 18 of 1812, it was declared that the 
zemindars were at liberty to grant taluks or 
other leases of their lands fixing the rent in 


‘perpetuity subject only to the liability of 


being dissolved on sale of the. grantor’s es- 
tates for arrears of the Government ‘revenue. 
Now notwithstanding. the abrogation of the 
rules which declared perpetual’ leases 
null and void, it was omitted to declare 
in the Regulations of 1812 whether the 
tenures atthe time in existence and -held 
under covenants entered into by the parties 


-in violation of the rules of Regulation 44 of 
“1793 should be deemed invalid and void. 


Having regard to the fact that a large num- 
ber of perpetual settlements had been effect- 
ed by .the proprietors. before 1812, the 
Government of the day thought it necessary 
to set the point at rest by a general declara- 


_ tion of the validity of any tenure that may. 


be in existence notwithstanding that they 
may have been granted at a rent fixed in 
perpetuity ; and this they did by Regulation 
8 of 1819, the celebrated Patni Regulation, _ 
The preamble recites all the facts which 
I have already stated and points. out that 
there has. been created a tenure which had 
its origin in the estates of the Raja of Bar- 
dwan, the character of which was that it 
was a taluk created by the zemindar to be 
held at a rent fixed in perpetuity by the 
lessee and his heirs for ever, -the tenant 
being called upon to furnish collateral secu- 
rity for the rent if the proprietor so desired 
one of the terms‘of the engagement being 
that in cage of an arrear occurring the 
tenure might be brought to sale by the’ 
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zemindar. The Regulation points out that 
these tenures have been denominated patni 
taluks ; and it deals with various questions 

. arising in reference.to these taluks and par- 
ticularly with the procedurefor sale of the 
taluks in case of rent being in arrear. 

16 is difficult to understand why these 


‘leases should stand on a different footing 
from the mokarrari leases. We know that 


the Regulation was passed to validate per- . 


petual leases granted by the proprietors 
before Regulation 5 of 1812. Now itis con- 
ceded that the perpetual leases, to validate 
which the Patni Regulation was passed 


would not carry the rights to the minerals ` 


without exprees words; but itis contended 
that a different result would follow if these 
leases fall within the ambit of the Patni 
Regulation. In my opinion the argument 
is wholly fallacious. A patni lease is a 
perpetual lease. No doubt, a special proce- 
dure is provided in the Regulation for 

_bringing the patni taluks to sale, in the 
event of rent being in arrears; but such a 
procedure does not affect the nature of the 
grant which consists of the creation by the 
zemindar of a subordinate of tenure carved 
out of the parent estate to beheld at a rent 
fixed in perpetuity. It seems to me that in 
dealing with this'question it is impossible 
to ignore the object which the Legislature 
had in view in enacting the Regulation 
which was to validate perpetual leases be- 
fore 1812 and the description of a patni 
taluk given in the Regulation. In my judg- 
ment, the following observations of Sir 
Lawrence Jenkins in Kally Dass Ahiri v. 
Monmohini Dassee (5) are equally applicable 
to a patni lease :— 


-.“ A-man who being owner of land grants 
a lease in perpetuity carves a subordinate 
interest out of his own and does not anni- 
hilate his own interest. This result is to be 
inferred by the use of the word ‘ lease,’ 
“which implies an interest still remaining in 
the lessor”. 

I should now like to examine the pro- 
visions of Regulation No. 8 of 1819 to see 
whether they give support to the theory 
that a patni lease is in fact an alienation of 
a zemindari interest and not the creation 
of a subordinate tenure. To start with 
patni leases are throughout referred to as 
leases. No doubt, by s. 3 it is provided 
that such leases shall be deemed to be 
valid tenures in perpetuity; heritable and 

(5) 24 O. 440 at p. 447; 1 O, W. N. 321; 12 Ind, Dec, 
(N. 8.) 961. . 
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transferable; but ¿stimrari mokarrarileases 
are also perpetual, leases heritable and 
transferable, so that no distinction exists 


mokarrari leases. Section 3 proceeds to 
provide that in case of an arrear occurring 
upon ‘any such tenure, it shall not be 
liable to be cancelled for the same, but 
it shall be brought to sale, and the holder 
of the tenure will be entitled to any 
excess in the proceeds of such sale, 
beyond the amount of the arrear of the 
rent due. Now this provision is equally 
applicable to mekarrart leases; so that 
upon this provision, it cannot be urged 


that there is a distinction between mokar- - 


rari leases and patni leases. Sections 5, 6 
and 7 throw no light on the particular 
problem before us. By the first paragraph 
of s, 8, it is provided that zemindars shall 
be entitled to apply for periodical sales 
of any tenures upon which the right of 
selling for an arrearof rent have been 


specially reserved by stipulation in the: 


engagements interchanged on the creation 
of the tenure. The 2nd and 3rd paragraphs 
of s. 8 lay down the procedure which should 
govern such a sale. Now, no doubt, the 
special procedure is not applicable to sales 
of mokarrari interest; but, it is to be 
pointed out that this special procedure can 
only be taken advantage of by the 
zemindar where he reserves an express 
right, to him of selling the tenure for an 
arrear of rent. Where there is no special 
reservation of that right the procedure as 
laid down in the Regulation cannot be 
followed by the zemindar. If authority is 
needed for this proposition, it will be found 
in Shahaboodeen v. Futteh Ali (6). Section 9 
provides how the sales are to be conducted 
and s. 10 lays down -that particular forms 
are to be scrupulously observed in selling 
the patni tenures. Sections 11 provides 
that a taluk that may be sold under the 
rules of the Regulation for arrears of rent 
due on it must be sold free from all en- 
cumbrances that may have accrued upon 
it by act of the defaulting proprietor 
unless the right to make such incum- 
brances shall have been expressly vested 
in the holder by a stipulation to that 
effect in the written engagements under 
which the said taluk may have been 
held. It also provides that no mortgage 
or Other limited assignment shall be per- 

(6) 7 W. R: 260; B. L. R. Sup. Vol. 646; 2 Ind. Jur, 
(Nn, s.) 135 Œ. B.) 
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mitted to bar the indefeasible: right of the - 


zemindar to hold the tenures of his 
creation: answerable in the estate in which 
he created it, for the rent, which is. in. 
fact his reserved -property in the tenure, 
unless the transfer or assignment should 
have been made with a condition to that 
effect, under express authority obtained 
from such zemindar. There is, however, 
an exception in favour of bona fide engage- 
ments with khudkasht raiyats or residents 
or heritable cultivators. 

Considerable stress was laid on s. 11 of 
the Regulation which, according to the 
argument ofthe appellant, lays down that 
the rent is the only reserved property of 
the zemindar in the tenure. It is to be 
noticed that the word “only” is not to be 
“found in the section’ Now the rent is 
undoubtely ‘the reserved property of the 
zemindar in the tenure but the rent is also 
the reserved property of the zemindar in a 
property subject to a perpetual lease. In my 
opinion, there is not one word in s. 11 which 
is not equally applicable to mokarrari leases. 
In saying that the rent is the reserved 
property of the landlord in the tenure, the 
framers ofthe Regulation mean no more than 
this that the rent is the first charge on the 
tenure, so that the holder of the tenure 
cannot enter into any transaction so as 
to bar the indefeasible right of the zemin- 
dar to hold the tenures of his creation 
answerable for the rent in the state in 
which he created it. But because of the 
rent is the reserevd property of the land- 
lord in the perpetual tenure created by 
him, it does not fellow that he has no 
interest in such tenure other than receiv- 
ing rentin respect thereof. As Sir Lawrence 
Jenkins pointed out in the case to 
which I have already referred “if the re- 
lationship be one of landlord and tenant, 
then there is the general rule which ob- 
tained in this country before the Transfer 
of Property Act that a tenant who impugns 
his landlord’s title renders his lease liable 
to forfeiture, and this rule is only a par- 
ticular application of the general principle 
‘ot law that a man cannot approbate and 


reprebate, or, as it is more familiarly express- . 


ed, he cannot blow hotand cold”. It 


follows that if the relationship created by’ 


a patni lease be one of landlord and 
tenant then the landlord has, 
under certain conditions, a right of re- 
entry, There is direct authority-in favour 
ofthis view in Godhadar Das v. Dhunput 
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Singh (1). The guestion- in-thab case was - 
whether a zemindar,:who had granted a 


patni lease, was entitled to any portion of ` 


the compensation money, where some of 
the land included in the patni was ac- 
quired -by the Government for public 
purposes under the provisions of the Land 
‘Acquisition Act. In dealing with this 
point, Garth, O. J , said as follows :— 

“As regards thelzemindar it isa mistake 
to suppose that his interest in the land 
is confined entirely to the rent which he re- 
ceives from the patnidar. He is the owner 
of it under the Government; and in the 
event of the. patni coming to an end by 
sale, forfeiture, or otherwise, the property 
would revert to the zemindar, whe might — 
deal with it as he pleased in its improved 
state; and although in some cases, and 
possibly in this, the chances of the patni 
coming to an end may be more or less 
remote, there is no doubt that, in all 
cases, the zemindar is entitled to 
some compensation (small though it be) 
for the loss of his rights. At any rate, hé 
would generally be entitled to receive ab, 
least as much as the patnidar, te whom 
in this instance the whole compensation 
has beenawarded”. Itis true that in later 
eases the view has been taken that the 
chances of the patni reverting to the zemin- 
dar are so remote that they are not suscepti- 
ble of a money appreciation; see Maharaja 
Bir Chunder Minickya Bahadoor v. Nobin 
Chandra Dutt (8); Satis Chunder Chatto- 
padhya v. Rai Jatendra Nath Chowdhury (9) 
and Dinendra. Narain Roy v. Tituram. 
Mukerjee (10); but so far as I know, there 
is no decision which combats the view of 
the late Chief Justice of the Oalcutta 


iy 


High Court thatit is a mistake to suppose - 


that the interest of the zemindar in the 
land in respect of which he has made a 
patni grant is confined entirely to the rent 
which he receives from the patnidar. It 
was then contended that, apart from this, 
there isno reversion in the landlord; but 
neither is there one in the case ofa per- 
petual lease; see Sonet Koer v. Himmut 
Bahadoor (11) and it is, therefore, difficult 
to understand why a patni lease should 


(T) 7 Ò. 585 at p. 589; 9 O. L. R. 227; 3 Ind. Dee, 
(N. 8.) 925. 4 
(8) 2.0. W. N. 453. 
. (9) 7 O. L. J. 284. | 
10) 30 C. 801; 7 O. W. N. 810. 
fi 3 I A. 92; 1 ©. 391; 25 W. R. 239; 3 Sar. P. 


0. J. 608; 3 Suth. P. C. J. 257; 1 Ind. Dec, (N. s.) 245 
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Ci 
' stand on a footing different from that of 
' any other perpetual lease- According to 


the description given of a patni -lease in 
Regulation 8 of 1819 it is “a taluk created 


«by the zemindar, to bs held at a rent fixed - 
in perpetuity by the lessee and ‘his -heirs : 


` for ever; the tenant is called upon to furnish 


collateral ‘security for the rent, and forhis ` 
_ conduct generally, or he is excused from. 
- this obligation at the zemindar’s discretion.” ` 


It is difficult to understand how such a 


lease in any way differs from any other per- 
that may be granted by `a: 


-petual leases 
zemindar, ` 


I will now deal with some of the - cases . 
In the. 


which have been referred to. us. 
case of Gyaram Mondal v. Gyaram Naik- 
(12) it was held that a patnidar is 
presumably entitled to exercise all the rights 
of ownership with respect to the land 
which the zemindar himself might,- but 


‘, forthe patni, have exercised. In this ease ` 
the plaintiff as patnidar sued, to resume. 


‘the lakhiraj tenure under s. 30 of Rẹ- 
‘gulation 11 of 1819.. It was held that in 
the absence. of limitation the patnidar 
could exercise all the rights of a zemindar. 


In my opinion, having regard to s. 30 of” 


-Regulation 11 of 1819 upon which the patni- 
- dar based his claim, a mokarraridar could 
also put forward the same right which 
was in this case put forward by the patni- 
dar. In Tarinee Churn Gangooly.v. Watson 
& Co, (13). there are certain general. observa- 


tions of Markby; J., as to the nature of a 


patni grant, upon which reliance is placed. 
. The question raised in that case was whe- 

ther the .grant in question was a patni 
_ grant.. It was apparently contended on 
. behalf of the plaintiff that the grant was 


not a patni grant, and that it was neither 


heritable nor alienable. The learned Judge 


had no difficulty in holding’ that when the , 


parties used the words “patni taluk” and 


referred to Regulation 8 of 1819 they meant- 
to describe an estate of the same general . 
nature and with the same general qualities. 


as the patni taluks described in that Regula- 
tion, one prominent feature of which was 
that they were hereditary. He accordingly 
came to the conclusion that the estate 
created by the grant was both heritable and 
alienable. The actual decision in. the case 
. in no way touches the question which is in 
debate before us, But, in the course of his 
(12) Marsh--28. ' i ` 
(13) 12 W. R. 413; 3 B. L. R. A, 0,437.. 
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judgment, his Lordship said as follows :— 


“Though, of course, we do not mean. to. 
deny that it is a tenure, yet the relation 


between zemindar and talukdar has- scarce" _ - 
ly any analogy to the ordinary one ofland- _. 


lord and tenant. The zemindar parts with 
all control over his property and all interest 
in it except to an annual rent which. has:.. 


been likened to what in England is called. `,- 
The interest of the zemindar . 


a quit-rent, 
only requires that the tauk should be kept 
whole and entire, so that his security for 
the rent may not be diminished. There 
is nothingin the smallest degree partaking. 
ofa personal characterin the relation be- 
tween him and the’ talukdar. Indeed, it 
was hardly contested that some special re- 
striction was required to prevent the taluk- 
dar from alienating.” a í 

. Now although there is not one word, in 
thesé observations which is not equally 
applicable to a perpetual lease, the -view 
of his: Lordship that the patni lease creates 
a. tenure between the grantor and the 
grantee is destructive, in my opinion, of 
the case.of the patnidars that the transac- 
tion upon which they are relying partook 
the’ character of a salerather than that of 
a lease. 28 - 

The point was directly involved in Ali - 
Quader Syed Hossein Aly v. Jogendra - 


“Narain Roy (1) but as I. have pointed 
‘out, the generally accepted view at the time ` 


a 


. right to receive rent. 


this case was decided was that a perpetual, 

heritable and transferable grant in every ` 
case carried withitthe rightto the mine- 

tals unless there was express reservation, 

The case was largely decided on an in- 

terpretation of theterms of the grant; and 

with this we have nothing to do inithis 

case. But it would be idle to deny 

that their- Lordships were of opinion 

that the minerals passed in the absence cf 

an express reservation. In dealing . with . 
this part of the case, their Lordships. said 

as follows :— - . 

“We are further of opinion that the 
second paragraph of the first clause of 
s. llofthe Patni Sale Law enacts that the 
property reserved to the -zemindar under 
an ordinary patni lease would be merely his 
Consequently, ún- ` 
less any other rights .are specially reserved 
under the terms of the léase between the 


. parties, we think‘it must be held that all 


rights are conferred on the patnidar.” 
It is to be observed that their Lordships 


` are not very accurate in quoting the terms 


T 
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“merely” ~is not to be found in s. 11; and 
the absence of that wordin s. 11, in my 


opinion, makes all the difference to the’ 
As I have already ` 


interpretation ofs. 11. 
pointed out, the idea conveyed by those 
words in s. 11 is reproduced in a more 
accurate form in the provisions -in the 
later legislations to the effect that the rent 
shall be the first charge on the tenure. In 
Surendra Narain Sinha v. Bejoya Singh 
Dudhoria: (14) the true nature of a patni 
taluk was much discussed by their Lord- 
ships of the Oaleutta High Court. Ohakra- 
varti, J., in dealing with the question said 
as follows :— ; i , 
“Regulation 8 of 1793, s. 51, recognize 
the dependent taluks created by the zemin- 
dars before the Permanent Settlement and 
full protection was granted to them subject 
to the payment of the fixed rent. A number of 
these taluks were given the option of gett- 


ing themselves separted from the zemindari | 


and directly holding under the Governament 
asowners of separate estates and the rent 
payable for the zemindari was fixed as 
revenue. - This emphasises. the fact, that 
these talukdars though in one sense lessees, 
were looked upon as the absolute owner of 
thelands subject only to payment of the 
fixed rent. There was no- restriction on or 
limitation to their rightsas lessees,” 

‘With all respect, Í am unable to accept 
this view as founded on Regulation 8 of 
1793 as correct. As I understand the posi- 
tion, the object of Regulation 8 of 1793 
was to decide thequestion with whom settle- 
ment wastobe concluded by the ruling 
power. Section 4adopted as a general rule 
that settlement was to be concluded with 
the actual proprietors of the soil. -But 
then arose the question who were' to be 
considered the 
soil? Section Sdeals with the ‘question as 
to which ofthe talukdarsare to be’ 2onsi- 
dered the actual proprietors of the ‘lands, 


They are lateron referred to. as independ- 


ent talukdars. They are:. 


(1) Talukdars who purchased .their lands 
by private or at public sale, or obtained 
them by gift from the zemindar or other 
actual proprietor of land to whom they now 
pay the revenue assessed upon their land 
or from their ancestors, subject to the pay- 
ment of the established dues of Govern- 


(14) 89 Ind. Oas. 785; 52 O. 655; 41 O.L, J. 527; A. 
I, R.1925 Oal, 962; 30 0. W. N. 238, 0 


~ MANGOINDA SABU V; BATYA NARAIN OHAKERVERTY, 
of s. 11 of the Patni Sale Law. The word’ 


’ sidered as lease-holders only, 
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ment and who recéived deeds of. sale or 
gift orsuch land, from the zemindar, or 
sanads from the khalsa, making over to 
them his proprietary rights therein.. 

(2) Talukdars whose taluks were formed 
before the zemindar, or other actual pro- 
prietor of land to whom they now pay 


~ their revenue or his ancestors succeeded to 


the zemindari. | 
(3) Talukdars, the lands comprised in 
whose taluke were never the property of 
thezemindar, or otheractual proprietor of 
the soil,|to whom they now pay their revenue, 
or his ancestors; and 
(4) Talukdars who have succeeded to 
- taluks of the nature of those described in 
the preceding clauses, by right of 
purchase, gift or inheritance, from the 
former proprietor of such taluks, 
It is obvious that the patnidars deriving 
- their tenures from the zemindars do not 
fall in any of these categories and cannot, 
therefore, be recognized as actual pro- 
prietors of the land or,in other words, as 
independent talukdars, Section 7 describes. 
‘the position of dependent talukdars and 
expressly provides that they are tobe con- 
not actual 
proprietors of the soil, and that they are 
not to be entitled to berendered indepen- 
dent ofthe zemindar or other actual pro- 
prietor of the land from whom they 
derive their tenures. It is obvious that 
patnidars would be regarded as dependent 
talukdars and, therefore, as leaseholders 
‘under s. 7 of Regulation 8 of 1793. Section 
51 to which Mr. Justice Ohakravarti refers 
prescribes certain rules to prevent undue 
exaction from the dependent talukdars. 
No doubt, this section gives full protec- 
tion to them as Mr. Justice Ohakravarti 
rightly points out; but it is difficult to 
understand what this section has to do 
with the question whether dependent 
talukdars are to beregardedas proprietors of 
the soil. Mr. Justice Chakravarti proceeds 
to say thata number of these talukdars 
were given the option of getting themselves 
separated from the zemindar. If by "a 
number of these taluks“. that learned 
Judge meant to refer to dependent taluks, 
-astho context suggest, then with all 
respects, Iam unable to agree with him. 
Regulation 8 of 1743 clearly provided that 
although ‘independent talukdars were 
entitled to get themselves separated from 
the zemindari, the dependent talukdars 


“were not so entitled. If this be recognized 
| a ? 


\ 
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then the conclusion of Mr. Justice Cha- 
kravarti “that the talukdars though in one 
sense lessees, wereitlooked ‘upon’ as, the 
‘absolute owners of the lands” must be 
rejected as an impossible one. It would 
be profitless to enter intoa discussion of 
the nature of talukdari tenures. The word 
“talukdar” means the holder or possessor 
of a dependency. There isno doubt that 
tenures held by persons under this de- 
scription were dispersed over the whole 
‘country and too various to be minutely 
ascertained but the principal distinction 
- in the rights of talukdars arises from the 
„privilege which many possess of paying 
their revenue directly tothe Government 
instead of to the zemindars from whose 
authority they were wholly exempt being 
immediately subordinate to that of the 
Government. Talukdars of this descrip- 
tion differ but littlefrom zemindars except 


in the limited extent of territorial juris- - 


diction. There were others who paid their 
revenue through the zemindar. The dis- 
cussion is undoubtedly ah interesting one, 
but in this case we are not concerned with 
the position which the talukdars occupied 
before Regulation 8 of 1793, but with the 
question, what is the nature of a patni taluk, 
Tam of opinion that, if the question had 
-to be decided by reference to the terms of 
Regulation8 of 1793 patni talukdars would be 
regarded as dependent talukdars and, there- 
fore, as lease-holders. As soonas thisconclu- 
sionis reached, it must follow that there is a 
tenure between the zemindar and the patni- 
dar and that the cases which the Judicial 
Committee have already- decided with 
regard to the mokarraridar must equally 
apply to the patnidar. 

Mr. Justice Ohakravarti proceedsto say 
as follows: “It is inthis sense” that is to 
say,in the sense that there was no express 
limitation to their rights as lessees “it 
has been said that these talwks were really 
transfers of the zemindars’ interests, the 
consideration being payable not in a lump- 
sum but by annual payments in the shape of 
rent, The analogy of a lease-hold in- 
terest as defined by the Transfer of Property 
Act is out of place here. There are some 
features which are common but the dis- 
tinctive features cannot be ignored and the 
existing mode of enjoyment of these taluks 
disturbed”. : 

I have not yet beenable to appreciate how 
the patni leases differ from mokarrarileases. 
The learned Judge calls attention to thefact 
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that there is no express limitation upon. 
the rights of the patnidars; but I know: 
of no limitation upon the rights of the 
mokarraridars. It would have been a great 
advantage if the learned Judge had told 


-us what the distinctive features of a patni 


lease are. I know of the definition of a 
paint taluk in the Regulation itself, and 
for myself, I cannot distinguish such a 
taluk from any other perpetual lease. The 
only other case to which I propose to refer 
is Bhupendra Narayan Sinha v. Rajeswar 
Prosad Bhakht (15), The learned 
Judges deciding that case placed consider- 
able reliance on the decision of Mr. Justice . 
Ohakravarti to which I have already re- 
ferred and they came to the conclusion 
that where there is no express grant of 
underground rights, in the absence of any: 
explicit reservation, the grant of patni 
conveys all rights including underground 
rights which belonged to the zemindar. 
This case is directly in point and, though 
not binding on us, is entitled to the 
greatest weight. Their Lordships certainly 
thought that they were bound by the deci- 
sion of their. Court in Alli Quader Syed 
Hossein Aly v. Jogendra Narain Roy (1), 
but it would be idle to deny that, even 
apart from that decision, they came to the 
conclusion that a patni lease carries with 
it the right to the minerals in the absence 
of an express reservation. Mr. Justice 
Ghose referred to s. 3 of Regulation 8 
of 1819. He pointed out tbat in cl. (1) 
of that section it was mentioned that the 
interest of the patnidar was capable of 
being transferred by sale etc, in the 
same manner as other “real property ”’, 
and he thought that the argument before 
him to the effect that the Regulation being 
drafted by English-lawyers, the expression 
“real property ” has a particular signifi- 
cance was not without substance. He then 
referred to s. 11, cl. (1) where the defaul- 
ting patnidar is described as the defaul- 
ting proprietor and to the fact that the 
rent receivable by the zemindar is stated 
to be his reserved property in the tenure. 


- Now, no doubt, the patnidar has in many 


places inthe Regulation been referred to 
as the proprietor; but there is no necessity 
to attach any special signification to that 
term, since the patnidar is.also referred 
to as a lessee throughout the Regulation. In 
regard to the other point, it is sufficient: 


(15) 106 Ind, Oas.117; 55 O. 35; 32 O. W. N. 16; 460. 
L. J, 307; A. I. R. 1927 Oal, 956. ares 
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to say that the rent is also the reserved pro- 

perty of thezemindar in a mokarrari tenure. 

The learned Judge then refers to s. 36 of 

Mr. Field's Introduction to the Regulation 

which is in these words: “Considerable 

sums are paid by way of fine in the crea- 

tion of both the parent and ‘subordinate 

taluks, Men who do notlike to part with 

the status of zemindar by an absolute sale 

of the zemindari will readily enough raise 

money by allowing the proprietary right 

to be. carved up into estates of minor 

value, the whole substance going into the 

hands of others, while the name alone 

remains to them”. But every word in the 
_ passage Cited will equally apply to a 
mokarrari lease in respect of which con- 
siderable sums are paid by way cf fine. 
The learned Judge also relied on Joy 
Kissen Mookerjee `v. Collector of East 
Burdwan (16) and Ranjit Singh Bahadar v. 
Kali Dasi Debi (17). With all respects, I 
do not see how these cases throw any light 
on the subject. The question in Joy 
Kissen Mookerjee v. Collector of East 
Burdwan (16) was whether a patnidar was 
entitled to possession of certain lands within 
the limits of his talukdari included in 
the Decennial Settlement which the Collec- 
tor insisted were, previously to and at the 
time of that settlement, chakaran lands, 
and had so continued up to the institution 
of the suit. The question, therefore, was 
a question between the settlement-holder 
or one standing in the place of the settle- 
ment-holder and the Government, as to 
the rightto the chakaran lands. Now the 
plaintiff happened to be, not the zemindar, 
but a patnidar, and all we getfrom the 
decision is the following passage: “The 
appellant became the purchaser, and enter- 
ed into the receipt of the rents and : profits 
of the taluk, andit must be assumed 
that as patnidar, he became entitled to 
the same rights in the subject-matter of 
the suit which were enjoyed by the zemin- 
dar.” Ranjit Singh Bahadur v. Kali Dasi 
Debi (17) isto the same effect. But this 
proposition is not disputed in this litiga- 
tion, and itis conceded by the respondent 
that in the property conveyed the patnidar 


(16) 10M. I. A. 16; 1 W. R. O. 26; 1 Suth, 'P. O. J. 
542; 2 Sar. P, O. J. 54; 19 E. R. 879. 

(17) 40 Ind. Cas. 981; 44 I. A. 117; 21 O. W. N. 609; 
32 M. L. J. 565; 15A. L. J. 399; 25 O. L. J. 499; 
19 Bom. L. R. 462; (1917) M. W. N. 459,6 L.W. 101; 
2 P, L. W. 1; 44 O01841; 22 M, L. T. 489 (P. O.). 
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has all the rights of. a zemindar. But the 
question still remains whether a patnidar ' 
has the right tothe underground rights 
which are not expressly conveyed to the 
patnidar. Upon this question the decisions 
of the Judicial Committee in the cases 
cited throw no light whatever. ` 


I have considered the matterinsome detail, 


‘as the question is an important one and has 


been left open by the Judicial Committee, 
For myself I am unable to see any distinc- 
tion between the case of.a patnidar and 
that of a mokarraridar and in any case I 
am unable to say that I differ from the 
decision of this Courtin Ram Lal Kaviraj 
v. Satya Niranjan Chakerverty (2). I must 
therefore, affirm the decision of the learned 
Subordinate Judge on this point. 


It was next contended that mineral 
rights wereexpressly granted by the transac- 
tion of the Sth May, 1854. The contention 
is founded upon the following passage in 
the patta: “You shall bein possession of 
all the zemindari rights and interest as 
prevailing from before in the lands includ- 
ed in the said mouza from before”, Jt 
was argued before us that the zemindari 
rights include all the rights of a zemindar : 
and that, therefore, as the zemindar could 


| conduct mining operations and carry away 


the coal, so could the patnidar under the 
express terms of the grant. In my opinion 
the zemindari rights are conferred upon 
the subject-matter of the grant, so that 
we come back to the original question 
whether the minerals are expressly granted. 
There is nothing to show that sub-goil rights 
ate included in the grant; and, it seems 
to me that, the subject-matter of the grant 
being ascertained and there being no- 
thing to show that sub-soil rights were in- 
cluded in the grant, a grantof zemindari 
rights on what was expressly conveyed, to 
quote the words of their Lordships in 
Girdhari Singh v. Megh Lal Pandey (4) 
do not-increase the actual corpus of the 
subject affected by the pattah, They 
only give expressly what might otherwise 
quite well be implied, namely, that that 
corpus being once ascertained, there will 
be carried with it all rights appurtenant 
thereto, including not only possession of 


‘the subject itself, but it may be of rights 


of passage, water, or the like, which enure 
to the subject of the patiah and may even 
be derivable from outside properties, Ip 
my opinion, therefore, the construction 
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_ of the pattah does not help the case of. 


the defendants. - ae 
~ Lastly; it was contended that the defend-. 


ants have acquired a title by adverse pos- 


session. A large number of documents 
have been placed before us to establish 
that the defendants have carried on min- 
ing operations on a large scale for many 
years; but it seems to me that on the 
admitted facts of the case this point 
must be decided against the defendants. 
Now it is well-known that every colliery 
has to submit a report as to the working 
of a colliery. In pursuance of statutory 
obligation the defendants submitted Returns 
from 1907 to 1921. Mr. Simpson, the 


Ohief Inspector of Mines in India, produced : 


those Returns and in his evidence he said 
that the defendant did not make any Re- 
turns before 1907. Hedefinitely stated in his 
evidence that if themine is worked even 
one day in a year, the Return must be 
submitted. It follows from this that min- 
ing operations were not conducted by the 
defendants on a large seale before 1907 
The suit was instituted in 1915. It follows, 
therefore, that the defendants have not 
been conducting underground operations 
- on a large scale for twelve years before 
suit and that accordingly they have ac- 
'. quired no title by adverse possession. 

There only remains the question of 
damages. Mr. B. C. Barat who is an ex- 
pert on the subject was appointed a Oom- 
missioner to ascertain the amount of coal 
extracted and the prices thereof and he 
submitted a report and this report was 
accepted by the learned Subordinate Judge. 
In my opinion no ground has been shown 
why we should interfere with the judg- 
ment of the learned Subordinate Judge 
on the question of damages. 

The appeal fails. and ‘must be dismiss- 
ed with costs. j 


Allanson, J.—I agree. | | in. 
A. Appeal dismissed. 
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LAHORE HIGH COURT. 
Civiu APrgsL No. 2245 or 1927. 
- . May 18, 1928. ` 
Present:—Mr. Justice Dalip Singh. i 
Firm JOT RAM-HANS RAM-—Dzr0RER- `’ 
HoLDEKS— APPELLANTS Ni 
versus `> . + 
IBRAHIM alias ABR[—Jupement-DEsror— ` 

ac PBSPONDENT l f 

ustom—-Ancestral property—Liability i 
debts— Sonepat Tahsil Rohtak District. Eii 

Jn the Sonepat Tahsil of Rohtak District, ancestral 
property is liable inthe hands of the son, for the just 
debts of his father. [p. 669, col. 1.] D 

Appeal from an order of the District 
Judge, Karnal, dated the 21st May, 1927. - 

Mr, Shamair Chand, for the Appellants. 

Mr. Sardha Ram, for the Respondent, 

JUDGMENT.—In thiscase the judg-- 
ment-debtor, a Muhammadan. Gujjar of . 
Tahsil Sonepat, District Rohtak, objected 
to the attachment of certain land in execu-. 
tion of a decree obtained against him as the’ 
legal representative of his father on the 
ground that the land in question. was as to 
@ portion ancestral property and as to a 
portion was his personal property. The 
decree-holder consented to release the pro- 
perty alleged to be personal and it was, 
therefore, released. The dispute was as to 
the second portion which was alleged to be 
ancestral. The trial Oourt, however, held 
that a special custom had been proved 
whereby in this Tahsil ancestral property 
was liable for just debts of the father in the 
hands of his son. It accordingly dismissed 
the objection. 

On appeal the learned District Judge 
held that the riwaj-i-am relied upon by 
the trial Court was not clear and that the 
evidence led was insufficient. to establish 
the special custom against -ihe general 
custom. He, therefore, accepted the appeal, 
set aside the lower Court's order and left 
the parties to bear their own costs. 

Tn second appeal it is contended that the ` 
riwaj-i-am covers the point and, therefore, 
under the Privy Oouncil ruling as explained 
in Labh Singh v. Mango (1) shifted the onus 
on tothe other side and that the evidence 
led by them did not discharge that onus, ~ 
The viwaj i-am of 1880, question No, 86 is as 
follows:— "“ Agar bap ki jaidad bete ko mile 
to kis qadar tak adai garza hae.” The 
answer of Hindu Gujjar and Mussalman 
both is:—“ Agar ek garoh kehta hai ke jis 
qadar jaidad hai utna dene ka zimmaway . 

‘(1) 100 Ind. Oas. 924; 8 Lah, 281; A. I, R. 1924 Lah., 


ge 
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hae, dusre kahte hain ke khuah thori 
paunche tab bhi kul: qarza dene ka zimmawars 
‘ hae” — 7° 
ne the riwai-i-am of 1909, question No. 
-39 is :— a 
“Is aminor whose father is dead and who 
hasinherited the father’s estate, liable for 
the father's debts ?” “Ifsuch debts are not 
payable till the minor comes of age, can’ 
‘the property inherited be alienated in the 
interval ?”, . A 
The answer of all tribes is:— 
“Aminor who has inherited his father’s 
estate is liable for his father's debts. Ifsuch 


debts arə not payable till the minor comes - 


of age, the property inherited cannot be 
. alienated in the interval without mak- 
ing satisfactory arrangements for payment 
of the debts.” ,. ; 
The oral evidence led by the parties is 
two witnesses for the judgment-debtor one 
_ of whom states that ancestral land isnot 
liable for the debts of the deceased but the 
people mortgage ancestral land to pay off the 
~“ debt of their ancestors of their- own accord. 
The second witness says that ancestral land 
cannot be attached for payment of the debts 
and that the debts due by a father cannot 
“be realized from the son during his 
minority but can be realized if he attains the 
` age of majority. | : 
The three witnesses for the decree-holder 
state the custom under which ancestral 
property can be attached and sold for pay- 
ment of debts due-by the deceased proprie- 
‘ tor and instances are given in which 
ancestral land was mortgaged or leased in 
payment of the debt due from deceased 
' persons. The main question is whether 
the riwaj-i-am in this particular case does 
cover the point in issue or not. 

It has been contended that it is much too 
<. Vague and thatit refers only to the personal 
. Property of the deceased father. After 

giving the matter my best consideration, I am 
of opinion that it relates toall the property 
both personal and ancestral, in the hands of 
the father, Such would be the ordinary 
meaning of the words bap ki jaidad, for 
such property even if ancestral is qua the 
son ‘bap ki jaidad’ because he inherits 
through the father though not necessarily 
from him. I, therefore, consider that the 
riwaj-t-am covers the point in issue. 
Oounsel for the judgment-debtor contends 
that as the onus was upon the other Side, 
and the rulings of the. Gourt previous to 
Labh Singh v. Mango (1) were not always 
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clear, a fresh opportunity should be given 
' to him to prove that the custom is contrary 

to what is stated in the riwaj-i-am. Bat 
>the other side contends that he has-led two 


* witnesses and begun the evidence and that 


he nowhere contested in his grounds of 

appeal before the District Judge that a 

fresh opportunity should be given to him. 

The: grounds of appeal seem to be based on 

the law as understood previous- to Labh 
| Singh v. Mango (1) but the issue was framed 
as follows; — 

“Barui riwaj_jiska' mutwafi paband tha 
jaddi arazi pisran -ke.hath men bap -ke 
qarza ke iwaz paband haiya nahin?” 

In my opinion the issue wasso drawn so 
ás to give both parties a chance of- produc- 
-ing the evidence they wished to andthe 

judgment-debter actually began. the evi- 

dence, I, therefore, see no reason to remand 
the case and accept the appeal and restore 
the order of the trial Court, In the 
‘circumstances the parties will bear their 

own costs throughout. 
A. 


Appeal accepted, 


. MADRAS HIGH COURT. 
Civit Reviston Petition No, 768 oF 1927, 
. ` April 3, 1928, | 
Present:—Mr. Justice Ramesam, - 
DHOOLI ATOHAYYA AND ANOTAER— 


Dersnpants Nos, I AND 2—Psrivionurs ` 


-= Versus 
DHOOLI PEDDENTI AND 0THEsg— 


PLAINTIFFS Nos. 1T0 3 AND DEFENDANT 
f No. 3—RESPONDENTS. 

Arbitration—Some of several arbitrators, omission 
of, to act—Award, legality of. 

Where on a reference to three arbitrators, it was 
agreed that the opinion of the majority of the 
arbitrators was to prevail but two of them did not 
act at all, and the Oourt passed a decree in terms of 
the award of the third : 


Held, that the award was void, and the decree was 
liable to be set aside in 


revision by the High 
Court. . i j 
Thammiraju v. Bapiraju (1), Timmasetti Sanji- 
vappa v. Pinun Venkatanarappa (and Mamidi 
Appayya v. Yedan Venkataswami (3), followed, 


Petition, unders.115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Courtto revise a decree 

-of the Court of the District Munsif 
Yellamanchili, in O. S. No. 287 of 1925.’ 

Messrs. A, Krishna Rao and L. Krishna- 

murtht, for the Petitioners, - 
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Mr, W. Kothandaram . Ayyar, 
Respondents, | 

JUBDGMENT,.—Io this case the 
parties referred the disputes through 
Court to three arbitrators, if being agreed 
that the opinion of the majority should 
prevail. Two of the arbitrators did not 
act. in such a case the award is null and 
void if some do not act. This has been so 
well-established that it is unnecessary for 
meto give the reasons of the rule, In each 
of the cases in Thammiraju v. Bapiraju 
(1), Abdulla v. M. V. R Firm (2), 
Mamidi Appayya v, Yedan Venkataswami 
(3) and Timmasethi Sanjivappa v. Pinun 
. Venkatanarappa (4) such an award was set 
aside by the High Oourt in revision. The 
case in Dalling v. Matchett (5) does not help 
the respondent. The order of the Court 
below is set aside and the suit will be 
restored to file and disposed of according 
telaw. The petitioners will have costs of 
this petition and of the costs ofthe hear- 
ing of the application in.the lower Gourt 
to pass a decreein the terms of the award. 
Other costs of thelower Court will abide the 
result of the suit. 


v. N. V. 


for the; 


Order set aside. 


(1) 12 M. 113; 4 Ind. Dec. (x. 5.) 428. 5 
LF JI a Cas. 866; A. I. R. 1924 Rang. 153; 2 Bur. 


(3) 47 Ind. Oas. 597; (1918) M, W.N, 477; 24M. L, 
T. 102; 8 L. W. 171, 
(4) 10@ Ind, Cas. 634; 52 M. L. J. 357; A.L R. 1927. 


Mad. 436: 
(5) (1733) 94 E. R, 804; Barnes 57. 


LAHORE HIGH COURT. 
Szconp Orvit APPKAL No. 2831 oF 1927. 
~ February 29, 1928. 
Present:—Mr. Justice Addison. 
RAM OCOHAND—Dnarenpant— 
APPELLANT 


: versus 
RATTAN—P.arintirrs, DALIPA 
AND OTHERS—D&FENDANTS— 

- RESPONDENTS, j ` 

Limitation Act (IX of 1908), s. 12—Time requisite 
for obtaining copies—Application for copies after 
original limitation but while right to appeal subsists 
—Haclusion of time—Civil Procedure Code (Act V of 
1908), O. KLI, r. 8l—Judgment of Appellate Court, 

contents of, a 
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The time’ requisite for obtaining copies of judg-- 


‘ment or decree should be excluded under s. 12 of 


the Limitation Act in computing the period of limita- ' 
tion for preferring an sppeal, even if the copies are 
applied for after the period prescribed for preferring 
the appeal, provided they are applied for while the 
right to appeal still subsists. [p. 672, col. 1.] 

Naman v. Gurditta (2), followed. ‘ A 

Guran Rakha v. Bindraban (1), not followed. 

The Judge of an Appellate Court must state his 
own reasons and should not confine himself to ap- 


` proving of the reasons of the Court of first instance, 


Inasmuch as a judgment must show on the face 
of it that the points in dispute were clearly 
before the mind of the Judge and that he exercised 
Aa own diseretion in deciding them. [p. 672, col. 


Second appeal from a decree of the 
Additional Judge, Hoshiarpur, dated the 
6th June, 1927, affirming that ofthe Sub- 
ordinate Judge, Fourth Class, Garh 
Shankar, District Hoshiarpur, dated the 11th 
November, 1926. 

Dr. Nand Lal, forthe Appellant. 

Pandit Nank Chand and Mr. Shambu Lal 


Puri, for the Respondents.. 


JUDGMENT.—These are two connect- 
ed second appeals, In one suit Surjan 
son of Labha, sued Ram Chand and his 
brother for possession of a certain residen- 
tial property. The plaintiff alleged that 
he had been in possession up to 
five years before suit when he 
went to Jullundur to earn his _liveli- 
hood. On his return to the village 
he found that during his absence 
defendants had legally taken poesession 
of the property. The defendants 
denied thatthe property belonged to the 
plaintiff and alleged that they had been in- 
possession from time.. immemorial. 
They further alleged that they erected 
structures on the site more than 12 years 
back, that the claim of the plaintif was 
time-barred, and that the plaintiff was 
estopped from “suing ashe stood by when 
the buildings were made. The following 
pedigree-table was ect up by the plaint- 
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Labha. 7 pale 
Surjan. Mihun 


med that Labha and Taba 
as owners in the Settlement 


papers of 1852, and that he and Mibun 


gusceeded to the property in suit along with 


Surjan clai 
were recorded 
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an adjoining piece of land which is in 
dispute in the other suit. According to 
Surjan he sold the property in dispute in 
the other case, which was his own share ; to 
Ram Rattan, the plaintiff in the other case, 
in 1895. Surjan himself after that sale 
lived with Mibun, his cousin, Mihun was 
murdered “in 1916 and Surjan succeeded 
Mihun as owner of the unsold half. Surjan 
continued to live there forsome time after 
1926 tillhe went to Jullundur, It was then 
that Ram Chand and his brother illegally 
- took possession, | 

In the other suit Ram Rattan sued Ram 
Ohand and certain others for a permanent 
injunction that they should not prevent 
him from building walls on a vacant site 
which was his property and which had been 
purchased by him from Surjan as already 
described. The real contesting defendant 
was Ram Chand. He claimed the vacant 
site as his own and pleaded that as he was 
in possession, the suit for injunction was 
incompetent. He further pleaded his own 
adverse possession from time immemorial, 


- In Surjan’s suit the trial Judge held 
that Labha and Taba were owners in 1852, 
that Surjan sold his half share in 1895 


to Ram Rattan and continued to live ` 


with Mihun on the other half till 1916 
when Mihun was murdered and also con- 
tinued to live there after Mihun’s murder 
for ‘some time further, i.e, it was found 


‘that Surjan was the owner of the land in - 


dispute in that suit and had been in pos- 
session within 12 years, He further found 
that the property in dispute was not 
built by Ram Ghand and his brother 
but by Mihun and Surjan and that though 
Surjan did not hold any agricultural land 
in the village at present, he did so origin- 
ally and that he was full owner of the 
property and had not abandoned posses- 
sion by going to Jullundur for a short 
period. ‘lhe trial J udge, therefore, dec- 
reed Surjan’s suit for possession, 


In Ram Rattan’s 
held that the sale to him by Surjan in 
1895 was proved and that the portion 
sold was Surjan’s original half of the pro- 
perty, held’ by Mihun and Labha. He 
further found that Ram Rattan had leased 
the house then standing on this property 
in 1904, 1911, 1913 and 1915 to certain 
persons and paid the Chowkidara tax 
for this house in 1913, Sometime after 
1915, he held that the house on this part 
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suit the trial Judge ` 
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of the site fell down and it became a 
vacant site. After that date, therefore, 
Possession followed title and the defendants 
had not established adverse possession, 
He, therefore, granted Ram Rattan a dec- 
ree for a perpetual injunction restraining 
the defendants from preventing him from 
building walls on the site, 


Against this decision in Ram Rattan’s 
suit Ram Chand alone appealed and against 
the decision in Surjan’s suit Ram Uhand 
and his brother appealed. The Additional 
District Judge who heard the appeals brief- 
ly stated what the two cases were and 
then went on to hold that the evidence 
established the ownership of Surjan with 
respect to the-property in the two suits, 
At this point his judgment ceased and 
he then went on as follows:—"The owner- 
ship of Surjan with respect to the property 
in the two suits is supported by suffici- 
ent oral evidence on the files of the two 
cases and I agree entirely with the find- 
ing of the lower Gourt in both the suita 
to the effect that both these plots belong- 
ed ultimately to Surjan, who duly sold 
the southern portion te Ram Rattan and 
is entitled to recover the northern por- 
tion for himself while Ram. Rattan has 
justly been given a decree for a perma- 
nent injunction against Ram Ohand and 
his colleagues, who unlawfully prevented 
him from building the walls AB and 
Bw thereon. Both the appeals are hereby 
dismissed with costs”. Against this deci- 
sion these two second appeals have been 
preferred in the one case by Ram Chand 
and in the other case by Ram Ohand 
and his brother. : 


A preliminary objeetion was taken that 
the second appeal in Ram Rattan's case 
is barred by time. On account of the vacation ` 
under s,4 of the Limition Act, the appeal 
could be instituted in this Court on the 
19th September, 1927, and in point of fact 
both the appeals were so instituted. In 
Ram Ghand’s appeal, however, copies of 
the lower Appellate Uourt’s judgment and 
decree were not put in till the 22ad Septem- 
ber. It was argued that as an application 
for the copies was not made till the 7th 
September after 90 days had expired, no 
allowance could be made for the time 
taken in getting the copies of the lower 
Appellate Vourt’s judgment and decree, 
As against this it was contended ‘that 
copies could be applied for at any time 
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when the right of appeal still subsisted 
: and that asan application for copies was 
made on the 7th September. and the copies 
: were despatched on the 2lst September 
and were put inthis Court on the 22nd 
‘September, the time from the 19th Sep- 
tember to the 2lst September must be 
excluded, and the copies having been put 
in on the 22nd September, the appeal was 
within time. This question has been the 
subject of two conflicting judgments of 
this Court delivered by different Judges 
in Ohambers. One Judge held in Guran 
Rakha v.s Bindraban (l) that asthe day 
when the $0 daysfor the appeal had ex- 
pired was a holiday and the copies were 
< not applied for till the next day, no 
allowance could be made for the time re- 
quisite to get the copies. A different view 
was, however, taken by another Judge in 
Naman v. Gurditta (2). The subject is 
discussed at length at page 118 of Rustomji’s 
Law of Limitation, 4th Edition, where the 
first decision of this Court is doubted 
and where numerous decisions of other 


Courts taking the same view as the second - 


decision of this Court are given- There 
is no doubt that on the authorities the 
. appellant could have applied for copies 
even on the 19th September and have ex- 
cluded the timetaken in getting those copies. 
-In my judgment this is the correct 
view and I hold that:copiesean be applied 
forat any time when the right of appeal 
still subsists-even though the application is 
made after the expirry of 90 days and 
that the time requisite to get these copies 
must be excluded, . it follows thatin the 
present. case the appeal in Ram Rattan’s 
-cage is not time-barred and I sn hold. 

On the merits the learned Counsel for 
the appellants contended in both the ap- 
peals that there -was no judgment. of the 
lower: Appellate Court within the mean- 
ing of O. XLI, r. 31, Civil Procedure Oode. 
‘In my judgment this is correct. ‘Under 

~ therulein question reasons forthe decision 
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trial Judge that the suits should be de-, 
creed, although the questions of possession 
and adverse possession were very impor- 
tant points in the appeals and were taken 
before him. He has not even specifically. 
mentioned that adverse possession was not 
established in Ram Rattan’s case or that 
in Surjan's case Surjan was in possession 
within 12 years. He contended himself - 
by saying that he agreed entirely with the 
findings of the lower Court. This is most 


‘unsatisfactory. The Judge of an Appellate 


Court must state his own reasons and should 
not confine himself to approving of the 
reasons ofthe Court of first instance. The 
reasonis that thejudgment must show on 
the face of it that the points in dispute 
were clearly before the mind of the Judge 
and that he exercised his own discretion 
in deciding them, The subject is discussed 
at page 951 of Mulla’s Code of Oivil Proce- 
dure, 8th Edition. The proper form ofthe 
order to be made in second appeal in 
such cases is toset aside the decree of the. 
lower Appellate Court and send back the 
cases to that Court in order that the appeal 
may be disposed’ of according to law. 
This must be done in the present case. 

I accordingly accept both the appeals, 
set aside the orders of the Additional 
District Judge and remand ` both the 
cases to the District Judge of Hoshiarpur 
under O, XLI, r. 23, Civil Procedure Code, 
to decide the appeals in his Oourt accord- 


ing to law. OCourt-fees in both appeals 
will be refunded; other costs will abide 
the event. i 

A. . Appeals accepted, . 


- of thé: lower Appellate Court are escential, - 


On the case of the two appeals in question 
: the’ Additional District Judge did give 
- yeagons that Surjan at one time owned both 
: the plots. 
- say that he agreed with the findings of the 


(1) 35 Ind. Cas. 233; 79 P. R. 1916; 55.P. W. R.1916; 
125 P. L. R. 1916. 2 
‘"(2) 89 Ind. Oas. 437; 1 Lah. Cas. 365; A. I, R. 1926 
Lab. 121, z 


er 


After that all he did was to: 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

CRIMINAL APPEAL No, 124 oF 1928. 
August 30, 1928, 
Present:—Mr. Wild, J. O., and 
Mr. Aston,A. J.O. 

E. 0. D. WHEELER—Aocousrep—APPELLANT 
versus 
EMPEROR—Opposits Party. 

Penal Code (Act XLV of 1860), s. 4—-Offence com- 
pleted in British India by foreigner—Jurisdiction of 
British Courts—Fugitive Offenders Act, 1881 (44 & 45 
Vie. c. 69), s. 88—“Return”, meaning of—Illegal arrest 
in foreign country, whether good plea in trial in British 
India. 

When a foreigner resident in England and not 
coming within the provisions of s. 4 of the Penal Code, 
conspires in England with personsin British India 
to commit an offence under the Penal Code, that is to 
say, starts the train ofhiscrimein foreign territory 
and perfects and completes his offences within British 
India, he is triable bya British Court when found 
within its jurisdiction, the use by him of an innocent 
agent or a mechanical contrivance, such as post, tele- 
graph or telephone, for the purpose of effecting his 
purposes being immaterial, [p. 675, cols. 1 & 2.] 

’ When an accused person is in British India and 
is charged before a Magistrate withan offence under 
the Penal Code, it will not avail him to say that he was 
brought there illegally from a foreign country under 

` the Fugitive Offenders Act. [p. 674, col. 1.] 

Emperor v. Vinayak Damodar Savarkar (3), In re 
Parisot (4), Rex v. Governor of Brixton Prison (5), 
Ex parte Savarkar (6) and Emperor v. Chhotalal Babar 
(9), relied upon. 

Macleod v. Attorney-General for New South Wales 
(1), Muhammad Yusuf-ud-din v. Queen-Empress (2), 
Emperor v. Anandgir (T) and Emperor v. Koochri 
(8), distinguished. 

Oriminal appeal against an order of con- 
viction and sentence by the Judicial Com- 
missioner,. Sind. 

Mr. A. P. Fonseca, for the Appellant. 

Mr. T.G. Elphinston, Public Prosecutor, 
for the Orown. i 

JUDGMENT. 

Aston, A.J.C,—Thisis an appeal from 
the conviction and sentence of the appel- 
lant. who was unanimously found guilty 
by a Jury of offences under s. 120 B read 
with ss. 231 ‘to 236 read with ss, 34, 37, 
109, . 114 and 117 of the Indian Penal 

_ Oode and sentenced by the learned Judicial 
Commissioner to three years’ rigorous im- 
prisonment under s. 233 andto 43 years 
under the other sections, the sentences to 
be concurrent, 

The case for the prosecution is that the 
appellant who is a European conspired 
with the other accused to commit the offences 
referred to in ss. 231 to 236 of the Indian 
Penal Code. He procured dies in Eagland 
for the purpose of manufacturing counter- 


43 ; 


-rest under the Fugitive Offenders 
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feit coins and counterfeit King’s coin. He 
delivered the dies on one occasion to 


a fellow-conspirator named Dickenson, for 


the purpose of being taken ‘to Karachi, 
on another occasion he handed over dies 
to an innocent agent, the son of one of 
the conspirators named Farrel, for the 
purpose of being despatched to India. 
He procured a cylinder at a cost of £ 11-10 0 
in England for the purpose of secreting 
the dies during transit, he sent telegrams 
to a conspirator in Karachi, in which 
the dies were referred to as dates, 

It is urged on Wheeler’s behalf that 
whatever acts hecommitted were wholly 
committed in Great Britain, that the Indian 
Legislature has no power to enact laws 
for the punishment of acts committed by 
Europeans in Great Britain, that if it 
purported to enact such laws, they would 
be ultra vires and void. It isfurther point- 
ed cut that Wheeler is not subject to the 
jurisdiction of a Court in British India by 
virtue of any of the provisions of s. 4 
of the Indian Penal Code. He is nota 
Native Indian subject of His Majesty. He 
is not a British subject, who has com- 
mitted an offence within the territories 
of a Native Prince or Ohief in India, nor 
is he a servant of the King, who has 
committed an offence within such ter- 
titories. 

It is also contended, that Wheeler’s ar- 
Act 
was illegal, inasmuch as he was not a 
fugitive from British India and that the - 
consequent proceedings were illegal and 
void. 

id Macleod v. Attorney-General for New 
South Wales (1) their Lordships of the Privy 
Council pointed out, that all crime is 
local, and that jurisdiction over crimes 
belongs to the country, where the crime 
is committed. The Legislature has no 
power over any persons except its own 
subjects—that is, persons, who are natural- 
born subjects, or residents, or whilst they 
are within the limits of the Kingdom. 
The judgment of the Supreme Oourt of 
New South Wales upholding a sentence 
passed on the appellant for bigamy, alleg- 
ed to nave been committed at St. Louis, in 
United States of America, was set aside. 

In the case of Muhammad Yusuf-ud-din 
v. Queen-Empress (2) the Privy Council held, 

(1) (1891) A. C. 455; 60 L. J. P. O. 55; 65 L. T. 821; 


17 Cox OO. 341. h 
(2) 25 C. 20; 241. A. 137; 2 U, W. N. 1; 5 P. R.1897 


Or.; 7 Sar, P, O. J, 239; 13 Ind, Dee. (x, 5.) 14 (P. O.) 
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that the grant by His Highness the Nizam 
to the Government of India of Civil and 
Criminal Jurisdiction along the line of Rail: 
way did not justify the arrest on the lands 
of the Hyderabad State Railway of a sub- 
ject of the Nizam, under the warrant of 
a Magistrate in British India, on a charge 
„of a criminal offence committed in British 
India, unconnected with the Hyderabad 
-Railway Administration. They held, that 
the mere presence of the accused on the 
Railway lands, over which criminal juris- 
diction had . been granted, was no legal 
-ground for his arrest under the warrant 
of the Court in British India. Their Lord- 
. Ships set aside the warrant of arrest and 
proceedings thereon. 

It was pointed out by Scott, O. J., in 
Emperor v. Vinayak Damodar Savarkar 
(3) that the question whether an illegal 
arrest in foreign territory vitiates an en- 
quiry by a Magistrate into an offence 
against the Indian Penal Oode was not 
argued in Muhammad Yusuf-ud-din v, 
Queen-Hmpress (2). The Special Tribunal, 
tollowing the English decisions in Queen 
v. Nelson and Brand,* In re Parisot (4) and 
in re Susannah Scott (5) held that where 
amanis in the country andis charged 
before a Magistrate with an offence under 
the Penal Code it will not avail him te say 
that he was brought there illegally from 
a foreign country. ; 

In the course of the earlier proceedings 
- under the Fugitive Offendera Act, 1881, 
Lord Alverstone, O. J., expressed the opin- 
ion, that it would be oppressive to return 
Savarkar, on the ground that he had some 
years before delivered seditious speeches’ 
in British India, with regard to which 
no action had been taken by the Local 
Government. He was of opinion, however, 
that s. 33° of the Fugitive Offenders Act 
applied, inasmuch as Savarkar was ac- 
cused of having subsequently conspired 
in England with persons in British India 
to commit murderin British India. The 
word “return” in s, 33 was not to be 
read as implying, that the offender was 
a fugitive from the country to which he 
was being sent for trial. Lord Ooleridge 

(3) 10 Ind. Oas. 956; 35 B. 225; 13 Bom. L.R. 296; 12 
Cr. L. J. 356. 

(4) (1889) 5 T. L. R. 344. 

(5) (1829) 9 B. & O. 446; 4 Man & Ry. {361; 109 E. R. 


/ 


166; 33 R. R. 237. 


SA Oharge of Lord Chief Justice Cockburn to the 
Grand Jury, 2ud Edition, in the case of Queen v. Nelson. 
and Bragd, p. 118, 
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was also of opinion, that s. 33 of the 
Fugitive Offenders Act undoubtedly appli- 
ed: Rex’ v. Governor of Brixton Pri- 
son, Ex parte Savarkar (6) 

For the reasons mentioned by Lord 
Alverstone I am of opinion that it is no 
defence to Wheeler to say, that he had 
never been in British India and that 
there was nothing illegal in his being 
sent to this country for trial. Even if 
there had peen‘an illegality, I am of opinion 
that this defence for the reasons mention- 
ed by Scott, O. J., in Emperor v. Vinayak 
Damodar Savarkar (3) would not have 
availed him, l 

With regard to the question of jurisdic- 
tion, the defence have endeavoured to 
differentiate the case of Savarkar inas- 
much as he was a Native Indian subject 
of Her Majesty and was, therefore, subject 
to the jurisdiction of Courts in British ` 
India, even with regard to an offence com- 
mitted without and beyond British India, 
under the extra territorial jurisdiction con- 
ferred by s. 4 òf the Indian Penal Cede. 
In the case of Emperor v. Anandgir 
(7) a subject of the Native States was 
charged with abducting a woman in the 
Native States and bringing her to Karachi. 
It was held by this Court that hecould not 
be tried for the abduetion of the woman in 
Kathiawar and that he could only be 
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tried in Sind for acts of abduction 
committed in Sind.. Similarly in 
Emperor v., Koochri (8) where the 


accused took a woman from her husband 
in Bikanir, detained her for 2 month in 
Bikanir, and brought her to Karachi by 
train, and were arrested at Kotri, on 
their way to Sehwan, it was held that 
the Kotri Magistrate had no jurisdiction, 
the offence having been committed where | 
the girl was put in: the train. at Bikanir. 
These cases and Macleod v. Attorney- 
General for New South Wales (1) are dis- 
tinguishable from the present case, in 
that the alleged offence was wholly com- 
pleted outside the jurisdiction of the Court,” 
In the present case Wheeler not only-siter- 
ed into a conspiracy for the counterfeit- 


ing of coin and King’s coin, for the dis- 
posal of dies, for counterfeiting coin and 


King’s coin, for the possession by con- 
spirators in India of dies for counterfeiting 
) (1910) 103 L. T. 473 at pp.477, 478, 481 to 489; 80 


6 
L. J. K.B. 57; 2 K. B.1056; 548. J. 635; 26 T.L.R 
l 


(7) 24 Ind. Cas. 599; 7 S. L. R. 128; I5 Or. L. J. 511. 
(8) 20 Ind. {Oas. 599; 75. L. R.17; 14 Cr. L. J. 439, 
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coin and: the abetment in British India 
of the, offence of counterfeiting coin out 
of British India, not only, were the offences 
committed in pursuance of the conspiracy 
but they were also committed with the 
aid given by Wheeler, who, the evidence 
shows, procured dies. for counterfeiting in 
England and delivered them on one oc- 
casion to’ an innocent agent, the boy 
Kelly Farrell, the son of the approver, 
for the purpose of being consigned to India; 
and on other occasion to a fellow-conspirator 
named Dickenson for the purpose of being 
brought out to India. Wheeler packed one 
set of dies in a special cylinder purchased 
at.a cost of £11-10-6.for the purpose of 
concealment. He . despatched telegrams - 
to a conspirator in Karachi in which 
the dies are referred to as dates and: 
showed guilty knowledge by: assuming 
the name of “Jones,” , 
© . Wheeler contended that he was a Euro- 
pean, other than a British subject, and ‘that 
he was at: no time bodily present in. 
British India." This plea, however, for the 
reasons given by Bachelor, J., in Emperor 
v. Chhotalal Babar (9). cannot avail ‘him. 
It is immaterial whether the accused person 
is bodily present in British India where 
the offence was completed; or whether 
his presence there and then is derived 
by process. and intendment of law; in- 
either case he is presentin British India - 
committing an offence under the Indian 
` Penal Code, and that being so, his character 
as a foreigner cannot avail him: see 
Emperor Vv. Chhotalal Babar (Y9) and 
the cases there cited, viz, Rex v. De 
Marney (10), Rex v. Oliphant (11), Reg. v. 
` Keyn (12) and Reg. v. Rogers (13). > 

‘It is suggested that since Wheeler did 
not himself consign the dies to India or 
bring them to. India himself, no offence 
was committed by him in British India.. 
The best answer to this argument is I 
think another passage in the same judg- 
ment, of Bachelor, J.: ‘“{ cannot ses how 
accused. isin any better position than he 


(9) 14 Ind. Oas. 970; 36 B. 524; 14 Bom. L. R.-147; 13 
Or. L. J. 426 ee 

(10) (1907) 1 K. B; 388 
159;-71 J. P. 14; 23T. L. R 

(11) (1905) 2 K: B:67; 74 L.J. K.B. 591; 53 W.R. 
oa aoe. P. 230; 21 T. L. R. 416; 94 L. T. 824: 21 Cox. 
(12) (1876) 2 Ex. D. 63 atp 150; 46L. J.M. ©. 17; 
13 Cox. O. C. 403. £ z = - he 

(13) (1877) 3 Q. B. D. 28;47 L. J. M.O. 11; 37 L.T. 
473; 26 W. R. 61; 14 Oox, O. Q. 22 et f 
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would have been if, instead of using a 
fellow conspirator as his voice or means 
of communication, he had used the post, 
or, ifsuch a mechanical contrivance had 
existed, the telephone; indeed that he 
used ‘a fellow-conspirator aud not ari in- 
nocent or unconscious, medium seems to 
me to make the train or sequence of his 
acts moré uniform and ‘continuous.” 
Wheeler through a  fellow-conspirator, 
through the innocent. son of a conspira- 
tor, and through the instrumentality of 
the Telegraph Office, intended eertain acts 
which he committed, and which were 
wilful acts, to take effect within the 
jurisdiction of this Courtand the acts were, 
therefore, by intendment of law done where 
he intended they should take effeet: see 
the observations of Bramwell, J., in Reg. 


- V. Keyn (12). j 


Taking all, the- circumstances into con- 
sideration there appears-to beno ground 
for holding that the Court which tried 
him acted without jurisdiction, ; 

A further plea was ‘raisedon his be- 
half that certain evidence recorded for the 
purpose of proceedings under the Fugitive 
Offendera Act was admitted in evidence _ 
at the trial and put in as Exs, 249, 230 
and.251 and that this constituted an in- 
fringement of the provisions of s. 29 of 
the Fugitive Offenders Act.. Weare satis- 
fied, however, that the evidence was 
relevant and admissibleunder the provisions 
of ss. 32and 33 of the Evidence Act. 
grounds for interference having been made 
out, the appeal is dismissed. 

Wild, J. C.—I have had the advantage 
of reading the lucidjudgment of my learned 
brother and have little to add. Ouriously 
enough both the principal contentions 
raised by appellant’s Pleader are negatived 
by rulings of the Bombay High Court. As 
to the argument that. appellant is not a 
British subject and committed no offence in 
India, there is the dictum of Bachelor, J., in 
Emperor v. Chhotalal Babar (9) that where a 
foreigner starts the -train of his crime in 
foreign territory and perfectsand completes 
his offences within British limits heistriable 
by the British Court when found within its 
jurisdiction. Appellant is precluded from 
taking objection to the proceedings in 
England under the Fugitive Offenders Act, 
which, however, were perfectly regular, by 
the ruling in Emperor v. Vinayak Damodar 
Savarkar (3) in which the Special Tribunal 


of three High Court Judgesheld that where a, 
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man isin this country and is charged with 
an offence under the Penal Code it will not 
avail him . to say that he was brought there 


o, illegally from a foreign country. ` a 


. P, B.A, ‘Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
oe SIONER’S COURT. . 
CRIMINAL Revision No. 192-B oF 1928, 
os tOctober 16, 1928. | 
Present:—Mr. Steples, A. J. O. 
RAOTMAL—AcousEp—APFLIOANT 
ae . versus 
SAMPAT—Non-AppicanT. 
Practice—Criminal trial—Date fixed—Case, whether 


can be heard earlier—Criminal Procedure Code (Act 
V of 1898),s. 344. 


A criminal case once fixed for a future date may 


he heard at an earlier date provided due notice is 
given to the accused or his Pleader, [p. 677, col. 1] 
Oriminal revision against an order of 
‘the Magistrate, First Class, Kham gaon,dated 
the 27th July, 1928, in Criminal Oase No. 
28 of 1928. 
Mr. G..R. Deo, for the Applicant. . 
_ Mr. A. Razak, for the Non-Applicant. _ 

: ORDER.—tThis is an application for 
revision of the order of the Tahsildar and 
Magistrate, Iirst Class, Khamgaon, dated 
the 27th of July, 1928, ordering summons to 
issue to the prosecution witnesses and fixing 
the criminal case for hearing on the llth 


`` cof August, 1928. It appears that the First 


Subordinate Judge, First Class, Khamgaon, 
made a complaint against the applicant 
Raotmal for an offence of perjury undér 
8,193, Indian Penal Code, 
- ed thatcomplaint under s. 476, Oriminal 


- Procedure Code, for trial to-the Special 


Magistrate, First Class, Khamgaon. That 
- complaint wasreceived on the 9thof May, 
1928. -The present applicant whose suit 
was dismissed by the First Subordinate 
Judge, First Olass, Khamgaon, filed an ap- 
peal against that decree to this Oourt. 
Admittedly the criminal complaint arose 
out of the suit and he, therefore, .on the 21st 
of June, 1928, made an application to the 
-Oriminal Court that, as he had appealed 
to the High Oourt and the appeal was fixed 
for hearing on the 18th of January, 1929, the 
criminal trial should be stayed pending 
‘the decision of that appeal. The Magis- 
trate, therefore, adjourned the hearing of 
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the case to the 23rd of January, 1929, and 
ordered the accused to be present on that 
date, binding him over for a sum of 
Rs. 500. The applicant, however, had , 


` pieviously applied to this Court for stay 


of the proceedings on the 14th of June, and 
Kinkhede, A, J. O., passed an order on the 
same dateto the following effect: ‘In the 
meantime a copy ofthe above order be sent . 
to the Criminal Court directing it to stay 


its hand pending receipt of final orders’. 


The application was fixed for hearing and 
came up for hearing before Hallifax, 
A. J. O., on the 1zth of July, 1928. On that 
date, the following order was recorded: 
“Mr. G. R. Deo appears on behalf of Mr. 


' M. K. Chande and states that the Magis- 


trate has himself stayed the criminal trial 
till the decision ofthe civil appeal. That 
is fortunate for him. ln cases of this 
nature it is usually doubtful whether it is 
at all necessary to stay either trial, and 
almost always certain that, if it. is, the civil 
trial should be stayed and not the criminal. 


The case was received back by the 
Mägistrate on the 27th of July and the 
Magistrate saw that the application was 
rejected and considered that it was unneces- 
sary to order stay of proceedings of the 
case, He, therefore, decided to proceed 
with the case, issued summons to the 
prosecution witnesses and fixed adate for - 
hearing as already stated above. 

The applicant then made an application 
forrevision to the Sessions Judge, Akola, 
but that application was dismissed on the 
2istof August. A further application was 
then made to this Court. It seems to me, 
however, that there is very little force in the 
application. Itistrue that the Magistratedid 
originally fix the hearing of the case for the 
23rdof January, 1929, but he appears to have 
done so under a mistake, whether it was a 
mistake induced by the applicant or not. 
The order passed by Kinkhede, A. J. O., on 
the 14th of June was that the proceedings 
should be stayed until final orders had-been 
passed on the application for stay and not 
till the decision of the civil appeal fixed for 
hearing in January, 1929. That order 
does not seem to have been cammunicated 
to the Magistrate when he . passed the 
order on the Zist of June, but either a 
misrepresentation was made by the appli- 
cant or the Magistrate thought that he 
should grantstay untilthe decision of the 
appeal, Then again, the applicant ap- 
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pears to have made a similar mistake 
when he appeared before Hallifax, A. J. O., 


on the 14th of July. There it is stated that | 


the Magistrate had granted -stay and that 
statement being accepted the application 
for stay in this Gourt was rejected. The 
learned Advocate for the applicant con- 
tends that he would have pressed the ap- 
plication and would’ not have allowed the 
application to have been rejected in that 
way had henot been ‘under the impression 
that the stay had been granted by the 
Magistrate pending the decision of the 
appeal, It appears, however, that Hallifax, 


A. J. @., did not think if necessary to grant . 


the stay; he believed that the stay- had 
pee granted and he did not wish to inter- 
ere, 

The caséis a somewhat curious one and 
the only point to be decided is whether the 
Magistrate has power to change his former 
order fixing the case for hearing on the 
23rd of January, 1929, and to fix it now for 
an earlier date. A reference was made to 
s..344 of the Oriminal Procedure Gode, 
which is the section -dealing with -the 


adjournments of trials, and it was argued ` 


that a case can be adjourned to a future 
date, but a case once fixed for a future 
date cannot beheard at an earlier date. 
I know of no authority for that contention 
and see no reason why a case cannot be 
heard at an earlier date provided due notice 
is given te the accused or his Pleader. 
The intention of the Gode is thata crimi- 
nal trial should proceed forthwith and 


should be continued from day today until | 


its termination. Section 344 only provides 


for adjournments for definite reasons, but _. 


when there is no longer any reason for an 
adjournment the trial should proceed: I 
do notagree with the Sessions Judge that 
the changingof the date is even a techni- 
cal irregularity. The date, 23rd of Janu- 
ary, 1929, was only fixed under the impres- 
sion that the proceedings should be stayed 
pending the decision of the civil appeal. 


But whenonce the Magistrate saw that the: 


application forstay had been rejected b 
this Oourt and Hallifax, A. J. O., held that 
it was not necessary to stay the criminal 
trial, he fixed another earlier date and I 
do not think that the procedure is either 
illegal or irregular. 

The mistake, if any, is due. to the appli- 
cants own conduct in applying to two 
Courts for stay simultaneously and not 
informing the Criminal Oourt that he had 
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applied io this Court for stay of the pro~ . 
ceedings. The result was that separate 
orders were passed by the Magistrate and 
‘by this Court, namely, the Magistrate first 
of all fixed the case forthe 23rd of January, 
1929, while Kinkhede, A. J. O., passed an 
order for stay pending further orders, Ina 
case like this. when two orders are passed, 
the order of this Court must prevail, and, . 
therefore, the order governing the case was 


‘the ordar of Kinkhede, A.J. O., staying ` 


proceedings until further orders. When, 
then, further. orders were passed by 
Hallifax, A. J. O., and the application for 
stay was rejected, the order for stay ceased 
to exist, and, therefore, the Magistrate was 
not only authorised to proceed with the 
case but, as a matter. of fact, was bound 
to doso. The Magistrate presumably in . 
passing his first order was acting under 
s. 476, sub-cl. (3) of the Criminal Procedure 
Code, but the Magistrate is given discretion 
by the Code, as is clearly laid down, and I . 
see no reason why a mistaken order so 
passed and a date so fixed for January, 1929, 
should not’ now be revised in view of the 
rejection-of the stay application by this 
Court andthe Magistrate could proceed 
with the hearing of the case forthwith. I 
do not, then, consider that there is any 
sufficient reason now for interfering with ` 
the order of the Magistrate fixing the case 
for hearing, and the application is, therefore, 


rejected. The order of this Court staying 


criminal proceedings pending further 
orders is cancelled. 


G. B.B, . Order cancelled. 


ew 
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CALCUTTA HIGH COURT. 
ORIMINAL Appaat No. 2AND Deata REFERRNOE 
; No. 2 oF 1928. . 
March 13, 1928. 

Present:—Sir George Olaus Rankin, Kr., 
Chief Justice, and Justice Sir Charu 
Ohunder Ghose, Kt, 
KADIRA—AcsustD—APPELLANT . 
versus 

EMPEROR—Oprpositz PARTY, . 

Criminal Procedure Code (Act V of 1898), 58. 236, 
237, 288—Penal Code (Act XLV of 1860), ss. 109, 802 
—Charge for substantive  offence—Conviction for 
abetment—Legality of conviction. f 

-It cannot belaid down asa universal rule that in 
no circumstances whatsoever, where there is a charge 
of a substentive offence and there is no charge of 
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abetthent of that substantive offence, can the person 


` so charged with the substantive offence be convicted 
- ofabetmient of that offence, [p. 679, cols. 1 & 2.) 7 


` The. - true rule is that the answer to the question 
- really depends on the facts of each ` case and 
“it must be seen in each case whether or not pre- 
. judice has been caused to the accused -by reason 
of the conviction for abetment of the substantive 
ee in the absence ofa charge therefor. [p. 679, 
col, 2. Nyi i 


‘Criminal appeal from a judgment of the 
Sessions Judge, Ohittagong, dated the 13th 
March, 1928. : 


Messrs. Mritunjoy Chatterjee and Sachindra 
: Nath Banerjee, for the Appellant. f 
Mr. Khondkar, for ths Crown. 


JUDGMENT. 


C. ©. Ghose, J.—This is. a reference 


under s.374,Oriminal Procedure Code, by the 
learned Sessions Judge of Chittagong ina 
-. ease in which the appellant before us named 
Kadira alias Abdul Kadir was tried along 
with five others before.him and a Jury 


under various sections of the Indian - Penal - 


Code. The appellant, Kadira, was charged 
- with having committed offences punish- 
able under- ss. 302 and 120-B/302, Indian 


Penal Code. . The five other. persons who . 


were tried along with the present appel- 
lant and who were acquitted by the Jury were 
charged under ss. 302/102-B and 302/109, 
Indian Penal Code. As regards the appel- 
_ lant, the Jury breught in a verdict of not 
‘guilty under es., 302 and 302/102-B anda 
verdict of guilty by four to three under 
s 302/109, Indian Penal Code. The learned 
Judge accepted the verdict of the majority 
of the Jury under s. 302/169, Indian Penal 
Code, and sentenced the appellant to 
death. In his letter of reference to this 
. Court the learned Judge states that in 
his opinion the evidence on the record is 
sufficient to justify the conviction of the 
appellant under s. 302 read with s. 109, 
Indian Penal Code, and that in the circum- 
stances of this case he had no alternative 
but to sentence the appellant to death. 
Now, the case for the prosecution, shortly 
stated, was as follows: It appears that at 
the instance of one Iasinali,one Anu Boli 
and some others were charged under s. 304, 
Indian Penal Code, on the allegation that 
they had caused the death of Iasinali’s brother 
- Azimuddin. After the preliminary investi- 
gation a charge-sheet was submitted against 
the accused in that caseand they were com- 
mitted tothe Sessions. One Kumud Ghosal 


was taking an active interest*in the prosecu- 
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tion of that case and was ‘assisting Iasi- 


_ali.. It is alleged that.he was approached... 


by Anu Boli, among others, with a view - 
to arrange some sort of compromise of that . 
case. Kumud Ghosal was not inclined to 
favour the compromise, but. Iasinali, it is 
said, was not unwilling toeffect a compromise. . 


-Be that as it may, the attempted compromise . ` 


fell through, 7 

Some days thereafter Kumud Ghosal and . 
one Asmat Ali, along with two others named 
Amir Hamza, who isabrother of Iasinali, 
set out for Cox's Bazar in the District of 
Chittagong. The four-pérsons named above 
metat the Ferry Ghat at Balukhaliand from . 
there onwards they travelled together. 
They got out of the boat at a place called 
Tambru Ghat and from there they set out. 
by road to Cox's Bazar. The road to Cox's 
Bazar passes after the dak bungalow at 
.Ukhia through some dense jungle - and. 
thereafter the road ‘rises for some distance 
and then continues. on the level again. 
After passing this rise, the four’ persons 
named above began to pass along the higher 
level of the dhala; Kumud-~ Ghosal was 
leading and the other three were following . 
him. ‘There was a gun with Kumud Ghosal;. 
it was being carried by Asmat Ali. After 
they had passed some distance over the 
level road, a gunshot was heard from the 
direction. of the wast and it was found that : 
Kumud had been shoton the left side. He. 
fell down exclaiming that Kadira had shot 
him. The men who were with. Kumud 


“Ghosal, namely, Asmat Ali, Amir Hamza 
-and Isafali, turned their eyes towards the 


west and it issaid that they saw a gun 
being withdrawn into the jungle, smoke 
rising and Kadira's head was peering-out 


- over the jungle growth. Itis also said that 


these three persons also saw Anu Boli. Anu 
Boli, itis said, gave an order to seize the 
three men and thereupon anumber of men 
came out of thejungle and advanced upon 
the men who were accompanying Kumud 
Ghosal. These latter fied in terror towards 
the north. They ran for some distance but 
when they found that the people who had ~ 
been chasing them had gone away, they | 
returned to the place where Kumud Ghosal 
lay and found that other passengers from 
the boat which stopped at the Ferry Ghat 
had gathered round Kumud Ghosail, When 
they returned they spoke to Kumud.and 


-it is said that each of the three men told - 


Kumud that they had recognized the _ 


. wen who had attacked. Kumud told 


“ 
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them to go and inform the’Polica, One of. 
the three men, namely, Amir Hamza, went 
to the Police Station where he lodged 
the First Information. This was about 3-30 .- 
P. M. i 7 MAK | - 

_ The Sub-Inspector of Police thereupon 
proceeded to the place of occurrence. He 
held an inquest and. sent the dead body to 
Oox’s Bazar for post mortem examination. ` 
The Doctor who held the post mortem exami- © 
nation was examined in the Sessions Court 
and he was of opinion that the killing of 


Kumud . Ghosal was clearly a homicidal ` 


one. . i ah , 
. Now the main evidence against the appel- 


. lant Kadira consists of the deposition of the | 


three witnesses, being P. Ws. Nos.3,6 and 7. 
. and it-is really on the evidence of these - 
three witnesses that the charge under ss, 302 
and | 302/120-B, Indian Penal Code, was 
sought to besustained. We have carefully 
examined that evidence for ourselves to see 
whether in the circumstances, apart from 
:. any question of law, it is sufficient to sustain 
a conviction under s. 302/109, Indian Penal ` 
Code. In my opinion that evidence is ‘wholly 
insufficient to sustain a conviction under 
s. 302/109, Indian Penal Code. Further’ 
there was no charge before the Jury against 
the present appellant of being - guilty 
, of an offence, punishable under s. 302 read 
with s. 109, Indian Penal Code. As indicat- 
ed above the two charges against the present. 
appellant were under s. 302 and’s, 302 read 
with s. 120-B, Indian Penal Code. In these 
circumstances the learned Vakil for the 
appellant has contended that the J ury 
having found the appellant not guilty under 
the charges against him and which included 
a charge of. conspiracy, and -there being 
no charge against him under s. 302 read 
with s. 109, Indian Penal Code, the verdict 
of the. Jury, that is, of the majority of the 
Jury, against the present appellant under 
s. 302 read with s. 109, is one that cannot ` 
be sustained and that it is open to us ona 
referenceunder s,374, Criminal Procedure 
Code, in acase of this description, to set 
aside that verdict. ` ` f i ` 
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cases on the point under ss. 236; 237 and 
238, Criminal Procedure Oode, indicaté a 
conflict of judicial opinion but the true rule 
seems to me, asindicated by Woodroffe, J., 
in his Annotations to the Criminal Pro- | 
cedure Code, that the answer to the question 
really depends on the facts of each.case and 
that we have -to find out in each case whe- 
ther or not prejudice has been caused to the 
accused by reason: of the conviction for 
abetment ‘of the substantive offence in the 
absence of a charge therefor. I do not pro- 
pose te’ go through the cases which were 
discussed at the Bar as ne useful purpose 
would. be served thereby. In this case the 
question resolves itself whether on the 
record before us the appellant can be pro- 
perly convicted of abetment ef murder of 
Kumud Ghosal. The Jury. have found that- 
the persons before them, 7. e., Kadira and 
the said other persons, were not guilty of 
murder of Kumud Ghosal.. Therefore the 
murder of .Kumud Ghosal must have been 
commited by some person unknown. Now, 
the record before us is insufficient for con- 
viction-of the present appellant of abetment ` 
of murder of Kumud Ghosal by an unknown 
person. The’ evidence on record. points to 
the corclusion that there was either a 
murder of Kumud Ghosal by the. persons 
arraigned before the Jury ornothing. There 
being, sherefore, no charge of abetment of 
murder and no evidence to sustain such a ` 
charge, even if made, the verdict of the 
Jury cannot be allowed to stand, and itis 
our manifest duty to set the- same aside. 
In my opinion, in a case like this it ‘would 
be extremely risky to allow the verdict of 
the Jury to remain and the safer course 
would be to set aside the same and to allow 


. the present appeal, 


Theresult, therefore, is thatthe verdict of 
the Jury is set aside and the appellant must 
be discharged from custody. 

Rankin, ©. J.—I agree. : 

i - - Appeal allowed. 


Ib is true that there was no charge of abet= ; 


ment of murder against the present appel- ` 
lant before the Jury, but, in my opinion, it 
cannot belaiddown as ajuniversalrule that 
in no circumstances whatsoever, where 
there is a charge ofa substantive offence 
and there is no charge of abetment of that 
substantive offence, can the person .so 
. charged with the substantive offence be’ 


680 


.ALLAHABAD HIGH COURT. 
- ORIMINAL Revision. No. 517 or 1928. 
August 16, 1928. 

- Present:—Mr. Justice Dalal. 
Chaudhri NAND LAL--AccosED--APPLIOANT 
aoe versus | z 

EMPEROR— OPPOSITE PARTY. ° 

Penal Code (Act XLV of 1860), 8s. 441, 447—Agra 

` Tenancy Act (III of 1926), ss. 94, 95—Decree for 

ejectment—Lxecution of decree before time prescribed 

~ by law—Re-entry by tenant—Tenant, whether guilty of 
criminal trespass. tie 


An illegal ejectment of a tenant by the zemindar 
does nos give the zemindar any right of re-entry. ,- 
A decree for ejectment of atenant was passed on 
16th of April, 1926, and wasexecuted before the time 
prescribed for execution of such decrees by 8.94 of 
the Agra Tenancy Act. The tenant re-entered upon 
the land and was convicted of an offence under s. 447, 
Penal Code, read with s.95 of the Agra Tenancy Act: 
Held, that as the ejectment was illegal the tenant 
must be considered to have been legally in possession 
of the land, and he was not guiltyof criminal tres- 
pass either under s. 95 of the Agra Tenancy Act or 
under the general provisions.of s. 441, Penal Code. 
Criminal revision from an order of the 
Sessions Judge, Gorakhpur, dated the 21st 


_of April, 1928. 


Mr, S. M. Husain, for the Applicant. 
The Assistant Government Advocate 
(Dr. M. Waliullah), for the Orown. 


*-JUDGMENT.—Nand Lal, a -tenani, 
has been convicted of an offence under 
s. 447 of the Indian Penal Oode by the 
trial Ceurt by virtue of the provisions.of 
s. 95 of the new Agra Tenancy Act 
111 of 1926. That Act came into opera- 
tion cn the 7th September, 1926. The 
Appellate Court has gone further and held 
-that Nand Lal re-entered the land with 
the intention of annoying the zemindar. 
Both points will, therefore, have to be 
considered. . f 
~ Section 95 does not apply. It is de- 
finitely stated in that section that the 
provisions will apply only if a decree for 
ejectment has been executed under the 
provisions of that Act. The decree was 
passed on 16th of April, 1926, and was 
executed on the 24th November, 1926. Its 
execution was not in accordance with the 
law, as laid down in the Act. Section 
94 limits the time of execution of a decree 
for ejectment. It is definitely laid down there 
thatthe ejectmentshall not takeplace before 
the first day of April or after the 20th day 
of June in any year except when the 
order for delivery of possession is passed 
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after the first day of June. In the pre- . 
sent case we have seen that the order . 
“was passed on the 16th of April, that 
is not after the first day of June, and, 
thérefore, there could have been no eject- 
ment after the 30th day of June. In 


. Yeality the ejectment of the applicant was 
illegal, and an illegal ejectment does not . -> 


give the zemindar any right of re-entry. 
I do not see how the zemindar is entitled 
to possession of -the land. As he was ` 
not entitled to the possession of the 


land, Nand Lal was legally in posses- ` 


sion of the land son the 27th of Sep- ` 
tember, 1927, when the present complaint 


was instituted by the zemindar.” Under. 


the circumstances, neither under s. 95 
of the Agra Tenancy Act nor under 
the general provisions of s. 441 of. the 
Indian Penal Code is Nand Lal guilty of 
criminal trespass. : 

I set aside the conviction and sentence 
and order the fine, if any recovered, to be ` 
refunded. 


A, Convietion sèt aside, 





LAHORE HIGH COURT. 
OriminaL Revision No. 1526 or 1928, 
a October 19, 1928. ‘ 
Present:—Sir Shadi Lal, Kī., Chief 
- Justice. 
- EMPEROR—PFTITIONER 
4 = versus. ~ 
SARDHA RAM—AcogsED—RESPONDENT. 
Criminal Procedure. Code (Act V of 1898), 5, 562— 
Offence hideous—Y outh of offender, effect of. ` 
Where the offence committed is a hideous and ~ 
reprehensible one, the mere youth of the offender 
does not entitle him to the benefit of s,-562, Criminal 
Procedure Code. : - 


Oase reported by the District Magistrate, 
Karnal, with his No. 1029-G of 10th, 11th 
August, 1928. 


REPORT.—One day when Ram 
Ohandar, Mahajan, was passing near Mandi 
Zargaran in Kaithal, he heard the screaming - 
of achild and on going into the shop of 
the accused saw an infant girl of five, 
Musammat Kishen Devi, lying on the 
ground and crying. Accused was silting | 
by her side naked with his male organ 
erect, The vulve of the girl,was blead- | 
ing. There can be no doubt from the | 
prosecution evidence that accused commit- 
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ed theoffence ofrape. I think the Magis- 
trate’s finding is quite correct:: 

The learned Magistrate himself observes 
“that the offence; no doubt,is savage, brutal, 
hideous and reprehensible calling for con- 
dign and deterrent séntence.” The accus- 


ed is a lusty youth of 18 and, in my opinion, e: 


merely binding him down under s. 562, 
Criminal Procedure : :Oode, is a hopelessly 
inadequate sentence. 


I recommend that the accused be sentenc- - 


ed to.a substantial term of rigorous impri- 


:Bonment as well as to:a severe sentence | 


of whipping. : 


‘Mr. C: H. Carden Noad, Government: Advo-. 


cate, for the Petitioner. 
Mr. C. L, Gulati, for the Respondent. 
CRDER.—Thore is ample evidence on 
the record that, on the 18th June, 1928, 


the accused, Sardha Ram committed rape 
person of an infant girl of - 


upon the 
five years of age; and he has’ ac- 
cordingly been rightly convicted under 
s. 376, Indian Penal Code, 
youth of the offender the trial Magistrate 
has abstained from passing a sentence 
upon him and has. directed him under 
Œ. 562, Criminal Procedure Code, to éxe- 
cute a bond for good. behaviour.. 

The learned District Magistrate has Tê- 


ferred the case to this Gourt with a` 


recommendation that a sentence of impri- 
sonment should .be imposed, and after. 
considering all the relevant circumstances 
I have reached the conclusion that this 
was not a proper case for taking action 
under s. 562, Criminal Procedure Code. 
It is true that the offender is a lad of 


17 years of age, but, as pointed out by: 
the trial Magistrate himself, the offence ` 


was a hideous and reprehensible one, com- 
mitted upon a helpless infant. 

-I accordingly accept the recommenda- 
tion made by the learned District Magis- 
trate and direct that the convict shall 
undergo rigorous imprisonment for- - period 
of six ” months. 

R. L, Revision accepted, 

> Accused convicted. 


(1) this 


Cl, TIBATHBAL V. SUGNIBAT. -~ 


In’ view of the ‘Court of Mukhtiarkar and First Olass 


-on the same "facts by opponent 


-trate was dismissed: under s. 


- -dismissed - by 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT: | 


“ ORIMINAL REVISION APPLICATIONS Nos, 160. 


“AND 146. or 1928. 
“September 24, 1928, 
_ Present: —Mr. Wild, J. O., and 
Mr. Milne, A. J.0. ° 
Musammat TIRATHBAI—Areracant 
versus . 
‘Musammat SUG-NIBAI—Oppostra-Parry. 
Criminal Procedure Code (Act V of 1898), s. 203— 
Dismissal of complaint—No appeal or revision filed— 
Fresh complaint in Court of co-ordinate jurisdiction, 
competency of. ` 
It is not open toa Magistrate to entertain a com- 


„plaint when a similar complaint has been dismissed 
“by another Magistrate of co-ordinate - jurisdiction, 
, -whether accused be acquitted or discharged, and the 


dismissal has not been set aside by higher -authority. ` 
Queen-Emoress v. Adam Khan (1), Chandiram 
Verhomal v. Emperor (5) and Shak Mahomed v. 
‘Emperor (6), relied upon.-  - 
Emperor v. Mehrban Hussain (2), Ram Bharos v. . 


“Baban (3) and Nilratan Sen v, Jogesh Chundra (4), 
-referred to. 


Application to quash proceedings in the 


Magistrate, Taluka Sukkur. 
Mr. B. P. Samtani, for the Applicant. 
“Mr. C. M. Lobo, Acting Public An re 


for the Orown. 


J UDGMEN T.—The first of ties appli- 
cations is to quash the procéedings institut- 
ed on complaint by opponent against 
applicant and othersin the Court of the 
First Class Magistrate of Sukkur, and the 
second is to set aside an order passed in 
those proceedings. 

The ground onwhich the first applica- 
tion is based, is that,a former complaint 
against 
applicant in the Court of another Magis- 
203 of the 
Code of Oriminal Procedure., It may be 
added that in the former proceedings pro- 


.cess was issued against applicant’s husband 


only but hewas discharged under s. 259 
of the Code of Oriminal Procedure for 
failure of opponent to appear on one of the 
days of hearing. 

The question, therefore, is whether it is 
open to a Magistrate to entertain a com- 
plaint when asimilar complaint has been - 
another Magistrate of co- _ 
ordinate jurisdiction and the dismissal has 
not been set aside by higher authority. 
In the caseof Queen:-Hmpress v. Adam Khan 
question was answered in the 


(1) 22 A. 196; A, W. N. (1899) 211; 9 Ind, Dec. (x...) 
1100. 
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contrary to sound principles that one 
Magistrate of co-ordinate, jurisdiction 
should, in effect and substance, deal with; 
-as -if it were an appeal or a matter. for 
revision, acomplaint which had already 
been dismissed by a competent tribunal 


ofco-ordinate authority. This ruling was 
referred to in two subsequent cases of 


`. the Allahabad- High Oourt, Emperor v., 
` Mehrban Hussain (2) and’ Ram Bharos v. 


Baban (8) and wasnot expressly dissented 
from. In-Nilratan Senv. Jogesh Chundra (4) 
of the Calcutta High Oourt. which was 
followed in Queen-Empressv. Adam Khan (1) 
it was pointed out that the Criminal. Proce- 


dure Oode distinctly lays down a-proceduré ~ 
for having an order dismissing a complaint 


or. discharging: an accused person set aside 
and that it seems reasonable to conclude 


that the Legislature intended that.such an- 


order should be interfered with only 
in the manner provided by the Code. 
The principle that no complaint can be 
“entertained against a person formerly dis- 
charged in proceedings in connection with 
the same offence has -twice been approved 
by this Court in reported rulings, Chandiram 
Verhomal v. Emperor (5) and Shah Mahomed 
_v. Emperor (6). In the case of two hitherto 
unreported revision. applications ‘of this 
year the proceedings have been quashed 
owing to the dismissal of a prior com- 


`: plaint en the same facts. 


~. The ratio decidendi in Queen Empress v. 

` Adam Khan (1) and Nilratan Sen v. Jogesh 

` Chundra (4) appears. to be a sound one 
and embodies the principle which has been 
accépted by this Oourt. We, - therefore, 
get aside the proceedings against the 
applicant- and those against whom the 
-complaint was lodged along with her. As 

_the first application is granted the second 
application is. naturally not pressed. | 
i ` Proceedings quashed. 


P. B. A. 


(2) 29 A. 1; 3 A, L. J. 562; A. W. N. (1906) 245; 4° 


Cr. L. J. 59. - 
~ (3) 22 Ind. Cas. 734; 36 A. 129; 12 A. L. J. 106; 15 
~ Or. L. J. 158. y 
(4) 23 C.983; 1 O. W. N. 57; 12 Ind. Dec. (N. s.) 
653 : 


_ (5) 69-Ind. Oas. 625; 15S. L. R.131; A.I. R. 1922 
Sind 23; 23 Or. L. J. 737. 
(6) 99 Ind. Gas. 89; 21 8. L. R. 127; A. 1. R, 1928 Sind 
49; 25 Or, L.J.57. ~ ) ' 
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. negative on the ground that it is utterly- ` ` 


-inadmissible. 


MADRAS HIGH COURT, ._ 
FULL: BENCH.. 


Oriminat Revision Oasu No. 821 oF 1927, : : 


. ` (ORIMINAL -Revision Partition No, 731 
oF 1927). 
April 25, 1928.. 
Present:—Mr. Justice Ramesam, Mr. 
_ Justice, Waller and Mr. Justice Jackson. ` 
CHINNA THIMMAPPA ANp OTAERS— 
AcovseD Nos. 1To 4, 9,11, 12,14 AND: 
17 To 20— APPELLANTS Nos. 1 To 12 
PETITIONERS | l 


poh versus d 
TALUKUNTA TIMMAPPA— 
OOMPLAINANT, 5 


- Criminal Procedure Code (Act V of 1898) as amended .. 
by: Act (XVIII of 1923), s. 162—Kvidence Act (I of > 


1872), s. 27—Oral Statements to Police Officers in 


of, in evidence. 


The words “any such statement” in the first 


paragraph ofcl. (1) of s. 162, Oriminal Procedure 


Code, cover not only written statements but oral 
statements as well, so that all statements to Police 
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course of investigation under Chap. XIV, admissibility `’ 


Officers oral or written in the course of an investiga- . 


tion under Chap. XIV -of the Code are inadmissible 


in evidence under s. 162 of the Code. [p. 686, col. 1.] 


Per Ramesam, J.—Section 27 of the Evidence Act is 


not affeeted by s. 162, Criminal Procedure (ode, but - 


s. 162, Criminal Procedure Code, is affected by s. 27 of 
the Evidence Act. [p. 685, col, 2.] : 
In re Grandhe Venkatasubbiah (3), overruled. 
Emperor v. Nga Tha, Din (4), Vithu Balu Kharat v. 
Emperor (5), Labh Singh v. Emperor (6), Rakha 
v. Emperor (7), Bahadur Singh v.. Emperor (8) 


‘and Azimaddy v. Emperor (9), referred to. 


Section 162, Criminal Procedure Code, relates 
generally to the admissibility of statements and pro- 
vides that statements described in that section are 
Section 27, Evidence Act, which relates 
to a more particular matter creates’ an exception. to 
the general inadmissibility of -statements made to a 


Police Officer, namely, where the statement consists of `` 


information received from, the accused in custody in 


consequence of which a certain fact -is discovered.. 


[ibid] 
Petition, under ss. 435- and 439 of the 
Code. of Criminal Procedure, 1898, praying 


the High Oourt to revise the conviction and . 


sentence of the Oourt of Session of the 
Anantapur, Division, dated the 29th Sep- 


tember, 1927, and made in Criminal Appeal 


No.219 of 1927, preferred against the judg- 
ment in O. ©. No. 18 of 1927, on the file of 


the Court of the Sub-Divisional Magistrate, ` 


Gooty. 

This case came on for hearing before 
Mr. Justice Coutts-Trotter and Mr. Justice 
Madhavan Nair, 

Messrs. Nugent Grant and C. Sambasiva 
Rao, for the Petitioners, f 

The Public Prosecutor, on behalf of the 
Crown, : f . 

Their Lordships made the following 
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ORDER OF REFERENCE TO A 
>- r FULL BENCH... 

Coutts-Trotter, C. J.—In this case a 


` 


“QHINNA THIMMAPPA Y. TALUKUNTA TIMMAPPA, 


number of accused have bean convicted of - 


rioting and various offences: arising ‘out of, 
16 Tit They were convicted by the Bub- - 
Divisional Magistrate and the conviction - 


the riot. 


was affirmed by the learned Sessions Judge. 
The learned Sessions Judge was obviously 
much influenced by the decision of the 
Magistrate and really did little more than 
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dence), On page 19, line 9; he is desliig 


with ‘accused’ No. 9. in this case and refer- 


ring to P. W. No. 8 he says : “he even men-` 


tiened about him to the Police shortly 


after this offence.” In line 21 he is dealing. 


to examine whether there was anything to . 


invalidaté the conviction by the Magistrate. : 
That may bea perfectly proper method of ' 


approaching acase of this nature-for the 


Magistrate saw the witnesses and the Judge 


did not, but if in such a state of things the.. 


Magistrate clearly -acted -ôn- inadmissible 
evidence if would almost be impossible to 


support the decision of the learned Judge.. 


The learned Judge’s concluding statement 
in para.5 of this judgment is one that we 
cannot accept, The evidence challenged as 
inadmissible was evidence of statements 
made to the Police by’ various witnesses 
for the prosecution and put before the 


with accused No.ll and the evidence of 
P. W. No, 5 against him and says: “he (ie. 


P. W. No. 5) mentioned about this even ` 
before the Police in the very beginning.” - 


In line 36 he goes on to the case of accused 
No. 14 and accused Nos. 17 to 20 and says: 


“these accused were mentioned even in the. 


Police. investigation” and again in line 43 
“their evidence (i. e. the prosecution wit- 


messes who had spoken to these particular - 


accused) so far as it is corroborated by 
the, information furnished by them to the 
Police shortly after the offence before they 


‘had time to be tutored by the interested 


Magistrate in support of the prosecution - 


case and in corroboration of the prosecution 

witnesses. The learned Judge. makes the 
following statement: ‘Moreover, in spite 
.of the fact that the Magistrate has frequent- 
ly written that evidence is corroborated 
by early statements to the Police, he has in 
fact only.used the statements to the Police 
for the benefit of the accused.” ; 


How the learned Judge came to say. that. 


Tcannot understand. We have been taken 
by Mr. Grant carefully through the judgment 
of the Magistrate from para, 8 onwards and 


in para. 8- which really contains- his. con- - 


- clusions there are no less than 7 instances 
in which he has referred to the impugned 
evidence as corroboration of the story told 
to him in the witnass-box. 
to enumerate these instances and will refer 
to them briefly. On pagel17, line 39, heis 
dealing with accused No. land with the evi- 


' dence of P. W. No.8 that accused No. 1° 


threw astone at him, andhe says, “he (i.e., P. 


_W.No. 8) mentioned about him (7.e., accused , 


No.1) even before the Police.” On page 18, 


I think it right 


party leaders deserved credit.” Then he 
speaks of the value of the testimony of 
P. Ws. Nos. 9, 11 and l4and at. page 20, 


. line 12, he says this: ‘“‘But their evidence 


so far as it has been corroborated by the 


information furnished by them in the very 


beginning may safely be accepted.” 

It appears to be abundantly clear ‘that 
the Magistrate in many instances. ‘relied 
upon the oral statements made to the Police 
as corroborative zevidence and before we 
embark on the. task of deciding whether 
there was enough direct evidence to warrant 
the convictions, we think it desirable to 
have the opinion of a Full Bench as to 
whether these statements were or were 


“not admissible. 


That question depends upon the con- 
struction to be placed upon s. 162 of: the 
Code of Oriminal Procedurein its amended 
form. In its original form it referred in 
terms to a written statement made to a 
Police Officer in the course of an investiga- 
tion andinterms declared it to be inadmis- 
sible. This Oourt heldin Emperor v, 
Nilakanta (1) and Muthukumarasami Pillai 


v. Emperor (2) that it did not forbid 


line 17, he is dealing with the evidence of - 


P. W. No. 3 as tothe part taken in the affair 
by accused No. 3. He says this: “But 
P. W. No. 3 himself stated beforethe Police 


in thevery beginning that accused No.3. 


had done this” (i.e., taken part in the riot, - 


as maybe seen from P. W. No. 15's evi- 


`~ 


the admission of oral statements made 
to the Police in the course of an in- 
vestigation. Whether that was correct or 


‘not is not now worth discussing. We are 


really concerned with the altered language 
of the section of the Act of 1923. It is 
argued that the language there used is 
intended to be much wider and expressly 


` 


(1).14 Ind. Cas. 849; 35 M. 247; (1912) M. W. N. 207; 


13 Or. L. J. 805;,22 M. L. J. 490; 11 M. 
(2) 14 Ind. Oas. 896; 35 M. 397; 
(1912) M. W. N. 549; 12 M. L. T. 1. 


. L. T. 1 Supp. 
13 Cr. L. J 


+ 
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to exclude oral as well as written state- 
ments made tothePolice. A Bench of this 
Court in In re Grandhe Venkatasubbiah (3) 
has held that the later section does not any 
more than did the earlier exclude the 
use of oral statements made to the Police 
in. corroboration of the witnesses who 
made them. 

- This is in conflict with Emperor v. Nga 
Tha Din(4) and Vithw Balu ‘Kharat v. 
‘Emperor (5) and apparently with two cases 
in the Punjab High Court, Labh Singh v. 
Emperor (6) and Rakha v. Emperor (7). In 


these circumstances we .think that an ` 


authoritative'ruling ought to be given by a 
Full Bench for the guidance of this Court. 

I do not propose to discuss the matter 
at length in this referring judgment 
and willonly briefly refer to two of my own 
difficulties, in aecepting theauthority of In re 
Grandhe Venkatasubbiah (3). The first is that 
if the wordsin the present section “any such 
statement” are to be confined to statements 
reduced to writing, I can attach no meaning 
whatever to the words that follow ‘‘or any 
record thereof” whichIshould have thought 
pointed unmistakably to two things 


(a) an oral statement; (b) a written record of : 


it. I cannot readily understand what is 
supposed to be contemplated by a “record” 
(obviously Police record) of a statement 
which is already in the hands of the 
Police ina written form. - 

In the next place it seems .to me 
difficult to suppose thatthe policy of the 
section can really have been to exclude 
written: statements where at least the do- 
cument is a check on what was actually 
said at the time and to let in the un- 
fettered and unchecked evidence of Police- 
men as tostatements orally made to them. 
Tt is, no doubt, true thatif the decision 
in 35 Madras is right, that was the result 
of the old section. If it was, I cannot 
help suspecting that the section was so 
drafted as to produce this result ‘per in- 
curiam, Farther, I do not appreciate what, 
can be supposed to have been the object 
of the altered language unless it was to 

(3) 86 Ind. Oas. 209; 48 M. 640; (1925) M. W.N. 68; 
21 L. W. 190; 48 M., L'J. 195; 26 Or. L. 721; A. I. 


R. 1925 Mad. 579. 
(4) 96 Ind. Oas. 145; 4 R. 72; 5 Bur. L. J. 30; A. I. R. 


1088 Rang. 116; 27 Or. L. J. 881 ee B.). . 

(5) 83 Ind. Oas. 1007; 26 Bom. L. R. 965; A. L R. 
1924 Bom. 510; 26 Cr. L. J. 223. 3 

(6) 88 Ind. Cas. 513; 6 Lah. 24; A. I. R. 1925 Lah! 
387; 26 Or. L. J. 1153. . Sa 

(32 Ind. Oas. 230; 6 Lah. 171; 2 Lah. Oas. 62; A. I. . 
R. 1925 Lah, 399; 27 Or, L. J. 438. ? 
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prevent a-repetition of the construction 
adopted in 35 Madras. However, at this 
stage I wish todo no more than to indi- 
cate my own difficulties for the considera- 
tion of a Full Bench whose business will . 
be to decide the point for us, | 

Madhavan Nair, J.—As the ques- 
tion is obviously ‘one of considerable im- 
portance, I agree that it may be referred 
to a Fall Bench. ince we decided that 
we need. not hear arguments at this stage, 
I refrain from discussing the question in 
the. Order of Refereuce, — 





In pursuance of the Order of Reference 
the case was heard by a Fall Bench. 
Messrs. V.L. Ethiraj and T. Appaji 


Rao, for Mr. Nugent Grant and Mr. C. ` 


Sambasiva Rao, for the Petitioners. 
Mr. K. P. M. Menon, the Public Prosecutor 
(in charge) on behalf of the Orown. 
Fhe Court expressed the following 
i OPINION. Me 
Ramesam, J.—The question referred 
to the Full Bench in this ease relates to 
the construction of s. 162 of the Orimi- 
nal Procedure Oode, that is, whether 
the words “any such statement” in the 
first paragraph of cl. (1) of the section 
cover only written statements or oral 
statements as well. The section has been 
the subject of consideration ina Full Bench 
decision of the High Court ‘at. Rangoon 
-reported as Hmperorv. Nga Tha Din (4). 
One may begin the consideration of the 
section by assuming that, at first sight, 
two different constructions are possible, 
The two pessible constructions are stated 
by Rutledge, O. J., at page 80“, They. are | 


ra 


(1) a statement made by any person to 


a Police Officer in the course of an in- 
vestigation , under Chap. XIV, and (2) 
a statement made to a Police Officer in 
the course of an investigation under Ohap. 
XIV and.reduced into writing. The 
difference between the two meanings 
consists in that the second meaning con- 
tains an additional qualification, namely, 
“being reduced into writing.” The ques- 
tion is, which of these isto be adopted? 

The pronominal use of the word “such” 
is a very common expedient in legislation 
to avoid repetition of a long deseriptive 
phrase or clause used: earlier, We have 
to ascertain what are the words the re- 
petition of whieh is intended to be avoid- 


_ *Page of 4 Rang.—[Hd.]| 
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ed by the use of the word “such.” The 
phrase “such statement” is intended to` 
avoid a repetition of the statement already: 
‘described. What are the words! descrip- 
tive of the statement already used?. The 
- words are, “made by any person to a Police 
Officer in the course of an investigation ` 
under this Chapter.” These are the only: 
words descriptive of the word, “statement” 
earlier in the section, and ‘presumably - 
it is to avoid -ths repetition of such de- 
scription that the word “such” is. used in 
the next . glause. The words “reduced 
into writing” are not parts of the description 
of the word “statement” in the ‘opening 
clause. If the word “such” is intended 
to cover. also. the words “reduced into 
writing” the earlier part of the section 
would-have run as. follows: “No statement 
made by any person to a Police Officer 
in the course of an investigation under 
this Ohapter and reduced into writing 
shall.....,... ”. The Legislature has. instead 
' of using this form deliberately avoided 
it and chosen to introduce the words 
- “reduced into. writing” into a conditional 
-clause ` qualifyingthe verb “shall. be sign- 
„ed and not inio a, clause descriptive - 
ofthe word “statement.” It seems to me, 
therefore, that, locking at the grammatical _ 
form chosen by the Legislature, the sup- 
posed ambiguity vanishes and the clause 
_is -capable of only, one meaning, namely, 
the first of the two mentioned. This con- 
clusion is strengthened by the phrase “or 
any record thereof” as pointed out by- 
Rutledge, O. J., in the case already quoted 
and by the learned Ohief Justice’ in the 
referring. judgment. The opposite con- 
clusion was arrived at by Wallace and. 
‘Madhavan Nair, JJ., in the decision “in 
In re Grandhe Venkatasubbiah (3). One 
. of the considerations which weighed with 
_ our brother Wallace, J., in that decision - 
was that the provisos refer only to written: 
statements. In tho’ first proviso the words 
“such- writing’’ make the matter ‘clear 
beyond ‘any ambiguity and the words’ 
“such statement” used .further on in the 
Previso and in the second. proviso obviously 
` could refer only to written statements, 


But it does not follow that, because ‘the _- 


provisos “clearly refer only to ‘written 
statements, the main paragraph.of cl. 
(1) may-not be wide -enough to cover 
both oral and written statements: Another 
argument relied an by Wallace, J., has 
reference to s. 27 of the Evidence Ast. 
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He thought’ that, if s. 162 includes also 
oral “statements, then the information 
given'by the accused in custody to a Police 
Officer leading to the discovery -of some 
fact would-be inadmissible under s. 162. 


“But it has ‘always been held to be ad- 


missible under s. 27 read as a proviso 
to s. 25 of the Evidence Act. This is 
one of the points considered by the de- 
cision in Rangoon above referred to and’ 
it was there held that s. 27 is not con- 
trolled by s. 162. It is not one of the points 
referred to us; but we have got to deal 
with it as. an argument relied on ‘by 
Wallace, J., in In re Grandhe Ven- 
katasubbiah . (3). It seems to me that 
8. 162 relates generally to the admissibility 
of statements and it says that statements 


‘described in that section are inadmissible. 


Section 27 relates to a more particular 
matter. It creates an exception to the 
general inadmissibility of statements made 
to a Police Officer, namely, where the state- 
ment consists of information received from 
the accused in custody in consequence of 
which a certain fact is discovered. On 
the principle that a general-rule is affect- 
ed by.a special rule and ‘not the special 
by the general rule, I am of opinion 
that s, 27 is not affected by s. 12 
of the Criminal Procedure Oode, but s. 
162 (Oriminal Procedure ode) is 
affected by -s.27 of the Evidence Act. 
The result is not that the construc- 
tion of.s.. 162 whieh I indicated above 
cannot. stand, but that a special exception 
to it exisis' in the circumstances mentioned 
in s, 27 of the Indian Evidence Act. In cases 
not covered, by the -exception s, 162 as in- 
terpreted by me above continues to operate. 
The view indicated above‘is also the view 
taken in all the other High Courts be- 
sideg Rangoon: vide Labh Singh v. Empe- 
ror (6), Rakha v. Emperor (7), Bahadur 
Singh.v.. Emperor (8), Vithu Balu Kharat 
v. Emperor (5) and Azimaddy v. Emperor (9). 

It is unnecessary to refer to cases on 
the section as it stood prior to the amend- 
ment in 1923. . If it is strictly permissible 
to consider all those cases, one would 
probably ‘come to the conclusion that the 
Legislature has re-drafted the section so 


. (8) 95 Ind. Cas. 467; 7 Lah, 264; 8 Lah. L, J..174; A. 
L R. 1926 Lah, 367; 27 Or. L. J. 803; 237P. L R 
i i 8 f 


(9) 99 Ind. Oas, $27; 54 O. 237; 44 O. L. J. 253; A. L 
R.1927 Oal, 17; 28 Or, L. J. 99. 


-ee . 
` as io avoid the conflict that existed prior 
to the amendment. But itis unnecessary 
to pursue this line of argument any 
further. My opinion is that the words “shall 
“any such statement » . . . be used” in 
the first paragraph of the section apply 
to both oraland written statements. 

“ ‘Waller,. J,—I agree and have nothing 
to add. i 

- Jackson, J.—I agree and would 

_ only add that thelaw as now determined 
leaves room for several anomalies. 

__ Suppose a Sub-Inspector has questioned a 
‘witnessearly in the investigation, and onhis 
replying that he knew nothing, has put noth- 
ing in writing.. This witness subsequently 
appears forthe presecution; but the accused 
cannot prove his oral statement to the 
Police ‘that he knew nothing. Proviso 1 
to s. 162 only covers a written statement. 

. Suppose a witness deposes at the preli- 
minary inquiry and then dies. His deposi- 
tion is evidence under 8. 33 of the Indian 
Evidence Act. But if the accused wish 
to compare that evidence with what the 
Police recorded from this witness in the 
course of the investigation, he cannot do 
so because the witness is not “called”, 

' as provided in s. 162. ` i 


“ks Suppose a Policë Inspector wants corrůúpt-. ` l 


ly to prove. a false’ confession. - Under s. 25 
‘of the Indian Evidence’ Act, he cannot. 
But under 6.27, he can always say, the 
accused told me where he had hid: such and 
such property or implement and the confes- 


sion goes in. In fact as regards safeguarding ` 


an accused from Police machination, s. 27 
renders s. 25 nugatory. < 
‘Suppose an Inspector learns from a 
person hitherto. unsuspected that property 
is hidden. somewhere, finds the property 
and arrests his informant. He cannot 
under 6.162 prove that information, He 
. “must be careful to arrest the man first and 
then, under our ruling, 8. 27 will specially 
apply. .So the. statement of a man at 
__ liberty and free of Police control is withheld 
- from the Court, while that of a :man in 
, custody who may well have been himself 


'. “Jed as much as he led others to the place 


of discovery is acceptable evidence, The 
worse goes inand the better is ruled out. 
Ths remedy lies, in my opinion, in the 
Legislature ceasing to erectartificial barriers 
in the way of evidence. At one time 
apparently it was assumed that Courts in 
India could not be trusted to handle Police 
evidence. A confession may be good 
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evidence and a corroborative statement 
may have force; how far ‘such evidence 
may be believed ifit rests upon Police 
testimony is a question of fact which is left 
for the Courts, except in India, to decide 
for themselves, It seems unnecessary any 
longer to make an exception of India and 


is all the other way; nor apy probability 
that the Courts will be flooded with. 
confessions and corroborative statements. 
But occasionally the ends of justice are 


furthered by evidence of this sert, and - 


whether in each particular case the evidence 
is credible, Indian Courts, at’ least in this 
Présidency, are quite competent to decide. 
I would allow a Policeman to prove any- 
thing which under the ordinary law .of 
evidence is relevant, just ashe does in 
England, and I presume; in the Domin- 
ions, Sa 


TNV Reference answered. 


“LAHORE HIGH COURT. - 
CRIMINAL Revision OAsE No. 981 or 1928. 
- July 5, 1928. 
Present :—Mr. Justice Addison. 
- MAHARAM—AoouvsnD— PETITIONER. 
$ ” versus - 

. EMPEROR—REONDENT. 
Judgment—Reflection on person neither witness nor 
party—Reflection not based on evidence—Hapunging 
of such remarks. f 

A Magistrate should not in his judgment in a 
criminal case make observations “prejudicial to thé 


character of a person who is neither a witness nor a- 
- party tothe proceedings and who had had no oppor- 


tunity of being heard and upon material which is 
not legal evidence in thecase and it would be denial 
of justice to allow such reflections, to stand on the file, 

Benarsi Das v. Emperor (2) and Amar Nath v. 
Emperor (1), followed. _ ý : ae 

Oase reported by the Sessions Judge, 
Jhang, with his No. 303-3 of 5th May, 


. 1928. 


REPORT.—The Policesentup Maharam 
accused who is a servant of Khan Bahadur 
Nawab Maula Dad Khan, unders. 110, Orimi- 
nalProcedureCode, Thelearned Magistrate 
in his judgment convicting the accused has 
passed adverse remarks and strictures on 
the said Nawab, the master of the accused. 


The said Nawab has put in an application ` 


a 


< to keep her Courts: in statutory tutelage. ` 
_ There is no likelihood that undue deference 
‘will be paid to Police evidence, the tendency 
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‘against him may be expunged from the 
judgment as he was neither a party nor a 
witness in the cage, and there was absolute- 
ly no justification for any such remarks 
against him and are devoid of truth, as the 
petitioner is the heed of the late ‘ruling Sial 
family of the district, a jagirdar, an Honor- 
ary Magistrate, a title-holder and the only 
Viceregal Darbari in the district, and . the 


MAMARAM 0, EMPEROR, ` 
for revision praying that the remarks ~ party in the case, 


: accused, 


remarks quoted by him in his petition of . 


revision from the judgment of the trial 
Court are “highly damaging to him, have 


caused irreparable injustice, reflect badly - 


‘upon the character of the petitioner and 
are astanding menace to-his present position 
and dignity.” oe 
On the appeal of Maharam accused I have 
set aside the conviction and discharged 


ri 


the aceused, and so the judgment of the. 


-trial Court is reversed, but the petitioner is 


anxious that the remarks in the trial Court’s | 


judgment be expunged ‘as some . enemy of 
his may some fime obtain a copy of the trial 
Court’s judgment and use it to the detriment 
of the interests of the petitioner, as a copy 
of the appellate judgment is not supplied 
asa matter of course.when a copy ofthe 
‘judgment of the Original Court is asked for, 
and the petitioner may not’ always be 
present when he mey be defamed. by his 
enemies by the said judgment -of- the 
trial Court being quoted against him. 
The learned District Magistrate has sent 
the Public Prosecutor to oppose this -peti- 
tion of revision. I fail to see the reason 
for such an unusual course being taken in a 
matter like this.- 


The learned Public Prosecutor concedes 
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He could not show me a 
single line in the whole record in justifica- 
tion of these sweeping remarks against 
the petitioner.. There is not one word on 
the file toshow thatthe Nawab had in any 
way influenced the witnesses or had induced 
them to give false evidence in favour of the 
There is absolutely nothing on 
record to show that any witness was really 
afraid of either the accused or the Nawab, 
and clearly it is exceedingly unjust that the 
learned Magistrate should have written so 


‘strongly against a gentleman of the peti- 


tioner’s position without the least justifica- 
tion as the record stands. i 

The thing which the learned Public Pro- 
secutor could point out to me from therecord’. 


. was that when Muhammad prosecution wit- 


ness entered the Court-room to give evi- 
dence, the Prosecuting Inspector invited 


‘the attention of the Magistrate that Nawab 


Maula Dad Khan was in Court and in his 


` presence, the witness would not give 


that the petitioner isan Honorary Magis- 


trate; a title-holder, a jagirdar, and the 
only Viceregal Darbari in theJ hang District. 
The remarks in the judgment objected 
to by the said petitioner are as follows :— 
“The witnesses... u,e verre RAVO 
in fear of the Nawab sirained the truth ; ” 
“The anxiety of these witnesses is due to 
their fear of the Nawab”; ~ ~ : 
“There can be absolutely no doùbt that 
the accused is much dreaded person like 
his master and the witnessesdo not feel 
secured in giving truthful evidence;” | 
a a A Unless it be that the 
witnesses stood in awe of him and of his 
master.” `. 4 | 


These remarks are there in thejudgment, - 


and thelearned Public Prosecutor also admits 
tatthe potitioner wasneitherawitness,nor a 


evidence, and so the said Nawab should not 
beallowad to sit in Court. On this the 
Magistrate records this fact and then notes 
tbat the said Nawab was “turned out" of 
the Court. Butthe Prosecuting Inspector's 
allegation or apprehension is no proof of 
the fact that the said allegation’ or ap- 
prehension is justified in any way. The 
original file as well as the appellate record 
including my judgmentin the appeal by 
the accused are also sent herewith. My 
judgment in the said appeal. would show 
the view I have taken of the case. = 
_ [twas held in Amar Nath v. Emperor 
(1) that before a.Judge was justified in 
commenting adversely upon the evidence 
of a witness, he should have established the 
particular fect warranting such eriticism 
by proper evidence in Court. A Judge 
has no right to test evidence given in Court ` 
by material.which has not legally been 
made evidence. ` If the Judge considered 
that the witness intended to convey certain 
facts he should have asked him for an 
explanation before, charging him with 
perjury. No person should bécondemned 
without being given’ en--opportunity of 
being heard in his own defence. It was 


. pointed out that in view of the above that 


the remarks complained of were entirely 

unfounded, and it was directed that they 

must be expunged from the record. 

- The present case is a much stronger 
(1) 85 Ind, Cas. 143; 5 Lah, 476; 4,-1.R,-1925 Lah, 


187: 26°Cr. L.J. 463, 


` one 


` deposed anything against 
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"The petitioner in this case was - not 
‘even ‘a witness and adverse comments were 
passed upon him though no witness had 
him to his 
personal” knowledge. No explanation was 
called for from the petitioner, and he was 
condemned without being given an 


. opportunity of being heard. The remarks 


complained of,as far as the record goes, 


" were absolutely unfounded and I have no 


f 


doubt that they ought to be expunged from 
He record. 
- A similar view was taken in Benarsi Das 


a Emperor (2) where it was held that a 


Magistrate should not in his judgment ` 
in a criminal case make observations 
prejudicial to the character of a person who . 


‘Is noeithera witnees nor a party -to the 


proceedings, and who had had no oppor- 
tunity of being heard, and upon material 


which is.not legal evidence in the case, 


and that it would bea denial of justice to, 
allow the reflections made upon the 
character of the petitioner to stand. So 
they were directed to be expunged from the 
judgment of the Magistrate. 

In view of the above, it is recommended 
that the passages objected to by the 
petitioner may be expunged from the 
judgment of the Magistrate dated the 14th 
of November, 1927. 

Mr. Ghulam Mohy-ud-Din, for ‘the Peti- 
tioner. 

ORDER.—For reasons given by the 
learned Sessions Judge, I order that the 


` passages indicated in his report to this 


Court be expunged from the judgment ofthe 
‘Magistrate, First Olass, Lala Kanwar Bhan. . 
They were utterly uncalled for. 
-Order accordingly. 
a ao Ind. Cas. 270; 6 Lah. 166; A. I. R. 1925 Lah. 
392; 26 Gr. L. J. 1326. 


LAHORE HIGH COURT. 
See REVISION, Oase No. 1111 OF 
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28. 
- September 21, 1928. 
Present: Hie Shadi Lal, Kr., Chief 
Justice. 
ALLA DIA alias’ GUNGA—Acoosep 
f PETITIONER 

versus 

a TEMPEROR—RESPONDENT. 

«Criminal Procedure Code (Act F of 1898), 8. 841 


ALLA DIA V. EMPEROR. 
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—Accused deaf mute—Reference to ` High. Court, 


legality of. 

A reference to the High Court indera. 341, Crimi- 
nal Procedure Code, cannot be made simply because 
the accused happens to be a deaf mute. Sucha, 
reference can be made only if the accused, 
though not insane, cannot be madeto understand the 
proceedings. 

Oase referred under s. 341, Oriminal Pro- 
cedure Code, by the District “Magistrate, 
Gurgaon, with his letter No. 813 of 19th 
May, 1928, for orders of the High Oourt. 

Mr. Muhammad Amin, for the Petition- 


er. 

Mr. Bishen Narain, for Government Ad- 
vocate, for the Respondent. ; 

JUDGMENT,.—This reference under 
s. 34], Oriminal, Procedure Code, does not 
satisfy the requirements of the law and can- 
not, therefore, be entertained. It is true 
that the accused is a deaf mute, but the 
following paragraph from the judgment of 
the Magistrate shows thatthe accused can 
' understand the proceedings :— 

“From the very start. of the prosecution 


“Wali Muhammad, the real brother of the 


accused, was invited to attend the Court 
and proceedings on behalf of his brother. 
The accused was represented -by Babu 
Mustaq Ahmad, Pleader. The statement of 
the accused was recorded. The questions 


“were put through the brother of the - accus- 


ed Wali Muhammad andthe answers were 
given by the accused by means of signs 
which his brother Wali Muhammad under- 
stood and explained. The accused: plead- 
ed not guilty.” 

Moreover, the Civil Surgeon, who kept 
the accused. under observation, says that 
he is capable of understanding proceedings 
by signs, ete. > 

A perusal of s. 341, Criminal Procedure 
Code, makes it absolutely . clear that a 
reference-under that section can be made 
only if the accused, though not insane, 
cannot be made to understand the proceed- 
ings, and this requirement of the law has 
not been satisfied in the present case. I, 
must, therefore, return the case to the ` trial 
Magistrate. and direct him to proceed in 
accordance with law, 

B. Ts. Case returned. 
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LAHORE HIGH COURT. 
MISOELLANEDU3 First Civin APPEAL 
No. 1173 or 1928. 

June 14, 1928. 

Present:—Mr. J ustice Jai Lal. 
ABDUL RAHIM, teroven MUHAMMAD 
AFIQULLAH KHAN-—PLAINTIFE— 

; { APPELLANT 
f versus . 
De; RAGHBIR CHAND AND oTHERS— 
' DEFENDANTS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 22 
-—Appeal—Cross-appneal by respondent—Cross-ebjec- 
tions by appellant, competency of. 

A person whohas filed an appeal which is still 
pending isnot precluded from filing cross-objections 
on the same grounds when the other party ap- 
peals from the decree. [p. 691, col. 1.) 

Tehl Kaur v. Amar Nath (1), Ramji Das v, Ajudhia 
Prasad (2) and Parbhu Dayal v. Murli Dhar (3), dis- 
tinguished. ME, 


Miscellaneous first appeal from an order 
ofthe Subordinate Judge, First Olass, Delhi, 
dated the 19th April, 1928, J 

. Mr. Nawal -Kishore; for the Appellant. 

Mr, Kishen Dayal, for the Respond- 

ents, 


JUDGMENT.—In execution of 8 


money-decree obtained by the B, B. & 0. I. 


Railway against one Abdul: Latif. some 
immoveable property was auctioned and was 
purchased by Dr. Raghbir -Ohand who 
having-paid the full’ amount of his bid 
within. the tima prescribed by law the 
sale was confirmed in hie favour, and -a 
certificate of sale granted to him, He 
applied for award to him of possession of 
the property purchased and a warrant for 
possession was accordingly issued. Oae 
‘Abdul Rahim obstructed the delivery of 
possession to the purchaser and there- 
upon an enquiry was held by the Gourt, 
and it was finally decided that Abdul 
Rahim had no-claim tothe property. 

Abdul Rahim has now instituted a suit 
in the Court of the Subordinate Judge 
of Delhi to establish his title to the pro- 
perty. sold and has applied forthe issue 
ofan injunction restraining delivery of 
possession of the property in dispute to 
the purchaser. This application was grant- 
ed by the Subordinate Judge on condi- 
tion of provision of security by the plaintiff 
that he would pay mesne profits to 
the purchaser in case he fails in his 
suit. 

After enquiry the Subordinate Judge 
held thet the epprozimate amount that 
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would be payable by the plaintiff to the 
purchaser, ifhe fails in the suit, would ba 
Rs. 8,000 and he directed that the security 
should befor that amount. The plaintiff 
thereupon applied that the security of a per- 
gon who resided in Pilibhit, in the United 
Provinces of Agra and Oudh, be accepted. 
This the Court declined te do on the ground 
that Pilibhit was outside its jurisdiction. 


Two appeals have been presented by 
the plaintiff, one is against the order fixing 
the amount of security at Rs. 8,600 and the 
other against the order refusing to accept 
the security of a person residing in Pilibhit. 
The defendant, the purchaser, on the other 
hand, has.filed an appeal against the order 
issuing injunction restraining the delivery 
of possession to him. Hehas also filed 
cross-objections in the appeal preferred by 
the plaintif. The grounds of these objec- 
tions are identical to those of his appeal. 
The appeal hasnot yet been heard by the 
apen Bench and is still pending in this 

lourt, - : 


. With regard to the plaintiff's appeal I 
consider that the lower Court was fully 
justified in refusing to accept the security 
of a person over whose- property or person 
ithad.no jurisdiction, That appeal will, 
-therefore, be dismissed with costs. 


With regard tothe other appeal, suba 
ject to my decision on the purchaser's 
appeal I consider that the proper course 
for the Court was otto fix the amount 
at thie stage but to take ‘security for an 
jndefinite amount to be determined at the 
time when the question of payment of the 
mesne profits arises. The calculation of 
such mesne profits would depend upon 
several considerations which will arise 
when, and if, the contingency of giving 
possession of the property to the purchaser 
will arise., It may be that the amount paye 
able will exceed Rs. 8,000 or it may be much 
less than that: this would depend mainly 
upon the duration of the suit. 


Now, with regard to the appeal by the 
purchaser it has not yet been admitted by 
a Motion Bench and the plaintiff's Counsel 
is not prepared to argue it on_the ground 
that he has no instructions. His client is 
not presentin - Oourt and consequently I 
am unable to hear the appeal, 


“With regard to the ‘cross-objectiong 
notice thereof has been served on th 
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plaintiff's Counsel, but an objection is taken 
by him thatin view-of the fact that an 
appeal has been filed by the auction-pur-. 
„ chaser the cross-objections are not enter- 
tainable. In support ofthis objection re- 
liance is placed on the judgment of a 
Division Bench of this Court reported as 
Tehl Kaur v. Amar Nath (1) where it’ has 
been held that a party who has. preferred 
an appeal against that part of the decree 


whieh is against him cannot file crosse - 
objections in the. appeal by the other party 


against thatpart ‘of the decree which is 
against the latter, `, | 

“This judgment follows theview of the 
Allahabad High Oourt taken in Ramji Das 
v. Ajudhia Prasad (2). Counsel strongly 
relies on the following remark in the 
judgment ofthis Court “the law does not 
permit a respondent who has preferred 
an appeal to file cross-objections.” An 
examination of the facts ofthe case, how- 
ever, shows that when the cross-objections 
cameup for hearing before the learned 
Judges the appeal by the party. who had 
filed the cross objections had been dis- 
missedas having abated by death of one 
ofthe necessary parties and on other 
technical grounds. ; | 

_ The learned Counsel, however; lays great 
stresson the fact that the remarks of the 
learned Judges are wide enough to cover. 
the circumstances of the present case: 
but itis a well-erecognised rule that re- 
. marks made in the judgments must be 
construed with strict regard to the facts 
` involved in the case in -which . they 
were made and that ordinarily they should 
hot be deemed to apply to a ‘different set of 
facts. i 

- Reference was also made to a judgment of 
Daniel, J., in Parbhu Dayal v. Murli Dhar(3) 
in which it was held that “the dismissal of 
an appeal on withdrawal has the effect of a 
decision on the merits. It leaves the. 
finding of the trial Court finalagainst the 
appellant and” tHe rule of res judicata 
applies.’ It was also remarked that 
"0, XLI, 1.22 does not allow a defendant to 
take an objection which he has already 
taken by--way of appeal and which hag 
been decided against him. In the same 
7 case opinion was expressed that the. 


(1) 79 Ind. Oas. 670; ACL R.1925 Lah. 2; 17 P, W: 
1923. a rie 


5 A. 628, , i : 
` 5 78 Ind. Cas. 677; A, I, R. 1024 All, 867; 22A, L,- 
g: 385; 100, 8 A. L, R, 528; D. R, 5 Ay 298 Qiy, 
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dismissal of cross-objections, if such dismis- 
sal was not on the merits, did not preclude 
the party concerned from preferring 
an appeal, This case does not help the 
appellant ;.on the other hand, it supports 
the contrary view. .. . __ . i 

In Ramji Das v. Ajodhia Prasad (2) it was 
held that “a remarkable construction to put 
ons, 561 of the Civil Procedure Code of 1882 
(which isthe same as O. XLI, r. 22 of the 
present Code) is that the Legislature meant. 
to give the right of taking objections only 
in those cases in which the party proposing 
to filethem might have appealed and did 
not.” It -appears, however, from the 
judgment that the party proposing to fle: 
Gross-objections had already filed-an appeal 
which had been dismissed and the decree 
as against him affirmed.. The law laid 
down in that case, therefore, does not apply 
to the facts of this case and the proposition 
laid down. therein is expressed too broadly 
and isto that exent obiter, In: any case, 
with great respect, I would hesitate to 
follow it in its entirety. 

No authority, therefore, applicable to the . 
facts of the present case has been cited by. 
either party. : Loos A 

- I must then advert to O. XLI, r. 22, Oivil 
Procedure Oode, which regulates the . 
fling of cross-objections,- That rule 
provides that any respondent, though he 
may not have appealed from any part of 
the decree, may takeany cross-objections to 
the decree which he could. have taken by 
way of appeal. In my opinion the rule 
doesnot preventthe filingof cross-objections 
even where an appeal has been filed by. 
the party concerned, The words “though ~ 4 
he may not have appealed”. seem to be 
decree against him and they are not intend- 
ed to restrict the exercise of such right to 
cases where no appeal has been filed. There 
is no justification for interpreting the worda 
“thoughhe may ‘not .have appealed" to` 
mean" if he has not appealed.” ` 

The principle underlying the view taken 
in the reported cases referred to‘above is 
the principle of res judicata and it has been 
rightly held therein that if the appeal of. 
the respondent has been dismissed soak to 
bar another appeal, he is. not entitled to 
file cross objections, -but if. the appéal. 
has not been dismissed,on the merit and, - 
asf am unable to see. that there is any 
provision of law which prohibits the 
filing of two „appeals against the same- 
decree, there is no reason why the party 
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concerned should be precluded from filing 
cross-objections in addition tothe appeal, In 


this connection it must be remembered that 
there. is no prohibition in law to the filing 


of more than one suitin respect of the 


same cause of action and for the same 
relief. The only consequence in sucha 
ease is that under s. 10 of the Civil 
Procedure Oode the later suit would be 
stayed. The same considerations presum- 
-ably govern the appeals. I am unable, 
therefore, to understand why a “person, 
who had filed an appeal from the decree 
which is still pending, and specially when 
it has not yet been admitted to a hearing, 


should be precluded from filing cross- | 


objections on the same grounds when the 
other party has appealed from the decree, 
1 hold that there is no force in the objec- 
tion of the plaintiff's Oounsel that the 
cross-objections are not entertainable. 

On the merits of the cross-objections I 
am clearly of opinion that the order of the 
Subordinate Judge issuing an injunction 
in this case is not sustainable, the auction- 
purchaser has paid about . Rs. 35,000 in 
Court and the sale in his favour has been 


confirmed. The plaintiff is not in actual . 


occupation of the property so that there is 
no question of any hardship on himon the 
score of his being ejected from property 
‘in his actual 
ia the possession of tenants who pay and 
will presumably continue to pay rent to 
the rightful owner. I consider, therefore, 
that in this case the plaintiff is not entitled 
‘to’ prevent the auction-purchaser -from 
. obtaining -possession of the property 
purchased by him, At the same time it is 
necéssaty that the plaintiff's interest 
should be safeguarded by directing the 
-auction-purchaser to give security to the 
satisfaction of the Court below that in 
case the plaintiff finally succeeds in 
establishing his title and consequently the 
sale in favour of Dr, Raghbir Ghand is 
declared to be invalid then the latter will 


restore the property°and also will pay ` 


mesne profits to the plaintiff. If such 
security is given by Dr. Raghbir Chand 
possession of the property purchased by him 


The result is that’ the. plaintiff's 
appeals are -dismissed with costs. The 
cross-objections are accepted and the 
order of injunction -passed by’. 
‘Subordinate Judge is discharged, and in 

lieu thereof it 


shall be given to him. 


possession. The property is. 


the: 
is hereby directed that 


`- FBBLVÄRAYAN SAMSON #, S. AMAŁORPAVANDHAM 
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possession: of the property sold ta 
Dr. Raghbir Ohand shall not be given 
to him, except on his giving security 
as provided above. The appellant will pay 


costs of the cross-objections, - - 
RL ` ‘Appeal dismissed, 


ae 


MADRAS HIGH COURT. 
Orvin Miscettanseus Appuat No,- 243 . . 
oF 1925. 
December 8, 1927. 
Present:—Mr. Justice Ramesamand 
~ Mr. Justice Jackson, 

SELVARAYAN SAMSON, sy AGENT 

A. OHINNASAMY UDAYAR 

—DEFENDANT No. J—APPELLANT 


zo versus 
8. AMALORPAVANADHAM—- PLAINTIFF 
- — RESPONDENT. . 

Civil-Procedure Code (Act V of 1908), 3. 104 (1) P, 
0. XLITI, r. 1 (d), Sch. II, para. 20-—-A pplication to 
file award—Ex parte decree in terms of award— 
Order refusing to set aside such decree—A ppeal—Sett- 
ing aside decree, consequences of. A 

An appeal lies against an order refusing to set 
aside an ex parte decree passed in an application, 
filed under s. 20 of Sch. IT of the Code of Oivil Pro 
cedure and registered as a suit. [p. 692, col. 2.] 

Where an appeal from such -an order ig allowed, 
it involves the setting aside not only of the ex parte 
dearee but also of the order filing the award—in 
fact all the proceedings that took place after the 
non-appearance of the defendant. [p. 693, col, 2.) 

Nehal Singh v. Khushhal Singh Gp followed. 

A case under g. 20 of Sch. II, Civil Procedure Code, 
may be regarded as a case open to appeal even 
apart from the decree, because when an order ig mada 
filing or refusing to file an award, an appeal lies’ 
under 8. 104 (1) (f) of the Code of Civil Procedure, [p. 
692, col. 1] -~ 

Where an order filing an award and the order 
passing a decree are both contained in the sama 
order, the two parts can be separated and though 
there may be no appeal against’ the decree itself, an 
appeal can be filed against the earlier Portion of the 
order which directs that the award should be filed, 
[p. 692, col. 2.]- ; 

Sitaramiah v. Pitehayya (3), relied on, : 

For the purpose of O. IX, r. 13, Oivil Procedur 
Oode, an application to file an award ia a suit and 
the order passed thereon ig 
meaning of the rule. [p. 693, col. 1] . F 

Appeal against an order of the Court of 
the Subordinate Judge, Ouddalore, dated 
the 22nd September, 1924, in I, A, No, 243 
of 1914, in-O, S. No. 49 of 1923, 

Mr. C. A. Seshagiri Sastri, for the Appel. 
lant. eee a e 
Mésars, A, Krishnaswami Ayyar and ~ 


8, Henry Victor, for the Respondent, 


a decree within tha ` 


"ways, 
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| JUDGMENT.—This ‘is an appeal 
against an order refusing to set aside an ex 
parte decree. - The decree itself: was passed 
in an application filed under.s. 20 of 
Sch. II of the ‘Code of Civil Procedure and 
registered asa suit. `; 
. ‘Lhe‘case originally stood posted for the 
23rd July, 1924. It was then adjourned to 
30th July. On that--date the defendant 
was absent and the Court proceeded ex 
parte and passed a decree in accordance 
with the award. Afterwards on the Lith 
August, 1924, the defendant filed the pre- 
sent, application for setting aside the 
ex parte: decree; `The’ Subordinate Judge 
of Cuddalore. refused ‘to set aside the 
ex parte decree: by the order dated 22nd 
September,. The defendant filed the ` bre- 
sent appeal. ` 

The respondent’ s Vakil takes the prelim!- 
nary objection that no appeal lies. The 
appellant - meets this contention in two 
Firstly, he relies on Nehal “Singh v, 
Khishhal Singh. (1). and argues that this 
isa “case open -to appeal”. within the 
meaning of those words'asused in O- XLII; 
t. 1", d) -whereas. the respondent- -contends 
that this is not: a case open 'to- appeal, “bes 
Cause when a decreé6 is passed in a” case of 
this kind, no’ “appeal lies. except in- so far- 
as it is in excess of the award - and--in-this 
“particular: case the deeree- that was passed- 
` ‘was not in-excess of the award; - He, ‘there-- 
fore; ‘contends: that. this is not'a case open 
to appeal. ‘In: Nehal” Singh v.. Khushhal- 
Singh (1). which isa decision: of ‘Piggott and= 
Walsh, JJ; Piggott, J., says thatapart from 
-the decrėe a tase under 6. 20 of Séh; II may be - 
regarded ag a. caseopen to.appeal, .. because 
-when an order is made filing- or-refasing: 
to: file - the: award; an - appeal- lies: undér 
8, 104 (1) (f) of the. Code. of. sOivil Pro- 
cedure. Nọ doubt Piggott, J. gives..a.fur-- 
ther reason for holding. that the case- ‘is 
one. opên to appeal, ‘namely, that” though - 
_ ah-appeal against a, decree - ‘may not lie in. 

certain circumstances, it will lie in certain. 
other circumstances:and, therefore, the case 
may be regarded as: one - open’ to - appeal, - 
-So far as the ‘ground of Piggott, J., is còne 


cerned, it is in conflict with. the reasoning-. 


of Doss and- Ross, JJ., in “Raghunath Rai- . 
Dilsuk Rai v. Bridhi Chand Sri Lal (2) but 
the actual case before the Patna’ High 
Court-isnot one“ arising under s. 2Uof’ 


Ses oe Pan ea 
as. at. at, 170; A. 
R. 1924 Pat. 603; 6 P, D T. 2 r 
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Sch. II. It was a case of reference through 
Oourt followed by an award. Section 104 
(1) f) ) does not apply to sucha case, This 
fact-is enough to distinguish the two cases 
andthe case in Raghunath Rai-Dilsuk Rai 
v. Bridhi Chand-Sri Lal (2) does not stand 
in the way of the appellant in” the case 
before us. Though I am personally, inclin- 
ed to agree with the second ground of 
Piggott, J.,also,it is unnecessary to pursue 
the-matter further. The first - ground is 
enough for us to hold that the present 
appeal lies. 

-It cannot besaid that the words “case 
open to appeal.” should be necessarily 
construed only with reference to the decree. - 
and to no other order. The appellant also 

argues that, even if the aboveargument is 

not tenable, the appellantcould have filed 

an appeal against the order filing the 

award. In the presentcase the order filing. 
the award and the order passing a decree 
were both contained in the same order 

dated the 30th July. The decision in 

Sitaramiah v, Pitchayya (38) isan authority 

for holding that the two parts can be 

separated and though there maybe no 

appeal against the decree itself, an appeal 

can be filed against the earlier portion of 

the order which direets that the award 

should be filed. ` [tis true that the present 

appeal is not filed in the form of an appeal 

against the order filing -the award, but 

having regard to the fact that from 11th 

August, 1924, up to this date, the appel- 
lant has been pursuing bona fide another 
proceeding forobtaining the same relief, 

-ifitis necessary for us to take this course 
of action, we will be inclined to excuse the 
delay and allow the appellant to convert 
the present appeal inte an appeal against 

the order filing the award and proceed with 

the case. 

Another argument of the learned Vakil 
forthe ‘respondent requires to be noticed. 
He contends that if we are inclined to hold 
that the appeal lies-and proceed to set asidé 
the ex partedecreé there will be an anomal- - 
ous result. Hesays that while the decree 
is ‘set aside the order filing'the award re- 
mains, but if the order filing the award 
remains valid, the only course open to the 
Court is to follow it up by a- decree and; 
“therefore, itis meaningléssto set aside the 
decree while leaving the order filing the 
award in force. The reply to this’ is je 


(3) 12 Ind. Cas. 269; 21 M. Li J. 1005; (1911) 2 M. Wi 
N. 223, 
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thereis really no auch anomaly as ap- 
prehended by the learned Vakil for the 
respondent. If we interfere in the case, 
we will interfere, as-will appear lower down, 


on the ground that the appellant has shown . 


sufficient reason for his absence on the 30th 
and all proceedings - subsequent to the 
stage of his -non-appearance on that day 
donot bind him. Therefore, not only the 
decree but also theorder filing the award 
are not binding on him. When we set 
aside the ev parte decree, we really, sot 
aside ail proceedings from the stage of his 
non-appearance. Therefore, there is no 
such anomaly asthe learned Vakil for the 
respondent supposes. ; 

Another contention of the respondent's 
Vakil is that O. XLIII, r. 1 (d) does not 
help the appellant: because O. IX, r. 13 
applies only to decrees in suits, He con- 
tends that though there is a. decree here, 
it is not adecreein‘a suit., Though s. 20 
of Sch. II of the Oode of, Civil Procedure 
directs that the 
numbered asasuit, he contends thatstill 
itis not a suit. For this contention he 
relies on Rajmal Girdharlalv. Maruti 
Shivram (4). In that case it was held:that 
forthe purpose of s. 11 of the, Gode of 
Civil Procedure an order refusing to file 
an-award is not res judicata in a later 
regular suit onthe ground that the earlier 
proceeding was nota suit. Itis- unneces- 
sary to considerthat decision now. That 
is. a decision: for the purpose of s. 11 
only. We are satisfied that forthe purpose 
of O. IX, r. 13 this is asuit and thereis a 
decree, Order XI, r. 13 applies. We over- 
rule the preliminary objection and hold that 
an appeal lies. a 


OComing-to the merits, the facts are very 
simple. There were floods in the Cuddalore 
and Tanjore Districts in the month of J uly, 
1924, On the 23rd July, the defendant went 
to Mayavaram and through his Vakil there 
who: was acting as the legal adviser in 
connection with this matter sent a telegram 
to the Subordinate Judge, Ouddalore, 
saying that he was unable to attend Court 
and praying for.an adjournment of the suit. 
The. suit was adjourned to. 30th. July but 
the fact was neyer communicated to the 
party. The. party wrote a letter to his 
Vakil at Ouddalore along with the telegram 
to the Court, but he never got any reply. 
His statement in the affidavit that he never 


(4) 59 Ind. Qas. 755; 45 B. 329; 22 Bom. L, R, 1377, 
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knew to what date the suit was adjourned, 
must be accepted. It may be that ifhe 
took more diligent steps than those he has 
actually taken, it was possible for him to 
ascertain the exact date to which the ease 
was adjourned but the facts of the case 
are so. peculiar that we will not be justified 
in looking forward for such extraordinary 
diligence. We think that the facts of the 
case are such that the Subordinate Judge 
might well have set aside the ex parte 
decree and restored the suit We, therefore, 
allow this appeal and set aside the order of 
the Subordinate Judge refusing to set aside 
the sx parte decree. I have already observ- 
ed that this. order -involves setting aside 
not only the ex parte decree but the order 
filing the award—in fact all the proceedings 
that took place efter the non-appearance 
of the defendant. The costs in the Court 
below will abide the result, and in the 
appeal the respondent will pay the appel- 
lant’s eosts. 


V. N. V. Appeal allowed, 


LAHORE HIGH COURT. 
MiISOELLANBOUS FIRST APPHAT, 
No. 3191 oF 1927, 

ae June 22, 1928, 

Present:—Mr Justice Jai Lal. -- 

WAZIR KHAN AND anotane— 
D&FENDANTS—APPELLANTS 


versus 
: ABDUL HAMID KHAN—Prarntire—., 
z a, RESPONDENT, | 
Guardians and Wards Act (VIII of 1690), 8. 25— 
Natural guardian—Transfer of responsibility— 
Revocation of transfer—Welfare of minor, s 
A natural and legal guardian is not ordinarily 
entitled to divest himself of the responsibility im- 
posed upon him by law and to transfer it to another 
person and if he has transferred such liability to 
another psrson, he can revoke such transfer unless 
by his conduct he has debarred himself from revoking 
such authority and such conduct has a direct effect on 
the welfare of the minor. P. 894, col, 1.] 
Nazir Khan v. Ganesh (1), followed. 
Miscellaneous first-appeal from an order 
of the Senior Subordinate Judge, Sialkot, 
datel the 5th December, 1927. ~ ; 
Messrs. Zafrulla Khan and M, L, Puri, 


for the Appellants. T : 
Lala Mool Chand, R. S., for the Respond- 
ent. i 


JUDGMENT.—This is an appeal from 


èn order made by the Senior Subordinate 


r 
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mise had been settled, there was some hitch 
-and the negotiations. fell through, It 
becomes necessary, therefore, for me to give 
my own decision in the case, The matter, - 
has caused’ me considerable anxiety, a8 
whatever decision I may give is bound to 
cause painto the party against whom the 
decision will be. 
quite clear that if the girl has . to leave the 
present custody and to go to live with her 
father erpecially with a step-mother, it 
will cause her great pain at any rate at 
the commencement. Similarly, it will bea , 
great disappointment to the appellants 
whe have for eight years brought her up as 
their own daughter and have relied upon 
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= Judge of Sialkot unders. 25 ofthe Guard- 

“ Gana and Wards Act, directing that Musam- 

` imat Akhtar Begam, a minor girl, found by 

‘shim to be-.12 years of age should return to 
*-her father Abdul Hamid Khan. 

‘+ The facts found are that the girl is residing 

“with Wazir Khan and his wife Musammat 

“Hussain. She hasbeen brought up by them 

“ since she was about four or five years of 

ae ake, . It appears that Wazir Khan and 

` “Abdul Hamid Khan were neighbours in 

Sialkot and an affection sprang up between 

: Wazir Khan and Musammat Hussain and 

: the girl Akhtar Begam. The result was 

““ that she began to live with these two per- 

: sons in consequence of which her parents 


On the one hand, itis . ` 


‘expressly agreed that she should reside 
| with, and be brought up by the appellants. 
“ The-motherof the girl subsequently died 
and her father has married another wife. 
They had then to leave Sialkot owing to the 
‘ exigenciés of service and the girl was left 
“with Wazir Khan and his wife at Sialkot. It 
thus appears that for at least sevenor eight 
‘years the girl has remained with the appel- 
lants and the father has taken practically 
no interest in her. welfare. 
It- has been found that during. this time 
the father visited his daughter only three 
. times and didnot contribute asingle pie 
towards her maintenance. It also appears 
that the appéllants looked upon the girlas 
their own daughterand have brought her 
up ina manner which perhaps the father 
would nothave been ableto do. Both the 
parties are Pathans and follow the same 
: faith. The application ‘under s. 25 was 
“madeon the ground that the father appre- 
` hended that the appallants were likely -to 


marry her against his wishes. This has - 


-beon found by .the learned Judge to- be 
~wrong. At thesametime, itis. fact that 
_thequestion of the girl's marriage is likely 
“to arise very soon, as she is nearing the 
-age of puberty under her personal law. 
`The learned Senior Subordinate Judge 
„considers that itis not desirable that she 
“ghould reside with the appellants who 
admittedly are namahrams,thatis to say, 


they are cutside the degree of relationship. 
“within which marriages between Muham- 


‘madans are prohibited. It is on this 


| . ground alone that the learned Judge below 


has passed the order appealed against. 

-~ An attempt was made to settle the matter 
‘amicably, asit waseminently.a matter for 
settlement between the parties. But un- 
fortunately after 


ne 


. him by law and to transfer it to 


the terms of the compre-- 


the expectations created by the respondent 
in their minds that their custody of the 
girl will never be interfered with. On the 
other hand, the father is the natural and 
the legal guardian of his daughter and very 
strong reasons must be found to deprive 
him of his undoubted right.. i 

I do not propose to discuss the various 
cases that were cited atthe Bar. It appears 
that where the father owing toa change of 
religion has allowed the children to remain 
with persons who : profess a different 
religion and has allowed the children to 
be brought upin the faith of such persons, 
then the Courts have declined their custody 
tothe father. These considerations do not 
apply in this case. It is probable that the 
girl will not receivethe same care with the 
father as she has done while living | with 
the appellants, who were In a position to 
devote undivided attention to her comfort 
and welfare, while the father and the step- 
motherof the girl have other children to 
look after. But then it cannot be held that 
the father will not look after the interests 
of the girl or thathe has any other motive 
underlying the application for her custody, 
except the welfare of the daughter accord- 
ing to hisown judgment. ` The: girl isnot 
likely to be worse offthan she would have 
been ifshe had originally remained with 
her father. E : 

It has been held that a naturaland legal. `- 
guardian is notordinarily entitled to divest 
himself of the responsibility imposed upon 
another 
that if he has trans-. 


person and 


.ferred such liability to another person, 


there is nothing to debar him to revoke 
such transfer unless the Court is satisfied 
that by his conduct he has debarred him- 
self from revoking such authority and 
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the welfare of the minor: -see as to this 
Nazir Khan v. Ganesh (1) a case which fully 
applies to the facts of the present case. 
After a careful consideration of. this case, 
I have arrived at the conclusion that no 
good reasons are shown to enable me to set 
aside the well-considered judgment of the 
_learned Senior Subordinate Judge. -I am 
constrained under the circumstances to 
dismiss this appeal, but leave the parties 
to bear their own costs. , ; 
The minor will return to her father, the 
respondent, forthwith. 


R. L. Appeal dismissed. 
(1) 96 Ind. Oas. 671; A. I. R. 1926 All, 687. 
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LAHORE HIGH COURT. 
MISOBLLANEOUS First Apenau No, 1943 
oF 1927, 
_ January 31, 1928. 
Present :—Mr. Justice Addison. 
SHIB RAM and anotase—DEFENDANTS— 


APPELLANTS 3 fz 


2 versus 

ABDUL GHANI AND ANOTHER— ~- 
PLAINTIFFS, AND Musammat AZIM BIBI 
AND ANOTHER—DEFENDANTS— RESPONDENTS. 


- Stamp Act (IT of 1899), s. 86-—Document insuficient- ` 


ly ` stamped—Objection in appeal for first time— 
Registration Act (XVI of 1908;, s. 1?—Agreement to 
_ withdraw suit challenging mortgage—Compulsory 
registration—Civil Procedure Code (Act V of 1908), 
0, XXXII, r.?—Compromise by major plaintiff on 
his behalf and on behalf of minor plaintiffs—Effect 
on minors—E ect on major plaintiff. 
' Objection as to the inadmissibility of a document 
. for want of proper stamp cannot be raised for the 
first time in appeal.’ [p. 695, col. 2.] i 
An agreement to withdraw a suit for a declaration 
, that a mortgage entered into on, behalf of the plaint- 
iff during his minority by his mother is not binding 


on the plaintiff is not a document which requires com- ` 


pulsory registration. [p. 696, col. 1] - 

, Bhana v. Guman Singh (1) and Gulab v. Mehndi (2), 
referred to. . 

p2An agreement to withdraw a suit entered into by 
a major plaintiff on behalf of himself and the 
| minor plaintiffs though not binding on the minors 
ad be binding on the major plaintiff. [p. 696, col. 


. Jamna Bai v. Vasanta Rao (3), ' Sain Das v. Ram 
-Chand (4) and Gulab Dei v.: Vaish Motor Co. . (5), 
referred to. . -o a 


Miscellaneous first appeal from. an order -- 


‘of the Senior Subordinate Judge, Kangra at 
` Dharamsala, dated the-23rd May, 1927. . 
P ; Mr, Jagan Nath Aggarwal, for the Appel- 
` lants. > -> aA 


Mr, Arjan Das, for the Respondents. 
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Buch conduct must havea diract effect on 


‘plaintiff No. lis a major. 
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_-JUDGMENT,—Plaintifi No. 1 is the 
half-brother of plaintiffs Nos. 2 and 3, 
Plaintiffs Nos. 2 and 3 are minors while 
On the 30th of 
September, 1924, the two mothers of the 
plain‘iffs executed a mortgage of the plaint- 
iffs’ land in favour of defendants Nos.3 and 
4. The amount was Rs. 6,250. The plaint- 
iffs brought the present suit against 
their mothers andthe mortgagees for a 
declaration that the mortgagein question, 
whieh was entered into during their minor- 
ity on their behalf, was ineffectual and void 
as their mothers were not their legal guard- 
jans end the mortgage was not effected for 
their benefit. Issues were framed and the 
suit was adjourned for evidence. In 
the meantime, on the January, 1927, a 


. compromise was written in the village 


by which plaintiff No.1 for himself and on 
behalfof his two  half-brothers withdrew 
from the suit on the condition that parties 
should bear their own costs. On the next 
date of hearing, namely, the 22nd of Feb- 
ruary, 1927, the defenants put this compro- 
mise into Court. Plaintiff No. 1, however, 
pleaded that he had signed a blank sheet 
of paper at the instance of one Kala Khan 


' who said ‘that a deed of lease was going to 


be executed. The trial Court framed two 
issues on this question : : 
(1) Whether’ Abdul Ghani agreed to 
withdraw the suit of his own free will. . 
(2) Whether the withdrawal is binding 
upon him and his minor brothers. : 


It held that the compromise was entered 
into by plaintiff No. 1 of his own accord and 
that there was no coercion, undue influence 
or fraud. It was conceded before the trial 
Court that the two minor plaintiffs were not 
bound bythe compromise. The trial Court 
refused to record the compromise even as 
against plaintiff No. 1 on the ground that 
the contract of mortgage was indivisible 
and that a mortgage could not be set aside 
as against two persons when it remained 
valid as against one. Against this decision 
the mortgagees have appealed. 


Two points were raised before me by 
Counsel for the respondents, which were not 
taken inthe Oourt below. The: first was 
that the compromise was an agreement re- 
quiring a stemp of Re. 1. No objection 
having been taken on this ground in the 
trial Court it cannot now be raised before 
me under s. 36 of the Stamp Act. The 


__ second was that the compromise was g docy- 
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ment requiring ‘registration under s. 17 of 
the Registration Act, as it declared a right 
jn immoveable property of a value of more 
than Rs, 100 in favour of the mortgagees, 
and that as the document was not registered 
it could not be proved under s. 49 of the 
Registration Act. There is no authority 
directly in point. It was held in Bhana v. 
‘Guman Singh (1) that an agreement by 
whichreversioners agreed not to enforce 
their rights to sue for a declaration that a 
gift of property in the possession ofa Hindu 
widow made by the widow was not binding 
upon them was not a document which was 
compulsorily registrable under s, 17 of the 
Indian Registration Act. In Gulab v. 
Mehndi (2) it washeld that an agreement 
given by the brother of an alienor not to 
contest any alienation which his brother 
might make in future as te one-half of his 
Jand did not require registration. These 
cases do not cover- the present one, but it 
seems to me thatall that plaintiff No, 1 agreed 
“to in this document was not to sue fora 
declaration that the mortgage entered into 
onhis behalf by his mother was not binding 
upon him. That seems to me not to hea docu- 
ment requiring registration under s.17 of 
the Registration Act. The mortgage was 
already in existence and the agreement was 
“simply one to:withdraw from the suit to 
have it-setaside. I, therefore, overrule this 
` objection of the respondents. 


_ On the merits it is quite clear that Abdul 
Ghanientered into the compromise of his 
own free will. Kale Khan, the writer of the 
document, and Thakar Singh, one of the 
witnesses, have given evidence that he 
understood what he was doing and that he 


signed it after it had been written. Kale. 


Khan further stated that the intention was 
that plaintiff No. 1 should not appear on the 
date fixed for hearing and thus allow the 
suit to be dismissed in default. The story 
of plaintiff No. 1 that he signed a blank 
paper on which a lease was going to be writ- 
ten is most improbable, Plaintiff No.1 isa 
lambardar and the decument was written in 
his own village. Plaintiff No. 1 first stated 
that he could not read and could only sign 
his name but he had to admit -that 
he could read and write to some 
extent. There is no evidence in_ hig 
favour except his own statement and the 


(Ql) 44.Ind. Cas. 629; 40 A. 34; 16 A. I, J. 191.. 
(2)«67 Ind. Oas. 417; 3 Lah. 112; 4 Lah. Li Js5%; A, 
Į R. 1922 Lah. Do. 
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decision of the trial Court that he entered 
into the agreement willingly is correct. 
There remains the question whether the 
compromisecan be enforced against plaint- 
iff No.1 thoughit is invalid as against his 
two minor brothers. Here also there is no 
direct authority but some of the cases come 
very near to the present one, In Jamna -Bai 
y, Vasanta Rao (8) a compromise had been 
made on behali of a minor without compli- 
ance with the requirements of s. 462 of the 
Code of Oivil Procedure, 1882, as to obtain- 
ing leave of the Court. In accordance with 
this compromise a joint bond was executed 
on behalf of the minor and another person. 
Tt was held that it could be executed against 
the other obliges though it was not enforce-. 
able against the minor. as the compromise 
“under which it was entered inte was not en- 
foreeable against him. The plea advanced 
in that case amounted to this that one of 
two promisors could plead the minority and 
consequent immunity of the other as a bar 
to the promisee'sclaim against him. This 
was held to be a plea which had to be re- 
jected.. This ruling was followed in 
Sain Das v. Ram Chand (4). The case 
most similar to the -present is Gulab Dei 
v. Vaish Motor Co. (5). In that case the 
plaintifis were a lady suing for herself 
„and as guardian of her minor son. The 
lady's father was acting as agent for both 
-the plaintiffs. He entered into a com- 
promise on their behalf and a decree 
was passed in terms of it. The sanction 
of the Court tothe compromise on behalf 
of the minor had not been previously ob- 
tained and it was: not proved that the 
compromise was -for the benefit of the 
minor.. It was, therefore, held that. as 
regards the minor plaintiff the compro- 
mise was totally ineffective. It was fur- 
“ ther held that as regards the adult- plaint- 
iff it still. remained to be decided whe- 
ther her father or the Vakil engaged in 
-the case had any authority to enter into 
.a compromise on her behalf. ~The case 
was remanded for this purpose. This 
meant that apartial compromise involving 
one out of two plaintifs was held to be 


Ind. Cas.-213; 39M. 409; 14 A. L., J. 534; 18 
L. R. 432; 31 M. L. J. 18; 3 L. W. 540; 240, 
J. T4: 20 M. L. T. 31; (1916) 1M. W. N. 452; 43 L 
JO). : 
i a Cas. 701; 4 Lah. 334; 5 Lah, L. J? 469; 
(5) 88 Ind. Cas. 429; 47 A. 782; 23 A. L. J. 523; L. R, 
6 A. 390 Civ; A. IR. 1925 All, 579, - 
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possible, and in the present case I hold 
that a partial compromise is not illegal. 
The’ proposition that a mortgage. is 
indivisible is one enuring for the benefit 
of the mortgagee and it may be waived 
by him, Ths mortgagor cannot take ad- 
vantage ‘of this principle. No difficulty 
will arise. if it is held that the mortgage 
is effective as against the interests of 
plaintiff No.1-in the land though it may 
later be held not to affect the interests of 
plaintiffs Nos. 2 and 3 and their share of 
the land. Further, O, XXIII, r.°3 of the 
Code of Civil Procedure allows for the 
recording of a compromise adjusting a 
guit in part bya lawful compromise. : 


I, therefore, aceept this appeal and order ` 


the compromise to be recorded so far as 
the interests of plaintiff No. 1 are con- 
cerned and a decree to be passed in ac- 
cordance therewith. This means that the 
suit is dismissed so far as plaintiff No. 
l and his share of: the land are concern- 
ed, The suit, so faras plaintiffs Nos. 2 
and 3 are concerned will, however, proceed. 
The appellants will get their costs in 
this Court from plaintiff No. 1. 
R, Le Appeal accepted. 


ee eee 


MADRAS HIGH COURT. 
i FULL BENCH. 

RersrrRED Oasu No. 19 or 1927. 
- April. 19, 1928. 
Present: —Justice Sir Murray Coutts Trotter, 

Kr., Ohief Justice, Mr. Justice Beasley and 

: Mr. Justice: Madhavan Nair. 
Tan COMMISSIONER or INCOME 
TAX, MADRAS— REFERRING- OFFIOER 


$ Versus 
. À. L. A. R. BROS., DEVAKOTTA— 
ASSESSEES. j 

Income Tax Act (XI of 1922), 8. 10, 2 (iti)—Capital 
borrowed for branch business—Failure of business 
—Interest paid subsequently on borrowed capital, 
whether can be deducted, ; 

Where a firm carrying on a banking and money- 
lending business started a piece-goods branch busi- 
ness on borrowed eapital which proved unsuccessful 
and was closed, and in ascertaining the . assessable 
ineome of the firm for a subsequent year, the assessees 
claimed that the interest paid on the borrowed 
capital for the piece-goods business should be 
deducted out of the income of the firm: 

Held, that interest was liable to be deducted as 
claimed by the assessees. 

The test in such a case is not’ whether the borrowed 
capital continued to be‘ available for the purposes 
~of the business during the year of assessment but 
whether it was in its origin money borrowed as 
“capital for the assessees’ business and whether in- 
terest was in fact paid on that borrowed capital 
(existing or lost) during the yearj of assessment, 


Case stated under s. 66 (3) of Act XI of 
1929 by the Commissioner of Income Taz, 
Madras. < 

Mr M. Patanjali Sastri, for the Commis- 
sioner of Income Tax. 

Messrs. K. V. Krishnaswami Aiyar and 
V. Rajagopala Aiyar, for the Assessees, ` 


OPINION.— The assessees here are a 
Nattukottai Chetti firm who trade under 
the vilasam of A.L. A R. and their. pri- 
mary business is theusual Nattukottai Ohetti 
business of banking and money-lending. 
They also: trade in other ways and under 
the style of Ramaswami & Oo, did a 
considerable piece-goods business in Madras 
which was opened in 1910. A.L.A.R, 
traded almost entirely on borrowed ca- 
pital. The question is whether they are 


‘entitled to deduct from their income-tax 


assessment interest paid on that part of 
the borrowed capital which they had put 
into Ramaswami& Co. That branch 
of their business was unsuccessful. It 
had to- be closed in 1924 and it was 
found to have sustained a loss of Re, 11,00,000 
odd. Substantially two points were put 
forward against the claim of the assessees 
to make the present deduction. It was 
said first that the business of Ramaswami 
& Oo., was quite separate and distinct 
from that of A. L. A. R. and that interest 
paid on money devoted to the purpose of 
providing trading capital for Ramaswami 
& Oo. was not a deduction that could 
be allowed in the assessmentof A.L, A. R. 
Wor this, on the findings, we can see no 
warrant. There is nothing in the name; 
Ramaswami & Co., in. effect was A. L. 
-A. R. and the case does not seem to us 
to be diferent from that of two depart- 
ments of one big store. Spencer & 
Oo., Ltd. to take a familiar in- 
stance, carry on the business of chemists 
and druggists at one end of their build- 
ings andthat of haberdashers at the other 
end, aud for all I know they may for 
their own purpose keep the accounts of - 
these two branches of their activities sepa- 
rate. It is obviously important for a 
modern multiple store like Whiteleys or 
Herrods or Spencers here to know how 
each branch of their business is doing, 
whether it. is making a profit or a loss, 
go that,if one particular activity is shown 
to be carried on at a loss, if would be 


‘open to them to close down that branch 


of their general business. Nor does it 


t 


ig 
Beem to matter that the piece-goods busi- 
ness conducted under the name of Rama- 
swami & Co., was carried-on in aseparate 
building in another part of Madras. In our 
opinion the findings preclude any in- 
ference that these were two separate ard 
distinet businesses. B c 

The second point taken was that, as the 
-piece-goods business had been shut down 
in the year 1924, and did not. function in 
‘the year of assessment, 1924-25, it cannot 
be said thatthe capital which had been 


borrowed was employed in the business _ 


“during the year of assessment. The money 
was borrowed for the purposes of the 
business and was employed in the busi- 
ness for its purposes until 
Nevertheless interest had to be paid on 
it and the test seems. to us to be not 
whether it continued to be available for the 
purposes of the business during the year 
of assessment but whether it was in its 
origin money borrowed as capital for the 
assessees’ business and whether interest 
was in fact paid on that borrowed capital 
(existing or lost) during the year of assess- 
ment. We, therefore, answer the question 
propounded in the affirmative, safeguard- 
-ing ourselves by saying that the word 
‘separate’ in the question framed is per- 
haps an unfortunate ambiguity and on 
the facts of this case means no more than 
that the business was carried on by A. L., 
A. R in separate departments of which the 
unfortunate piece-goods department con- 
ducted under the style of Ramaswami & 
. Oo., was one. Oosts fixed at Rs. 250 
will be paid to the assessees by the Com- 
„missioner of Income Tar, < 
MEN. V Reference answered 


it was lost. 


QASIM ALI V, HANS RAJ, 


- 


inthe afirmatire, | 


. LAHORE HIGH COURT. 
O:vin Revision Petition No. 6:or 1928. 
June 22, 1928. ; 


112 1. Q. 1928 


sion disposes of the appeal by saying that theitrial Court 
has discussed the matter fully and that the appeal is, 
therefore, dismissed is not one which fulfils the. 
requirements of lawand is liable to be set aside in 


revision, - . 
Petition for revision ofa decree of the 
Senior Subordinate Judge. Ambala, dated 
the 29th October, 1927, affirming that, of 
the Additional Subordinate Judge, Fourth 
Gas, Ambala, dated the 25th April, 
1927. ay : 
Mr. Ghulam Mohy-ud-Din, for the Peti- 
tioner. | : 
Mr. Basant 
ents. - - ‘ f E 
JUDGMENT.—Hans Raj and other 
proprietors in village Belwali in the 
Naraingarh Tahsilof the Ambala District 
sued Kasim for Rs. 20 on the ground that 
he had cut down two trees of that value 
which he, as non-proprietor of the village, 
was not entitled to do. The defence set up 
by Kasim was that he was a proprietor as 
well as occupancy tenant in the village and 
as such entitled to cut all trees of 
spontaneous growth on the common land of 
the village. He also alleged that the 
particular tree that he had cut down had 
been growing in hisown bara. The trial 
Court ultimately found that Kasim was a 
malik qabza and an occupancy tenant in 
the village, and that he had cut down only 
one tree which had been growing in his own 
bara. He gave the plaintiffsa decree for 
Rs. 6 as value of the tree in question on 
the ground that the entries in the Wajib-ul- 
arz of 1917-18 did not give Kasim a right - 
to cut trees from the bara. On appeal the 
learned Senior Subordinate Judge, Mr. 
Wadhwa, proceeded to set out the facts 
of the case and then disposed of the appeal 
as follows :—. 
“ “The lower Oourt hasdiscussed this 


Krishna, for the Respond- 


point at length and I agree with its finding 
and dismiss the appeal hereby .” 


Against this appellate decree Kasim has 


. come to this Court in revision through Mr, 


Present:—Justice Sir Alan. Broadway; Kr, ` 


QASIM ALI—Dziranpant—Patirionne 
Versus 4 
HANS RAJ AND OTAHHS— PLAINTIFFS— 
RESPONDENTS. : ! 
Civil Procedure Code (Act V of 1908), O. XLI, r. 81 
—Punjab Courts Act(VI of 1918), s. 44—Judgment of 
Appellate Court, contents of-—Revision. 


A judgment of.a Court of Appeal which simply sets’. - 


oud the facts of the case and then withoutany discus- 


? | 


r 


Ghulam Mohy-ud-Din while the plaintiffs- 
respondents have been represented by Mr. 
Basant Krishna. A oe i 

Mr. Krishna has cited Sant Singh 
v. Mubarak Singh (1) an authority for the 


_.proposition that even assuming that the 


decision by the Courts below is wrong it 
was within their jurisdiction -to decide 
it wrongly, and'that this Court has no real’ 
right to interfere with the findings as a 


(1) 106 Ind.'Oas 901; 9 Lah. 208;29-P L.. R. 42; 10. 
Lah. L.J. 51; A. I. R. 1928 Lah, 140, i 
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Court of Revisiòn. 
have no quarrel at all. 


With this decision I 
It proceeds in the 


“main on Amir Hassan Khan v. Sheo Baksh : 
- Singh (2) an authority that I have followed . 


no more than one occasion. 
Mr. Ghulam Mohy-ud-Din, however, points 


out'that he is not ~asking me to set aside’ 
the decree that has been passed, but that _ 
his complaint is against the judgment of 


the learned Senior Subordinate Judge. In 
: my opinion his contention is correct’ and 
Mr. Wadhwa has not carried out. the 
provisions, of the Civil Procedure Code 
which required him to record a proper 
judgment. To set out the facts of a case 


and then without any discussion, merely. 


to dispose of the appeal by saying that 
. the trial Court has discussed the matter 
fully and that, therefore, the appeal 
‘fs dismissed is not, in my judgment, 
a- proper method of dealing with an 
appeal. I, therefore; accept this petition 
and setting aside the appellate decree of 
the Senior Subordinate Judge, direct. that 
the appeal from the decree of the trial Court 
be re-heard and a proper judgment record- 
ed. Costs will follow the event. . 
RL. _ Petition accepted. 
(2) 11 0.6; 11. I. A. 237; 4 Sar. P O. J. 559; Rafique 
& Jackson's P. O. No. 88; 5 Ind, Dec, (N. s.) 760 


ALLAHABAD HIGH COURT. 
-Exzoutton Szconp OiviL APPrAL No, 2269 oF 
: 1927. f 
... ` August 8, 1928. - | 
; Present:—Mr. Justice Dalal. 
~ RANDHIR NARAIN AND ANOTHER— 


DEOREE-HOLDERS—ÅPPELLANTS 
versus 


P. JAGANNATH—JunGMENT-DEBTOR— | 


: RESPONDENT. 
Hindu Law—Widow—Decree against widow for 
profits collected as lambardar—Death of widow— 
. Liability of estate in reversioners’ hands. ` 
A decree obtained against a Hindu widow for profits 


which she had eollected as a lambarder and had not ` 
“executed after her - 
erin the hands‘of, the : 


paid tol thée-co-sharers, cannot 
death against her husband’s esta 
reversioners;. - 

"Risal Singh v. Balwant Singh (1), distinguished. 
:, Execution second appeal 
of the District Judge. Bareilly, 

© 15th -of September, 1997... - 

. Mr.. Hazari Lal Kapoor, for the Appel- 
Janta. 


Meesra, S. B. Johariand Ra gho Ram Vermo, 


for the Respondent, . - 


< RAMJI DAS 9, WABJAS, 


from a decree | 
dated the 


Ss, 898 

|. SUDGMENT.—Lam afraid that a view 
in conflict with that of the District Judge 
‘is not possible; The District Judge him- 
self admitted that the case was a hard 
one. A Hindu widowin the capacity of 
.lambardar recovered certain profits which 
she ought: to have paid to the applicant, 
She did not. do so and was, therefore, sued. 
In that suit a decree was passed against 
her. She died during the execution pro- 
ceedings and the reversioner who was made 
a party objected that he was not liable 
under the decree as he was not successor- 
in-interest of the lady. The argument is 
quite sound. It is true that in the case: 
of Risal Singh v. Balwant Singh (1) their 
Lordships held that a reversioner would 
be bound by a decree passed: against a 
widow, as representing the estate, where 
the widow had an opportunity of defence 
and the decree was honest and properly 
passed. In the present case, however, the 
decree was passed against the Hindu widow 
for a personal act of not giving profits 
to co-sharers whose profits she had col- 
lected aslambardar. She was not represent- 


_ing the estate when she was sued but 


was representing herself. In her capacity 
of an office bearer she did not act faith- 
fully and so she was sued. Her liabilities, 
therefore, cannot be passed on to the re- 
versioner under the principles enunciat- 
ed by their Lordships in the ruling quoted 
above. I dismiss this appeal with costs. 


A. Appeal dismissed. 
(1) 40 Ind. Oas. 553; 40 A. 593; 28 O, L.J. 519; 


24 M. L. T. 361; 9 L. W.52; 23 O. W. N. 326; (1919 
' M. W. N. 155; 36 M. L. J. 597; 21 Bom. L. R.511; 45 
T, A. 168 (P. O.). : 


LAHORE HIGH COURT. 
; Szoonyn Ovit APPEaL No. 1484 or 1997, 
December 22,1927. ` 
Present:—Mr, Justice Tek Chand. 
. RAMJI DAS AND OTHERS— Daranpants 
APPELLANTS 
- versus 
HARJAS AND OTHERS— PLAINTIFFS— 
RESPONDENTS. . 
Mortgage—Successive mortgages—Suit on second 
mortgage without impleading prior mortgagee—Suit 
by prior: mortgagee impleading second mortgagee— Sale 
under second mortgage pending first mortgagee’s suit 
—Subsequent sale in first mortgagee’s suit—Rights of 
purchasers. n E 
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If a second mortgagee sues first without making 
the first mortgagee a party,the first mortgagee can, 
while the first suit is pending, sue for sale making the 
second mortgagee and the mortgagor a party in which 
case there can be no sale in the first suit, and if there 
has been a sale pending the first mortgagee's suit, the 
purchaser will be affected by lis pendens. If the pro- 
perty issubsequently sold under the decree in the 
first mortgagee's suit the purchaser therein will ac- 
quire atitle to the properties in preference to the 
purchaser under the second mortgagee's suit. [p. 702, 


col. 1. 
Radha Kishun v. Khurshed Hossein (4) and Chinnu 


Pillai v. Venkatasamy Chettiar (5), followed, 
Nanack Chand v. Teluckdye Koer (1), Dirgopal Lal 
v. Bolakee (2) and Akatti Moidin Kutty v. Chirayil 
Ambu (8) distinguished. 
` Second appeal from a decree of the District 
Judge, Sargodha, dated the 7th March, 
1927, 
Mr. Jiwan Lal Kapur, for the Appel- 
lants. . 
Mr. Ram Chand Manchanda, for the Re- 


spondents. 


JUDGMENT. —The facts of the litiga- 
tion which has given rise to this second 
appeal, are somewhat complicated and 
must be set out in some detail. One 
Harsu Ram was the owner of two shops 
which may be described as A and B. On 
9th December, 1911, he executed an un- 
registered deed of mortgage for Rs, 99 in 
respect of shop A in favour of Harjas 
Ram and Surta Ram. The mortgage was 
without possession and was to carry in- 
terest and compound interest at Re, 1 per 
cent. per mensem. On 5th July, 1912, 
. Harsu Ram, mortgagor, executed: a regis- 
tered deed of mortgage in favour of one 
Tara Ohand in respect of the shop A and 
one-half of the shop B. This mortgage was 
also without possession and was to carry 


interest at Re. 0-11-6 per cent. per 
mensem, A 
On 6th July, 1918, Tara Chand, the 


mortgagee under the second mortgage, 
dated 5th July, 1912, instituted a suit 
against Harsu Ram, mortgagor for recov- 
ery of Rs. 92680, the amount due to him 
on foot of the mortgage. In this suit he 
did notimplead Harjas Ram and Surta 
Ram, the mortgagees under the first deed. 
Oa 27th November, 1919, a preliminary 
decree was passed: in favour of, Tara 
Ohand for Rs. 695 payable in two months 
and it was ordered that on failure of the 
mortgagor to pay the aforesaid sum with- 
-in the specified period. both. the mortgaged 
properties A and one-half of B should be 
sold. Nothing having been paid Tara 
Ohand, mortgagee decree-holder, applied 
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for the: final decree being passed in his 
favour and this was done on 14th July, 
1921. Asalready pointed out Harjas Ram 
and Surta Ram, the mortgagees under the 
unregistered deed of 9th December, 1911, 
were not parties to these proceedings, 

A few months later but before Tara 
Chand, decree-holder, had taken any steps 
to bring these properties to sale Harjas 
Ram and Surta Ram, the mortgagees under 
the first deed of mortgage, dated 9th 
December, 1911, instituted a suit against 
Harsu Ram, mortgagor, for .recovery of 
Rs. 320 due to them on foot of the aforesaid 
mortgage. To this suit Tara Ohand, the 
puisne mortgagee, was madea party. He, 
however, did not file any written state- 
ment. A preliminary decree in favour of 
Harjas Ram and Surta Ram was passed 
on 23rd May, 1922. Nothing having been 
paid within the prescribed period. proceed- 
ings were taken by Harjas Ram. and 
Surta Ram to have this decree made final 
and Tara Chand was made a party to these 
proceedings also. This time he appeared 
and filed an: application on 26th March, 
1923, urging that the unregistered mort- 
gage deed set up. by Harjas Ram and Surta 
Ram was ‘fictitious and. .was not binding 
on him. He’ didnot, however, pursue this 
application, and on 7th April, 1923, a final 
decree was passed in favour of Harjas 
Ram and Surta Ram for recovery of Rs. 320 
plus costs. recoverable by sale of shop A. 
In the meantime Tara Chand who had, as 
already stated, obtained a final decree in 
his favour on 14th July, 1921, for sale of 
properties A and . one-half of B, took out 
proceedings to sell these properties. The 
sale was accordingly. held on 21st April, 
1923, when beth properties A “and one-half 
of B were purchased by Ramji Das and 
Wishan Das. This sale was confirmed on 
28th April, 1924, and the purchasers, hav- 
ing obtained. a sale certificate on 8th May, 
1y24, were put in possession of both the 
shops. oo - i 

-Harjas Ram and” Surta Ram who had 


_obtained a final. decree for sale of proper- 


ty Aon 7th April, 1923, started proceed- 
ings ‘to sell its This sale was held on 12th 
December, 1924, and fhe property. A was 


‘sold to` Harjas Ram and Surta Ram, the 


decree holders, themselves. Thè sale was 


‘confirmed on 16th January, 1425; and a 


gale-certifcate granted on 23rd January, 
1925. Thereupon the purchasers . Harjas 
Ram and Surta Ram tried to obtain pose 
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session of this shop A, but they were 
resisted by Ramji Das and Wishar Das, 
purchasers under the sale of 28th April, 
1924, who, as stated above, had already 
obtained possession. On 7th May, 1926, 
the plaintiffs Harjas Ram and Surta Ram 
accordingly instituted the suit out of 
which this second appeal has arisen, claim- 
ing possession of shop A. Their suit was 
decreed by the Sub-Judge who held that in 
thia dispute between the rival auction- 
purchasers the Court.hasto be guided by 
priority in the dates of the mortgages to 
enforce which the auction-sales were res- 
pectively held. The defendants appealed 
to tha District Judge who affirmed the 
decree in favour of the plaintiffs in so 
far as it granted them possession of the 
shop, but added a rider that the plaintiffs 
shall retain possession not as owners but 
only as prior mortgagees and that the de- 
fendants shall be entitled to redeem the 
shop from them if so advised, 

: The defendants Ramji Dasand Wishan 
Das have preferred a second appeal to this 
Court and pray for dismissal of the 
plaintiffs’ suit in its entirety. Their Counsel, 
Mr. J. L. Kapur, urges thatthe determin- 
ing factor in selling the relative rights 
of purchasers at separate auction-sales 
held in execution of decrees obtained on 
different mortgages is not priority in the 
dates of the mortgages but priority in the 
dates of the auction-sales, and as in this 
case the defendants held possession under 
the earlier sale they cannot be ousted by 
the plaintifs who purchased subsequently 
even thoughin execution of a decree based 
on amortgage which was of a prior date, 
‘In support of his contention the learned 
Coungel relies upon two decisions of the 
Oaleutta High Court in Nanack Chand v. 
Teluckdye Koer (1) and Dirgopal Lal v. 
Bolakee (2). Both those rulings are, how- 
ever, “clearly distinguishable from the 
present case as in noneof them had the 
puisne mortgagee been made a party to 
the suit which had been instituted by the 
prior mortgagee to enforce his mortgage. 
In each of these cases, separate suits had 
been instituted by each mortgagee against 
the mortgagor alone to enforce the mort- 
gage in his own favour, the other mort- 
gageo not having been impleaded at all. 
The facts in Akatti Moidin Kutty v. 


(1) 5 Me 265; 5 Ind, Jur. 81; 4 O. L. R. 358; 2 Ind. Dee 


KX. 8.) 779, 
ey O. 289; SInd, Jur. 82; 2 Ind. Deo, (x, 8) 782, 
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Chirayil Ambu (3) were alsosimilar, But 
here we find thatin the suit instituted by 
the prior mortgagees Harjas Ram and 
Surta Ram, the puisne mortgagee Tara 
Ohand was made a party and, therefore, 
he is clearly bound by the result .of ` 
that suit. I am, therefore, of opinion 
that the rule enunciated in these rulings 
is inapplicable to the present case. 

’ Under the explanation to r. 1, O. XXXIV, 
a puisne mortgagee can sue for sale with- 
out making the prior mortgagee a party, 
but it is settled law that a decree so 
obtained by him does not in any way 
affect the rights of the prior mortgagee 
andina sale held in execution of sucha 
decree the property shall be presumed to 
have been sold subject to the rights of the 
prior mortgagee, As pointed out by their 
Lordships of the Privy Council in the well- 
known case of Radha Kishun v. Khurshaid 
Hussain (4) the property in such cases can 
only be sold subject to the rights of the 
prior mortgagee “who had a paramount 
claim outside the controversy of the suit," 
and, thersfore, his rights are in no way 
affected, ` If, therefore, nothing further had 
happened, the equity of redemption in the 
property would, on the sale in execution of 
Tara Ohand’s decree, have vested in the 
purchasers Ramji Das and Wishan Das, 
but they would have been bound to 
redeem the prior mortgage in favour of 
Harjas Ram and Surta Ram, plaintiffs. 

But before the sale in execution of the 
aforesaid decree (obtained by Tara Ohand, 
puisne mortgagee) was held the prior 
mortgagees (plaintiffs) instituted a suit 
to enforces their mortgage impleading Tara 
Chand as a defendant. As already pointed 
out, a final decree in this suit was passed 
before ths sale in execution of Tara Chand’s 
decree could be held and there is the 
additional fact found: by the learned 
District Judge that the defendants (the 
auction- purchasers in Tara Chand's decree) 
bought with full knowledge of the mort- 
gage in favour of the plaintiffs. These 
facts alter the situation materially and 
render the sale in execution of Tara Chand's 
decree ineffectual against the plaintiffs, 
In these circumstances Tara Obhand is 
bound by the sale in execution of the 


(3) 26 M. 486, 

(4) 55 Ind, Oas. 959; 47 0.662; 47 I. A.11;18A. L 
J. 401; (1920) M. W. N. 308; 38 M. L. J, 434; 11 L W 
518; 22 Bom, L,R.557; 28 M. L, T. 425; 25 O, W. Ņ, 
417 (P: 0), f 


= w. 
plaintiff's decree as he was a party to that 


decree, and so are the defendants who stand 
‘ in Tara Ohand’s shoes, The question has 


been considered at length in Chinnu Pillai. 


v. Venkatasamy Chettiar (5) in which the 
rights and liabilities of auction-purchasers 
in execution of decrees obtained on several 
mortgages are examined 


The present case falls within cl. (5) where 
“ib is stated that “if the second mortgagee 
sues first without making the first mort- 
gagee a party, the first mortgagee can, 
. while the first suit is pending, sue for 
sale making the second mortgagee and 
“the mortgagor a party in which case there 
-can be no sale in the first suit and if there 
had been a sale pending the first mortgagee's 
suit, the purchaser will be affected by lis 
pendens. He can redeem the first mort- 


“ gagee in which case there will be no sale. 


in the first mortgagee’s sùit or if there is 
a sale, can claim the balance of the sale 


` proceeds after payment tothe first mort- , 
gagee, as both the second mortgagee and. 


the mortgagor must be presumed: to have 
_ obtained the value of their interests in 
the property out of the sale-proceeds in 


‘the first sale. ` In this case, the purchaser - 


under. the second sale gets the property 
- and is entitled to possession against the 
first purchaser.” i 
. The question is also elaborately discussed 
in a recent judgment of the Allahabad 
High Oourt.inLachmi Narain Das v. Hridey 
Narain (6) though the facts in that case 
were somewhat different. I must, therefore, 
hold that the sale in favour of the plaintiffs- 
respondents, though ofa subsequent date, 
‘has, inthe peculiar circumstances of this 
case, priority over the sale in favour of the 
defendants-appellants, and the correct legal 
-position is thatthe title in the shop in 


question has passed to the plaintiffs. As,. 


however, no appeal or cross-objections have 
been preferred by the plaintiffs-respond- 
ents, Harjas Ram and Burta Ram, for 
deleting the rider added by the learned 
District Judge, I cannot grant them this 
relief, 
plaintiffs-respondents must, therefore, stand 
in the terms in which it was passed. 
Accordingly I dismiss the appeal, but 


(5)34 Ind. Cas, 807; 40 M. 17; 30 M. L, J. 347 (1916) 1 


M. W, N. 245; 19 M, L, T. 217, 
of” 97 Ind, Oas. 4; A. I. R. 1926 All, 480; 2: A, L, J, 


gêl. 
#Pages of 40 M| Ed] . 
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in detail and |. 
conclusions recorded at pages 9iand 92.*- 


The decree in favour of the. 
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having regard to all the circumstances of 
the case I leave the parties to bear their own 
costs throughout, 
A. ~- + Appeal dismissed, 


“ky 


ALLAHABAD HIGH COURT. 
SHoonn Orvis APPEAL No. 832 oF 1928. 
June 26, 1928. 
. Present:—Mr. Justice Bennet, 
RAM SWARUP AND oTspas—DEFaNDANTS . 
—APPELLANTS $ 
por . versus l 
Hakim BUNYAD ALI—PLAINTIFE . 
AND BHAGWAT PRASAD AND OTHERS—- 
; _ RESPONDENTS.. i 
Mortgage—Prior and puisne mortgages with poss 
session—Puisne mortgagee undertaking to pay prior 
mortgagee—Omission to pay—Payment by mortgagor 
—ZMortgagor’s right to get possession without paying 
puisne mortgagee—U, P. Land Revenue Act (III of 1901), 
ss. 40 (8),44—Order of mutation Court—Jurisdiction 
of Civil Court to set aside such order. 


Revenue Court is entitled to goto the Civil Court to 
establish his rights. [p.}/03, col. 1.] 

A second usufructuary mortgagee who has under.” 
taken to redeema prior usufructuary mortgage, and 


A party aggrieved by an order in mutation of the - 


obtain possession-from+the prior mortgagee but omits 


todo so, isnot entitled toclaim that the mortgagor 
must redeem his mortgage also before the mortgagor 
can get possession, [p. 703, col. 2.] 

‘Second appeal from ‘a. decrees -of- the 
Additional Subordinate Judge, Muzaffar- 
nagar, dated the 6th of February, 1928. _ 

Mr. Gopinath Kunzru, for the Appellants. , 

JUDGMENT.—Thisis a second appeal 
by defendants first party against. a decree 
of the lower Appellate Oourt. 
iff originally sued for possession of the 
property detailed inthe plaint. The first. 


The plaint-° 


ground in second sppeal is that as the ` 


plaintiff sued for possession the’ lower. Ap- 
pellate Oourt wes wrongin holding that. 
the plaintiff wasin possession and in grant- 


ing the plaintiff a decree for declaration - 


only. But as notedin the judgment of the 


Court of first instance an amendment of, 
the plaint was allowed which changed the | 


suit from one for possession into a suit 
for declaration only. The facts of this case 


are as follows:—On the 17th of March, ., 
1866, Musammat Najiban, owner of the’ 
property, made a usufructuary mortgage | 


for Rs. 250 to Gobind Sahai, the predecessor | 
of defendants second party. 


On the 20th of July, 1873, Musammat `, 


Najiban made a second usufructuary mort- 
gago-ol the same property and some otheg 
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property for -Rs. 1,900 tofBul Chand, etc, 
predecessorsof defendants first party. That 


mortgage contained a stipulation that the. 
mortgagees were to pay off the Rs. 250° 
due on the first mortgage and then obtain 


` possession.. Itis admitted that Bul Chand 
etc, did not pay off this Rs. 250. 

In 1916 defendant No. 16, Nasiruddin 
redeemed the first mortgage, deposited 
Rs. 250 in- Court, and obtained pessession. 
In January 1925 the plaintiff (a transferee 
of a share from Musammat Najiban) de- 
. posited his rateable share of Rs. 250 and 


redeemed his share of the first mortgage.. 


Ao application for mutation was made 
and it was ordered that defendants first 
set, the present appellants, should be enter- 
ed as mortgagees in possession. The plaint- 
iff, therefore, sued in the Civil Court, and 
the lower Appellate Court has. granted the 
plaintiff a declaration to the effect that the 
‘plaintiff holds the property in his posses- 
sion asa mortgagor and that the defend- 
ants first set appellants are entered in the 
khewat only in the capacity of mortgagees 
and notin the capacity of mortgagees in 
possession. It was argued by the learned 
Qounsel for the appellants that when the 


Revenue Court had declared that the ap- ` 


pellants were in possession it was not open 
to the Civil Court to reverse this finding. 
No authority was shown for that proposi- 
tion, and on the contrary s. 44 and s. 40 (3), 
Act III of -1901 state that itis open to any 
one to go to the Civil Court who is aggriev- 
ed by an order in mutation of the Revenue 
QOourt. : A 

The second ground of appeal is that the 
Question of possession is resjudicata bet- 


ween the parties by virtue of the decision 


of the Subordinate Judge of Saharanpur 


in “Suit -No..20 of 1875.” Bul Chand, ete., ` 


sued for possession in Suit No. 25 of 1875 
against Musammat Najiban and. that suit 


was dismissed by the Court of first instance 


but decreed in Appeal No. 20 of 1875. The 


lower Appellate Court states that it was. 


admitted that the prior mortgagees Gobind 
Sahai, eic., were entered till 1916. These 
prior mortgagees were not a party to the 
litigation in 1875 and that litigation cannot 
have affected them. At most it appears to 
have been a collusive suit between Musam- 
mat Najiban and the second mortgagees, 
No actual possession was obtained by Bul 
Qhand, etc:, on that decree. I do not cons 
sider, therefore, that the decres can have 


ply. bearing in the. present casa, It is ta 
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“be noted that the matter was not repre- 


sented before either ofthe lower Courts, 
and no issue on res judicata was framed. 


-Presumably the reason was that because 


the first mortgagee was not party to that 
litigation, it could not be considered a 
matter of any weight. ` 
The ground on which the lower Appel- 
late Court has proceeded apparently is that 
because Bul Ohand, etc.,. the subsequent 
mortgagees, did not pay off the prior usufruc- 
tuary mortgage and obtain ‘possession they 
cannot claim that the plaintiff must redeem 
their mortgage before the plaintiff gets 
£ Redemption is a remedy of 
obtaining possession from a mortgagee in 


possession by paying. off the mortgage 


money. Thedefence put : forward in the 
lower Courts by the appellants was that 
the ‘plaintiff could not get possession till 
he redeemed the mortgage of 1873.. There- 
fore,the question centred on who was 
actually in. possession. It is contended 


‘in second appeal that the trial Court was 


wrong in recording oral evidence on a- 
question of actual possession but no reason ' 
is given for this contention. The finding 

of fact that. the plaintiffs are actually 

in possession is a finding which cannot 

be disturbed by this Court in second 

appeal. There was evidence on which the 

lower Appellate Court could base such a 

finding. The appellants neglected to carry 

out part of the contract in their deed of 

mortgage by which they undertook to pay 

off the usufructuary mortgagee in posses- 

sion. Not having done so the appellants 

failed to obtain possession. The legal remedy 

of the appellants, therefore, is not to insist 

on the plaintiff redeeming their mortgage 

before plaintiff can obtain possession. The 

decrée of the lower Appellate Court appears’ 
to be correct. The appeal is dismissed 

summarily, : i 

A. Appeal dismissed, 
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. LAHORE HIGH COURT. 
-  FrgsT Oryin APPEAL No. 807 or 1922, 
` April 30, 1928. 
Present:—8ir Shadi Lal, KT., 
Chief Justice, and Mr. Justice 
: Johnstone. 
- TOTA RAM AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 
KUNDAN AND oTHERs—PLAINTIFFS— 
RESPONDENTS. 


Pre-emption—Vendee joining stranger, effect of— 
Sale-deed specifying shares of different vendees, whe- 
ther one sale—Practice—Decree against dead man, 
legality of—Rectijication of mistake, 

' A vendee by associating with himself a person who 
has no right of pre-emption loses his right to 
resist the claim of a pre-emptor. [p. 704, col. 2.] 

Where asale-deed specifies only thearea sold to 
each of the vendees, but makes no mention of the 
price to be paid by each of them, thereis only one 
indivisible sale. [p. 705, col. 1.] 


A decree passed after the death of a party to the’ 


suit or appealisnot an absolute nullity nor is it 
open to collateral attack. But it is erroneous and 
- liable to be set aside. The mistakecan be rectified 
if the Court sets aside the proceedings taken after the 
death ofthe deceased party and directs that the 
case be re-tried in the presence of his legal represen- 
tative from the stage which it had reached immediate- 
ly upon the death of the deceased, [p. 705, col. 2.] 
First appeal from the decree of the Senior 
Subordinate Judge, Hissar, dated the 4th 


January, 1922. 


Messrs. M. C. Mahajan and J. N. Aggar- 
wal, for the Appellants. 

Lala Moti Sagar, R. B., Messrs. Kishen 
Dayal “and M. L, Puri, for the Respond- 
ents. 


JUDGMENT. 


Shadi Lai, C. J.—On the Ilth June, 
1919, Mrs. Ruby Williams sold 2901 bighas 
and 16 biswas of land, in the village Raman 
ofthe Hissar District, to 96 persons for 
Rs. 26,000, Four suits of pre-emption were 
brought in respect of the sale, three by 
certain proprietors in the village and the 
fourth by occupancy tenants. All these 
suits have been decreed by the trial Judge 
who has directed the property to be divid- 
ed among the three sets of proprietors in 
proportion to the areasowned by themin 
the village. Intheevent of their default, 
the occupancy tenants would be entitled 
to pre-empt the property on payment of the 
price mentioned in the sale-deed. 

The yendees have appealed to this Court, 
gad Mr, Moti Sagar for the respondents 
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raised the preliminary objection that 
Puran, one of the occupancy tenants, in 
whose favour a joint decree for pre-emption 
was granted by the Subordinate Judge, 
died more than a year ago, and that his 
legal representatives have not been 
brought on the record. These facts are 
not contested by Mr. Mehr Chand for the 
appellants, and there can be no doubt that, 
as Puran was one of- the joint decree- 
holdersin the suit brought by the occupancy 
tenants, the appeal has abated in so far as 
it affects the decree passed in the suit 
brought by the occupancy tenants. 

Coming now to the appeal against the 
proprietors, we are asked by the learned 
Counsel for the appellants to hold that the 
sale sought-to be pre-empted, was a divisi- 
ble transaction, and that the document 
embodying the sale should be treated as 
evidencing 96 sales in favour-of 96 vendees. 
The learned Counsel subsequently argues 
that, as some of the vendees were them- 
selves proprietors in the. village, they were 
entitled to defeat the suits for pre-emption 
in so far as the areassold to them, were 
concerned, and that they were notaffected 
by the rule which lays down that a pre- 
emptor by aeseciating with himself a 
stranger in the purchase reduces himself to 
the status of that stranger and loses his 
preferential right to purchase the pro- 
perty. - 

Our attention has been invited to a large 
number of rulings bearing upon the vexed 
question of whether the mere specification 
in the sale-deed of the shares of the vendees 
in the property sold, is sufficient to make 
the transaction a divisible one, or whether 
it is necessary that thereshould be a speci- 
fication of not only the shares to be taken 
by the vendees, butalso of the amounts to 
be respectively paid by them. The Allah- 
abad High Court has taken the view that a 
specification of the share of each vendee in 
the property sold, makes the transaction a 
divisible one, but this rule has not been 
adopted by the Punjab Chief Court. It is, 
however, unnecessary to choose between the 
rival views, because a perusal of the sale- 
deed in the present case shows that there 
is neither a specification of the shares to be 
taken by the vendees in the property nora 
specification of the amounts to be paid by 
them, The deed specifies only the area 
sold to eachof the vendees, but makes no 
mention ofthe price to be paid by him, ' 
There can beno doubt that ell these plots 
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were not of the same quality, and it cannot, 
therefore, be said that the price to be paid 
by each of the vendees was a matter of 
mere calculation’ and must be deamed to 
‘be proportionate tothe area to be taken by 
him, in these circumstances, the. transac- 
tion must be held to be an indivisible one, 
and the proprietors having associated 
‘strangers with them in the purchase cannot 
deféat the rights of the plaintiffs. — g 
= Nordo‘ I think that tho vendees have 
succeeded in establishing their plea of 
waiver, The witnesses produced by them 
seek to prove that, on the 24th May, 1919, 
the property was sold by a private auction, 
and-that all the villagers including the 
plaintiffs were present atthe time of the 
auction, and that some of the plaintiffs 
actually took part in counting the money. 
paid by the vendees to the vendor. The 
evidence relied upon in support of the 
plea of waiver is vague and inconclusive, 
and I do not think that it can be reasonably 
held that the defendants have succeeded 
in proving any. act or-omission on the 
‘part of the plaintiffs such as would amount 
to a complete waiver of theirright of pre- 
‘emption. 

Mr. Mehr Chand, for the appellants, also 
‘contends that Nathu, son of Ram -Dial, one 
of the vendeés, died before the institution 
of the suit, and that his representative was 
never brought onthe record This conten- 
tion proceeds upon a misapprehension of 
facts. A perusal ofthe record shows that 
Nathu died after the institution of the suit 
and that an application to implead his son 
as his legal representative was duly made 
by the plaintifis and granted by the 
Court. 


It appears that another vendee, Chuni 


Lal by name, died on the 8th July, 1921, 
‘during the pendency of the suit in the 
trial Court; and that his legal representa- 
tive wasnot brought on the record. The 
learned Counsel for the appellants urges 
that the failure of the plaintiffs to implead the 
legal representative resulted in the abate- 
“ ment of the suit. 1t is, however, clearthat the 
decree granting pre-emption was made by 
. the trial Judge onthe 4th January, 1922, 
before the expiry of six months (which was 
the period applicable at that time to an 
application to implead the legal representa- 
tive of a deceased defendant), from the 
date of the death of Chuni Lal, and it can- 
not be said that the suit had abated as 
against thé deceased. The decree was, no 
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doubt, passed against the defendants, one 


.of whom had died before the date of the 


decree, and the question -for consideration 
is whether itshould be treated as anullity. 

Ido not think that the decree can be 
treated as a nullity in the sense that it can 
be ignored altogether. As pointed out in 
Goda Coopuramier V. Sundarammal (1) 
a decree passed after the death of a- party 
tothe suit or appeal is not an absolute 
nullity. Such a decree is not void nor is it 
open to collateral attack; but it is erroneous 
and liable to be set aside, 

The mistake can be rectified if the Court 
sats aside the proceedings taken after the 
death of tue deceased party and directs 
thatthe case be re-tried in the presence of his 
legal representative from the stage which 
it had reached immediately before the date 
ofthe death. This procedure placesall the 
parties to the litigation in the same position 
in which they would have been if the legal 
representative had been impleaded at tho 
proper time, 


- In thecase before us we find that, on the 
Qist June, 1921, after the defendants had 
produced the whole of their evidence, 
Ohuni Lal absented himself from the 
Court, with the result that the trial Judge 
paseed an order that ex parte proceedings 
be teken against him. As stated above, he 
died on the 8th July, 1921, but neither the 
Court nor the plaintiffs were aware of his 
death, and the trial proceeded in ignorance 
ofthatfact. Itis, however, admitted that 
the only evidence recorded after the 8th 
July, 1921, was that produced by the plaint- 
iffg on the question of waiver; but neither 
party has placed any reliance upon that 
evidence. Indeed, the evidence adduced by 
both the parties on this question is wholly 
uneatisfactory but the issue must be deter- 
mined against the defendants on the short 
ground that it was their -duty to.establish 
the plea of waiver, and, a8 they have failed 
to discharge the onus, -it is unnecessary to 
refer to the evidence of the witnesses ex- 
amined bythe plaintiffe. It is obvious that the 
failure of the plaintiffs to implead the legal 
representative of the deceased in the trial 
Court has not caused any prejudice to 
hin. . É 

It is to be observed that Ohuni Lal’s 
legal representative has since been brought 
on the record, and he is one of the appellants ` 
before us. In Brij Indar Singh v. Kansht 


` (1) 3 Ind, Cas, 739; 33 M. 167; 6 M, L, T, 271, 
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Ram (2) the representatives of a deceaè- 


s -ed party were impleaded in the Appellate 


Court, but their Lordships of the Privy 


-~ Council held -that “the introduction of a . 


- plaintiff or a defendant for ‘one stage of a 
suit is an introduction for all stagés’. It 
is, therefore, unnecessary .to remand the 
‘ase to the trial Court for impleading the 


legal representative of Obuni Lal who is: 


already on the record, andit would be use- 
less formality to record in his presence the 
evidence of the plaintiffs’: witnesses which 
evidence does not, in any way, affect the 
decision'of the Court on the issue of 
waiver and has not been relied upon by the 
plaintiffs themselves: _ 
` The object of setting aside a judgment 
pronounced against the party who dies 
before the verdict is to give his representa- 
tive an opportunity to resist the claim of. 
the opposite party. In this case, the deceased 
along with the other defendants had already 
produced hisevidence. and it would be an 
act of supererogation toremit the case to 
the trial Court which would only prolong 
litigation but could not affect the decision 
of the case in the slightest degree. 

For the foregoing reasons I dismiss the 
` appeal with costs. 
Johnstone, J.—I concur. 


- RL. Appeal dismissed, 
(2) 42 Ind. Cas. 43; 45 C. 94; 33 M. L. J. 486; 22 M. L. 


> T. 362;6 L.W. 592; 126 P. W.R. 1917;-15 A. L. J. h 
777; 19 Bom. L. R. 866; 3 P. L. W. 313; 26 ©. L. J. 


512; 104 P’ R. 1917; (1917) M. W. N.811:22 0O. W. N. 
169; 127 P. L. R. 1917; 44 I. A. 216 (P, G). 
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CALCUTTA HIGH COURT. 
ÅPPRAL FROM ORIGINAL DROKEE No. 24 
aon OF 1926. ~ 
. December 22, 1927. 
Present:—Mr. Justice B. B. Ghose and 
- Mr. Justice Cammiade. : 
-SWARNA MANJURI DASSI— CLAIMANT 
: —APPELLANT 


1 versus ; l 
SECRETARY or STATE ror INDIA—. 
OPPOSITE PARIY— RESPONDENT, 


"Land Acquisition Act (I of 1894), ss. 18, 23—Proper- 


ty subject to long lease—Mode of valuation—Factors 

to be considered—Assessing market value of land— 
General principles. -' |. 

In calculating the market value of a property which 

is subject to a lease, the rent derived by tho landlord 

‘should be taken into consideration in arriving at the 

` value-of the property, though it is not the only factor 
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to be taken into consideration. Other matters such ag 
whether the lessor was likely to continue to get the 
rent reserved having regard to the circumstances may 
also be considered. [p. 707, col. 2; p. 708, col. 1.] 

In arriving at the market value of the property, it 
must be considered what the owner was actually re- 
ceiving from the property and what would be the 
amount of loss to him by the acquisition. Lp. 708, col. 


“Secretary of State for India v. Shanmugaraya 
Mudaliar (3), Narsingh Das v. Secretary of State for 
y (4) and Fraser v, City of Fraserville (5),.refor- 
red to. 


‘Appeal against the decree of the Presid ent 
Oalcutta Improvement Tribunal, dated the 
17th November, 1925, 

“Sir Binod Chunder Mitter, Babus Bipin 
Chunder Mullick, Rabindra Nath Banerjee, 
Sachin Banerjee, Probodh Krishna Some and 
Kushi Prasuna Chatterjee, for the Appellant. 

Mr. Langford James and Babu Surendra 
Nath Guha, for the Respondent. 


JUDGMENT. 

B. B. Ghose; J.—This is an appeal on 
behalf of the claimant No. 1 under the Qal- 
cutta Improvement (Appeal) Act against 
the judgment of the Oalcutta Improvement 
Tribunal modifying to some extent - the 
award made by the Collector for the acquisi- 
tion of certain premises in Lower Ohitpur 
Road and Ohhatawalla Galee in this town 
under the Calcutta Improvement Act, The 


‘appellant was the owner of the premises, 


She as admiinistratrix of the estate granted 
a lease for 99 years to one Elias of these 
premises under an indenture, dated the lst 
of March, 1920. The lessee paid a selami 
of Rs. 5,000 for the lease on the 22nd Sep- 
tember, 1919. The rent reserved was the 
net amount of Rs. 2,000 per month. There 


“was a stipulation in the lease that the? 


lessee was to build structures on the demis- 
ed premises at a cost of one lakh of 
rupees within a certain period, and as 
security for the performance of that agree- 
ment he had to deposit Rs. 50,000 with 
some Bank. Apparently this was done. 


. Subsequently under the Calcutta Improve- 


ment Act, a scheme for acquisition of the 
lands was sanctioned on the 20th J anuary, 


- 1922, and a declaration for the acquisition 


was made on the 10th - January, 1923, ‘The 
Collector made an award in favour of the. 
appellant to the extent of Rs. 3,14,000 odd 
plus the statutory allowance. The claimant 
asked for areference; and on the reference 
the Tribunal varied the award of the Collec- 
tor by adding to the award Rs. 19,000 odd 
with the usual interest and statutory al- 
lowance.” The Oollector made a separate 
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award of Rs. 18,500 in favour of the lessee, 
the claimant No.2, who had also asked for 
a reference to the Tribunal and whose 
claim for the excess amount was rejected 
inits entirety. The claimant No. 2 has also 
appealed against that judgment and his 
appeal which is No, 32 of 1926 will be dealt 
“with separately. 

It is argued on behalf of the appellant 
that in determining the market value under 
s. 23 of the Land Acquisition Act, the 
learned President of the Tribunal in his 
judgment has not taken into consideration 
the lease in favour of the claimant No. 2 
under which the appellant was entitled to 
the net income of Rs. 2,000 per month; 
and itis urged that the President has not 
acted according tothe correct principle of 
valuation of the property acquired under 
the Land Acquisition Act. What the learned 
President has done is, according to this 
contention, to ignore the lease altogether; 
and it is submitted for the appellant that 
the President has entirely gone wrong in 
doing so. The President has stated in the 
greater portion of his judgment that this 
leass with reference to which the claimant 
No. 1 pressed him to arrive at the valuation 
of the property should not be taken into 
consideration. In enunciating the mode in 

_which the valuation should be made, the 
learned President has made certain observa- 
tions to which no exception can possibly 
be taken and to which no exception was 
taken in the course of the argument. What 
was objected to was that the learned Presi- 
dent had, in certain-other portions, mis-stat- 
ed the principles, which should guide him 
in arriving at the valuation: For example, 
when he states at page 68 that in deciding 
what price a purchaser will pay for a proper- 
ty which is under a lease, the purchaser 
will not be guided by the terms of the lease, 
because the President assumes that when 
the purchaser desires to purchase, the lease 
should be surrendered to the lessor for no 
considerations whatsoever. Again, in an- 
other portion of his judgment, he observes 
that in the case of a perpetual lease ata 
fixed rent the lease should not be taken into 

. account, because ifthat is done, it would lead 
to the absurd result that the value would 
be the same for all tims to come unless 
something happens to alter the security. 

Is is contended that the President 
has gone wholly wrong in his view. If the 
property acquired is subject to a perpatual 
lease bringing a fixed income and the 
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security is not impaired, the value must 
be calculated upon the basis of the insome 
derived and the fluctuation can only be 
with regard to the number of years’ pur- 
chase that the property would fetch at 
the time of acquisition; thatis, if money is 
plentiful the property may be sold at 20, 
30 or even 40 years’ purchase, if money is 
scarce the property may be sold at 10 or 15 
years’ purchass; but at all times the basis 
of the calculation must be the income 
derived from the lease. It seems to me that 
the Prasident is wrong in his view that in 
calculating the price of a property which 
is subject to a lease, the rent derived by the 
landlord should not be taken into consider- 
ation in arriving at the. value of the pro- 
perty. Take, for instance, a property which 
has been leased outat a very profitable rent 
permanently. The rent is well-secured, 
may be asa charge upon some other pro- 
perty of the lessee, then the leasehold falls 
into decay and theincome derived by the 
lessee amounts to nothing, If this property 
is sold, would it be right to say that this 
property should be sold for nothing and 
the lease should not be taken into considera- 
tion at all? If that were so, I think that 
would lead to an absurd result, Take an- 
other instance, if the Secretary of State 
‘happens to take a lease of a house as is 
often done in this city, for a particular 
purpose, -and if the lease is taken at a 
time when rent rules high and the lease 
is teken for a period of 99 years and 
subsequent to that rent falls and the value 
of lended properties falls consequently, 
can it be said that at that time if the 
Secretary of State seeks to acquire that 
property under the Land Acquisition Act, 
his liability to pay rent at the high rate 
contracted for in the lease should be 
ignored altogether and he can get the 
property at a low valuation which may be 
fixed at the time when itis acquired? I 
think it also would be an absurd thing to 
say that the lease should not be taken into 
consideration at all. 

Itis further contended on behalf of the 


appellant that the learned President 
has fallen into another error in ar- 
riving at the valuation, as he takes 


into account only the factas to whata 
purchaser would pay for the property at 
the time of the acquisition-and not what 
the loss to the seller would be at that point 
oftins. Mr. Langford James who appears 
for the Secretary of State has conceded and 


408°. 
very rightly, that the President is wrong 80 
far as he states that the lease should not 
be taken into consideration; but he 
contends that the lease isnot the only factor 
which should be taken into consideration. 
There cannot be any dispute as. regards 
that proposition. Mr. Langford James 
further contends that although the Presi- 
dent has gone wrong in bis view thatthe 
lease should not be taken into considera- 
tion at all and also that he has gone wrong 
in his reading of the result of the cases 
cited by the President in his judgment, he 
has, as a matter of fact, taken the lease 
into consideration while dealing with some 
of the arguments addressed to him ‘on 
behalf of the ‘appellant and, therefore, his 
judgment cannot be assailed as on ‘a 
question of law. I shall consider that 
point presently. But before I do so, I 
should like to point out the principle of 
valuation of lands acquired, which has been 


laid down authoritatively in a number of - 


cases. Mr. James refers to the case of Kailas 
“Chandra Mitraiv. Secretary of State for India 

(1) where Sir Lawrence Jenkins ‘observes 
that the market value of the land acquired is 
ihe price that the owner willing, and not 
obliged, to sell might reasonably expect 
from a willing purchaser with whom he was 
bargaining for the sale of the property. 
That proposition cannot be disputed. 
Again, it has been decided ‘in the case of 
Government of Bombay v, Merwanji 
‘Muncherjt Cama (2), that 
difference’ between the term “value to the 
owner” as used in the Lands Clauses Act 
in’ England and the expressio} 


I n “market 
value” as used in s. 23 of the Land 
Acquisition Act. 


Therefore in arriving at 
. the market value of the property, it must 
be considered what the owner was actually 
receiving from thé property and what would 
be the amount ofloss to him by the acquisi- 
tion, The same thing was laid down in the 
case of Secretary of State for India v. Shan- 
mugaraya Mudaliar-(3) where their Lord- 
ships observed that the District Jud ge was 
right in estimating arent for the whole of 
the land instead of taking the rent 
actually received for a part by the ownerin 
coming to his conclusion as to valuation 
of the property acquired. It was, their 
Lordships stated, the best, if not the only, 


method he had for getting atthe“ 
- (1) 18 Ind, Cas. 638; 170, L, J. A PEKA 
(2) 10 Bomi D R. ee i 
(3) 20 I. A. 80 at p. 88; 16 M. 369; 17 Ind, Jur, 274; 
- 6 Sat. P.C. J. 296; 5 Ind. Dec, (1. 8) 964 we. ore 
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value of the ownership.” Lastly; I should 
refer tothe case of Narsingh Das v. Secretary 
of State for India (4). At page 135* their 
Lordships of the Privy Council observe: 
“Now, the principle upon which valua- 
tion of property compulsorily acquired 
should be measured has been repeatedly- 
laid down befora by this Board and by the 
House of Lords., To use the words to be 
found in Fraser v, City of Fraserville (5) at 
page 1947, ‘it isthe value to the seller of the 
property in its actual condition at the time 
of its ex-propriation with all its existing 
advantages and with all its possibilities, 
excluding any advantage due to the 
carrying out of the scheme for the purposes 
for which the property is compulsorily 
acquired’”. The decision in Fraser's. 
case (5) was that of the Judicial Committee 
and it was pronounced by Lord Buckmaster 
himself who also delivered the judgment 
in the case of Narsingh Das v. Secretary 
of State for India (4), It has, thérefore, 
been laid down by the highest authority 
which we are bound to follow that the value 
to the seller of the property in its actual 
condition.at the time of the acquisition 
should be taken into consideration in 
arriving at the market value. It is not 
necessary for me to cite allthe other cases 
which have been referred to at the Bar in . 
order to substantiate the proposition 
submitted for our consideration that 
it is the value to the seller which 
should be -taken into consideration. But 
I would refer to one other case only which 
is instructive as regards the manner in 
which the matter should be considered, 
Itis the case In re Athlone Rifle Range 
(6). There the question arose with regard 
to the acquisition of a certain land of which’ 
the Secretary of State for War was the 
lessee, It is unnecessary to state the facts 
in detail. But there the question arose 
whether the Secretary of State, who was 
the lessee, could “be taken as having 
surrendered the lease at the time of the 
acquisition and thus reduce the amount 
of compensation that he owner of the land 
would otherwise gt for the property 
acquired. The Master of the Rolls in 


(4) 86 Ind. Cas. 556; 52 I. A. 133 at p. 135; 260. W. 
N. 822 at p, 824; 23 A.L J. 113;20. W. N. 137; 48 M. 
L.J. 386; A. I. R. 1925 P., O. 91; L. R. 6 A. (P. 0.) 64; 
27 Bom. L. R. 783; 6 Lah. 69 (P. O.). 

(5) (1917) A. O. 187 at p. 194; 86 D. J. P. O. 91; 116 L. 
T. 258; 33 T. L. R. 179. 

(6) 1902) 1 Ir. R. 433 at p. 436; 6 Ir. L. R. 535. 
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dealing with this argument on behalf of 
the Sacretary of State says, “if the. clause 
of surrender and all the covenants in the 
lease are gone, then the rent is gane also, 
and the arbitrator is bound to deal with 
the land as free of rent, which would 
amount to an estate in possession. That. 


would be a good way of getting at the land ` 


for less than is paid for it in rent, apart 
from the circumstance that Percy is entitled 
toa beneficial lease. Butis that a sound 
application of the law? It is not; because 
though the service of the notice to treat 
makes the Secretary of State the equitable 
owner of the lends, the interest he takes is 
subject to the lease, and the assessment of 
compensation is not to be made as of a date 
subsequent tothe service of the notice to 
treat, but the circumstances are to be con- 
sidered, as they existed at the date of the 
notice, that is, immediately beforeits service, 
That was the vary casein Penny v. Penny 
(7) referred to by Mr. Bowen; and Earl of 
Bidon v. North Eastern Ry. Co. (8) is an 
authority for theproposition that ifthe land 
which has been saken is likely to continue 
to produce .rent which is. being paid for it, 
the rentdoes efford a basis on which the 
value may be calculated”. It.seems to 
me, therefore, that the learned President 
is not right ir the way in which he 
proceeded to make the valuation byignoring 
- the lease altogether. . 

Mr. James, however, contends that the 


lease cannot be treated asthe only basis. 


for making the valuation. For example, 
what the appellant wanted in the lower 
‘Court was to have the valuation made on 
the basis of 20 years’ purchase of the rents 
‘reserved in the lease and: that appears to 
have been the contention of Sir Binod here 
at the opening. Mr. Langford James has 
argued that the lease is certainly a factor 
to be taken into consideration, but that 
other matters should also be considered 
as to whether the lessor was likely to 
continue to get the rent reserved having 
-regard to the circumstances disclosed, 
that is to say, whether the personal liability 
which the lessee undertook by his 
covenant in the laase is to continue to be of 
any value for tha entire ‘period of the lease 
or whether there was: any’ chance of the 
lessor losing the income stipulated in the 
lease after the expiry of Mr, Elias’ life. 


(1) (1868) 5 Ed. 227; 37 È. J, Ob, 340; 18 LT, 13; 18 
W.R. 6711. 7- 
(8) (1899) 80 L, T, 223, 
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Further,- it should also be taken into 
consideration as to whether the solvency of 


“Mr.. Elias himself would continue for 


any- appreciable period of time. I 
quite agree with this contention. No 
doubt, these factors’ should be, consider- 
ed along with the income derived from 
the lease itself in order to ‘arrive at the 


‘proper valuation of the property. But 


it is contended by Sir Binod on behalf 
of the appellant that although these other 
mattera put forward by Mr. James should 
be considered, the President has ignored 
the lease altogether and there he has gone 
wrong. . He has not considered the lease; 
he has not considered the other circumstan- 
ces also. It seems to me that the ap- 
pellant is correct in the contention he 
makes. 

I must now deal with the argument of 
Mr. James that the learned President has 
actually taken the lease into considera- 


‘tion although he said it should not be 


done. He. has apparently done 80, but 
it seems to me he has done it ina very 
Toundabout way. In dealing with the 
argument of the Advecate for the claim- 
ant that the lease amounted to an abso- 
lute sale to the lessee and the rent was 


Ja mere annuity, the learned President has 


observed that in finding the present value 
of the annuity the rate of interest to be 
taken cannot be less than that of a mort- 
gage on the property which in Calcutta 
is ordinarily in the neighbourhood of 
eight per cent, Mr. James has argued 
upon this that the President has taken 
the lease into consideration and holds 
that having done so he would give the 
valuation at the rate of eight per cent, 
It may be possible to support the judg- 
ment in that way. Butas it seems to me 
to be quite clear that the President has 
approached the question from a wrong 
point of view, it would not be proper 
for us to hold that he did consider the 
lease in arriving at the true valuation of 
the property. Similarly, in dealing with 
another argument of the Advocate for 
the claimant the learned President observes 
“when the rent has been fixed at an 
amount which is- in excess of the present 
capacity of the land, the consideration of 
the security of rent would be entirely 
of the 
lessee would be the primary guarantee for 
such a rent’, and for the capitalization 
of the income the rent should be on very - 


“no. 


annuity which must rank much lower 
than interest on Government securities and 
so forth. It may be that the learned Pre- 
sident was dealing with the lease in the 


same roundabout way as- he did when. 


‘considering the other argument on behalf 
of the claimant.. But as in the major 
portion of his judgment he has elaborate- 
‘ly discussed the.question whether the lease 
should be taken into consideration in ar- 
- riving at the valuation ‘of the property 


and has rejected it, I do not think it- 


would be right for us to hold that his 
judgment takes the correct view of the 
principle of valuation- and should be sup- 
ported. One of the assessors agreed in the 
view of the President and the other as- 


` gessor understood the judgment of the. 
President to have laid down that the lease’ 
should not be taken into consideration 


~ at all. a < 
Under these circumstances, I think that 


the judgment of the Tribunal should be 


set aside and the case sent back to that 


Tribunal for ‘dealing with the question. 


_ of valuation in the light of the observa- 
tions made above. The lease in question 
should be taken into consideration and 


also the other circumstances which would: 


afford- the basis for coming to the proper 


valuation of the land as I have indicated: 


above. i < 
The costs of all Oourts will abide the 
final result, : Ba a] 
Cammiade, J.—I am also of the opin- 
ion that this case must go back for a 


re-consideration of the question of valua- 


tion on the footing of the lease executed 
‘by the tenant, Elias, in favour of the 
first claimant. It is true that in the 


judgment delivered by the learned Presi- — 


dent of the Tribunal a reference has been 
. made to this lease and the learned Presi- 
‘dent has made certain observations from 
which it may be taken that his opinion 
was that even if the lease was taken into 
consideration, the valuation based on it. 


would not amount to more than the valua- ` 


tion arrived at byhim. It appears, however, 
from the wording of his. judgment that 
the lease has not been considered in all 
its aspects and in all its bearings 
in regard to the question at issue. There 
is the undoubted fact that the property 
at the time of acquisition yielded a month- 
ly rent of Rs. 2,000 clear to the firat 
claimant and this rent was reserved to 


mes! ae SUPPIAH NABAR 9, MUTHIAH PILLAI. | 
“much the same footing as an unsecured’ 
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the claimant for a period close upon a‘ 
century. This matter could not be left © 
out of consideration by any ` person seek- 
ing to purchase. the land as an invest- ' 


.ment, because there could be a ready 


return for his money. for a number of 
years. This, of course, assumes that the 
tenant is a solvent person,—a question 


- which: has also to be gone inte in de- 


ciding how far the lease should be taken 
into consideration in calculating the present ` 
market value of the land. 

- There “is also the fact that accord-. 


-ing to the terms of the lease the tenant 


is bound to erect buildings at a. cost 
not - below ome. lakh of rupees. This is 
also a factor which the intending purchaser 
would take into consideration; and itis - 
one which the learned President has 
entirely overlooked. At how many years’ 
purchase an intending purchaser would 
purchase the property which was.. subject 
to-a lease for a long term of years is a 
question which can only be answered by 
taking evidence as to the general custom 
of business with the purchasers in Calcutta; 
and this is a matter which the learned 
President will have to leok into, and, if 


_it is necessary, he would have te take evi- 


dence on the subject. 

For all these reasons the case should 
go back for are-consideration ofthe question 
of valuation, : 

A. Appeal allowed: 

Case remanded, 


MADRAS HIGH COURT. 
APPEAL AGAINST OrDER No. 242 oF 1926 
E CONVERTED INTO 
OrvıL Revision Peririon No. 1612 or 1927. 
as October 27, 1927. 

Present :—Justice Sir Kumaraswami 
Sastriar, Krt., and Mr. Justice Wallace. 
SUPPIAH NADAR—Puatntirr—APPNLLANT 

— PETITIONER | 

` versus ' - , 

T: S. M. MUTHIAH PILLAI AND ANOTHER 
gt —DEFENDANTS—RBESPONDENTS. _ 

Civil Procedure Code (Act V of 1908), s. 115, O. XLI, 

r. 23—Decision by trial Court on all issues—Fresh issue 

raised by Appellate Court—Order of remand, whether . 

appealable—Trial on issues not raised—Material ir- ' 

regularity—Revision--Interference. A $ 

No appeal lies agaiast an order of remand when 


_ the trial Court has disposed of all the issues ` before 
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Ìt, since-in such a case the disposal is | not on a pre- 
iminary point. . od ay f 
Venkatarama Aiyar v. Sundaram Aiyar’ (3) and 


Muppavaraju Venkata Radhakrishna Rao v. Venthu-` 


rumilli Venkatrao (4), followed. ` ’ 

Munusamt Naicken v. Munusami .Naiéken (1) and 
pasan Na Goundan v. Bomman Poosari (2), not fol- 

owed. - : 

Where’ a Court ordering remand has, in the view of 
the Revisional Court, properly exercised its jurisdic- 
tion, the Revisional Oourt will not only not interfere 
but also has no power under s. 115, Civil Procedure 
Code, to interfere. Each case, however, must be decid- 
ed on its own facts. ` 

Where an Appellate Court frames new issues and 
calls for trial on points which were néver in issue be- 


i tween the parties, a trial on such lines is not merely use- 


less but is an improper exercise of jurisdiction and an 
order of remand directing re-trial on such new issues 
wrongly framed may be setaside in revision by the 
Court; though no appeal lies under O. XLI, r: 23, Civil 
Procedure Code, . ih. i 
Balla Mallayya v. Peddi Veerayya (5) and 
Karupanna Pillai v. Ethwmalat Pillai (6), referred 


to. 4 5 
-~ Petition, under s. 115 of Act V of 1908, 
to revise the order of the Court of the Sub- 
ordinate Judge, Tinnevelly, dated the 4th- 
March, 1926, and passed in A. 8. No. 70 
of ‘1926 (preferred against the decree of 
the Court of the Additional District 
Munsif, Tuticorin, in O. B. No. 84 of 1925, 
O. 8. No. 68 of 1925, District Munsitf's 
Gourt, Tuticorin.) - - 
_. Mr. K. V. Sesha Ayyangar, for the Peti- 


tioner. 
Mr. T. L.-Venkatarama Iyer, for the Re-- 
spondents. > 4 
JUDGMENT.—This is an appeal 


against -an order of remand. The original 
suit was to recover money due on a pro- 
missory note. executed by the Ist defend- 
ant to the plaintiff for purposes of trade 
conducted by Ist and 2nd defendants. 
The defence. wasa plea of discharge by 
supply of goods, the promissory note be- 
ing merely a voucher for the amount receiv- 
ed for the supply of these goods. The goods 
were supplied to one Samankatha Nadan 
- and the defendant pleaded alse that this 


man was a benamidar for the plaintiff.: 


On these two issuesthe suit went to trial. 
‘The District Munsif found the discharge 
proved and dismissed the suit. Ou appeal 
taking the view that the suit note was an 
escrow.and not satisfied that the issues 
framed by the District Munsif arose on the 
pleadings, the Subordinate Judge framed 
two additional issues, namely, whether the 
promissory note was executed subject to 
the condition that no obligation was to 
arise under it unless and until the defend- 
ants failed to supply : the goods for the 
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value of tha money lent to Samankatha 
Nadan, and: secondly, if so, whether the — 
defendants committed default in not sup- . 
plying the goods as above; and he re- 


‘manded the suit for fresh disposal: Against 


this order the present appeal is filed. 
Respondents’ Vakil reported before us no - 
instructions but hé put before us certain 
technical objections to the hearing of the 
appeal contending that no appeal lies. 
We think that this contention must be 
upheld. It is difficult to hold that this 


. disposal by .the District Munsif-was ‘a dis- 


posal on a preliminary point. Therefore, 
no appeal lies. No doubt, rulings of this 
Court might be cited on which the appeal 
might be maintained: see Munusami Naicken 
v. Munusami Naicken (1) and Malayandi 


‘Goundan v, Bomman Poosari (2) but the 


view to which we incline, namely, that no 
appeal lies when the District Munsif has 
disposed of all the issues before him and, 
therefore, the disposal is not ona preli- 
minary point, hasbeen upheld bya Bench 
of this Court to which one of uswas a party 
in Venkatarama Aiyar.v. Sundaram Aiyar 
(3) and in Muppataraju Venkata Radha- 
krishna Rao v. Venthurumillt Venkatrao (4). 
The appeal, therefore, as an appeal will 
have to be dismissed. ` 

We are asked to treat the appeal as a 
Civil Revision Petition in which case this 
Court will not interfere unless the lower 
Court has acted without jurisdiction or has 
exercised its jurisdiction with material 
irregularity. Now where a Court order- 
ing remand has in the view of the Revi- 
sional Oeurt properly exercised its jurisdic- 
tion, the Revisional Oourt will not only 
not-interfere but also has no power. under- 
s. 115, Civil Procedure Code, tointerfere: see 
Balla Mallayya v. Peddi Veerayya (5) and 
Karupenna Pillai v. Ethumalai. Pillai (6). 


‘In the former case,. however, it was explain- 
.ed and Tightly that. each case must be 


decided on its òwn facts. But if the 
lower Appellate Court exercised itsjurisdic- 
tion with material. irregularity there can 


(1) 76 Ind, ‚Oas. 1041; 16 L, W. 979; (1928) M. W.N. 
11; A. I. R. 1923 Mad. 227. aY 

(2) Ti Ind. Cas. 204; 17 L. W. 159; A. I. R.1923 
Mad. 331. > : 

(3) 92 Ind, Cas. 1045; (1926) M. W. N. 48. 

(4) 84 Ind. Cas. 965; 48 M. 713; 47 M. L, J: 552; 20 L, 
W. 711; 35 M. L. T. 135; (1924) M. W. N. 922; A. TR 
1925 Mad. 229. : ; i 

(5) 100 Ind. Cas. 135; 52 M. L. J. 90; 25 L. W. 198; 38 
M. L. T. 15; A. I. R. 1927 Lah. 335. ° 
(6) 103 Ind, Cas. 870; A.J. R, 1927 Mad. 859, 
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‘be no question but that this Court. has 
- power tó interfere under s. 115, Civil 


Procedure Code, and, theréfore, that is the 


“ point now to, be considered. The view of 
the lower Appellate Court that the plead- 
ings raise a plea of escrow seems to us to 
have no warrant. The plea in the written 
statement is that Samankatha Nadan through 
the plaintiff paid Rs. 600 for the price of 


- the dye goods and that since the goods. | 


could not be despatched for want of wag- 
‘gons, a promissory note was executed as 
security for the amount advanced. There 
is here no escrow, the essence of which is 
the postponement of the operation of a 
‘contract. There is no suggestion in the 
defence pleathat the operation of the con- 
tract was to. be postponed. The Subordi- 
nate Judge, therefore, has framed issues. 
and -called for trial on points which were 
never in issue between the parties. A trial 
on such lines is not merely useless, but is 
an improper exercise of jurisdiction, We 
must hold, therefore, that the lower Ap- 
pellate Court has exercised its jurisdiction 
with material irregularity and this Court 
has the power to interfere in revision, We, 
therefore, set aside the order of remand 
and direct the lower Appellate Court to 
dispose of the appeal on the issues and 
materials already beforeit. We make no 
order as to costs. 


V. N. V. Order set aside, 


pa aeee 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Orong No, 469 
f oF 1927 
AND Orvit RoE No. 1533-M or 1927, 
$ ` December 19, 1927. 5 
Present:—Justice Sir Charu Chunder Ghose, 
- Kr., and Mr. Justice Chotzner. 
COMMISSIONERS rog THE PORT: oF 
OALCUTTA—Dzerenpants APPELLANTS 


versus 

SURAJ MULL JALAN AND 0THERS— 

PLAINTIFFS—RE3PONDENTS, . 
Specific Relief Act (Iof 1877), s. 56 (c)—Caleutta 
‘Port Act (III of 1890), ss. 88, 84—Injunction to re- 
strain criminal proceedings, legality of—Prosecution 
under s. 84 of Calcutta Port Act—Civil Court's power 
to restrain Port Commissioners—Injunction—Prima 

facie case. f 


. COMMISSIONERS FOR THE PORT OF OALOUTTA V. SURAJ MULL JALAN; 


Under s. 56, sub-s. (e)of the Specific Relief Act . 


a Civil Court has no jurisdiction to stay by means of 
a permanent -injunction proceedings in any criminal 
matter, and it is settled law that where the Legisla- 
ture,has indicated a mode of procedure before a 
Magistrate, a Civil Court will not interfere unless in 
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very special circumstances by way of injunction on - 


déclaration of right. [p. 713, col. 2.] . 

The Commissioners of the.Port of ' Oaleutta cannot, 
‘therefore, be restrained by injunction by a Civil 
Court from proceeding with a criminal prosecution 
justituted by them for ‘contravention ofs. 83 of the 
Calcutta Port Act. [ibid] $ 

Onan application for an interlocutory injunction 
the Court has got to be satisfied that the plaintiff has 
made out a prima facie case that he is entitled to re- 
lief. [p. 714, col.1.] ` 

Appeal against an order of the Sub- 
ordinate ` Judge, Howrah, dated the 23rd 


November, 1927. - 


Mr. Ameer Ali and Babu Satindra Nath 
Mukherjee, for the Appellants. : ; 
Sir Benode Mitter, Dr. Sarat Chandra 
Basak and Babu Probodh Chandra Chatterji, 
for the Respondents. ` 


- JUDGMENT. =. 

=- C.C. Ghose, J.—This case raises anim- 
portant-question of principle, namely, 
whether the Commissioners for the Port of 
Calcutta canbe restrained by injunction 
by a Civil Court from proceeding with a 
certain criminal prosecution instituted by 


“them against the respondents under s. 84 


of the Calcutta Port Act (Beng. IIL of 1890) 
for contravention by the respondents of 
the provisionsof s. 83 of the said Act. -> 
Thefacts, shortly-stated, are as follows:— 
The plaintiffs, who are the respondents 
before us, are-the lessees of certain lands 
‘on the west side of the River Hughli near 
Ghuseri. They started constructing a Jute 
Mill on a portion of the said lands and it 
appears that during the construction of the 
mill they put up an earthen bund on the 
bank of the river nearest to their land to 


facilitate the landing of building materials 


intended for constructing the said mill, 
On or about the llth May, 1927, the Port ` 
Commissioners wrote a letter to the plaint- 
iffs enclosing a coloured plan depicting 
the bund which they stated tobe an en- 
croachment on the high water mark of the 
river and directing its removal within a 
month, failing which action was to be taken 
under ss, 83 and 84 ofthe Oaleutta Port 
Act, The plaintiffs took no notice of this 
letter till the 20th June and then started a 
correspondence into the detailsof which it 
is unnecessary to exter: On the 16th 
August, 1927, the Port Commissioners in- 
stituted a complaint against the plaintiffs 
before. the Chief Presidency Magistrate of 
Calcutta, he being the authority before 
whom complaints relating to offences 


committed within the limits of the Port of 
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Calcutta could be brought. On the 18th 
August, 1927, the present suit, out of which 
this appeal has arisen, was instituted by 
the plaintiffs in the Courtof the Subordi- 
nate Judge of Howrah, praying inter alia 
thatit might be declared that the bund in 
question was erected on the plaintiffs’ lands 
and it was not an encroachment on the 
high water mark of the river Hughli and that 
the Port Commissioners might be perma- 
nently restrained from interfering in any 
manner with the plaintiffs’ possession of the 
said bund and from taking any steps what- 
soever in any Criminal Oourt in respect of 
the said alleged encroachment. In their 
written statement which was filed on or 
about the 2Uth September, 1927, the Port 
Commissioners stated that the bund in 
question had been erected on the foreshore 
ofthe river below the high water mark, 
the bund goingin time of flow under the 
high water mark, that the land on which 
the said bund had been erected formed part 
of the foreshore of the river and that it 
was really au attempt on the part of the 
plaintiffs to carve out for their own pur- 
poses a portionof the foreshore, The Port 
Commissioners contended that in the 
circumstances they were entitled to have 
the bund removed and to institute proper 
proceedingsin a proper Court, to wit, the 
Court of the Chief Presidency Magistrate 
of Calcutta, against the plaintiffs and that 
no injunction could be issued under the 
law for restraining them in manner referred 
to in the plaint. On the 20d November, 
1927, the plaintifis applied before the Sub- 
ordinate Judge of Howrah for a temporary 
injunction against the Port Commissioners 
in terms of the prayer intheplaint. They 
alleged that there was a bona fide dispute 
between the parties as to the location of 
the high water mark ofthe River Hughli 
and that in theevent of the Port Commis- 
sioners being allowed to remove the said 
bund before the determination of the suit, 
they would suffer irreparable loss and 
damage. The Port Oommissioners in oppos- 
ing the said application, pointed out that 
the plaintiffs had applied, after the in- 
stitution of the said criminal proceedings, 
to this Court in its Criminal Revisional 
Jurisdiction for stuy thereof and that such 
application had been refused by this Court. 
They further pointed out thatif the pro- 
ceedings in the -Criminal Court were 
not proceeded with and the bund remov- 
ed, there would be danger to naviga- 
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tion with the further result that the con- 
fined area would be lost to the river by 
gradual siltation of the encroached part 
to the great detriment of river navigation 
and that such loss would cause consider- 
able inconvenience and irreparable injury 
to them as also to the public, It wag 
also pointed out that the Oalcutta Port 
Act with a view to preventing such en- 
croachments leading to siltation and inter- 
ference with navigation had provided a 
summary procedure under s. 84 of the 
Calcutta Port Act, and that the Civil 
Oourt could not and should not interfere 
with the said criminal proceedings. Last- 
ly, they contended that the balance of: 
convenience was in their favour and against 
the plaintiffs. The learned Subordinate 
Judge held that«there was a substantial 
question to be investigated and that until 
the matter was finally disposed of every- 
thing should remain in status quo. Accord- 
ingly he granted a temporary injunction 
against the Port Oommissioners as prayed 
for by zhe plaintiffs restraining the former 
irom proceeding with the said criminal 
proceedings, 

In our opinion the order of the learned 
Subordinate Judge is an extraordinary one 
and ought never to have been made in 
the circamstances of this case, The plaint- 
iffs’ action in instituting the present suit 
two days after the institution of the com- 
plaintin the Chief Presidency Magistrate's 
Court was a manifest device on their 
part to evade the provisions of the Oaleutta 
Port Act. Now, under s. 56, subss, (e) of 
the Spesific Relief Act a Civil Oourt has 
no jurisdiction to stay by means of a 
permanent injunction proceedings in any 
criminal matter: and it is settled law 
that where the Legislature has indicated 
a mode of procedure before a Magistrate 
a Oivil Court will not interfere unless in 
very special circumstances by way of 
injunction on declaration of right, [See 
in this connection Corporation of Calcutta 
v. Bijoy Kumar Addy (1).] If these be the 
principles relating to the issue of per- 
manent injunctions, it follows as a neces- 
sary corollary that there is no warrant 
for the issue of a temporary injunction 
against the Port Commissioners in this 
case. The learned Subordinate Judge states 
that tha expression “high water mark” 
has not been defined in the Calcutta 


(1) 77 Ind Cas. 529; 50 O. 813; 27 O. W. N, 787: 
O. L. J. 360; A. I, R. 1924 Cal, 334, ‘ e kah 
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Port Act and that the balance of con- 
venience wason the side of the plaintiffs. 
Now, en an application for an interlocu- 
tory injunction the Court has got to be 
satisfied that thé plaintiff has made . out 


a ‘prima facie case, that he is entitled 


to relief, It appears to us on the materials 
placed before us that there ought not 
“to be any difficulty in the determination 
of the high water mark of the River 
Hughli.» The learned Subordinate Judge 
' refers tothe Notification issued under the 
“Indian Ports Act, 1875, defining the high 
water mark of the River -Hughli and 
seems to throw deubt on the question 
whether that definition .is operative at the 
present day. Now, under s. 83 of the 
` Calcutta Port Act it is not lawful for 
any person save the Port Commissioners 
to make, erect or fix belew high water 
‘mark within: the Port any wharf, quay, 
` stage, jetty, pier, erection or mooring, 
unless the assent of the Local Govern- 
ment is first obtained. The limits of the 
Port of Oaleutta, as is well-known, were 
defined by Notification under the Indian 
Ports Act (XII of 1875) under date the 
18th August, 1879. Thereafter, on the 13th 
August, 1880, a further Notification was 
issued under the same Act defining the 
high water mark of the River Hughli.. The 
said notification was as follows: “The 
13th August, 1880 . In continua- 
tion ofthe Notifieation of the 18th August, 
1879, defining the limits- of the Port of 
-Oaleutta which was published at page 
841 of the Calcutta Gazette of the 20th 
August, 1879, the Lieutenant-Governor is 
pleased with the sanction of the Govern- 
ment of India, to declare in accordanee 
with the provisions of ss. 5 and 6 of-the 
Indian Ports Act XII of 1875, that high 
water mark shall extend to 15°09 feet 


above the sill of the Kidderpore Dock, 


that being the highest point reached by 
ordinary spring tides in -any season of 
the year.‘ - 

“2, On the Howrah side ofthe river 
this boundary has been defined and marked 
off by stone blocks fixed level with the 
river bank to mark the exact position 
of the 15°09 feet water line between the 
Port Commissioners’ land at Sibpur ‘on 
the south and the southern boundary of 
the’ East Indian Railway Oompany’s pre- 
mises on the north as shown on a plan 
submitted by the Commissioners,” < 

Ié is true that Act XII of -1875 was 


repealed by the. Indian Ports Act of 1889 
(Act X of 1889) but by virtue of s. 2 
of the last mentioned Act the Notifications” 
referred to above were deemed to have’ 

been made and issued under the last | 
mentioned Act and were, therefore, -con-. ` 
tinued. Act-X of 1889 was repealed by 
Act XV of 1908. Though there is nothing - 
said in Act XV of 1908 about the -con- 
tinuance of the: Notifications issued under 
the earlier Acts, itis to be remembered that. 
meanwhile the General Clauses’ Act (X 
of 1897) had’ come into operation. Now, 
what was the effect thereof? Under s. 
24 of the General Clauses Actit is pro- 
vided that “where any Act of the Governor- ` 
Generel in Council or Regulation is, after 
the commencement of this Act, 
and re-enacted with or without modifica- 
tion, then, unless it is otherwise expressly 
provided, any; appointment, notification, 
order, scheme, rule, form or bye-law, made 
or issued under the repealed’ Act or Re- 
gulation, shall so far as it is not incon- 
sistent with provisions re-enacted, continue 
in force, and be deemed to have been 
issued under the provisions so re-enacted, 
unless and until itis superseded by any 
appointment, notification, erder, scheme, 
rule, form or bye-law made or issued under 
the provisions so re-enacted.” In view 
of the above, there would seem to bs 
no justification for the learned Subordi- 
nate Judge's doubts as. to the existence 
of a recognized definition of the high 
water mark `of- the River Hughli at the 
present’‘moment. No doubt, it will have 


‘to be determined in the suit itself whether 


the contention of the Port Commissioners, 
viz., that the bund in questionis below. the 
high water mark is correct or not, bat it 
is reasonably clearthatif the Commissioners 
are right and, if by reason of the erection 
of the said bund, there is obstruction to 
public navigation, resulting in the loss 
of lives of passengers in vessels and also 
property, no amount of pecuniary com- 
pensation would be sufficient or adequate 
to meét such loss and that the balance 
of convenienee is, on an interlocutory ap-. 
plication such as was-brought on before 
the Subordinate Judge, against the plaint- 
iffs and in favour of the Commissioners. 
To restrain the Port Commissioners in 
manner indicated above inamatter like this 
is a very aerious thing ` and, in our opinion, ` 
the learned Subordinate Judge would have 
been well-advised if he had refused the . 


repealed. — 


= 


— 


112 1..0, 1928 FIRM BALDEO PRASAD-BABU RAM 9. FIRM HAJI ALI MOHAMMAD WSMANG 


plaintiffs’ applicacion and directed an early 
hearing of the suit. 

The result, therefore, is that this appeal 
is allowed and the connected Rule is 
also. made absolute with costs, the hear- 
ing-fee being assessed at five gold mohurs 
in each case. The appellants will be entitl- 
ed to the costs in the lower Court and to 
the costs of the preparation of the paper book 
in this appeal. 

Chotzner, J.—I agree. 
ae < 
Appeal allowed; 
Rule made absolute, 


ALLAHABAD HIGH COURT. 
First O1vit Appaat-No. 325 or 1925. 
July 26, 1928. 
Present:—Mr. Justice Sulaiman, Acting ` 
Chief Justice, and Mr. Justice Bennet. ’ 
Fieu BALDEO PRASAD-BABU RAM 
AND OTHE&SS—D&FENDANTS— 
. APPELLANTS 
versus : 
Firu HAJI ALI MOHAMMAD USMAN | 


— PLAINTIFF—RESPONDENT., 
Limitation Act (IX of 1908), s. 14, Sch. I, Art. 85— 
Mutual,open and current account—Limitation—Suit 
instituted in wrong Court through error of judgment 
—Delay in getting suit withdrawn—Ezxclusion of 
time—‘Due diligence,’ ‘In good faith’, meanings of— 


‘Between same parties-—Suit against firm—Subsequent ` 


suit against partners and representatives of deceased 
partners, whether between same parties—Civil Proce- 
dure Code (Act V of 1908),0. XXXI, rr. 1, 4—Decree 
of Original Side—Date of decree. 

The decree must bear the same date as the judg- 
ment even in caseson the Original Side of a High 
Court. [p. 716, col. 1.] 

Hajoo Aboobuckor v. Oficial Assignee of Madras (1), 
referred to. 

Where on the one hand, the plaintiff was sending 
money tothe defendant which was duly debited to 
the defendant and, on the ather hand, the defendant 
was making purchases on behalf of the. plaintiff and 


was from time to time advancing money to the plaint- - 


iff which sums were credited in the defendant's: ac- 
count kept by the plaintiff and the balance shifted 
from one side to the other: : 
Heid, that the accounts were mutual, open and 
current and thatlimitation fora suit for balance due 
oa tha accounts was, therefore, governed by Art, 85 
of Sch. I of the Limitation Act.. [p.716, col.2.]  --- 
Even if ons of the partnersis dead at the time of 
the institution of the suit the suit may nevertheless be 
instituted against the firm under its name, [p.717, 


‘col. 2. : 


| . 
Under O. XXX, r. 1, Civil Procedure Oode, perso 
carrying on business in the name of a firm may be 
sued under such name ifthey werecarrying on busi- 


” ness as partners on the date af the accruing of the 


cause of action and not necessarily atthe time of the 
suit. [p. 717, cols,1 & 2.] : | 








A suit against a firmin the firmname andas 
sequent sui; against the surviving partners of the firm 
and the heirs of a deceased partner, are suits between 
the same parties within the meaning of s. 14 of the 
Limitation Act. [p. 717, col. 1.] | 

The plaintiff firm became insolvent snd the Official 
Assignee irstituted a suit in July, 1921, for recovery 


- of a certain sum of money from the defendant firm. 


The insolvency of the plaintiff firm was cancelled in 
December, 1322. In March, 1924, the proprietor of the 
plaintiff firm applied for bringing the name of the 
plaintiff firm on record. The plaintiff's Vakil subse- 
quently admitted that the Court had no jurisdiction 
to try the su:t and the suit was dismissed. The plaint- 
iff firm subsequently instituted a suit in the proper 
Court and caimed exclusion of the time occupied in 
the prior suis; in computing the period of limitation: 

Held, (i) that the plaintiff firm could not be held to 
have been not ‘duly diligent’in the prosecution of 
the prior suit merely because they did not apply for 
dismissal of the suit earlier; [p. 717, col: 2.] 

(ii) that, they were not, guilty of any bad faith in 
the institution of the previous suit inasmuch as it was 
instituted in the wrong Court owing to mere error of 
judgment, which is quitea different thingfrom bad 
faith; [ibid.] 

(344) that they were, consequently, entitled to the’ 
exclusion of tle time during which the prior suit was 
pending. [ibid.] 

- First ‘appeal from a decree of the Sub- 
ordinate Judge, Shahjahanpur, dated the 
20th of April, 1925. | 

Dr. K. N. Katju, Messrs. B. Malik, P. L. 
Banerji, N. P., Asthana and Shiva Prasad 
Sinha, for the Appellants, 

Messrs. Igbal Ahmad and Harnandan 
Prasad, forthe Respondent. 


JUDGMANT.—This is a defendants’ 
appeal arising out of a suit brought to 
recover Rs. 8,755 principal and Rs. 5,708-2 
interest on eccount. The plaintiff was a 
firm carrying on business at Bombay whieh 
had an agent ab. Tilhar. The defendant 
firm was carrying on commission agency 
business at Tilhar and was purchasing and 
selling grain for the plaintiff. It is also 
admitted that from time to time the 
defendant firm advanced money to the 
plaintiff and charged interest on the 
amounts sọ advanced. In the plaint it 
was stated that if there was a surplus 
amount sent by the plaintiff firm interest 
was credited to the plaintiff at the rate of 
12 annas percant. per mensem. This was 
“mot admitted on the written statement, At - 
-the same time there was no specific denial — 
that no interest was allowed. The pre- 
sent suit was instituted on the 6th Septem- 
ber, 1924, and it was alleged in the plaint 
that the last item in the account was dated 
the 6th September, 1918. The delay in the 
institution of the suit was explained and | 
limitation was stated to have been saved 
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AN of a previous litigation pend- 
„m7 A the Bombay High Court. . The main 
défence was that the claim was barred by 
limitation; that there was no mutual, open 
and current account and the present . suit 


was instituted more than three years after. 


thetime. when the amounts that were 
found dué were beyond the period pre- 
scribed for limitation. The learned Subor- 
dinate Judge has comete the conclusion 
ane the claim is not barred by limitation at 
-all, i 

Ii appears that the plaintiff firm became 
insolvent and an Official Assignee was 
appointed ab Bombay. On the 2nd July, 
1921, the Official Assignee instituted a suit 
forrecovery of the amount due tothe 
` plaintiff firm against the defendant firm. 
That suit remained pending for some time 
when the insolvency of the -plaintiff firm 
was cancelled. On thel4th of March, 1924, 
the proprietor ‘of the plaintiff firm applied 


to the Bombay High Court for an amend- 


ment of the plaint and for bringing the 
name of the plaintiffon the record. This 
application .was granted. After that, the 
Counsel for the plaintiff firm admitted be- 


fore the learned Judge of the Bombay. 


High Gourt thatno part-of the cause of 
action had arisen in Bombay and that 
inasmuch as the defendants did not reside 
or carry on business within the jurisdiction 
of the Bombay High Oourt that Court had 


no jurisdiction. Thesuit was aceordingly . 


dismissed on that date, namely, the 14th 
of March, 1924. Of course, the office took 
some timein preparing the decree which 
was not ready and was not sealed until the 
22nd of July, 1924. ma - 

One of the grounds on which the learned 
Subordinate Judge has held that the claim 
isnot barred by time is his supposition 
that the decree which was prepared by 
the High'Oourt at Bombay did not bear 
the same date as the judgment. In this 
view he is obviously in error. The decree 
must, of course, bear the same date as the 
judgment even in cases on the Original 
“Side of a High Court. [Hajoo Aboobuckor v, 
Official Assignee of Madras (1)]}. The decree 
does, infact, bear the same date, namely, 
14th of March, 1924. The other date men- 
tioned is the date on which the decree 
after it had been prepared by the office 

.wassigned by the Registrar. Itis obvious 
that the suit must be deemed to have 


a) 21 Ind, Cas. 545; (1913) M. W. N. 868; 25 M. L. J. 


.and swore that 


terminated when the judgment was pro- - 
nounced on l4th of March, 1924, irres-. 
pective of the time that might have been 
taken by the office in drawing up the formal 
dècree. Ta 
- The main ‘point, however, is which 
Article applies to the presentclaim. That 
there was a mutual, open and current 
account between the parties admits of no 
doubt. Admittedly the account which was 
the basis of the suit contains debit and 
credit entries and the balances shift from” 
one side to the other. Itis also common 
ground that on theone hand, the plaintiff 
was sending money to the defendant which 
was duly debited to the defendant and, on 
the other hand, the defendant was making 
purchases on behalf of the plaintiff and 
was from time to time- advancing money 
to the plaintiff which sums were credited 
in the defendants account kept by the 
plaintiff. Interest also was charged by 
the defendant on the amount advanced by 
the defendant firm, There was undoubted- 
ly an obligation on both parties to pay the 
balance dueto the other. The plaintiff 
inthe witness-box distinctly stated that ` 
the aceount between the parties was mutual, 
open and current and the defendant has 
not specifically denied this allegation. 
We have no doubt in our minds that the 
account under the circumstances was a 
mutual, open and current account. It 
follows, therefore, that the suit is governed 
by Art. 85 of the Limitation Act as it is . 
a claim for the recovery of the balance due 
on such account. The period of three years 
has, therefore, to be counted from the close 
of the year in which the last item admitted 
or proved is entered in the account. j 

Admittedly the last item relating to 
grain dealings -is dated 15th July, 1918, 
anda lateritem relating to the price 
of gunny bags is dated 6th September, 1918. 
There has been some controversy as to ` 
whether the year should ‘be taken to be 
the English year or the sambat year. The 
daily entries in the cash book contain 
corresponding dates of both the systems. 
The plaintiff went into the witness-box 
he kept his -accounts 
according to the English calendar and 
not according to* the sambat year. The 
defendant. has. not produced any evidence 
to rebut this statement. The accounts 
were kept by the plaintiff's munim at 
Tilharin these Provinces. Ifthe sambat 
year prevailing in these Provinces were 
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to be considered the year would expire 
some time in April of the year. On the 
other hand, the sambat in Gujrat is stated 
to begin in October or November. On 
the materials before us we are of opinion 
that the English year should be taken to 
. bethe year according to which the accounts 
were really kept.. All the English dates 
are mentioned regularly and there is no- 
thing to contradict the statement of the 
plaintiff that he kept the account accord- 
ingto the English year. That being so, 
the close of the year in which the last item 
proved was entered would be the 31st 
December, 1918, 

In this view of the matter it is wholly un- 


necessary to consider whether the dealings 


relating to gunny bags were part and parcel 
of the dealings relating to grain or not. 
But, even if itwere necessary,on the evi- 
dence we are satisfied that they cannot be 
‘separated. Gunny baga were required for 
filling up grain before it could be despatch- 
ed to Bombay. On the 6th September, 
1918, an account of the outstanding num- 
ber of gunny bags appears to - have been 
made up and signed by the defendant's 
munim and it was agreed that the balance 
should be entered in the defendant's 
account with the plaintiff firm. The sum 
of Rs. 6,000 odd representing its price was 
enteredin the cash book though the entry 
appears to have been’ made after the 
Official Assignee had taken over charge. 
The two were treated as one consolidated 
account and it is the balance on such 
account that is claimed in the suit, . 

The next question that remains for con- 
„sideration is whether the plaintiff is 


entitled to exclude from calculation the ` 


time spent during the iitigation in the 
Bombay High Oourt. The first objection 
to the exclusion of that period -is that the 
parties are different. We are unable to 
accept this contention. The suit instituted 
in the Bomhay High Court was against 
the defendant firm.” Even- if one of the 
partners was then dead the suit was never- 
theless against the firm. The present suit 
also is against the defendant firm through 
its partnersand the persons who are now 
in possession of the assets of the deceased 


partner have been named -in the plaint. ` 


It is; therefore, impossible to hold that 
the parties to the two suits are different 
and that, therefore, the benefit of s, 
14 of the Limitation Act cannot be claimed. 
Under O. “XXX, r. 1 persons carrying on 


“was apparently an error of 


SS 


2A- 


business in the name of-a firm may be 
sued under such name ifthey were carry- 
ing on business as partners on the date of 
the accruing of the cause of action and 
not necessarily at the time of the suit. 
Rule 4 also makes it clear that even if one 
of the partners is dead at the time of the 
institution of the suit the suit may never- 
theless be instituted against the firm under 
its name. The proviso tor. 3 merely refers 
to the way in which summons has to be 
served incase a dissolution of partnership 
to the knowledge of the plaintiff has taken 
place before ithe institution of the suit, 
Weare, therefore, of opinion that this objec- 
tion cannot prevail. 

The next contention is that the litigation 


in the Bombay High Court was not carried- 


on with due diligence, The suit was on 
the Original Side of the Bombay High Court 
and there is nothing to suggest that the 
Official Assignee was not duly diligent in 
the prosecution of the claim so long as he 
was in charge ofit. It is contended that 
inasmuch as the plaintiff's insolvency ` was 
cancelled sometime in December, 1922, the 


firm ought to have applied promptly for 
the diamissal of the suit. 


But the question 
whether. the suit was or was not maintain- 


able was a question oflaw which could be 


appreciated by Counsel appearing for the - 


plaintiff. As far as the record goes 
it appears that Mr. Billimoria who ad- 
mitted that the suit was not maintain- 
able was engaged for the first time on the 
14th March, 1924, We are, therefore, unable 
to hold that the plaintiff firm was negligent 
in not applying to the Bombay High Court 
for the dismissal of the suit earlier, There 
is no evidence on the record to suggest that 
there was any want of good faith on the 
part of the Official Assignee in instituting 
the suit in the Bombay High Court, It 
judgment, but 
that is quite a different thing“ from bad 


faith. Weare, therefore, of opinion that 


8. 14is directly applicable and the entire 
period from 2znd July, 1921, whena suit 
was filed inthe Bombay High Court to the 
14th of March, 1924, when it was dismissed 
should be excluded. Taking the-3ist De- 


cember, i918,as the starting point of limita- 


tion and excluding the period above men- 
tioned the suit is well within three years 
and is accordingly not barred by limita- 
tion. - 

Mr. Malik on behalf of Musammat Sri: 
mati Savitri has urged that so faras she ig 
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concerned the claim is barred against’ her 
but she has been impleaded in the plaint 
on the alleged ground that she is in posses- 
sion of the assets of Babu Ram, a deceased 
partner. She is not being sued in her per- 
sonal capacity. It isthe firm which is be- 
ing sued of which one partner is dead and 
whose assets are alleged to be in the hands 
of Musammat Srimati Savitri and other 
‘defendants, The reliefclaimed in the plaint 
is a decree for the amount against Baldeo 
and the estate of Babu Ram in the hands 
of the defendants. We, therefore, think 
that the claim is not barred even as against 
her in the capacity in which she is being 
sued. Taking the persons named as de- 
fendants in the plaint in their order, the 


plaintif will be entitled to execute the- 


‘decree only as against the assets of Babu 
Ram whether of the firm or otherwise in 
the hands of defendant No. 3. Defendant 

“No. 2 will be liable to the extent of his inter- 
estin the family property as also in the 
firm. Defendant No. 1 is, of course, per- 
sonally liable, in addition tothe liability of 
his interest in the firm. 

The appealis accordingly dismissed with 
costs, 


A, Appeal dismissed, 


CALCUTTA HIGH COURT. 
Income-Tax REFERENCE, 
December 22, 1927. 

Present :—Sir George Claus Rankin, KT., 
Ohief Justice, Justice Sir Charu Ohunder 
Ghose, Kr., and Mr. Justice Buckland. 

` Inre VERNON MILWARD BASON 

Income Tax Act (XI of 1922),s. 10— Dividends for 
several years declared and paid in lumpin one year— 
Assessment to income-tax and super-tax—Principles. 

Dividends which are not declared or paid during 
the years on which they falldue but are declared 
and paid in lump in a subsequent year are Income for 
the yearin which they aredeclared and paid, for 
the purpose of assessment of income-tax and super- 
tax. They cannot beregarded as representing the 
assessee'’s profits for previous years. |p. 719, col, 1.] 

Mr. H. D. Bose, (with him Babu Ambika 
Pada Chaudhuri), for the Assesses. 

The Advecate-General (Mr. B. L. Mitter) 
(with him Mr. S. M. Bose (Sr.)), for the Com- 
missioner of Income Tax. 

JUDGMENT. 
Rankin, G. J.—In this case the asses- 
-soe, Mr. V. M, Bason, is a shareholder in 
‘three private companies, limited by shares, 


Inve VERNON MILWARD BASON. 
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In 1917 and afler, it would appear that 
these companies had some arrangement for 
pooling their profits. The three companies 


were: Samuel Fitze and Company, Limit- © 


ed, Murray and Gompany Limited and 
Devereux and Oompany, Limited. 

On the 6th November, 1917, a resolution 
was passed by the Directors of Samuel 
Fitze and Company, Limited, to the effect 
that after a dividend of not less than 10 
per cent. had been paid out of the net 
pooled profits ofthe three companies on any 
year’s working, a sumequal to one-third of 
the balance remaining of thesaidnetpooled 
profits should be applied to the distribu- 
tion of a bonus between the working Direc- 
tors in India. The assessee, as a substantial 
shareholder in each of these three com- 
panies, objected to this proposal and 
claimed that the resolution was ultra vires 
and illegal. It would appear that in the 
companies’ books entries were made on the 
basis of the resolution, but the assessee 
having brought a suit and obtained 
an injunction, the special bonus pro- 
posed to be given to the working Direc- 
tors out of the companies’ profits was not 
in fact handed over te the Directors. The 


- sums in dispute appear to have been held 


in suspense by the companies concerned 
pending a decision as to the validity of the 
resolution. In the end ths matter was 
compromised, as appearsfrom a resolution 
passed at an extraordinary general meeting 
of the shareholders of Samuel Fitze and 
Company, Limited, held on the 16th Decem- 
ber, 1924, which shows thatthe bonus scheme 
was ultimately confirmed upon certain 
terms as regards the assessee of which the 
following is thechief: “The company with 
the consent of the Directors will pay Mr. 


Bason one lakh of rupees, which shall be. 


accepted by him upon the basis that it 
represents the share of the bonus claimed 
by him to 3lst December, 1923, which has 
beenset aside for the Directors in terma of 
the resolution of the 6th November, 1917, 
which Mr. Bason has objected to and in 
respect of which these suits have been 
filed,” 

The present question has reference to 
this payment of one lakh of rupees. As 
the companies have in each year paid in- 
come-tax, together with companies super- 
tax upon their profits, the assesses has 
not been required by the assessment now 
in dispute to pay income-tax upon this 
figure. But this figure has been included 
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in computing his total income under s. 16 


of the Income Tax Act of 1922 and he has. 


-been assessed to super-tax in respect of this 
total income. eo ees 

. The‘assessee’s real grievance is that if 
the resolution of the 6th November, 1917, 
which he regards as illegal, has not been 
passed and acted upon, he would in each 


of the years between 1917 and 1923 have. 


received a larger dividend upon his share— 
a dividend upon which income-tex would 
not have been payable by him and which 
_ would not have been in amount suf- 
cient in any year to expose him to-super- 
tax, - : A , 
The Commissioner of Income-Tax has 
stated for the opinion of the Court two 
questions, namely— on 
“() Whether under the circumstances of 
the present case the lakh of rupees could 
be said to bethe income of the petitioner 
_ -for 1924-25 as dividends or otherwise and 


whether the whole or any portion of it is 


assessable under the Income Tax Act. 

(ii) Whether the liability to assessment 
attached to each of-the Directors, as he 
received each. year for several years his 
share of the bonus, either by -actual with- 
drawal or by credit to his private account 
with the companies, and whether this 
liability was in any way modified or in 
any way transferred to the petitioner by 
the subsequent payment to him ofa lump 
sum on the 26th July, 1924, (as recorded in 
the terms of settlement in the High Court 
suit of 1920).” o, ; 

The only question which really requires 
~to be answered is the first. The Oommis- 
sioner. of Income-Tax has, in my opinion, 
correctly held that the sùm in question 
was income assessable for 1925-26. No 
part- of this sum was due or payable to the 
assessee until the companies declared it as 
dividend or otherwise dealt with it by mak- 
ing.a payment thereof to Mr. Bason and 
the amount was part of his incomein the 
year of receipt. Itcannotbe regarded as 


the assesaee has claimed, as representing ` other cases, referred to. 


the assessee’s profits for previous years. 
The second question, stated to us, as 
framed by the assegsee, appears to be alto- 


gether misconceived. The Directors in fact- 


did not receive this money and it never 
was taxed or taxable in their hands. The 
claim to assess the assessee upon this sum 


does not in any way rest upon any theory- 


that the Directors’ -liability to income-tax 
has been transferred to the asséssee. The 


Commissioner of Income-Tax has rightly 
held that the correct answerto this ques- 
tion is that it does. not arise. ` 

In my opinion, the assessment is in order; 
the. questions referred to us should be 
answered in the sense which I have indicat- 
ed and the assessee should pay the cost of 
this referente. | > h 

Gc. O. Ghose, J.—I agree.’ 

Buckland, J.—I agree. ra 

A. Reference answered aceordingly. 


ee 


LAHORE HIGH COURT. 
Second Orvit Apprat No. -2066 or 1927. 
; January 19, 1928, . 

Present:—Mr. Justice Addison. 

BHAGAT RAM-ANANT RAM 

—DEFENDANTS—ÅPPELLANTS 


VETSUS 
HARJAS MAL-MEHR CHAND— 
i PLAINTIFFS —RESPONBENTS. 

Negotiable instruments—Suit on hundi—Insufficiency 
of stamp—Creditor's right to fall- back on original 
cause of action—Tests —Novation—Contract Act (IX of 
1872), s, 62—-Limitation Act (IX of 1908), Sch. I, Arts. 
83, &5—Suit by commission agent against principal— 
Limitation. 

Where a hundi given in renewal ofa prior hundi 
or in consideration ofa prior debt, is inadmissible 
in evidence for want of stamp, the question whether 
the creditorcan fall back on the prior kundi or his 
original cause of action depends upon the facts of 


“each particular case. The real question is whether a 


new contract was substituted in -fact under s, 62, 
Contract Act, or whether the kundi was only 
given in the course of performing the former contract, 
3. €., the giving of the hundi was a conditional pay- 
‘ment towards the original cause of action. |p. 720, 
cols. 142.) : 

Rahmat Ali-Muhammad Faizi v. Dewa Singh-Man 
Singh (1), referred to. . i 

A suit by a commission agent who has been buy- 
ing and selling on behalf of his principal, to recover 
amounts due to him from his principal is governed 
by Art. 83of Seh. I of the Limitation Act and not by 
Art. 85 and limitation begins to run from the dates 
of the payments made by the agent on behalf of the 
principal. [p. 721, col. 1.} Zo‘ 

Manghi Ram v. Saran Das-Maman Chand (2), and 


Second appeal from a decree of the Dis- 
trict Judge, Ludhiana, dated the 18th June, 


1927. : 
Mr, Mehr Chand Mahajan, for the Appel- 
lants, < 
Mr, Shiv Charan Das for Mr. Badri Das, 
for the Respondents, : < 
JUDGMENT.—The plaintifi-firm sued. 
the defendant-firm for the sum of Rs, 585° 
in the following circumstances: - -. -~ 


720 

The plaintiff- firm. was acting, as com- 
mission agents buying and selling for 
_the defendant-firm. According to the plaint, 
- ` the accounts were settled on 29th August, 
‘1924, when a sum of Rs, 834-33 was 
found to be due by the defendant-firm 
-to- the plaintiff-firm. This sum, was settled 
by the plaintiff-firm giving up Rs. 234-3-3 
by the defendant firm paying Rs, 100 
in cash, and by the plaintif- frm taking 
a kundi for Rs. 500 from the defendant- 
firm. In para. 2 ofthe plaint it isstated 
that the bahi account was finally closed 
on the day of this settlement. A separate 
receipt was given to the defendant-firm 

y -the plaintifi-firm on the same day. 
It recited that the account has been finally 
closed and that the only liability remain- 
ing was the hundi for Rs. 300. 

The hundi was not paid and the- plaint- 
iff-firm brought the- present suit on 19th 
March, ' 1926. It is a suit on the hundi, 
i. e„ for Rs, 500 together with Rs. 85 
on account. of interest at the customary 
rate of Re. 1 percent. per mensem, The 
‘trial Judge held that the Aundi was in- 
‘admissibléin evidence as it was unstamp- 
‘ed, that the plaintiff-firm could not fall 
-back upon the original transactions, that 
no interest had been agreed to, and that 
‘the -suit was within time whether it was 
` considered to be a suit on the hundi or 
-asuit on the original cause of action, as 
in the latter case Art. 85, Limitation Act, 
‘would apply. The District Judge on appeal 
‘held that the hundi: was inadmissible 
in evidence, but he held further that it 
-only operated as a conditional discharge 
‘of ‘the old account, and that the plaint- 
iff-firm: could fall back upon the original 
transaction. He further held- that the suit 
-was within time on the original cause 


" ofaction as Art.85, Limitation Act, applied. 


“He allowed interest at the customary rate 
of 12:per cent. per annum. and thus de- 
‘ereed- the--claim for Rs, 585. Against 
this decision this second appeal has been 
‘preferred. Thereis no doubt that there 
is a class of cases where it has: been 
held that, if a hundi is insufficiently 
stamped and is given in renewal of a 


prior’ hundi, ete., and the suit on the ` 


hundi is not maintainable owing to its not 
being. properly stamped, the creditor can 
fall back upon the prior hundi and. in 
some cases upon the prior accounts, Hach 
“case has to be considered on its own merits. 
The real question is whether a. new con- 
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‘the defendant paid Rs. 
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tract was substituted in fact under s. 62, 
Indian Contract Act, or whether the hundi 
was only given in the course of perform- 
ing the former contract, t. e. thé giving 
of the hundi was a conditional payment 
towards the original cause of action. It 
has been contended on behalf of the ap-. 
pellant before me that in the present 
case the original contract was not in the © 


-course of performance but that a new 


contract was entered into upon the hundi. 
According to the accounts, on which 
is based the original cause of action, 
Rs. 834-3-3 were due on 29th August, 
1924, The plaintiff-firm gave up Rs. 234-3-0, 
100 and- an in- 
sufficiently stamped hundi was taken for 
Rs. 500. ‘This certainly looks like entering . 
into a new contract, because it was not 
a part of the performance of the old 
contract to give up part of what was 
due until the whole contract was closed, 
It seems to me that it was clearly in- 
tended that the old contract should be 
pat an end to finally and that the hundi 
for Rs. 500 was given as a new contract 
owing to the giving up by the plaint- 
ifffirm of so much and the defendant- 
firm paying so much. Theold basis was 
intended to be done away with altogether. 
Besides, it is admitted in the plaint that 
the accounts were finally closed and the 
receipt given by the plaintiff-firm on the 
same date also stated thatthe old account 
was closed and that no liability remained 
except on this hundi. 16 would be suffi- 
cient to revive the old account in face of 


the terms of the receipt to the effect that 


the old account has been cancelled. In 
my opinion the lower Appellate Court 
erred in holding that this was & case 
similar to that decided in Rakmat Ali- 
Muhammad Faizi v. ` Dewa Singh-Man 
Singh (1). That case was totally different, 
and I hold that the suit only lay upon 
the kundi, and that the plaintiff-firm was 
not entitled to fall back upon the original 
cause of action. > 


I further hold that, even if the plaint- 
iff-firm can be allowed to fall back upon 
the original. cause of action, the suit on 
the original cause of action is time-barred. 
Ina suit of this nature Art. 83, Limitation 
Act, applies and not Art. 85. It has been 
held in Manghi Ram v. Saran Das-Maman 


(1) 75 Ind, Cas. 827; 4 Lah.151; AIR, 1923 Lah 


896; 5 Lah. L.-J, 361. 


oR 
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_ Ditta Mal-Gordhan Das (3) and Kadari 
_Pershad-Chhedi Lal v. Har Bhagwan Das 
(4), Devisghai Ramji Das v. lirath Ram 


-(5), Munshi Ram v. Bhagwan Das (6) ' 


and in Kirpa Ram-Lachhman Das v. Sawan 
Mal Gopi Chand. (1) that ‘a suit by an 


agent to recover the amount due from | 


‘his client must be . brought within the 
period of limitation prescribed by Art. 
83, Sch. I, Limitation Act. Limitation in 
-Buch a case operates from the date of the 
payment on’ behalfof the priacipal. In 
-the present case ‘the limitation has ex- 
. pired, therefore, on the original cause 
‘:of action before tha: present suit was 
` brought. .The- period of. imitation under 
Art, 83 is threeyears from the date when 
.the plaintiff is actually damnified, and 
-it is clear from s. 222, Contrast Act, that 
a person, who deals with a commission 
agent, is bound to indemnify him. Ia 
these circumstances the appeal must also 
succeed on the question of limitation, evan 
:if it were held that the plaintiff. could 
. -fall-back on the original causa of action. 
-:. IT accept the appeal, sat aside the 
decree.of the lower Appellate “Court and 
. restore that. of the trial Judge dismissiag 
. the suit. with costs ia the: trial Court 
and in this: Oourt. ve Es i 
A. 4 Appeal allowed. 


(2) 26 Ind. Cas. 415; 23 
100 P. L. R.1915 . 


5) 73 Ind, Oas. 143; A. 1. R: 1923 Lah, 473. ` 
b 92 Tnd. Cas. 595; A. I. R. 1924 Lah. 152; 7 Lah. L, 
J.598; 27 P. L. R. 32. pa 

(7) 108 Ind. Cas. 40; A. I. R. 1927 Lah, 823; 9 Lah, L. 
J.493;29P.L.R.61. > 


‘ CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DROREE No; 1659 
oF 1925, | 
` ‘December 22, 1927, ` 
Present:—Mr, Justice Page ani 
wee Mr. Justice- Daval. >, 
MADHU MOLLA—Daraypant 
“ov” APPELLANT 
. `` wersůs ` 
§BABONSA KARIKAR AND orngis— 
T PLAIN MITES — RESPONDENTS. i 
Registration :Act (XVI of 1998), 3. 32—Death of exe- 
~ cutat of dz l—Rigzit of oar of szvzral heirs t? present 
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No. 1 " A 


TT A MADBU-MOLLA-0, BABONSA KARIKAR, | 
` Chand (2), Sarab Dial-Ishar Dass. v. Devi É 


_in two jamas and for 


P. R. 1915/35 P. W. R. 1915; 
(3)-46-Ind. Oas. 541; 59 P. L. R. 1918; 139 P. W.R. 
918. f 
(4) 66 Ind. Cas. 900; A, I. B. 1921 Lah. 167;. 3 Lah. L. 

JOH. ; 
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deed for registrafion—'Representative of such person' 
meaning of, : 

Any.one of theco-heirs of the deceased executant 
of a document may validly present. the document 
for registration under s. 32 of the Registration Act, - 


Appeal against a decree of the Subordi- | 
nate Judge, Jessore, dated the 25th March, 
1925, modifying that of the - Munsif, 
oa Oourt, Magura, dated thè 17th J uly, 
1923. eee : 

Babu Profulla Kamal Das, for the Ap- 


. pellant. ° : 


Babu Hemendra Chandra Sen, for the 
Respondents. E - 
. JUDGMENT, 

"Page, J.—This appeal raisesan interest- 
ing question with respect to.the construc- 
tion of s. 32 of the Indian Registration 
Act (IIL of 1877), now s.32 of Act XVI 
of 1908, The suit was brought by the 


. plaintiffs for a declaration of their title 


to a share in certain lands comprised 


partition...As re- 
‘gards an eight annas share of the lands 
in suit, the plaintiffs tracéd ‘their title. 
through a kabala-which was granted to 
their vendors by one Panchu. ‘This kabala 
was executed in 1893 by Panchu, who 
died shortly after; and, on his death, 
was presented for registration by his widow. 
Panchu left-him surviving his widow, a 
brother, a sister, and a mother, and if this 
kabala was inadmissible as “evidence of 
any transaction -affecting the immoveable 
property comprised therein”, (8. 
common ground that each. of these four 
persons as, the heirs of Panchu would 
be entitled to a share of - his estate. 
The kabala having been presented by the 
widow was registered. The contention of 
tne appellantis that inasmuch as the kabala 


. was presented for registration by the widow 


-alons under s. 49 of the Indian Registration 
Ast it could not “be received as evidence 
of any transaction affecting the property.” 
Tae. question is, was the kabala -presented 
for registration by “the representative” of 
Panchu? Itis contended on behalf of the ap- 

-pellant that ia s. 32 the term“ representative 
of such person” means “all the persons who 
legally represent such person”; and that un- 
1235 all the heirs jointly presented this docu. 
maat to the Registrar the document was not 
duly presented, and the Rogistrar had no 
jartisdiction to effect the registration of it. 
{a support of this contention a number 
of authorities were canvassed before us, 


It was coaseled, however, that there ig 


32) it is 
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no direct authority upon the question 
that falls for determination in this appeal, 
It has been laid down by Lord Robertson, 
expressing the opinion of the Judicial 
Committee of the Privy Council in the 
case of Mujibunnissa v. Abdul Rahim (1) 
“that the power and jurisdiction of the 
Registrar only come into play when he 
- is invoked by some person having a direct 
relation ` to the deed,” and later in his 
judgment his Lordship added that no case 
had been cited that “gives any countenance 
tothe view that the absence of any party 
legally entitled to present a deed for re- 
. gistration isa defect in procedure falling 
under s. 87.” In that. case the Judicial 
Committee held that the deed not. having 
been presented by a person entitled in that 
behalf the registration was illegal. The 
question which we have to consider is whe- 
ther, when the widowof Panchu presented 
the kabala for registration, the jurisdiction 
of the Registrar was invoked “by the repre- 
sentative’ of Panchu. It is not contended 
that the widow's. interest in Panchu’s estate 
was not directly affected by the deed. 
But itis said that the intention of the 
Legislature was that’ all the heirs must 
combina in presenting a document for 
registration in order that. the jurisdiction 
of the Registrar should duly be invoked. I 
am ‘of opinion that that contention is ill- 
founded, ‘It may be (though it is unneces- 
sary'to decide), that the four heirs of 
Panchu were bound to admit the execution 
of the deed under s. 
failure of any of the heirs so to do would 
amount to a mere irregularity, and would 
not vitiate the registration. But why was 
it necessary that all the heirs of Panchu 
should have presented the document for 
registration? Theobject of the Legisl 
ture, as I apprehend, in enacting s. 32 was 
“to prevent a mere outsider from presenting 
for registration a document with which 
he had no concern, and in which he had 
- no interest. To allow all and sundry to 
present documents for registration would 
be-to open a door to fraud and forgery, and 
the Legislature, therefore, intended to 
provide that the registration should be 
initiated by the document being presented 
for registration. by a-person “having a 
` direct reletion to the deed”. 
to give effect to that intention 1 do not 


(1) 28 LA. '15 at p. 23; 23 A. 233; 5 Ol W.N.177; 11 
M. L. 5.58; 3 Bom. L-R. 114; 7 Sar. P, O. J, 829 (P, 


35, altbough the. 


But in order- 
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think that it was necessary or reasonable 
that the other heirs of Panchu should have 
joined withthe widow in presenting the 
kabala for registration. Ifit had been in- 
-tended that all persons directly concerned 
inthe execution of a document should 
present the document one would have ex- 
-pected to find in a case -in which, for 
instance four persons bad jointly execut- 
ed a registrable document, that the - 
document, could only duly be presented for 
registration by all four of ‘such persons 
jointly and in combination. But itis pro- 
vided bys. 32 that any oneof such persons 
may present the document for registration: 
Ezieklie & Co.v. Annada Charan Sen (2). 
I see no reason if one of four persons who 
are jointly interested in the execution ofa 
document may present the document for 
registration why one of the persons who 
were the heirs and representatives of 
Panchu, and who had “a direct relation to 
the deed”, should not in like manner be 
entitled duly to present the document for 
registration. In my opinion, in the circum- 
stances of this case, the presentation of the 
kabala fot registration by the widow of 
Panchu conformed. with the requirements 
of s. .32 of the Indian Registration Act, and 
that the kabala was presented for registra- 
tion according to law. There are no other 
points raised on behalf of the appellant to 
which I need advert, or which possess any 
substance. The result is that the appeal 
fails, and is dismissed with costs. 
Duval, J.—I agree, 
A. ; Appeal dismissed.- 
(2) 70 Ind Cas, 794; 50 O. 180; 36 O.L. J. 109; A.I. 
R. 1923 Oal.35. 2 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. - 

Orvit APPEAL No. 98 or 1926. 
March 26, 1928. 

Present:—Mr. Aston, A. J.C, 

and Mr. DeSouza, A. J. C. 
Messrs, COWASJI JEHANGIR. & Co. 

—APPELLANTS 


VETSUS p 
TYABALI A. MANDVIWALLA. 
RESPONDENTS, 
Transfer of Property Act (IV of 1882), 8. 78— 
Several mortgages—First mortgagee parting with title= 
deeds to mortgagor—Subsequent equitable mortgage 
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- by latter—Priority—“Gross neglect”, apart from- 
fraud, effect of—English doctrine of priority, whether 
applicable. ka ARE l- 

The doctrine of English Law’ by whieh, in order 


to postpone a prior mortgagee to a subsequent one, ` 


mere negligence of the former is not sufficient, but 
there must be either fraud, or negligence amounting 
to evidence of fraud, on‘his part, does not. apply in 
India, in view ofs. 78 of the Transfer of Property 
Act which makes its three ingredients’ fraud, - mis- 
representation or gross negligence disjunctive. [p. 
730, col, 2.) 

' In India it is sufficient to 

apart from fraud, but what is gross negligence is 
to be determined according to the circumstances of 
each case; the words “gross negligence” are not to 
‘be read in the light of English decisions. [ibid ] 

-~ Nanda Lal Roy v. Abdul Aziz (5) and Shan Maun 
Mull v Madras Building Co. (7), relied upon. 

Where a mortgagee allows the niortgagor to 
have the title-deeds of ‘the property mortgaged in 
order.to secure another debt and is proved to have 
been guilty of gross negligence -in thus ‘leaving the 
documents with the mortgagor and the latter borrows 
money on the security of the said deeds, the first 
-mortgagee must -bə postponed to the second mort- 
gagee towhom the existence of the first mortgage 
has not been disclosed, especially if the two mort- 
gages are equitable mortgages. ; 
gagee will have priority, whatever be the extent of 
his loan, unless a restrietion had been placed as to 
the amount to be borrowed from him and that had 
been disclosed to him and the rule of priority would 
also apply to moneys 
mortgagee on the date -of creation of mortgage in His 
favour, 1f there was an intention to secure them as 
well by the mortgage. [p. 727, cols, 1 & 2.] 

Briggs v. Jones (11), relied upon, 

[Casé-law discussed. ] r 

Appeal against a decrea of Mr, Barles, 

Additional Judicial Commissioner, Sind, 
dated the 3rd September, 1925, 
“Mr. D, F. Multa, for the Appeilants. 
Mr. Dingomal Narainsing,’- forthe Re- 
spondents, i i i 


` JUDGMENT. 

Aston, A.J. C.—This is an appeal 
from the decree of the learned Additional 
Judicial Commissioner of Sind. ‘The suit 
related to the question of priority. between 
two alleged equitable mortgagees. . 

Prior to 1920, Sir Cowasji Jehangir the 
plaintiff had lent Messrs. A. M.. J eewanji 
& Oo. a sum of Rs, 1,90,0090: without 
- security. —  . 

On the 19th May, 1920, the loan was re- 
newed and a fresh ‘promissory note was 
passed by A. M, Jeewanji “& - Oo. for 
Rs, 1, 50,000 and the titls deeds of Messrs. 
A, M. Jeewanji’s saw mills ware deposited 
as security. It was agreed that the loan 
would not ba called in for 18 months, 
which would sxgire oa 19th -Novambar, 
Oo the 18ta Octobar Mr, Cowasji Jebangir 

. junior gave Magara, A.. M, J eswanji & Qo, 


prove gross negligence, 


The second mort- . 


already due to ‘the second’ 


-amountin few weeks”, 
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an extension ‘upto 20th Dacember, 1921, 
pending thearrival of Sir Oowasji Jehan- 
gir in Bombay. The plaintiff's case is that 
Sir Cowasji in December, 1321, received 
two sanads of certain properties in Karachi 
belonging to Messrs. A, M. Jeewanji & 
Oo. as security. for the debt owing to 
him witha view to further time being 
allowed. o 

The defendant's case is that Mr. Abraham 
Joseph was entrusted with the two sanads 
ia January, 1922, forthe purpose of raising 
money in Bombay. He left the sanad with 
Sir Cowasji in order that the latter might 
make enquiries and decide whether- to 
make a further advance. On January 11, 
1922, he declined to make a further advance 
and declined to return the sanads saying 
he was holding them as security for his 
loan. Withmuch difficulty Sir `. Oowasiji 
was induced toreturn one of the sanads 
but insisted on retaining the other. On 
the 26th January, 1922, Messrs. Oo wasji 
Jehangir & Co. wrote to. Messrs. A, M. 
Jeewanji & Oo. Bombay. i ; 

“Referring tothe various interviews your 
son and your Secretary had with-me I 
agree to extend the time of the mortgage 
onyour passing me an agreement giving 
mea lien onall the oil engines you have 
in the fastory aad al3> on the two sanads 
of the Karachi property together with 
the title deeds relating to the said pro- 
perty.” } fe ast i 

Meanwhile Messrs, A. M. Jeewanji & Oo., 
had been negotiating with the Punjab 
National Bank for a farther loan or for the 
sale of the property the, sanad of which was 
with Sir Oowasji. "> 

On the 14th February, 1922, the Directors 
of the Punjab National Bank rejected the 
application fora loan but agreed to ne- 
gotiate witha view to a purchase, On 
the.1éth February they left the matter to 
the Manager of the Karachi Branch. Oa 
the same day they wrote that they might 
goup to Rs.350 per ‘square yard or even 
higher, — 3 

On 20th. February the Karachi Managér 
wired tothe Directors that the contract 
was closed subject to their immediate con- 
firmation, - On the following day, viz, on 
2lst February Messrs. A.-M. ‘Jeewanjic 
Oo. wired as follows to their firmin Bom bay 
vizr— . ° 

“Inform Sir Oowasji are making arrange- 
meats every hope of success will pay “his 


t 
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On the 27th February, 1922, the Direct- 


ors Punjab. National Bank wrote that 


they were not 


‘ proposal .unless the- original offer of 


“Rs. 300 per square yard was 
_ Eyen then they had to seriously consider 
--whether it was prudent to invest so much ` 


` capital. -On the Ist March Messrs. A. M. 
` Jeewanji& Oo., Karachi, wired to their firm 


in Bombay as follows:— 
‘Have arranged raising money on 


` Karachi property send documents immedi- 


ately in possession Sir Cowasji will remit 
on receiptofsame”. ` 

`: Mr. Yusifally the son of Mr. A.M. 
Jeewanji showed the two telegrams dated 
2ist. February and Ist March to Gir 
Oowasji and received the sanads of the 
Karachi property passing the following 


' recelpt:— 


; Bombay, 2nd March, 1922. 
“Received from Sir: Cowasji. Jehangir 


Bart,-the title-deed of Karachi property ` 


forthe purpose of selling it, or raising 
morey on the same, for paying off the 


` mortgege-debt of Sir Cowasji Jehangir, 


with one month's notice. Ihereby under- 


take to returnthis document and the ether: 
> document to Sir 


| Cowasji in the event 
of the property not being sold or money 


‘notraised on the mortgage of the same”. 


On the 7th March, 192°, the Manager, 


Punjab National Bank, Karachi wrote to 
the Secretary in Lahore with a view to re- - 


' opén the question of purchase. .He asked 


' the‘defendant in the sum of Rs. 25,000 < 


the Board to wire sanction if they decided 
to purchase. the property at between 


“Rs. 325 and Rs. 330 per square yard saying 


the parties required the amount within the 


- next week, . 


Onthe 20th March, thé Manager wired 
that the preprietor wanted a final decision 


. by Wednesday or he would sell. to another 


party. On the Sth April, 1922, Messrs A. 
M. Jeewanji & Co. who were indebted to 


“ obtained a further advance of Rs. 50,000 


to India. . He. had an 
“ Cowasji Jehangirin Bombay and it was 
. agreed on 3rd August that Sir Oowasji 

would give him a month's: time; Mr. A. M. 


, on the security of the property and de- 
‘posited the sanad as security. -At the end . 


of July, 1922, Mr. A. M. Jeewanji returned 


Jeewanji -would endeavour to sell ‘the 


“properties and if he failed -to doso he 
‘would return the two sanads or any. other 


prepared to consider the .. 


agreed to. 


: defendant’s charge 


interview with Bir- 
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documents of the value of.Rs. 3 lacs with- 
out further delay. On the 22nd August, 
1922, the defendant advanced ‘Rs. 75,000 - 


“to Messrs. A.M. Jeewanji & Co. and early 


in September, 1922, a further sum. of 
Rs. 42,000 - was paid- on the same 
security, Messrs A. M. Jeewanji & Co. 
passed a pro-note for Rs. 2,30,000 in -favour 


of defendant.- | ; 


On 12th February, 1923, the firm of Sir. 


Cowasji Jehangir filed a suit against Mr. 
‘A. M, Jeewanjiin the High Court, Bombay. 


` On 10th July, 1923, the disputes between 


the defendant and Messrs. A.M. Jeewanji 
& Oo. were referred to “arbitration in © 
Karachi, Onl9th July, 1923, an award . 
was made. -Messrs. A, M. Jeewanji & Oo. 
were ordered to pay the amount-due in 
two months. On 9th August, 1923, plaint- 
iff obtained a preliminary decree. ex parte 


. against Mr. A. M. Jeewanji from the 


Bombay High Court. On’ the 20th :Sep- 
tember, 1923, after the’expiry of the two 


| months, defendant made an application for 


the execution of the award decree in the 


Court of ‘the Judicial -Commissioner in 
Karachi and obtained en order’ for the sale ` 


of the property. On 25th February, 1924, 
the plaintiff obtained a final. decree from 
the Bombay High Court ordering the sale 
of the property. On the 26th February, 
1924, the plaintiff filed the-present suit 
against the defendant. Thereafter a con- 
sent order was obtained for the ‘sale of the . 
property and the property was’ sold on 


‘16th April, 1926, for Rs. 1,35,000. 
-- The learned Additional Judicial Gommis- 


sioner held that plaintifis were equitable 
mortgagees and that their charge for 
principal and interest had priority over the 
in -respect 
advance made on or-before 5th April, 1922, 
that the sanad was obtained by Messrs. 


A.M. Jeewanji & Co. fiom ‘Sir Cowasji 


by a false representation - but.that ‘on 
account of -the -gross negligence -of 
the plaintiffs after 5ih April, .1922, the 


. defendant was entitled to priority in: res- 


pect of the advances made on 22nd August, 
1922, and 5th September, 1922. He- further 


held that defendant had no ‘knowledge - of 
_the prior mortgage, that the reference and 
, award were not collusivé,.that the interests 


of the other partners in Messrs, A. M. 


-Jeewanji &.Co. could not be affected: by the. 
- decree obtained in the Bombay High Oourt 
against. Mr, 


A, M. Jeewanji -and “that 


of the — 
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plaintiffs were bound to marshall their 
securities, : 

At the hearing of the appeal the learned 
Advocate-Ganeral of Bombay who appear- 
edfor the plaintiffs stated that he did not 
propose to challenge the findings of fact, 
Certain findings, however, have been chal- 
lenged by the defandant. 

It seems to me difficult to believe the 
allegations contained in the plaint ia this 
suit and in the plaint in Suit No. 638 of 1923 


in the Bombay High-Oourt that the two- 


sanads were deposited in December, 1921, 
simply.as security for the debt to gain 
further time. The pro-note which became 
dueon 19th November was a pro-note for 
~ Rs. 1,590,000 only. The negotiations _ bet- 
ween Messrs. A, M. Jeawanji &iOo. and the 
Punjab National Bank- indicate that the 
property the subjectof this suit was régard- 
ed about that time as being worth between 
7] and 24 lacs of rupees. It consisted of 
2079 square yards and on 18th February 
the Directors informed their Manager in 
Karachi that they might be willing to pay 
even more than Es. 350 per square yard. 
. Even. allowing. for the weakness of the 
‘security provided by the saw mills and: the 
oil engines it seems unlikely that Messrs. 
A. M. Jeewanji & Co. who were in urgent 
need of'money for the purpose of saving 
their Bombay business from disaster would 
have deposited both the sanad of the pro- 
perty in suit and-a sanad of another 
Karachi property of great value merely as 
security to gain an extension of time. 
- The absence ofany letter regarding such 
an arrangement similar to the letter (Ex. 9) 
- dated 19th May, 1920; when thesaw mills 
were given as security, in my opinion, tells 
against the plaintiffs. Mr. Abraham ad- 
_ mitted.in evidence that before the sanads 
were given to Sir Oowasji, the latter had 
refused to give an extension of time but his 
story that he. gave them with a view to 


obtaining a further loan is supported by the ' 


telegram which he sent on. llth January, 
1922, to the Karachi firm of Messrs. A, M. 
Jeewanji & Oo. and by the letter he wrote 
on 20th January, 1922, (Ex. 24-B) to Mr. 
A.M. Jeewanji in London. Mr. Oowasji 
Jehangir (junior) admitted that Yasifally 
aud Abraham asked for a further loan, 
“ While Sir Oowasji said it was absolutely 
false thatthe sanads ware given tə him for 
perusal he admitted that Yasifally and 
Abraham might have come to him to 
“enquire about his decision whether he 
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would advance further money after they `. 
left the sanads. He could not remember 
whether Abrahamand Yusifally told him 
to return sanads, saying he had no’ 
right to keep them. He admitted they may ' 
have said so. He admitted also that 
before lodging the sanads they told him. 
they wanted more money and that he told 
them to lodge the sanads- and he would’. 
consider . their proposal thereafter, He 
admitted that they may have pressed him 
to return the sanads, í f . 

It seems to me clear from the evidence, 
that one of the objects, and a main object,’ 
with which the two sanads were given to’ 
Sir Oowasji was to get a furtherloan. Mr. 
Abraham's letter, however, (Ex. 24-B) dated 
20th January, 1922, shows, that by the’ 
date one of the two sanads was ‘returned by 
Sir Oowasji and lodged with Bhawanidas, 
and Mr. Abraham, on the strength of these 
securities, arranged with Sir Oowasji and 
Bhawanidas that they would not press for 
immediate payment. The action taken: 
by Mr. Abraham does not appear to have 
been objected to by Mr. A. M. Jeewanji 
nor byanyof the partners in Karachi, 
I am ofopinion that Sir Cowasji by 20th 
January, 1923, was an equitable mortgagee 
of the property in suit by virtue of the 
arrangement made by Mr. Abraham. The 
latter informed. Mr. Jeewanji that Sir 
Cowasji might wait for six months or a 
year. I cannot accept. the -contention of 
the learned Advocate-General that the 
letter (Ex. 11) dated 26th January, 1922, 
constituted arecord of an agreement, It 
seems to me to have partaken more of the 
nature of an ultimatum, the more so; since 
one of the sanads referred toin the letter 
had already been deposited with Bhawani- 
dasin circumstances which rendered it 
virtually impossible for Messrs. AM, 
Jeewanji & Co. to gat it back, 

Turning now to the circumstances in 
which Sir Cowasji parted with the sanads 
to Yusifally, the evidence doss not appear 
to me to establish that Mr. Abraham when 
he sent the telegram datéd Ist March from 
Karachi was aware of the letter dated 
27th February addressed by: the Panjab 


National Bank in Lahore to their Manager 


in Karachi, for the letter would hatdly 
reach the Karachi- 

discretion innegotiating (see the letter 
dated the 18th February) and two: days 
later he had wired that the contract ewas ` 


Manager -bafore lst ` 
‘March. The letter had baen given a wida 
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closed subject to immediate confirmation. 
While, therefore, the statements in the 
telegram sent to Bombay on March Ist 
were not strictly correct, the contract of 
sale not {having been confirmed by fhe 
Directors, the negotiations with the local 
Manager of Bank were apparently complete. 
While, therefore, misrepresentation appears 
to be established, the evidence does not 


appeer tome to prove the existence of- 


fraud. < 

With regard to the question of priority 
I agree with the learned Additional Judicial 
Commissioner that the plaintiff was guilty 
of gross negligence in not taking steps to 
get back the sanad before August. It is 
true that Mr. Cowasji Jehangir (junior) 


stated that between 2nd March and 8rd° 


August there were interviews at which 
pressing demands were made but in answer 
to a cross interrogatory (No. 10) he said 
he was present at the interviews which 
took place upto - 7th December, 1921, and 
atsome interviews in-July and August, 
1922. Sir-Cowasjiadmitted that between 
March and August, 1922, no letter was 
addressed to Messrs. A. M.Jeewanji & Co. 
demending back the sanadand that after 
his letter dated 26th January, 1922, neither 
Abraham nor -Yusifally saw him. Sir 
Cowesji believed he was not in Bombay, 
between April and July, but in Delhi. 
He was relying on the receipt and on the 
coming of Mr. Jeewanji. He admits that 
both Abraham and Yusifally may have re- 
presented tohim that their firm wanted 
money badly. - : 

Or behalf of the plaintiffs reliance is 
placed onthejudgment of Sir Lawrence 
Jenkins in Monindra Chandra Nandy v. 
Troyluckho Nath Burat (1) and. the cases 
cited therein, viz., Evans v. Bicknall (2), 
Martinez v. Cooper (3), Farrow v. Rees (4). 
It is contended that to postpone a prior 
mortgagee, mere negligence is not 
suffieient,there must either be fraud or 
negligence amounting to evidence of fraud 
on his part. The case of Monindra 
Chandra Nandy v. Troyluckho Nath Burat 
(1) was referred toin Nanda Lal Roy v. 
Abdul Aziz (5). Holmwood,J., there 
observed :— 

1) 2 0. W. N. 750. 


5) (1801) 6 Ves, Jun. 174; 31 E.R. 998; 5 R.R. 


45. 2 
(3) (1826) 2 Russ. 198; 26 R, R. 49; 38 E. R. 309. 
(4) (1810) 4 Beav. 18; 4 Jur. 1028; 49 E. R. 243; 55 


R.R. 1 
(5) 34 Ind. Oas. 115; 43 O. 1052. 
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“Tt is true that the English cases, which 
he cites not as authorities but guides, 
do seem ‘toimport the idea of fraud if only 
by implication, although the distinction 
drawn bys. 78 is clearly made by Lord 
Justice Turner in Hunt v. Elmes (6); but 
all that is derived from these cases is 
that themere omission on the part of the 
mortgagee to take and keep the title-deeds 
is not of itself gross negligence and exist- 
enceof gross negligence must be determined 
according to the circumstances of each 
case.” In the case of Shan Maun Mull v. 
Madras Building Co, (7) the Court was not 
prepared to hold that the words ‘ gross 
neglect ' in s. 78 of the Transfer of Pro- 
perty Act must necessarily be read by the 
light of the English decisions, 
` In Somasundara Tambiram v. Sakkarai 
Pattan (8) it was pointed ‘out that non- 
possession of title-deeds by the first mort- 
gagee is a circumstance which -certainly 
calls for explanation on his part but it may 
be explained and if he can satisfy the 
Court that the absence of the title deeds 
was reasonably accounted forto him at 
the time when he obtained his mortgage, or 
that he was subsequently induced to part: 
with them upon such grounds and under 
such circumstanees as to exonerate him 
from any serious imputation of negli- 
gence, he ought not to lose his priority be- 
cause the mortgagor may afterwards have 
dishonestly handed over the title-deeds to 
a second mortgagee. 

In Damodara v.’ Somasundara (9) a 
mortgagee at the request of the mort- 
gagors returned. to them the certi- 
ficate of title to the mortgage-premises to 
enable them to raise money to pay off his 
mortgage which was duly registered. The 
mortgagors showed the certificate to a. 
third person whom they informed of the 
existence of the first mortgage and borrow- 
ed Rs. 400 from him. Subsequently they 
informed him that the first mortgage was 
paid off and delivered. the certificate to 
him and executed a. mortgage to secure 
the sum of Rs. 400 and a further sum of 
Rs. 800. Kernan, J., held that although the 


second mortgage had been wanting in 


(6) (1860) 2 De. Q. F. & J. 578; 30 L. J. Oh. 255; 7 
Jur. (N. s ) 200; 3 L. T. (N. s.) 796; 9 W. R. 362; 45 R. 
R. 745; 129 R. R. 204. 

Mo) 15 M. 268; 2 M. L.J. 95; 5 Ind. Dec, (N. 8.) 


(8) 4 M. H. C. R. 369. i 
(9) 12 M. 429; 4 Ind. Dee. (N. 8.) 648. 
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caution, yet sincs he had been thrown off 
his guard by the conduct of the first mort- 
gagee in returning to the mortgagors their 
certificates of title the second mortgagee 
was entitled to priority. i 

In Mutha v. Sami (10) the Court pointed 
out that the rule of equity is that a prior 
encumbrancer will not be postponed to a 
subsequent incumbrancer unless he has 
been guilty of gross negligence amounting 
to fraud in its qualified legal sense. In that 
case, however, the prior mortgagee had 
merely pledged his mortgage-deed to secure 
unpaid purchase money. The facts in the 
present case seem to me clearly distinguish- 
able. In Briggs v. Jones (11) a mortgagee 
of lease-hold property lent the lease to the 
mortgagor for the purpose of raising 
money telling the mortgagor toinform the 
person from whom he proposed to borrow 
money that there was a prior charge. The 
mortgagor borrowed money from his 
bankers on the security of a deposit of-the 
lease witheut giving them notice of the 
mortgage.. It was held that the prior mort- 
gage must be postponed to that of the 
bankers. 


The facts in the present case appear to 
mein certain respects similar to those in 
Briggs v. Jones (L1) and Damodara v. Soma- 
sundara (9). In both cases the prior mort- 
gagee gave the documents of title tothe 
mortgagor for the purpose of raising 
money. In the present case the plaintiffs 
knew Messrs. A. M, Jeenwanji & Oo. wanted 
money. Exhibit 14 showsthat he knew that 
the documents were wanted for the pur- 
pose either of selling the property or of 
raising money. He did not as in Briggs v. 
Jones (11),direct the mortgagor to inform 
the person from whom he proposed to 
borrow money or to whom he proposed to 


sell the property that the property was. 


encumbered. He took no steps to.give 
notice to the latter of his mortgage. He 
remained inactive for five -months and by 
his conduct enabled the mortgagor to 
deceive thesubsequent mortgages who had 
no notice of the prior mortgage. - “In such 
circumstances”, as Lord Romilly, remarked 
in Briggs v. Jones (11), “a person who puts 
it in the power of another to deceive and to 
raise money must take the consequences; 
he cannot afterwards rely on a particular 
or different equity.” Inthe case of Perry 


| (10) SM. 200; 3 Ind. Dec. (N. s.) 138. 
| (11) (1870) 10 Eq. 92; 22 L. T. 212. - 


MESSRS, COWASJI JEHANGIR & 00. V. TYABALI A. MANDVIWALDA, 


727 


Herrick v. Aitwood §(12), where -the mort“ 
gageés allowed the mortgagor to have the . 
deeds, in order to give a first mortgage to 
secure a debt, and the mortgagor, instead 
of only giving. the first mortgage, borrowed 
the moneys, it was held that the mortgagees 
must be postponed to the persons from 
whom the mortgagor had thus obtained 
loans on the security of the deeds. Lord 
Oranworth there observed: ‘I agree with the 
Master of the Rolls in every. part of .whose 
judgment in this case I entirely concur that 
if a person taking a legal mortgage chooses 
to have the deeds with the mortgagor not 
through negligence or fraud but with the 
intention of enabling him to raise a sum of 
£ 15,000 which is to take precedence of the 
legal mortgage, the mortgagee cannot’ as 


` against subsequent mortgagees complain if - 


instead of £ 15,000 the mortgagor raise 
£ 50,000 because he has himself put itin 
his power to raise anysum of money he 
pleases. Thisis the true nature of this 
transaction. It is not a case in which 
there was any negligence, It isnot a case 
as I am willing to believe in which there 
was any fraud but it is‘acasein which the 
mortgagees did deliberately and intention- 
ally leave the deeds in the hands of the 
mortgagor, in order that he might raise 
money. To hold that a person who advanc- - 
es money onan estate the  title-deeds of 
which are under such circumstances left 
in the handsof the mortgagor, is not to 
have preference would be to shut our eyes 
to the plainest equity. 

In view of the opinion expressed by Lord 
Cranworth, L. ©., and, Lord Romilly, in 
the above mentioned cases, I would give 
preference to the defendant, as an equitable — 
mortgagee, even with regard to the advances 


made by him on the 5th April, 1922. 


It is, however, next eontended, that even 
if plaintiffs were able to. establish, that 
their equitable mortgage was entitled to 
priority, the effect of their amission to sue 
the remaining three partners in Messrs, A. M. 
Jeewanji & Oo. would. be to restrict their 
rights, in any event, to a ath share of the sale 
proceeds of the property in suit. 


In view of our findings, the question 
whether the plaintiffs by virtue of the 
Bombay High Oourt.decree hada right to 


“a greater share than 4 of the property in 


suit appearsto be academic. In case, how- 
ever, our findings are wrong, I would 


(12) (1857) 25 Beav. 205, 53 E. R. 615; 119 R. R. 10. 
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in this 
suit as to- the date, when the-three partners 
other than Mr. A. M.. Jeewanji-joined the 


firm, what their shares were, and when the: 


property was acquired. The decree of the 
“High Court ‘makes the entire property 
liable to-sale and it has been sold by con- 
sent: For the purpose of the Bombay 
High Oourt suit, what has been sold is the 
~ right, title and interest of Mr. A. M. 
Jeewanjiin the property. Thecorrect pro- 
cedure for the other partners in Messrs. 
A. M. Jeewanji & Oo.and persons claiming 


through them, if they claim a portion of: 


the:sale proceeds,. would be id my opinion 
to’ establish: their claim in execution pro 


; - ceedings.in the Bombay High Court. 


. Wor the reasons above set forth I would 
dismiss the appeal with costs. I would: 


allow thé cross objection relating to priori= 


ty. The cross-objection relating to costs 


as: between Pleader .and client was not. 


pressed. ; SIN - 

DeSouza, A.d.C.—I have had the 
advantage .of perusing the judgment of 
my learned -brother which has just been 
delivered, The facts have been exhaustive- 
ly. surmmarisedin his judgment. I- propose 
to deal with two points of law. g 
- 1. Whether in the circumstances the 


_+ plaintiff was the equitable mortgagee’ of 


the property in-suit and if so, and from 
- what. date. . o> 

2, Whether the defendant should be given 

` priority. ; < 

The learned trial Judge found that Abrah- 

am Joseph as attorney for Messrs. A. M, 

Jeèwanji & Oo. some times before 7th 

December, 1921, handed over both sanads 

to the plaintiff Sir Cowasji 


vance and partly as additional security 
for thé loan .already due and that the 
plaintiff, therefore, became the equitable 
mortgagee of the property in suit from 

~ the..date of depasit. 
The date of the actual deposit of the 
title-deéds is somewhat obscure, The 
plaintiff's case is that Sir Cowasji Jehangir 
on his return. from England landed in 
Bombay on 19th November, 1921, and that 


| it wassometime before8th Dacember, 1921, 
“on which date Mr. Oowasji (junior) assumed © 


_office as Member of: the Mxeeutive Ooan- 
cil of the Governor of Bombay that the 
title-deeds were deposited. It is, however, 


. noteworthy: that both in paras. 2—4 of the. 


plaint in this suit as well as in the’ plaint 


kp 
’ e eas 


Jehangir, > 
` partly with a view to secure a further ad- 
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in Suit No. 638 of 1923 in the Bombay High 
Court filed on 12th` February, 1923; it is: 
stated that -it was’ not- till the end of 
December, 1921, that the plaintiff Sir Cowasji 
on his return from Eagland was request- 
ed to grant further time and thathe’ did 
so on the two title-desds being deposited ' 
as - further security. The-plaint goes on 
to say that the first sanad was returned 
on 22nd February, 1922, and -the second: 
sanad on 2nd March, 1922. Itwasnot till 
the examination on commission of Mr.. 
Oowasji (junior) on 12th June, 1925, that. 
the return of Sir Oowasji Jehangir from 
England was antedated to 19th November, 


. 1921, and the deposit of the _ sanads to ` 


some date prior to 8th December, 1921. 

The evidence of. Abraham Joseph on the 
ether hand is to the effect that- he handed. 
over the title-deeds to Sir Oowasji Jehangir 
towards the end of December, 1921, or early ` 
in January, 1922, toenable him to make 
enquiries about the value of the Karachi 
properties with a view to a further advance 
being- made and that the first sanad was 
returned on llth January, 1922, and the 
second on 2nd March, 1922. . | 

The learned trial Judge has preferred to 
accept. the plaintiff's story on this part 
of the -case partly because the defendant 
could well have disproved the statement 
of the plaintiff by producing a passenger 
list of 19th November, 1921, and partly 
because Abraham Joseph is. guilty of 
prevarication in some portions of his evi- 
dence and he should not, therefore, be 
believed when his statement is in conflict 
with that of the plaintiff or of Mr. Cowasji 
(junior). ; 

This is a finding of fact which the 
Court of Appeal would -not lighly in- 
terfere with. But seeing that the bulk 


‘of the evidencs in this case was recorded 


on commission, it seemsto me that pre- 
ponderating weight should not be attach- 
ed to the findings of fact by the trial 
Court. In the case of Maganmal v. 
Darbarilal Chowdhry (13) their Lordships 
of the Privy Council observed. “In a case 
which entirely depends upon questions of 
fact, neither of the Courts dealing with 
the case had the benefit of seeing the 
witnesses and had to appreciate the evi- 
dence recorded by another Judge.. Under 


» (13) 107 Ind. Cas. 113; A.-I,.R. 1928 P. 0..39; 54 M. 
L J. 208; 30 Bom. L. R. 296; 50, W.N. 226; 47 O. 
L. J. 222; 27 L. W. 523; I. L T. 40- Cal. 124; 24 N. L. 
R. 40 (P. C.). e 5 : 


i 


+ 
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these’ circumstances their Lordships are 


unable to attach the same importance as 
they otherwise would to the findings of 
fact of the trial Court”. 5 . 

It would hardly have been possible for 
the defendant -te prove the exact date 
of Sir -Cowasji's landing in Bombay except” 
by issuing a roving commission to the 
several steamship companies. But, assum-, 
ing that he landed on 19th November it may 


well have been that the title-deeds were. 


not handed.over to him till the end of 
December. To me it seems that the ear- 
lier -statements made in the plaint in’ 
the Bombay suit and repeated in the plaint 
in the present suit’ as to the date of 


` handing over the title-deeds is more en- 


“Messrs. A, M. Jeewanji. & Co. 


titled to weight, especially as in the view 
I take of the case, it is hardly likely that’ 
y would 
allow the title deeds to lie idle in the 
hands of ‘the plaintiff from before Sth- 
December, 1921, to llth January, 1922. 


The point is material to this extent that 
the date of deposit isan element in determin-- 
ing the question whether the original 
deposit was with the direct object of giv- 
ing an. immediate security or diver so 
intuitu, My own view, is, that the main 


` object with which the two. sanads were 


originally handed over. to Sir Cowasji 
was to obtain a further loan:-but that 


‘on the 11th January, 1922, when-he return- 


‘ed one of the . sanads and retained the 


other, pertaining to the property in suit, 
it was by arrangement with Abraham Joseph 
that he should hold the latter by way 


`-. of equitable mortgage on the property. It- 


was an arrangement which Abraham Joseph 
was competent: to enter into on behalf of 
Messis. A. M. Jeewanji which he communi- 


' eated to his principal: Mr. Alibhai in his 


letter (Ex. 24B)° ‘dated 20th January, 
1922, and which the latter acquiesced in. 

The undertaking given by Yusifally when 
he received back thesanad on 2nd March, 
1922, to return the document; in the event 
of the property not being sold or monéy 


‘not being. raised on .the mortgage of the 


game in the receipt (Ex. 14) passed by 
him, points to the same conclusion. 


` It was contended on behalf of the de- 4 
fendant that so far as Abraham Joseph 


was concerned, it was nota voluntary ar- 


rangement as the plaintiff ‘who. was äl- 
ready -in- possession of the sanad was, 


in view of the desperate situation in which 


t 
4 ~ 


`, r 


2 
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the firm of Messrs. -A. M. Jeewanji found’ 
itsélf in @ position to dominate his will and’ 
there was, - therefore, no consensus.ad. idem 
between the contracting parties. The ob- : 
vious answer is furnished by the report 
of the arrangement made by Abraham. 
Joseph himself to his principal in Londan 
in his letter (Ex 24-B) wherein he expressly 
writes. “We have arranged with Sir Cowasji 
and Bhavanidas not to press us for im- 
mediate payment on the strength of these 
securities.” Itis the report of an arrange- 


ment not extorted under duress but con- 


ceded as an act of grace. 
It is true that in the telegram. (Ex. 24-A) 


_despatched by Abraham Joseph on llth 


January, 1922, to the Karachi firm he com- 
plains that Sir Cowasji had detained one 
sanad against -his will but the telegram 
was probably meant.to save his fare with 
his employers for the time being. Be this, 
as it may, reading that telegram in 
conjunction with the reply of the Karachi 
firm (Hx.114) dated 12th January, 1922; 
and thereport ofthe arrangement made 
to the head of the firm in Londen in 


the letter (Ex. 24-B) dated 20th January, 5 


1922, the reasonable conclusion is that 
Abraham Joseph, making a show of reluct- 
ance at first was in ihe end only too 
pleased ‘to leave one of the sanads, in the 
hands of Sir Cowasji to obtain a respite 
from’ immediate legal proceedings. The 
letter. (Ex. 11) subsequently addressed to 
the firm by Sir Cowasji on 26th January, 
1922, was an attempt made by him ex- 
majore cantela to strengthen~-his position 
by: ebtaining a memorandum of lien over 
both the sanads and the oil engines in | 
the factory, drawn up in proper form, but 
seeing that one of the sanads hadin the 
interval been deposited with sBhavanidas 
and the'other was in his safe-keeping, ke 
did not -press the attempt further. : 


Of course, the law is well-settled that 
the intention to create a mortgage operates 
as a constructive delivery of the. title-deeds. 
though they were already in the posses- 
sion of the plaintiff, Wright, Ex parte (14), 
It is also settled law that the equitable 
mortgage subsequently.created will also 
cover moneys previously advanced and 
then dueif there isan agreement tothat 
éffect or an intention to secure them can 
be inferred from the circumstances, Farley 


(14) (1812) 19,Ves, Jun. 255; 34ER.518, > ; 
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Ex parte, New, In re (15), Smith, Ex parte 
(16). l f i 
“The next point for consideration is, whe- 
ther the plaintiff, the prior mortgagee, 
should be postponed to the defendant 
who is the subsequent encumbrancer. The 
learned trial Judge has held that the 
plaintiff should have priority with regard 
to advances made by defendant on or 
before 5th April, 1922, but not with regard 
to advances made on 22nd August, 1922, 
and 5th September, 1922, because the 


plaintiff was .not guilty of more ‘than: 


ordinary negligence in failing to regain 
possession of the title-deeds till 5th April, 
1922, but that he was guilty of gross 
-neglizence thereafter within the meaning 
of s. 78 of the Transfer of Property Act, 


Exeeptions to therule Qui prior tempore 
potior jure are enacted in s. 78 of the 
Transfer of Property Act and it is our 
own Statute Law rather than the English 
authorities that should determine the 
question of priority in the present case. 
In England the question is complicated 
by the reverence paid to the legal as 
opposed to the equitable estate andin a 
conflict between a legal estate and-a subse- 
quent equitable estate, the result of the 
authorities deduced by Fry, L. J., in the 
leading case of Northern Counties of 
England Fire Insurance Co. v. Whipp (17) 
after an exhaustive discussion of the 
authorities seems to be that a legal 
mortgagee will lose his priority only if 
he has been guilty of fraud but not by 
reason of mere negligence, however gross. 
No doubt, the rule of equity is that 
when the equities are equal; the law 
shall prevail. But in this class of cases 
it looks as though the law is allowed to 


prevail even when the equities are gross-. . 


ly unequal. . 


Butas between two equitable estates 
the English Courts have uniformly applied 
the general principle that when one 
of two innocent persons must suffer, it 
should be he who by his own acts and 
conduct hae caused the other to be 
imposed upon; National Provineial Bank of 


(15) 1841) 1 Mont. D. & De. Œ. 683; 10 L. J. Bk. 55; 
Jur. 512 


ur. . 

(16) (1841) 2 Mont, D, & DeG. 314. 7 
- (17) (1884) 26 Oh, D. 482; 53 L. J. Oh, 629; 51 L, T, 
808; 32 W.R. 626. 5 y l 


> 
. CW 


- the learned Judge 
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England v. Jackson (18) and Farrand v. 
Yorkshire Banking Co. (19). 

The learned Advocate-General cited the 
principalIndian decisions bearing on the 
point. He laid special stress on the deci- 
sion of Jenkins, J., in Monindra Chandra 
Nandy v. Troluckho Nath Burat (1) where 
deduced from the 
English authorities the principle that in 
order to postpone a prior mortgagee . 
there must be on the part of the conduct 
amounting to fraud or negligence point- 
ing almost irresistibly to a fraudulent 
intent, A 

This case was distinguished in Nanda 
Lal Roy v. Abdul Aziz (9) where Holmwood 
J., remarked “s.78 makes its three ingredi- 
ents fraud, misrepresentation, or gross 
negligence disjunctive and one cannot be 
defined interms of the other or others, 
They are three different kinds of conduct 
and are in no way co-extensive’. The 
decision of the Madras High Court in 


Shan Maun Mull v., Madras Building Co. 


(7) is also to the same effect. The 
Oourt observed “No doubt the tendency 
of the English decisions......ha3 been to 
refuse to postpone the owner of the prior 
legal estate to a subsequent equitable 
encumbrancer merely on the ground: of 
gross negligence unaccompanied by any 
element of fraud. We are not. prepared, 
however, to hold that the words: ‘gross 
neglect’ in s. 78 of the Transfer of Pro- . 
perty Act must necessarily be read by the 
light of the Fnglish decisions. “On the 


‘contrary the language of the section ‘where 


through thefraud,misrepresentation or gross 
neglect ete., seems: to us to indicate an 
intention to make gross neglect of itself 
and apart from fraud a reason for postpone- 
ment of the prior mortgagee. " 

And it is in our opinion strictly in 
accordance with the principles of eqaity 
that a person who by his gross neglect 
enables another to commit a fraud shall 
suffer for that fraud. We should, therefore, 
hold that under s. 78 of the Transfer of 
Property Act apart from the question of 
fraud, the second defendant having been 
guilty of gross neglect in allowing the 
title-deeds to be out ofhis possession and 
thereby allowing the plaintiff. company 


“to be induced to advance money on the 


019) (1886) 83 Oh. D. 1; 55L. T. 458; 34 W. R. 


(19) (1889) 40 Oh. D. 182; 58 L, J. Oh, 238; 60 L. T. 
669; 37 W. R. 318.. ` i 
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security ofthe mortgaged property should 
be postponed to the plaintiff's mortgage.” 
` I venture to think with the utmost 
respect to the learned Advocate-General 
of Bombay that the conflict in the Indian 
authorities is more apparent than 
real. The case of Monindra Chandra 
` Nandy v. Troyluckho Nath Burt (1) which 
he asked us implicitly to follow in view of 
the great eminence - of the learned Judge 
who decided the case, was a case of con- 
test betweent a prior legal mortgagee 
and a subsequent equitable encumbrancer. 
The English authorities relied upon in that 
case furnishing a guide as to force of- the 
‘expression ‘gross negligence’ in s. 78 of 
the Transfer of Property. Act are also 
cases as where the contest was betweena prior 
legal estate and a subsequent equitable 
estate. Different sets of rules have always 
regulated the contest between a legal estate 
and an equitable estate and between two 
‘equitable estates inter se in the English 
Courts. In India the distinction between 
alegaland an equitable estate no longer 
exists. But s. 690f the Transfer of Pro- 
~ perty Act provides for a form of mortgage 
‘which on the analogy of the English sys- 
tem is somewhat loosely described as an 
‘equitable mortgage. And where the con- 
test is between a legal and an equitable 
mortgage in this country, the practice said 
to prevail in the mofussil, adverted to by 
~ Jenkins, J., to return the title-deeds to 
the mortgagor and to allow tbem to re- 
mainin his custody after the legal mort- 
gage is executed and the universal system 
of registration of a legal mortgage by 
. virtue of which the omission to search 
the register may amount to such gross nega 
ligence on the part of the subsequent mor- 
gagee as to attract the consequences which 
result from notice are all foctorsin determin- 
ing whether there has-béen- a gross 
neglect within the meaning of s. 78 of 
the Transfer of Property A¢t-in each par- 
ticular case. And it is with references to 
the facts of that particular case that the 
` observations of the learned Judge must be 
understood, - = ihe 
The present case, however, is one of a 
. contest between two equitable mortgagees 
where different considerations come into 
play. I take it that the reasonable inference 
from the evidence. is that the. plaintiff 
.. handed over the sanad to hiš mortgagor for 
- the express object of raising money on it 
by sale ‘or mortgage, that he made no. en- 
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quiries as to who was the proposed purcha- 
ser or mortgagee, that he took no steps to 
give notice of his own mortgage encumb-. 


- rance, that the only condition he imposed 


was that his loan should be paid out of the 
proceeds which however he did not com- 
municate to the puisne mortgagee and that 
between 2nd March and the end of August, 
1922, he made no attempt whatsoever to get 
back the sanad from the mortgagor. The 
learned trial Judge has held that as negotia- 
tions for the sale or mortgage of the pro- 
perty which was very valuable would 
necessarily take time to complete, it was 
perhaps ordinary negligence on the plaint- 
iff's part not to demand the return of the 
sanad till 5th April, 1922, but it was 
gross negligence on 22nd August and 5th 
September. I do not think, however, that 
there are sufficient grounds for discriminat- 
ing for purposes of priority between the 
advances made before and after 5th April 
respectively. This is a case of a prior 
mortgagee lending the title-deeds to the’ 
mortgagor for the apparently reasonable 
purpose of raising money by sale or mort- . 
gage of the property mortgaged to him 


-and re-paying his motgage-debt out of the 


proceeds. In order to save his priority 
he must show that hehas been diligent in 
regaining possession of the deeds. He 
must also show that he has not put it in 


.the power of his mortgagor to deceive a 


third person. 


The first principle is illustrated in the- 
case of Hall v. West End Advance Co. (20) 
where the mortgagee of a policy of a life 
insurance handed it overto the mortgagor 
for a particular purpose, who made ex- 
cuses for not returning it when it was 
demanded back from time to time and 
then the- mortgagee forgot all about 
it and the policy was. deposited with a 
third person to secure an advance made 
to the mortgagor, it was held that the 
first mortgagee had not forfeited priority. 
From this point ofview perhaps there was 
no want of due diligence on the part of 


“the plaintiff in not démanding the sanad 


back till 5th April as he might well have 
supposed that the transaction of sale or 
mortgagé was still in progress and the dis- 
tinction drawn by the learned trial Judge 
may possibly be supported. But the point 
is not free from difficulty. It has been 
found as a fact that the plaintiff was in 
(20) (1817) 1 O, & E161. | f | - 
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the’ end guilty of. gross negligence. And 
` it is a question whether-his gross negligence 
should not relate back to all the advances 
made by the defendant on the faith of 
the title-deeds as if he had improperly 
parted with them from the first (see Fisher 
on Mortgages, s. 1207). This view, however, 
would involve the anomaly that the de- 
fendant who could not claim priority for 
the loan of 5th April, if the plaintiff had 
made a demand for the title-deeds within 
a reasonable time would acquire a right 
which he could. not have claimed at the 
time of the loan by the subsequent laches of 
_ the plaintiff (vide Ghose on Mortgages, 5th 
Edition, page 452). This aspect of the ques- 
tion, however, is purely of academic in- 
terest inthe present case as the sale-pro- 
ceeds of the property are insufficient to 
‘cover the advances made on 22nd August 


‘and 5th September. 


But: another principle comes into play 
which is fatal to the plaintiff's claim to 
“priority with regard to advances made by 
- defendant on'5th April. And that princi- 
ple is that of two innocent persons he must 
suffer who puts’ it in the power of another 
to. deceive a third person, This is an ex- 
tension of the doctrine of gross negligence, 
the logical foundation of which is the 
somewhat cynical view of human nature 
favoured by the law that every man should 
be treated asa probable rogue, a view which 
is illustrated in the old legal saying. “ He 
who trusts most shall suffer most.” The 
s however well-established and 


._ purpose, 
mortgagee À 


his acts, though in excess of his authority. - 


v. Jon 
(12). 
and 


by my learned brother in his judgment . 


“form the locus classicus on the subject. The 
principle laid down in these cases was ex- 
tended by the House of Lords in Brock- 
lesby v. Temperance Permanent Building 
Society (21), where an, agent was entrusted 
with securities on which he was instructed 
to raise a certain sum. The agent borrow- 
ed.a larger sum upon the securities. and 


dishonestly. appropriated the difference but- 


thelender acted bona fide andin ignorance 
- (21) (1895) A. O. 173; 64 L. J; Oh, 433; 11 R. 159; 7? 
L-E. 477; 43. W. R. 606; 59 J. P, 076. 2 ` i 
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of the limitations on the agent's authority, 
It was held that the principle could not 
redeem thesecurities without paying the . 
lenderall that he had lent and that it wasno 
answer tosay that the agenthadobtained the 
loan by fraud andforgery orthat thelender 
did not: make any enquiry and did.not even 
know that the agént had authority to bor- ' 
row at all. Lord Herschell observed: “No 
doubt it is unfortunate that any one should 
suffer on account of the fraud of an agent 
but if,one isto choose on whom the loss 
is tofall in such cases, surely it should 
rather fall upon one’ who has selected the 
agent to raise money for him, who has en- 
trusted him for that purpose with his 
securites,.and who, if he had limited his - 
authority, has trusted him not to -exceed 
that limit, than that it should fall upon 
those who, finding him in possession of the 
deeds with authority in fact to borrow, had 
no knowledge of the limitation of the 
amount which he was authorised to raise 
upon the security of the deeds.” . 

These observationsapply mutatis mutandis 


.to the facts of the present case and would: ~~ 


cover all advances made by defendant to | 
Messrs. A. M. Jeewanji whether before or 
after 5th April, 1922. f 
Theresult is, that the appeal should be 
dismissed with costs and the ‘cross-objec- 
tions allowed with the exception of the 
objection. relating to costs as between 
Pleader and client, which was not pressed. ` 
P, B. A. ; Appeal dismissed, 


.. -CALCUTTA HIGH COURT. 


SPECIAL BENCH. 
Incomg-Tax REFERENCE. 
December 22, 1927. 

Present:—Sir George Claus Rankin, KT., 
Chief Justice, Justice Sir Oharu Chunder 
Ghose, Kr., and Mr, Justice Buckland. 
In re DIBRUGARH DISTRIOT 

pe CLUB Lro, >` . 
Income Tax Act (XI of 1922), s.6 (iv)—Registered: 
Company for conducting club—Mémbership of club not 
confined to shareholders—Liability to assessment— 


- Mutual trading society, essentials of. 


The assessee,a Company registered under the Com- 
panies Act; owned and carried on the business of a 
Olub for the benefit of such persons who may become 
members of the Club. The membership of the Club 
was unlimited in number -and did not involve the 
ownership of a share or shares inthe Company. The 
Company made profits and was -assessed-to income- _ 


. tax, but claimed exemption from tax: - 
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_ Held, that the Company, not being a mutual trad- 
-ing society making ‘quast profits’ by trading with its 


own members alone and returning its profits ‘to its | 


members, was liable . to 


pay income-tax on its 
profits. ; Sone Bo a se 
York Life Insurance Co. y. Styles (1), distin- 


- New 
guished. 
-~ Mr. Amarendra-Nath Bose (with him 
Babu Ambica Pada Choudhuri), for the 
Assessee, oe D 
The Advocate-General (Mr. B. L. Mitter), 
- with him the Standing Oounsel (Mr. H. R. 
Panckridge) and Mr, S. M..Bose, (Sr); for 
. the-Commissioner of Income Tax. 
“a JUDGMENT. ` ‘ 
Rankin, C; J.—The assessee in this 
case is the Dibrugarh District Olub, Ltd., 
whieh is a Company limited.,, by shares, 
‘incorporated under the Indian Companies 
Act of 1882. 1 shall refer to it as “the 
Company” and I shall not refer to it as 
“the Olub,” forthe reason that by the terms 
of its regulations the word “Olub” is reserv- 
ed for a different body. The main objects 
of the Company are to maintain and con- 
duct a Club for the . benefit of such persons 
as may become members of that Olub. The 


— ~Qlub's membership is unlimited in number 


and there are two classes of members— 
permanent and temporary. Save for certain 
persons who are by the rules ofthe Olub, en- 
titled to become permanent members with- 
out ballot or enirance fees, all permanent 
members are elected by ballot. The voters 
at such ballot are the existing body of per- 
manent members of the club. The arrange- 
ment as to temporary members need not 
be set forth hers. Thé general management 
of the Club is vested in a committee of 
seven members,.of whom at least five must 
be share hólders of the Company and the 
-Directors of the Company have an ultimate 
control in matters affecting ‘the financial 
position of the Gompany. ` f 
It will be seen, therefore, that member- 
ship of the Olubis quite a different -> thing 
_ from membership of the Company, which 
-involves the ownership of a share or shares. 
Article12 of the Oompany’s Articles of Asso- 
ciation provides that “No share holder as 
such shall be entitled to use the Company’s 
- Club premises, or enjoy the accommodation 
. provided by the Company for the use of 
. members of. the Olub, unless and until he 
has been duly elected as a member of the 


- , Olub, or is exempt. from ballot in ,accord- 


ance with the rules and regulations con- 
tained in the Second Schedule ‘hereto, 
which shall. be read as.part of these articles, 
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Conversely, the rules of the Olub make it 
equally clear that persons may become 
members of . the Club without being -share- 


. holders in the Company (compare T. 6). 


- Now, -it appears that, in 1925-26, the 
Company made a profit ofsome ten thous- 


.,and.rupees,. It did'this clearly enough out 


“of the various charges made to members 
‘of the Club, but it could be wished that the 
“Commissioner of Income Tax had stated the 
facts as to this matter more explicitly, for 
whether the Articles of Association and the 
Club's rulesare logical and consistent on 
this point may be a question: apparently a 
member's subscription andtheamount of his 
Olub bills are payable by him to the Olub, 
How and on what account the Company be- 
comes entitled to get money from the Olub 
or from a member is not clear. ` 

The following facts are stated by the 

“ Commissioner of, Income Tax, as showing 
the position in 1926. The number of share- 
holders in the Company -is not given, but 
the number of shares issued was 445 shares. 
Of these shares, 74 are held by persons 
who are not members-of the Olub, by how 
many of such persons is not stated. 

The number of members of-the Olub was 
apparently 289 of whom.220 were not share- 
holders of the Company and 69 held shares. 

It appears that in recent years the Oom- 
pany has paid dividends out of its “profits— 
8 and 12 percent. has been declared and 
paid. By Article 104,it is provided that 
the dividend shall not exceed 12 percent. 
on the issued capital—the balance of profit, 

if any, being intended for the ‘Reserve 
Depreciationand Sinking Funds. — 

Tu. these circumstances, the Company 
claims to escape payment of -Income:tax 
upon its profits and puts forward. state- 


< iments such as these—that the:Club ‘does no 


business with and .makes’ no profit on 
dealings.with non-members, thatthe mem- 
„bers -ofthe Club and share. holders. are the 
‘game, save in 13° instances, and -in- -these 
‘Instances the share holders were at one 
time members or relations of members. 
These statements are confused . -and 
erroneous. The Company dealt in 1926 with ` 
220 members of the Club, who: were not 
share-holders, i:e, with 220 persons not 
members of the Company. The Oompany 
is not ,a mere mutual trading - society 
“quasi profit’ by trading with its own 
members and returning such ‘profits’ to 
the members. - The case is wholly. different 
.on the material fasts from New York Life 


i 
. 
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Insurance, Co., v. Styles (1). I agree 
with the Commissioner in his view that 
in this case it is not a matter of 
importance that some of the share- 
holders and someof the Club membeis 
are the same people. I am further of 
opinion that in this case the fact of in- 
corporation cannot be neglected and the 
Company (which is the assessee) is -not to 
be confounded with the individual share- 
holders. In this case it is found that the 
assessee has made a profit and it must pay 
income-tax on the full amount thereof in- 
dependently of what it proposes to do with 
that profit. 

The assessee must pay the costs of this 
reference. 

C. Cc. Ghose, J.—I agree. 

Buckland, J.—I agree, ~ 

A. Reference answered. 
ai) (1890) 14 A, O. 381; 59 L. J-Q. B. 291; 61L. T. 


4; 


BOMBAY HIGH COURT. 
” Crvit Revisten APPLIGATION No. 3386 
‘ or 1926. 
x July 11, 1928. 
Present:—Mr. Justice Patkar and 
. - Mr, Justice Baker. 
NANDLAL PANNALAL MARWADI— 
A APPLICANT 
versus 


KISANLAL CHATURBHUJ—Opponent. 

Civil Procedure Code (Act F of 1908), ss. 20, 115— 
Suit against Pakka Adatya agent for accounis— 
Cause of action, where arises—Jurisdiction of Court 

-—Mere sending of goods, whether partof cause of 
‘action—Pakka Adatya agency—Place of accounting 
—Presumption—Debtor and creditor—Rule that debtor 
must found out creditor—Revision—Mistake of law 
affecting jurisdiction—Interference. ms 

The High Court has power to interfere in revision 
under s. 115, Civil Procedure Code, with a decision 
which is erroneous in law where the question of law 
involves a question of jurisdiction. [p. 734, col. 2; p. 
735, cal. 1.] E 

Viskvanath Govind Deshmane v. Rambhat (2), fol- 
lowed. 

The sending of goods toa commission agent for 
sale does not constitute a part of the cause of 
action for a suit for accounts against the agent, so 
as to give jurisdiction to the Court within whose 
limits the place from which the goods were sent is 
situated to try the suit. [p. 735, col. 2.] 

Kessowji Damodar Jairam v. Luckmidas Ladha (4), 
followed. . tas 

Unless the contract of agency clearly indicates 
the contrary, the accounting and payment by a 
Pakka Adatya Agent must be done at the place 
where all the business is transacted. [p. 736, col. 1.] 
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Tika Ram v. Daulat Ram (3) and Ram Das- 
Uttam Chand ~v. Dhanpat-Diwan Chand (7), fol- 
lowed. ; 

The rule that a debtor must find out his creditor 
is not universally true, [ibid.] 


Application against a decision_of the 
District Judge, Hast Khandesh, in Mis- 
cellaneous Appeal No. 1 of 1926, from an 
orderofthe Subordinate Judge at Bhusawal, 
in Oivil Suit No. 365 of 1924. 

Mr. P. B. Shingne, for the Applicant. 

Mr. S. E. Bamji, for the Opponent. 

JUDGMENT, 
Patkar, J.—This wasa suit to recover 


‘from the defendant Rs. 2,000 on taking . 


accounts in respect of the sale of 162 bales 
of cotton sent by the plaintiff to the 
defendant for disposal between April 18, 
1920, and April 5, 1921. The plaintiff 
resides at Warangaon in the Bhusawal 
Taluka and sent the goods from Waran- 
gaon to Bombay to the defendans who was 
his Pakka Adatya. There wasno allegation 
in the plaint that a part of the cause 


. of action arose within the jurisdiction of 


the Bhusawal Oourt. The allegation in 
the plaint was that the plaintiffasked the 
defendant to settle the accounts with the 
plaintiff, and -the defendant refused to 
send the statement of accounts to the 
plaintiff at Warangaon, and, therefore, the 
cause of action arose at Warangaon within . 
the jurisdiction of the Bhusawal Court. 
The learned Subordinate Judge held that 
the Bhusawal Court had no jurisdiction 
to entertain the suit and returned the 
plaint to the plaintiff for presentation to 
the proper Court. An appeal was filed 
against this order to the District Court, 
and the learned District Judge also came 
to the conclusion thatthe Bhusawal Court 
had no jurisdiction to entertain the suit 
and dismissed the appeal. The plaintiff has 
filed this application for revision. 

A preliminary point is taken on behalf 
of the opponent that this Court has no 
jurisdiction to interfere under s. 115 of 
the Oivil Procedure Code with the decision 
of'the lower Appellate Court on the ground 


‘that there was only a mistake of law, if 


any, committed by the lower Appellate Court 
and reliance is placed on the decision in 
the case of Balakrishna Udayar v. Vasudeva 
Aiyar (1). The question of law in this 
case involves a question of jurisdiction 


(1) 40 Ind. Cas. 650; 40 M. 793; 19 Bom. L. R. 715; 
15A.L J. 645; 2 P. L. W. 101; 33 M. L. J. 69; 26 O. L. 
J. 143; (1917) M. W.N. 628; 6 L. W. 501; 22 0. WPN. 
50; 11 Bur, L. T. 48; 44 I. A. 261 (P. O). 


and we have power to interfere under 
s. 115 of the Qivil Procedure Code. See 


Vishvanath Govind Deshmanev. Rambhat (2). ` 


It is urged on behalf of the applicant 
that part of the cause. of action arose 


| within the jurisdiction of the Bhusawal ~“ 


Court because the goods were sent from 
Warangaon, and reliance is placed on 
cl. (e) of s. 20 of the Oivil Procedure Oode 
and also on ill, (a) to that seetion. 

The plaintiff in this case sues for an 
account of the transactions withthe defend- 
antas Pakka Adatya, and the jurisdiction 
will have to be determined by the question 
as to the place, firstly, where the contract 
of agency. was entered into,-secondly, where 
the contract of agency was to be per- 
formed or the performance thereof com- 
pleted, and thirdly where in performance 
of the contract any money to which the 
suit relates was expressly or impliedly ` 
payable. This would follow from Expln. 
111 to s. 17 in the Civil Procedure Code 
of 1882, That Explanation isnow dropped 
as being-unnecessary on account of the 
wide words of cl. (e) of s. 20. The 
defendant is- a Pakka Adatya correspond- 
ing, as held in Tika Ram v. Daulat Ram 
(3), to what is known in England as det 
credere agent, that is to say, an agent 
or factor who, being entrusted with the 
goods of his principal to dispose -of to 
the best advantage, is in lawful posses- 
sion of them with a general power to 
deal with them without reference to his 
principal, but guaranteeing the solvency 
of ths sub-purchasers, and while entitled 
to charge against his principal his ex- 
penses, and entitled also to an indemnity 
from his principal against all losses result- 
ing from-carrying out his duty, is under 
an obligation to pay to his principal 
the amount, due after the accounts have 
been properly settled. In the present case 
there is no evidence as to where the contract 
‘of agency was entered into. There is no 
doubt that the contract was to be- per- 
formed or the performance thereof was. 
. to ba’ campleted in Bombay. There is 
also no clear. evidence as to where any 
money: was expressly or impliedly pay-_ 
able in performence of ths contract of 
agency. The pleintiff did not produce 
the correspondence by which the terms, 
of the contract of agency were settled. 

(2) 15 B.-148; 8-Ind. Dèce. (N. 8.) 99. 

(3) 80 Ind. Cas. 661; -46 A, 465 at p. 466; 22A L.J. 
591; A. I. R. 1924 All, 530; L. R. 6 A; 9 Oiv.  - + 
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“The plaintiff deposes that the -defendant 
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undertook to make payments at Warangaon, 
but the lower Appellate Court is not pre- 


-pared to accept the bare word of the plaintiff 
on this point. It is, therefore, clear that 


in the _plaint no allegation was made 
that part of the cause of action arose 
within the -jurisdiction of the Bhusawal 
Taluka. It is clear alsofrom the evidence 
that itis not. proved that the payment 
of money was to be made at Waran- 
gaon. 

The guestion, therefore, is whether the 
sending .of the goods from Warangaon 
constitutesa part ef the cause of action 
so as to give jurisdiction to the -Bhusawal 
Court. Dlustration (a) to s. 20 of the 
Civil Procedure Code refers to a contract 
which is completed in Calcutta, and, there- 
fore, clearly the cause of action arises 
partly within the jurisdiction of the Calcutta 
Court.- In the present case, there is no 
evidence as to the place where the con- 
tract of agency took place and -sending 


-of gcods is, in our opinion, not a material 


part of the cause of action according to 
the decision in Kessowji Damodar Jairam 
v, Luckmidas Ladha (4). In Comber v. Ley- 
land (5) where goods were sent to the,defend- 
ant abgoad for sale and the proceeds were 


.to be remitted to England. by bills, but 


he sold the goods and kept the ‘proceeds, 
it was held that since the contract could 
all be performed abroad, no writ could 
be issued abroad either for breach of con- 
tract or for money had and received. The 
principal point in determining the question 
of jurisdiction would be to ascertain the 
place where the contract of agency was 
entered into, or where the contract was- 
to be performed, or where the money 
in performance of the contract was to 
be paid. Reference has been made to 
the decision in the case of Kedarmal 
Bharmal v. Surajmal Govindram (6), but 
that was a case where the constituent 
resided in Bombay and the Pakka Adatya 
resided outside Bombay, and the question 
turned upon the evidence of. custom which 
showed that the money in performance 
of the contract of agency was to be paid 
to a constituent in Bombay. That case 
has no application to the. present case 
where the constituent is not in Bombay 


(4) 13 B. 404 at p. 413; 7 Ind, Dec. (N. s.) 269. 
(5) (1898) A. 0.524; 67 L-J. Q.B. 884; 79 L'r 


0, e - E 
(6) 3 Ind. Oas, 441; 33 B, 364; 10 Bom, L, R, 1280, | 
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. Ram v.. Daulat Ram (3), where, ib was 


held that. unless the contract clearly in-- 


.dieated. the contrary, the accounting and 


the payment by an agent of this kind 


‘namely Pakka Adatya agent, must neces- 


sarily. be “done at the place where all 
the business’ is transacted. This view 
was followed ‘in the case of Ram Das- 


` Uttam Chand v. Dhanpat Diwan Chand (7) 
- where it-was held that the cause of action 


in a suit for accounts against an agent 


` arises at the-place where the contract of 


agency was made, or where it wasto be 


-debtor must find his creditor is not 


_ universally true. 


Section 49 of the] , Indian 


. performed, and where the refusal to account `- 
“took place. Reference “was made to the 
`- gase-of Motilal v. Surajmal (8) but the rule _ 
relied upon in that case, namely, that the. 


- Contract Act laysdown a rule which is. 


G 


not consistent with. the rule of the Common ~ 


Lew'that the debtor must seek hiscreditor. 


- In Tika Ram v. Daulat Ram (3) it was held 


that the Common Law rule applied in the 


‘ordinary case of buyer and seller and the 
- ordinary caseof piincipal.and agent but 
-not to a commission agent whose business 
-itis to buy -and. sell goods on behalf of 


“any person willing.to employ him assuch. ~ 
The case of Motilal 1 he 
` . been diseussed by the. Privy Councilin , 
. + Soniram. Jeetmull v. Tata & Co. (9). I may.. 

- refer in this’ connection to the decision of 


v.. Surajmat (8) has 


“Sir Lawrence Jenkins in Puttappa Manjaya 
_y,Virabhadrappa (10). According to the 
. decision-in Kanji Denji v. Bhagvandas Naro- 


` tamdas (11) confirmed onappealin Bhag- 


. wandas-v.' Narotamdas. -Kanji Deoji (12) 


: the Pakka Adatya undertakes or guarantees 
to find-..goods.. for cash or. 


cash for 
goods -or “to: pay: the differences... The 


-accounting and “payment . by an agent -of 


this character in absence of custom or 


“agreement to the contrary would neces- 


, sarily-be done at the place where the Pakka 


‘Adatya’s:business is transacted.’ In the 


(7) 88 Ind; Cas. 950; 6 Lah. 1538; A. I. R.1925 Lab, 


` 387: 7 Lah. L. J. 562. 


(8). 30 B. 167; 6 Bom. L R. 1038. ` 

(9) 102 Ind. Cas. 610; 29 Born. L. R.1027; A.I R. 
1937 P.C. 156; 53 M. L. J. 25; 45 ©. L. J. “633; 
(1927) M: W: N. 520; 4 O. W. N. 676;-25 A. L. J. 690; 
SR. 451; 39 M. L. T. 72;31 0. W. N. 998; 26 L.W. 


a 720; 54 I. A. 265 (P. 0.). A 


(10) 7 Bom: L.-R. 993. - 
(11).7 Bom. L. R. 57. 
(12) 30 B. 205; 7 Bom, L. R. 611. : 


| 


. of agency was made; and 


Courts. 


‘had no jurisdiction. 


t 
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- but is outside ‘Bombay. We, - however, 
- prefer to follow the view taken in Tika 


present case, therefore, there is no evi- 
‘dence as tothe place where the contract 
it is obvious 
that the contract of agency was to be per- . 


‘formed in Bombay, and the plaintiff's cage 


that the payment was to be mada at 
Warangaon is not believed by the lower 
It, therefore, follows’ that neither 
the whole nor part of the cause of action | 
arose within the jurisdiction of the Bhusa-~ 


“wal Court, and both the lower Courts were 


right in holding that the Bhusawal Court 


ad 


We,therefore, discharge the Rule with ; 
costs. i > ; 
Baker, J.—I agree. 


Bee ay 


`- Rule discharged. 


—_— 


- LAHORE HIGH COURT. 
MISCELLANEOUS Second OIVIL APPEAL 
i No. 1876 or 1927. 
a May 21, 1928. 
| Present:—Mr. Justice Addison 
and Mr. Justice Bhide. Sa 
` Tae HAST INDIAN RAILWAY g 
COMPANY, OALCUTTA—Dzrenpant 
8 —APPELLANT 
: versus ae! he 
Firm PIYARE LAL-SOHAN LAL, 
JAIN, METAL MEROHANT—Puatnurr 


. —RESPONDENT.. 
Railways Act (IX of 1890}, s. 79—Risk Notes— 


` “Loss”, meaning of-—Suits based on non-delivery— 


Onus of proving ‘loss’ of goods—Civil Procedure Code 
(Act V of 1908), s. 100, O. XXVII,r. 2, 0. XLI, r. 28 
—‘Wilful neglect'—Question of law—Second appeal— 


_ Dismissal of suit for want of wilful neglect—Appel- 


late Court remanding suit after finding wilful neglect 
—Nature of remand—Government Advocate— Govern- 


~- ment Advocate’s power to act without power of 


attorney for Railway Administration.- 

Government Advocate being an ex Officio Govern- 
ment Pleader for the whole of thé Province can file a 
suit or appeal or otherwise act in a Court on behalf 
of a State managed Railway without a: power-of- 
attorney. [p. 737, col. 2.] 

Where ina suit for damages against a Railway, 
the trial Court dismissed the claim without entering’ 


“into the question of damages holding that no wilful 


neglect on the part of the Railway had -been es- 
tablished but the Court of Appeal finding that there 
had been wilful neglect on the part of the Railway, - 
remanded the case for decision on the . question of 


_ damages: 


Held, that the remand must be considered to be 
one on a preliminary point within the meaning of 
fi XLI, r. 23, Civil Procedure Code. [p. 738, col. 
1. . i 
It-.is well-established that the proper legal effect 
of proved facts isa question of law. The question 


_ of ‘wilful neglect’ is a question of legal inference ` 
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from proved . facts and is, therefore, a question of law 
for purposes of second appeal. [ibid. K a 
+ Nafar Chandra Pal v. Shukur Sheikh (1), referred 
to. : ws ra 

- The word: ‘loss’ is used in s. 72; Railways Act, and . 
the Risk Notes thereunder in the sense of somé- 
thing that happens to thé goods as distinct from any- 
loss or injury sustéined-by the owner. A suit based 
on non-delivery is, cherefore, distinguishable from a 
suit based on “Joss, destruction or deterioration” of 
the goods. [p. 739, cols. 1 & 2.] - . 

1 Gobind Ram-Bugki Maly. Secretary of State for 


- „India (2), Hill, Sawyérs & Co. v. Secretary of State 


for India (3), Smith ` Ltd. v. Great Western Ry: (4), 


-Hira Singh-Pritam Singh v. Secretary of State for 


India (5) and Haryana Cotton Mills v. B. B. & C. J, 
Ry. (6), referred to. / i 

Where a plaintiff has based his suit on tho 
allegation of ‘non-delivery’ of goods only and has 
not admitted loss of the goods, the Railway, Ad- 
ministration must first of all prove that there hag 
been ‘loss’ of the goods so as to bring their case 
within the scope af the special contract embodied 
inthe Risk Note und when this is done, the onus 
will shift to the plaintiff to prove that the loss was ‘due 
to wilful-neglect an the part of the Railway or its 
servants. The burden as regards the proof of loss 
will of course usually be light and formal evidence 
on the point may be sufficient to shift the onus to 
the plaintiff. At the same time the matter is of some 
importance from the plaintiff's standpoint as he 
will be able to cross-examine the witnessés produced 
by the Railway and may beable to elicit facts show- 
ing wilful neglect on the part of the Railway or its 
servants. [p. 740, col. 1.] ; i : 

- Hast Indian Ry. Co. v. Jagpat Singh (1), Gopiram- 
Behariram v. Agent, Hast Indian Ry. (8), Great 


Indian Peninsular Ry. Co. v. Jesraj Patwari (9), - 


Ganesh Das-Bisheshwar Lal v, East Indian Ry. Co. 
(10), Puran Das v.. Hast Indian Ry. Co. (11), 


. Nagendra Nath Sen v. B. & N. W. Ry. Co. (12), 


Secretary of Sta for India v. Jiwan (13), East 
Indian Ry. Co. v. Kishen Lal-Tikhamal (14), Hast 
Indian Ry. v. Makhanlal-Bindesri Prasad (15), East 
Indian Ry. v. Brij Kishore (16), B.B. .&' 0. I. Ry. 
Co., Lid. v. Nattaji Pratapchand (17) and Hanumant- 
rao v. G. & P. Ry. Co. (18), referred to. ` a 
~ Miscellaneous second appeal from 


order ‘of the Additional 


“an 
District Judge, 


Delhi, dated the 24th April, 1927, reversing . 


that of the Subordinate Judge, Second 


. Class, Delhi, dated the 22nd July, 1926. 


“Mr. C. H. Carden Noad, Government 
Advocate, for the Appellant. 
Mr. Kishen Dyal, for the Respondent, 


JUDGMENT... 
Bhide, J.—This is a second appeal 


- arising out of a suit for recovery of Rs. 3,300 


as Compensation for- non-delivery of a con- 
sigament booked from Howrah to Delhi. 
The consignment was booked under Risk 
Note B. The.trial Court held that plaintiff 
had -failed- to prove that the goods -were 
lost-owing to‘wilful -neglect’on the part 
‘of tha defendant Railway Company and on. 
this finding dismissed the suit.. Oa appeal, 
the learned District Judga held that,‘wil- 
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“ful neglect’on the part of the’ Railway 
“Company. was established, inasmuch as 


the goods were'sent in a wagon which 
was sealed only with tin shackles but not 
accordingly 
accepted and the case remanded "to. the 
trial Court for disposal of the issue relat- 
ing to the question of damages, whichihad 
been left-undecided by that Court. From 
this decision, defendant has filed an 
appeal. - o We 
` On behalf ofthe respondent three pre- 
liminary objections were raised: firstly, 
thatthe appeal wasnot properly instituted 
inasmuch as it was presented by.:the~ 
Government Advocate without any power: 
of-attorney from’ the Railway Administra; 
tion, secondly, that the remand by the 
lower Appellate Oourt was under s. 151; 
Civil Procedure Oode, and not under 
O. XLI, r: 23, Civil: Procedure Code, and 
hence no appeal lay, and ` lastly,” that no 


‘second appeal was competent asthe finding 


on the question of ‘wilful neglect’ which ig 
sought to be agitated in -this appeal was 
one.of fact, A ; eo ot 

There is no--force in any of these conten- 
tions. The East Indian Railway Company. 
which was the original defendant, has nom 
come under State management. Accord» 
ing to cl. (6) of s. 3 of the Indian’ Railways 
Act, the expression ‘Railway Administration’, 
in the cise ofa State-managed Railway: 
includes the ‘Government.’ The present 
appeal has heen preferred by the ‘Governs 
ment Advocate on behalf of the Governs 
mentas the successor of the East Indian; 
Railway . Company. The “Government: 
Advocate is ex officio Government Pleader 
forthe’ whole ofthis Province-and under 
r. 20f O. XXVII, Civil Procedure- Code, 


“all Government Pleaders arə authorised to; 


act for Government as their ‘recognised 
agents’ without any. power-of-attorney, 
(Vide Notification No, 22963, dated 10sbr 
December, 1917, in the Punjab Gazette- 
dated l4th December, 1917, +e 

The second contention, viz., that the 
order ofremand was under s. 151, Civil: 
Procedure Code, dees not appear to be; 
correct, Thesuit had been dismissed by. 
the trial Court ona preliminary -point on 
the finding that there was no ‘wilful neg-: 
lect'-on the part of the Railway Adminis- 
tration and the issue as to the question of 
damages had been left -undecided. The 
lower Appellate Court held that ‘wilful 
neglect’ was proved and remanded the case 
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for disposalonthe remainingissue on which 
no finding had been given by the trial Court. 
-The remand was obviously under O. XLI, 
Tr. 23, Oivil Procedure Code, though the 
order and the rule have not been speci- 
fically mentioned. 
-> The: last preliminary objection was that 
“ the finding on the question of ‘wilful 
neglect’ by the lower Appellate Court was 


- one‘of fact and hence no second appeal 


lay. This contention does not seem sound. 
‘Wilfal neglect’ is not a concrete fact 
which can be proved by direct evidence, but 
isamatter of inference and the term has 
a special-significance inlaw. The finding 
‘is-based on certain facts and the question 
‘for determination is whether those facts 
are-sufficient to establish ‘wilful negligence’ 
in lew. It is well-established that 
the proper legal effect of proved facts isa 
questionof law [cf. Nafar Chandra Pal v. 
Shukur Sheik (1)). A ; 
Coming tothe merits of the case, the learn-. 
ed Government Advecate has argued that 
the learned District Judge’s viewthat the 
fact that the wagons were merely sealed and 
not locked amounts to` ‘wilful neglect’ is 
not correct and that the plaintiff has failed 
-to prove that there was any ‘wilful neglect’. 
‘on the partof the Railway in the proper 
‘sense of that expression. Mr. Kishen 
Dyal on behalf of the respondent, on the 
‘other hand, contended, that it was incum- 
“bent on the Railway to prove in the 
‘first instance that the goods were lost, and, 
that. until and unless such loss was estab- 
lished, the respondent could not be called 
upon to prove that the loss was due to wil- 
ful neglect onthe part ‘of the Railway. 
It appears that the trial Court had first 
framed an issue on this point, viz., “were 
the goods lost in transit” the burden of 
proof being laid onthe defendant Rail- 
“way. Later on, however, the Court can- 
‘celled this issue in view of certain rulings, 
which were to the effect that it is not 
necessary- for -the Railway to prove loss 
in such cases and that an allegation or 
admission of less is sufficient. The learned 
District Judge also upheld this decision on 
the authority of Gobind Ram-Bughi Mal .v, 
Secretary of State for India (2). 
: It has been strenuously argued by Mr. 
Kishen Dyal, that the ruling Gobind Ram- 


(1) 51 Ind. Cas. 760; 46 G. 189; 23.0. W. N. 345; 9 L. 
ww. 552; 451. A. 183 (P. CO). 
(2) 98 Ind. Cas. 946; A. I. R. 1926 Lah. 596. 
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Bughi Mal v, Secretary of State for India 
(2) does not lay down correct law. 

The interpretation of the” word ‘loss’ 
as used in Chap. VIlof the Indian Rail- 


‘ways Act and the Risk Notes has been the 
< subject of considerable divergence of 


judicial opinion and the question is one 
of some difficulty. The judgment. ofthe 
learned Judge who decided Gobind Ram- 
Bughi Mal v. Secretary of State for India 


-(2) purports to follow Hill Sawyers & Co. 


v. Secretary of State for India (3) a Full 


Bench decision of this Court., As regards 


certain other authotities to the contrary 
which were cited before him, he considered 
that they were no longer fgood law in 
view of the decision of the House of Lords 
in Smith Ltd. v. Great Western Ry. (4). 
He also cited Hira Singh-Pritam Singh v. 
Secretary of State for India (5) aruling by 
the learned Ohief Justice of this Court in 
support®of his view. P 


As regards the ‘case, Smith Lid. v. Great 
Western Ry, (4) it may be pointedout at 
once, that itis easily distinguishable from 
the present case, inasmuch as the plaintiff 
himself in that case admitted the 
less of the goods and the only question 
for consideration was whether the Railway 
was bound te account for the loss in such ` 
circumstances (vide judgment of Lord 
Wrenbury at the end of that case). It was 
held that the Railway was not bound to 
account for loss in the circumstances: and 
that the onus lay on the plaintiff to prove 
wilful neglect on the part of the Railway. 
The same appears to have been the posi- 


. tionin Hira Singh-Pritam Singh v. Secre- 


tary af State for India (5) which follows 
Smith Ltd., v. Great Western Ry. (4). 

The Full Bench ruling Hill Sawyers & Co. 
v. Secretary of State for India (3) in which 
it was held thatthe word.‘ loss “as used in 
Chap. VII of the Indian Railways Act in- 
cludes loss to the owner is undoubtedly in 
favour of the appellants: but the case 
dealt with therein was one unders. 80 
of the Indian Railways Act and related to 
“ misdelivery ' of goods. As pointed out 
by Fforde, J., ina recent Division Bench 
case [Haryana Cotton Mills v. B. B. & C. I. 


2) 61 Ind. Cas. 926; 2 Lah. 133; 3 Lah. L. J, 297 


(4) (1922) 1 A. O. 178; 91L. J.K. B, 423; 27 Com, 
Oas. 247; 38 T. L. R. 359, 

(5) 80 Ind. Cas, 1054; A. I. R, 1926 Lah, 40; 2 Lah, 
Cas, 158; 7 Lah, L. J. 588. 
A ee 
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Ry. (6)] it cannot? be taken to be hinding 
so far as acase of ‘non-delivery’ is concerned, 


the remarks thereio relating to cases of- 


wrongful detention being in the nature of 
obiter dicta. In Haryana Cotton Milis v, 
B.B. & C.I. Ry. (6) the plaintifs claim 
“was based on alleged “ non- delivery,’ but it 
was held that this did not amount to an 
allegation °’ of loss within the meaning of 
8.77 of the Indian Railways Acts. The pre- 
sent case stands practically on the same 
footing. The plaintiff in the present case 
did not allege or admit that the goods were 
lost. No doubt there has been loss to the 
owner owing to non-delivery, but the ques- 
tion is whether this-is the sense in which 
the word ‘loss’ can be saidto be used in 
Risk Note B- under which the Railway 
Administration is seeking protection. 


It seems sgarcely possible that the 
word _ loss’ could have been used 
in this sensa -in tha Risk Note. The 


object of the Risk Note is to limit the 
liability of the Railway as a bailee 
. as laid down in ss. 151, 152 and 161 of the 
Indian Contract Act. (Vide s. 72 of the 
Indian Railways Act).. The word ‘logs,’ 
destruction and deterioration’ have been 
used in ss, 152 and 161 of the Indian Con- 
tract Act and appsar to haye been taken 
therefrom ins. 72 of the Indian Railways 
Act and from the latterin the Risk Notes 
- Issued under that section. Sectious 152 and 
161 must, therefore, be looked to for guid- 
ance as to the correct interpretation of the 
word ‘ losa ' as used in the Risk Note under 
consideration. 

| Section 152 of the Indian Contract Act 
is a8 follows: “The bailee, in the absence 
of any special contract, is not responsible 
for the loss, destruction or deterioration 
ofthe thing bailed, if he has taken the 
- amount of cars of it described in s. 151.” © 

‘The word ‘loss’ appears to be clearly 
used here in ihe sense of something that 
happens to the goods, as distinct from any 
loss. or injury sustained by theowner. It 
certainly could not be the object of this sec- 
tion to lay down that provided the -bailee 
takes as. much. care -of the goods as laid 
down in 8,151, he. will. not. be liable to the 
. bailor for loss sustained by him on ac- 
count of non-delivery of the goods. 

Section 161 runs as follows :— If, by 
the default of the bailee, the goods 
are not returned, delivered or tendered at 

(6) 102 Ind, Gas. 149; 8 Lah. 555; A. I R. 1927 Lah. 
471; 38 P. L, R.. 665. s ` 
WA ; ` 


E. 1. BY. 00.0. FIRM PIYARH LAL-SOHAN LAL, 


739 


the proper time, he is responsible to the 
bailor for any loss, destruction or deteriora- 
tion of the goods from that time.” 


This section speaks of ‘any loss, destruc- 
tion or deterioration of the goods from thé 
time that the goods are not returned, de` 
livered, or tendered. This also seems to indi- 
cate clearly thatthe ‘loss’.contemplated is 
something distinct from non-delivery and 
takes place subsequently. - 


The net result of s. 152 and s. 161 appears 
to be that up to the time for delivery, the 
bailee is protected against loss, destruction 
and deterioration of the goods, provided he 
takes as much caré of them asa prudent man 
would ofhis goods in the same circumst- 
ances. But if delivery is not made at the 
proper time by any default of the bailee, 
then the bailee will be responsible for any 
loss, destruction or deterioration taking 
place thereafter, no matter whether he has 
or has not taken adequate care of the goods, 
Neither of these sections appears to deal 
with loss sustained by the owner by ‘ non- 
delivery’ as such. The duty ofa bailee to 
return the goods at the proper time is laid 
down in s. 160 of the Indian Oontract Act, 
and a suit based on ‘ non-delivery'' is. 
really based on a breach of the duty as ~ 
laid down in that section. But s. 160 is 
not mentioned in s,72-of the Indian Oon- 
tract Act, and it would, therefore, appear 
that Railway Administration is not entitled 
to limit its liability under that section by 
any agreement embodied in a Risk Note. 

A suit based on ‘-non-delivery ' must, 
therefore, bedistinguished from a suit based 
on ‘loss, destruction, or deterioration ' of 
the goads. Incidentally it may be pointed 
out that in the Indian Limitation Act also 
these are treated aa distinct classes of suits 
and are included in separate Articles (vide 
Art. 30 and Art. 3l of the First Schedule 
of the Indian Limitation Act), The word 
‘loss’ hasa double significance as pointed 
out in Haryana Cotton Mills v, B. B.& C.I. 
Ry. (6) and this appears tohaveled to some 
confusion. The word ‘loss’ may mean 
‘disappearance or passing out of control, 
or the injury resulting therefrom to the 
owner.’ However the juxta-position of the 
words ‘ loss, destruction and deterioration’ 
is significant and seems to indicate clearly 
that the word ‘loss’ is used in the Risk Note 
in the former sense. If the word “loss” 
wara intended to include ‘loss tothe owner’ 


the words ‘ destruction’ and ‘ deterioration’ 
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would be redundant, as ‘loss’ in that” 


sense would necessarily result from any 
destruction or détericration of the goods. 

_ For the above reasons, it seems to me that 
when the plaintiff sues on the allegation of 
‘non-delivery’ only, and has not admitted 


loss of the goods,.the Railway Administra- 


“tion, must first of all prove that there has 
been ‘loss’ of ‘the goods, so as to bring 
their case within the scope of the special 
` contract embodied in the Risk Note and 
when this is done, the onus will shift to 
the plaintiff to prove that the loss was due 
to ‘ wilful neglect ` on the part of the Rail- 


way or its servants, etc., according to the 


terms ofthe Risk Note. Ths burden as 


‘usually be light and formal evidence on 


the point may be sufficient to shift the . 


onus to the plaintiff, At the same time the 

matter is of some importance. from -the 

plaintifs standpoint as he will be able to 

cross-examine the witnesses produced by the 

Railway and may be able to elicit facts 

showing ‘wilful neglect ' on the part of the 
“Railway or its servants. i 


|... The above view is amply supported by a _ 


number of recent decisions of most of the 
High Oourts in India: see, eg., East Indian 
Railway Co, v; Jagpat Singh (7),Gopiram Be- 


hariramv, Agent, Hast Indian Ry. (8), Great ' 


Indian Peninsular Ry. Co. v. Jesraj Pat- 
wari (9), Ganesh Das-Basheshwar Lal v.East 
Indian Ry. Co. (10), Puran Dasv, East Indian 
Ry. Co. (11), Nagendra Nath Sen v. B. GN. 
W...Ry. Co: (12), Secretary of State for 
India v, Jiwan (13), Hast India Ry. Zo. v, 
KishenLal-Tikhamal (14), East Indian Ry. 
v. Makhan Dal-Bindesri Prasad (15), East 
Indian Ry. v. Brij Kishore (16), B. B. & Cs 


(T) 19 Ind. Cas. 126; 51 0.615; 28 O. W. N. 1001; A. 
I. Ri 1924 Cal. 725, À 


(8), 94 Ind. Cas, 762; 30 O. W. N. 209; A. I. R. 1926, 


Oal. 612. — 7 : 7 
' (9) 106 Ind. Cas. 252; 55.0. 132; 46 ©. L, J. 428; 32 0. 
W. N. 76; A. I. R. 1928 Cal. 65. : : ; 
(10) 102 Ind. Oas. 403; 6 Pat. 189; 8 P. L. T. 385; A. 
I. R. 1927 Pat. 193. wg 
(11) 102 Ind. Oas. 673; 6 Pat. 718; 8 P. L. T. 415; A. 
I. R. 1927 Pat. 234. ý x ` 
a un 105 Ind, Cas, 546; A. I. R. 1928 Pat; 95; 9 P. L. 
13) 71 Ind Cas. 609; 45 A, 380; 21 A. L. J, 220; A. I. 
R. 1923 AIL 4258. ` ; 
(14) 73 Ind, Cas. 986; 45 A, 530; 21 A. L, J. 438; 9 O. 
& A, L, R. 531; A. I. R. 1924 All. 7. 
` (0 74 Ind, Oas, 814; 45 A. 575; 21 A. L. J. 515; A. L 
RB. 1923 All. 605. s ` 
“(167 89 Ind.-Gas. 497; A. I. R. 1925 All. 675; L. R. 6 
A. 519 Giv. 4 7 . x 


. 
- 
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. remain for decision. 
regards the proof of loss will, of course, 
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I. Ry. Co. Lid. v.Nattaji Pratapchand (17) 
and Hanumantrao v. G.I, P, Ry , Co, (18). 
In my judgment, the trial of the issue as 
to whether the goods were lost in transit 
which was framed but subsequently cancel- 
led by the trial Court was necessary on the 
pleadings of the parties in this case. I would,’ 
therefore, accept-this appeal, set aside the 
decree of both the Courts below and re- 
mand the whole case to the trial Court under 
O. XLI, xr. 23 Civil Procedure Code, for 
being tried de novo in the light of the 
above remarks. Parties will be at liberty to 
produce any evidence they desire upon 
issues Nos. 3, 4 and 5, which alone now 
Stamp on appeal to be refunded, Costs 
to follow final decision. 
Addison, J.—l agree, g 
R. L, . Appeal accepted. 
(17) 87 Ind. Cas, 79; A. I. R. 1925 Mad. 745; 48 M. L, 


J. 400; (1925) M. W. N. 186; 21 L. W. 728, - 
A Ind, Cas. 333; A. I. R. 1923 Nag. 223; 19 N. 





BOMBAY HIGH COURT. 
ORIGINAL CIVIL J URISDIOTION Summary BUIT 
No. 429 er 1927. 

January 24, 1928. 
Present :—Mr. Justice Crump. 
PESTONJI MANEKJI MODY— 
PLaInTIFF - 
versus 
; BAI MEHERBAI—DEFENDANT. 
. Contract Act (IX of 1872), ss. 25 (8), 128—Pro-° 
missory note by executor for time-barred debt of 
deceased—Omission to limit liability to assets— 
Liability of executant—Liability of surety—Promise 
by stranger to pay time-barred debt of another, 
validity of—Negotiable Instruments Act (XXVI of 


” 1881), $. 29, scope of—Consideration—Compromise of 


doubtful claim. 

A promise made by a person to pay the time- 
barred debts of another which he would not be 
bound to pay even if they were not time-barred 


‘does not fall within the third exception tos. 25 of the 


Contract Act.’ The words of the séction imply that 
the person making the promise is the person against 


. whom the liability might have been enforced. [p. 745, 


cal. 2.] 
The’compromise of a doubtful claim may be good 
consideration, but where the claim is almost on the 


- face of it groundless; then the compromise of such 


R claim is not a good consideration, . [p. 746, col. 


‘It is open toan executor who is bound. to pay the 
debts ofa deceased person to promise to pay the 


‘time-barred debts of the latter, and if he does make 


such a promise, it would be a valid and binding 
corey under s. 25 (3) of the Contract Act. [p. 746, 
col. 2. $ 

Where a person stands as surety for another, the 
fact tbat by operation of law the liability of the 


„latter js found to,be limited to the estate of a 


deceased person in his hands does not in any way 
affect the contract of guarantee except in so ar as 


-112 I, O. 1928 `- 
any limitation is imported by s. 128 of: the Contract 
Act. [p. 747; col, L] . 

A surety who guarantees the performance of an 
agreement without consideration is not bound by 
his guarantee. An agreement guaranteeing the 
payment of a, time-barred debt, is, therefore, void 
even though? such an agreement may be valid against 
~ the principal debtor under s. 25 of the Contract Act. 
fp. 747, col. 2.) 

- Where an executor executed a promissory note for 
a time-barred debt due by the deceased, but failed 
to limit his liability under the-note to the assets 
received by him, and another person stood surety 
for him: . ` 
< Held, (1) that the promissory note was not bind- 
ing upon the executant in his personal capacity for 
- “want of consideration ; -[p. 745, col: 2.| i 
(2) that in view of s. 25-of the Contract Act the note 

could be enforced against him as an ‘executor, i. e., 

against the assets of the deceased in his hands; [p. 746, 

col. 2. eres 

~ (3) that the note could not be enforced against the 

executant personelly on the ground that he had not 

expressly limited his liability to the assets of the 
deceased, as required by s, 29 of the Negotiable 

Instruments Act; [p. 747, col. 2.] 

- (4) that the surety was not liable upon the pro- 

missory note. as there was no consideration for the 
` contract. [ibid.] é 


. Mr.P. B. Vachha (with him Mr. Tarapore- 
wala), for.the Plaintiff. - 
` Mr. F.S. Taleyarkhan (with him Messrs. 
- Mulla and Mahale) and Mr. Khergamvala, 
for the Defendant. 


` JUDGMENT.—This is a somewhat 
unfortunate suit. It arises out of family 
-dissensions which might have been better 
composed outside a Court of Law. But 
unfortunately the parties have found them- 
Selves unable io come to any terms, and the 
differences between them must, therefore, be 
decided according to their strict 
rights. : ` 

The introductory facts necessary to under- 
stand the points that arise are as follows: 
One Dr. Edalji Mody was engaged in the 
: business of preparing certain chemicals 
useful in the mills, and that business was 
at one time a very flourishing one. De- 
fendant No. 1 is his widow, and the plaint- 
iff is his brother. 
very early age the plaintiff lived with his 
deceased brother and defendant No. 1, and 
asit has been expressed by both sides, 
was regarded by them in the light of a 
son. He took an active part in the business 
from a very early age, and in the year 
1913, he was admitted into partnership, his 
share being one-anna. Thereis an agree- 
ment of partnership dated Oétober 12, 1913, 
which defines the shares of the parties 
concerned. , The share of defendant No. 1 
is twe-annas, the plaintiff's share is one- 
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anna, the share.of Dr. Edalji. Mody 
was twelve-annas, and the share of 
his son. Keki Edalji Mody was one- 
anna, ‘There is not proved to be any 
other agreement of partnership, and in 
spite of certain statements that have. been 
made by the plaintiff, that document ap- 
pears to contain the only terms that were 
settled between the parties. As they were 
all members of one family, they appear fo 


_have lived together in the samé house in 


complete amity:down to the year 1924, 
when Dr. Edalji died, Itis abundantly es- 
tablished in theevidence that the whole of 
the partnership profits were expended by 
Dr. Edalji on what may be called briefly 


- the board and lodging of the family, and 


that there was never. any distribution of 
profits among the partners, and never any 
demand for such distribution. In fact it 
appears from the evidencein the case that 
the parties lived at a rate considerably 
beyond the profits which they derived 
from the partnership, and it was necessary 
from time to time to borrow money either 
for the expenses of the common house or for 
the expenses of the maintenance of the mem- 
bers of the family.. Defendant No. 1 had 
money of her own, and irom time tò time 
she made advances to her husband. We 
findin the year 1912, as shown by Ex. No. 
10, a receipt of April 9 of that year, that at 
that date she had advanced Rs. 60,000 to 
her husband. On October 9, 1918, see Ex. - 
7, Edalji made a declaration that he had 
borrowed in all Rs. 1,00,000 from his wife 


- from 1909 to date, and that. the rent of the 


bungalow amounting to Rs. 680 was being 
paid toher as equitable mortgagee. It-also 
appears in the case that at some date which 
is disputed the plaintiff advanced Rs. 11,000 
for the purposes of the common dwelling 
house.: Whether that advance was made 
to Dr. Edalji or to defendant No. 1 is one 
of the questions which isin dispute in the 
case. It also appears from certain docu- 
mentsin the plaintiff's own hand (see Exs. 
l and 2) that between July 31, 1919, and 
September 6, 1921, he advanced two sums of 
Rs. 3,178-9-4 and Rs. 2,230-12-3. The former 
of these sums was for household expenses,’ 
and the latter for expenses. incurred as 
regards the establishing of a dispensary 
for Keki, the son of Edalji, who had set up 
asa Doctor. Keki, it might be remarked, 
was then a major. That was, generally 
speaking, the state ofthe affairs of this 
family up to the time of Edaljis death, 
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After Hdalji died the plaintiff and defend- 
ant No. 1 continued to live together for some 
time and to carry on the business. But 
unfortunately, as is only too apparent from 
the evidence in this case, the parties found 
it impossible to` continue to live together 
harmoniously, and in the year 1925 (the 
exact date is not material) the plaintiff left 
the house in Bombay and went to live at 
Poona with his father-in-law. Some cor- 
respondence ensued which does not cast 
any very clear light upon the points for 
decision in the suit, but may be briefly 
alluded to as bringing matters up to the 
date when the facts took place which gave 
rise to the questions in this suit. On May 
6, 1925, the plaintiff wrote to defendant No. 
1 complaining of the position which he 


found himself in after twenty-five years of 


service. He says he has left the house 
penniless, and he desires to know his posi- 
tion as a partner in the business, and what 
arrangements defendant No. 1 proposed to 
make far re-paying thesum of Rs. 11,000 
and the miscellaneous. sums large and 
small taken from time to time for house- 
hold expenses, and for brother Keki's 
dispensary. ‘The defendant No. 1's reply to 
that letter, Ex. B, is vague, and contains 
nothing but protestations as to her unfor- 
tunate position in the world. Thenon Janu- 
ary 10, 1926, there was a further letter 
from defendant No. 1 to the plaintiff allud- 
ing to cartain attempts at settlement of the 
matters in dispute, and asking the details 
of the:plaintiff's claim and for any sugges- 
tion that he may have to make as regards 
the disposal of the questions arising bet- 
ween them. On March 2, .1926, defendant 
. No. l wrote a.further letter to the plaintiff in 
which she again asksfor an account of his 
claims, and suggests that he should come 
down to Bombay along with his father-in- 
law inorder that matters may be satisfac- 
torily ended. I may add here that defend- 
ant No, 1-took out Letters of Administra- 
tion to the estate of her deceased husban¢ 
on Mareh 6, 1925. Generally, therefore, the 
position was that the plaintiff believed him- 
self to have some claim against defendant 
No. 1 on account of the advances which he 


had made, and possibly on account of pro- ` 


fits which might be due to his share as a 
partner. 

The events with which we are more close- 
ly concerned took place on March 6, 1926. 
itis admitted that there was a meeting 


between the parties concerned, whether it 


PESTONJI MANEKJI MODY V. BAT MEHERBAY, © 


112 1, ©, 1928 


was on the fifth and-the sixth, or §whether 
it was on March 6 only, isa matter on which 
there is some discrepancy in the evidence, 
but that is quite immaterial for the pur- 
poses of this case. Defendant No. 1 was 
assisted by a number. of persons. . She had 
the advice of Dr, Desai, who had -been liv- 
ingin the house practieally as a member 
of the family and who had been helping her 
in her worldly _ affairs. She had also the 


. advice of a very respectable witness, Mr. 


Ooyajee, who was also at one time living. 
in the same house. She was also, as I see 
the matter, advised by defendant No. 2, 
who is the managing clerk in a firm of 
Solicitors, Her son was also with her, and 
all these persons were present at this inter- 
view. On the other side were the plaintiff 
and his father-in-law. i 

: I may here digress in order tọ explain 
how defendant No.2.came to be concerned 
in these matters. Defendant No. 2 has 
given no evidence in the case. He relies 
upon the evidence adduced for defendant 
No. 1. Butit must not be assumed that 
defendant No.l and defendant No. -2 are 
making common cause, “ That is not the 
case. There are indeed grave causes of 
disagreement betweenthem. Butthis much 
is clear that defendant No. 2, long before 
the date of the meeting of: March 6th, had 
become acquainted with defendant No. 1. 
He appears to have gone to her in the first 
instance for some proposition to sell a house 
of his, And defendant No. 1 replied that 
far from being in a position to purchase a 
house, she was looking for a chance of 
selling her own house that is, the house 
in which all these parties formerly resid- 
ed, and-that she also desired to dispose of 
some of her jewellery, as the estate left by 
Edaljiwas,if not insolvent, at ‘all events 
highly embarrassed. I donot desire to say 
much as regards what took place between 
defendant No. 1 and defendant No. 2, for 
I understand that there are criminal pro- 
ceedings as between _ them which are now 
subjudice, but so far as is necessary for 
the purposes of this case, I may say that 
it appears to me that defendant No. 2 made 
a proposition to defendant No. 1 that he 
would finda purchaser fcr the house in 
the Maharaja of Birwani fcr whom he said 
he was acting, and that there would be no 
difficulty in obtaining two and half lakhs 
ofrupeesfor that preperty. As regards 
the question of the ornaments it is un- 
necessary to mə to say - anything in this 
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suit beyond thie, that there plainly was 
Some talk as between 
the saleof the ornaments of defendant 


No. 1. Thus atthe date with which we are’ 


concerned, March 6, 1926, defendant No, 2 
was plainlyassisting defendant No. 1 in 
her affairs. Asto what happened at the 
interview of March 6, 1926, ‘there is to 
some extent no dispute. Itis agreed that 
two documents were executed, one, a pro- 
missory note by defendant No. Lin favour 
of the plaintiff for Rs. 16,408 and the other 
a document in the nature of a release passed 
by the plaintiff to defendant No. 1, in 
which the execution of the promissery note 
is recited. It is stated that some arrange- 
ment willbe made hereafter as regards the 
business, the partnership having come to 
an end on the death of Dr. Edalji Mody, and 
further that the plaintiff gives up all claims 
. to any shareof the _ profits of the said 
business up to Gate. There is also a final 
clause inthis document that the plaintiff 
will not make use of the promissory note 
for three months. The present suit arises 
out of thesa transactions and it will be 
convenient here to turn to the plead- 
ingsof the parties in order to under- 
stand what are the precise points in dis- 
pute. - 

The plaint was filed on February 22, 1927, 
and the suit being framed as a summary 
suit, does no more than recite the fact of 
the promissory note of Mareh 6, 1928. The 
defendants thereapon applied for leave to 
defend according to the provisions of 

“0. XXXVII, and defendant No. 1 put 
in an affidavit ofMarch 15, 1927. In that 
affidavit there are certain statements which 
are relevant for the purpose of this suit. 
In para. 3 she setsout some of the facts as 
regards the execution of the promissory 
note and she recites that defendant No. 2 at 
that time had offered to get Rs, 24 lakhs for 
the immoveable property and Rs. 80,000 for 
the jewellery. Andas regardsthe execu- 
tion of the note she says: 

“As I was very anxious to see that the 
aforesaid bargains were put through and 
I did not like to displease the defendant 
No. 2and asthe plaintiff himself tacitly 
accepted all that the defendant No. 2 had 
stated to mein his presence to the effect 
that I should be responsible for payment 
of the amount only if the aforesaid bargains 
were put through and that in default 
the plaintiff would look to the defendant 
No. 2 alone.andasfurther inducement was 
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also givento me in manner hereinafter 
stated I signed the said promissory note 
jointly with the 2nd defendant.” 

Then she goes on to say: “The de- 
fendant No. 2 told me that he had 
induced the plaintiff’ to attend to the 
business againand that he would attend 
toit and would stay with measheused to 
do before May 1925." 

Further in para. 5 she says that the 
whole sum of ‘Rs. 16,408 was claimed by 
the plaintiff against her late husband. 

The affidavit of defendant No. 2 in sup- 
port of his application for leave to defend 
is dated March 17, 1927, and in para. 2 he 
makesthis point that the promissory note 
and*the release are one and the same 
transaction, and that, therefore, some ques- 
tion as to stamp arises. The plaintiff filed 
two affidavits in reply. As regards de- 
fendant No. l's affidavit he says that tke 
money was borrowed by defendant No. 1, 
that the maintenance of himself and his 
family by his deceased brother was a part 
ofthe partnership arrangement, further 


that he made his claim under two heads: - 


first as regards the several sums borrowed 
aggregating Rs. 16,408, secondly as regards 
the profits of the partnership business, and’ 
as to the latter he makes the following state- 
ment:— 

“As regards the second head of my claim, 
viz.. in the “partnership business, the Ist 
defendant said that the business was not 
very paying and she asked me to forego 
all my past claims’ about the business 
offering at the same time to take me into 
the business again and to settle the terms 
about the conduct of the business in 
future.In view of the relations between 
myself andthe Ist defendant and in view 
of the promise made by the lst defendant 
to discuss terms about introducing me 
into the business again I did not press 
for my past claims against the business 
and thereupon the lst defendant asked me 
to pass a release in her favour in respect of 
my past claims in the business.” 

That affidavit was sworn on March 
26, and as regards the case of defend. 
ant No. 2 the plaintiff's affidavit was 
sworn on April 6. In that he says: 

“I deny that the release and the pro- 
missory note form part of the same transac- 
tion. The facts above set forth in paras 3 
to 7of this affidavit clearly show that the 
promissory note and the release related 
entirely to different matters, The promis- ` 
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‘gory note as stated above dealt with my 
claim in respect of the loans madeby me 
from time to time to the Ist defendant 
herself, while the release dealt with 
an entirely different matter, viz,. my 
rights in the business of” the deceas- 
ed husband. The release was executed 
after the promissory note, and the clause 
therein relating to my agreement not to 
demand payment of the promissory note 
fora period of three months constitutes 
an agreement arrived at subsequently to, 
“ the signing of theeaid promissory note and 
the same is an independent agreement 
- -made subsequently to the promissory note 
in question and cannot affect the same.” 
' That is a significant statement as will 
‘shortly appear, having regard to the ques- 
tions in dispute. And though no doubtit 
- is made for the purpose of countering the 
objection taken by defendant No. 2 on the 
‘score of stamp, it cannot necessarily be 
assumed, to put the matter no higher, that 
it is not the truth.. It is indeed consistent 
‘ with what I have set out of the affidavit 
“made in reply to the affidavit of defendant 
No.1. One thing more I may add, and 
that isthat in the affidavit in reply to de- 
fendant No. 1 plaintiff says :— 
“Assuming that the said debt was due 
_ not from the Ist defendant but from her 
husband even then she is liable under the 
said promissory note, she having obtained - 
Letters of Administration to his estate in 
November 1924 showing the assets of the 
deceased to be about Rs. 27,000.” i 
“ From those pleadings two matters of fact 
appear to bə in dispute. And both those 
matters have been putin issue in the suit. 
The first question is whether the loans were 
made to defendant No. 1 orto the husband 
of defendant No.1: The second question 
is whether there was, to use the wordsof 
proviso 3 ofs.920f the Indian Evidence 
Act, any separate oral agreement constitut- 
ing a condition precedent to the attaching 
of any obligation under the promissory note. 
As regards the first point the plaintiff's 
case is that he advanced the money to the 
lady herself. And defendant No. 1 denies 
this. Now as between these conflicting 
statements I propose to take as a guide 
the documentary-evidence and the pro- 
babilities of the case. As regards pro- 
babilities I can see no reason whatever to 
suppose that if the plaintiff was inclined 
to advance moneys to his brother who was 
living in the same house and conducting 
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the same business, hë would have found - 
it necessary to pay the money to defend- 
ant No. 1. And even if he-did eo defend- | 
ant No, 1 would have merely been ` the 
channel through which the loan would be 
made. And that the loans were in fact for. 
the purposes of the family seems’ to me ` 
clear beyond possibility of doubt. As to 
the exact application of'the sum of | 
Rs. .11,600, the evidence may not be clear, 
but as regards ‘the two other sums which 
I have set out, - which along with the: 
Rs. 11,000 goto make up the precise sum 
of Rs. 16,408, the consideration of the 
promissory note, there can be no such 
deubt. Wehavetwo memoranda written 
by the plaintif in his own hand; of which 
Ex.1lis an dccount of various compara- 
tively small items of household expenditure 
from July 31,1919, down to September 6, 
1921. The plaintiff has admitted that to 
some extent at least he took part in the 
household; management, andit seems to. 
me absurd to suppose that every one of 
these petty items was paid to defendant 
No.1 from time to time, and even if it 
had been so paid, the plaintiff was per- 
fectly well aware, as this document shows, 
that the money was spent on the mainten- 
ance of the household for which Dr. 
Edalji was primarily responsible, Indeed 
on the right hand top corner of this memo- 
randum plaintiff has endorsed the words 
“to be recovered from Shetjee,” and it is 
not disputed that “Shetjee” is a familiar 
term for Dr. HEdalji.. It is clear that the 
plaintiff looked to him for these moneys, ` 
and taking that’ along with the probabi- 
lities of the case, I have no doubt what- 
ever that the money was advanced by the 
plaintiff to his brother and not to’ defend- 
ant No. 1. Idonot overlook the fact that 
in the “correspondence before March 6, 
1926, the plaintiff in addressing defendant 
No.1 speaks of the money advanced “‘to 
you.” That is a natural mode of expression 
inthe position in which the partiés then 
stood. Edalji was dead, and the plaintiff 
and his widow werenot on amicable terms. 
It was unnecessary for the purpose of that 
correspondence to specify with aecuracy 
that the. money was lent to the wife and 
not to the husband. I may also add upon 
this part of the case that defendant No. 1 
has clearly admitted that all these moneys 
including the sum advanced for the estab- 
lishment of the dispensary were loans 
made to her husband. :And, therefore, one - 
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and all of them stand upon the same 
footing. . Thus on March 6, 1926, when the 
promissory note came. to be executed, there. 
was a sum of precisely Rs. 16,408 due as 


principal upon the loans made from time to. 


time by the plaintiff to Dr. Hdalji, And 


it is agreed that these loans were long ago ' 


time-barred. Upon this part of the case I 
believe defendant No. 1 rather than the 
plaintiff. ` 

-I now come to the second disputed ques- 
tion of fact, and that is as. to the existence 
of any condition precedent to. the attaching 
of an obligation under the promissory note. 


-Here I consider.that defendant No. 1 has. 


entirely failed tc make out her case. 

{His Lordship referred to the evidence 
and proceeded:— 
, Upon this point, therefore, I must find 
against defendant No. 1. : 

I do not propase to deal with the corres- 
pondence betwéan the attorneys ef the 
parties prior to the filing of thesuit. I do not 


think that that correspondence carries the’ 


matter any further, nor is there anything 
more inthe oral evidence which throws 
any more light upon the case. 

Thus on March 6, 1926, the position was 
this. Defendant No. 1 was the administra- 
trix of her husband’s estate. Plaintiff had 
certain claims, ha says, against defendant 
No. “1, but in effect against the estate of 
the deceased, and it was under those 
circumstances that the document in suit 
came tobe executed. The question which 
J have to determine is whether, this pro- 
missory note is binding, and if so, to what 
extent. And the matter has been presented 
under several aspects. . 

I will first consider the position of de- 
fendant No. 1 in her personal capacity. I 
may say here thet no question of fraud or 
undue influence has been raised or even: 
suggested in this case. In the circumstances 
any suggestion of the kind would be 
impossible. We must, therefore, take. it 
that defendant No. 1 executed this pro- 
missory note of her own free will and 
- pleasure whatever may have been the 
inducements emanating from defendant 
No. 2 which led her to do so. Now, there 
were the debts of her husband, and in her 
personal capacity she was not liable for 
those debts. Andif she undertook to pay 
those time-barred debts; she can only be 
held liable by virtue of s. 25 of the Indian 
Contract Act, Section 25 begins by reciting 
that an agreement made without considera- 
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tion is:void. -That is the general rule laid 
down, and thére follow three cases in which 
agreements made without consideration are 
nevertheless contracts. That is the general 
scope of the section, and any agreement 
which is a.contract by virtue of s3. 25 must, 
ex hypothesi. be without consideration. In 
the present case reliance is placed upon the 
third exception. That runs as follows:— 
_ “(8) (Unless) it is a promise, made in writ- 
ing and signed by the person to be charged 
therewith, or by hisagent generally or 
specially aushorised.in.that behalf, to pay 
wholly or in part a debt of which the credit- 
or might Lave enforced payment but for 
the law for the limitation of suits.” 

| It seems to me that these words imply 
that the person making the promise is the . 
person against whom the liability might 


` have been’. enforced. .And if that is the 


case, a promise made by a person who is 
under no obligation to pay the debts of 
another, even though they are time-barred, 
isclearly not within this exception to the 
general rule, The grounds of that rule 
have been stated by Westropp, O. J., in Til- 
lakehand Hindumal v. Jitamal Sudaram (1). 
Thatlearned Judge rests the efficacy-ofsuch 
promises on the principle that a person may 
renounce the benefit of the law made for 
his own prctection. I fail to see how that 
principle applies to the case of one who 
undertakes to pay the time-barred debts of 
a third party which he would not be bound 
topay evenifno Statute of Limitation exist- 
ed. If exceptions are sought tobe made tothe 
general rule that an agreement made with- 
out consideration is void, then they must, 
in my opinion, be brought strictly within 
the words oi the Exceptions tos. 25. :There- 
fore, in her ‘personal capacity defendant 
No. 1, by executing this promissory note, 
incurred noliability by virtueofanything con- 
tained in s. 25 of the Indian Contract Act. 
But it is further urged that there was 
consideraticn for the promissory note of 
another kind. It is said that” there was 
a compromise, viz., that the plaintiff gave 
up certain rights in consideration of de- 
fendant No. 1 undertaking to pay the 
time-barred debts of her husband. If 
that was so, there would be good con- 
sideration, but „upon the evidence I do not 
think that that isso. I havealreadyset out 
passages from the plaintiff's affidavit in 
which he says distinctly that the pro- 
missory note was an entirely separate 
(1) 10 B. H. O. R. 206 at p. 214. 
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transaction. And that appears to be the 
truth of the matter. Again it is by no 
means clear to me that the plaintiff gave 
up any real rights of any kind whatever. 
No doubt the compromise of a doubtful 
claim may be good consideration, but 
where the claim is almost on the face of 
it groundless, then the compromise of such 
a claim is not a good consideration. As 
to this I may refer again to what I have 
already said as to the manner in which 
the family lived and in which the profits 


of the business wereexpended. The plaint-- 


iff's share in the business was one-anna, 
and accepting the estimate that for five 
years from 1914 onwards the profits were 
Rs. 25,000. a year, his -share ofthe profits 
would be somewhere about Rs. 130 a 
month. And having regard to the style 
in which the family lived, it is impossible 
to suppese that the plaintiff did. not get 
an equivalent or even more than an equi- 
valent for any profits accruing due to 
bis share, And after all, the plaintiff acted 
with hiseyes open; he lived with the family, 
allowed the profits to be expended in this 
manner; he never took any objection or 
made any claim for payment of his’ profits, 
and he must be taken to have aéquiesced in 
that which was done by his brether with 
the profits of the business. .Therefore, it 
is absurd to say that the plaintiff gave 
up his claim for the profits in con- 
sideration of the defendant undertaking to 
pay thetime barred-debt. He did nothing 
of the kind. I have no doubt that what 
really happened has been correctly stated 
by the witness for defendant No. 1 that plaint- 
iff advanced his claim, and defendant No. 1 
pointed out that if he hada claim for Rs. 15,000 
for profits, then her claim would be Rs. 30,000 
and her son's claim, Rs. 15,000, and as a matter 
offact, there were no partnershipassets which 
could possibly meet thatclaim. It is also 
significant, in consideration of this matter, 
that the promissory note was executed for 
the precise amount of the principal of the 
loans advanced by the plaintiff to the 
deceased Dr. Edalji. That again shows 
that the two transactions were entirely un- 
connected, and thatthe promissory note must 
stand or fall alone. 

- “Bo faras defendant No. 1 is concerned, 
there remains one last point which is by no 
means free from difficulty, and it is this. 
Defendant No. 1 was in point of fact the 
administratrix of her husband’s estate. 
And if what she did be regarded as done 
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by her in the capacity of administratrix, 
entirely different considerations would 
arise. I pointed out that the plaintiff in 
his affidavitin reply to the summons for 
leave to defend stated catagorically that as 
administratrix of her husband’s estate 
defendant No. 1 was liable to pay the 


. amount of his debt even ifthe money had 


been advanced to her husband and not to 
her. Isee no reason why the plaintiff 
should be precluded from raising that 
question here, I do not think that the 
provisions of O. I, r. 8, to which I made a 
reference in the argument, would necessari- 
ly stand in his way, It is impossible for 


me to say that there are numerous credit- 
_ors, and that, therefore, a suit should have 


been filed in a representative capacity. 
The point is sufficiently raised in the plead- 
ings, and all the evidence necessary to 
determine it has been given on either side. 
It was mentioned ata very early stage of 
the suit. Therefore, I consider that I am 
bound to determineit. Ido not think that 
it is very fruitful upon this question to try 
to determine upon ‘the evidence in what 
capacity defendant No.1 acted. The fact: 
is that she was the administratrix, and I 
see no reason why what she did should not 
be referred to her capacity as administra- 
trix. What then are the powers of an ad- 
ministratrix as regards the estate? For 
this purpose I refer to the Indian Sueces- 
sion „Act, and I begin with s. 211. Under 
that section the administrator of a deceas- 
ed person is his legal representative for all 
purposes, and all the property of the deceas- 
ed person vests in him as such. Therefore, 
stated broadly, it would appear that an 
administrator can do that which a deceased 
could have done, and if it was open to 
the deceased, as undoubtedly it was, to 
promise topay his time-barred debts, it 
seems tome that it must be open to the 
executor to make the same promise. Nor is 
there wanting authority upon that point. 
In the very case which I have already 
cited, Tillakchand Hindumal v. Jitamal 
trees Westropp, O. J., says (page 

“An executor may pay a debt justly due 
by his testator, although barred by the 
Statute of Limitations, and will, in equity, 
be allowed credit for such a payment.” 

If an executor can pay a time-barred 
debtand take credit for the payment, I 
can see no logical reason for holding that 
~*Page of 10 B. H. O. R—[Hd]. a. 
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he cannot undertake to-pay a time-barred, 
debt and be bound by such undertaking. - 
The two things must, ia my opinion, go 
together. In anothar case, Administrator- 
General of Madras v. Hawkins (2), the 
Madras High Oourt have held that the 
Administrator-General may pay a time 
barred debt, and they rest itupon the general 
rights of an administrator. In this case, 
as falso in Mohesh Lal v.” Busunt 
Kumaree (8) it is laid ‘down that- 
the Indian Limitation Acts do not ex-, 
tinguish the liability, but merely bar the 
remedy, and just as the deceased could 
have waived the Statute. introduced for 
his own benefit; zo equally an executor 
can, in my opinion, doso. And ifthe exe- 
cutor doesso, then he is as much bound as 
the deceased would have been bound. In 
reality the case of an executor who_ gives a 
promissory note in consideration of a time- 
barred debt is precisely within the terms 
of the 3rd Exception to s. 25 of the Indian 
Oontract Act, for he is .a person against 
whom but for the Statute of Limitation the 
creditor might have enforced payment, to 
the extent of courses of the estate in his 
hands, and, therefore, he is a person who 
can make the promise we find in the 3rd 
Exception to that section, and if he does 
make that promise, then the promise is a 
contract. The same view was taken in 
Rama Patier v. Viswanatha Patter (4). 
Thusin the result it appears to me that 
defendant No. las administratrixis liable 
to pay the amount af this promissory note, 
but that the liability is limited io the 
estate of the deceased in her hands. 


The further question arises as regards 
the position of defendant No. 2. Defend- 
ant No.2 has admittedly become surety. 
for the payment of the amount due under 
the promissory note. The fact that by 
operation of law the liability of the princi- 
pal debtor is limited to the estate in her 
hands does not in any way affect the con- 
tract of guarantee except in so faras any 
limitation is imported by. s, 128 of the 
Indian Contract Act. But it has been 
urged that so far as defendant No. 2 is con- 
eerned there is no consideration for the 


(2) 1 M. 267; 1 Ind. Jur. 367;,1 M. L. R. 343; 1 Ind. 
Dee. (n.'s) 177. gE 
aay 6 0. 340; 70. L. R. 121; 3 Ind. Dec. (N. 5.) 


(4) 66 Ind. Oas. 155; 5 M. 345 at p.356; 41M. L. 
J.567; 15 L, W. 130; (1922) M. W.N.27; 30M. L. T. 
209; A. I. R. 1922 Mad. 23, > 
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contract of guarantee. lam disposed to 


hold that that is correct. And Ido so for 
this reason that I cannot see in this case 


_anything done or any promise made for the 


benefit of the principal debtor, and, there- 
fore, under s. 127 ofthe Indian Contract Act 
there is no consideration for a contract of 
guarantee. It seems tome thatthesame result 
is arrived at from a consideration of s.25 of 
the Indian Contract Act. AsI have already 
said, ex hypothesi the agreement is an agree- 
ment without consideration, that is to say, 


‘that there is nothing done, and'there is 


no promise made for the benefit of the 
principal debtor. It is not always easy 
to construe the provisions of the Indian 
Contract Act with accuracy, but if it be 
true that the exceptional cases set out in 
8. 25 are cases of agreements wherein there 
is no consideration, then, though the law 
may make such agreements effectiveas a 
contract against the principal debtor, the 
fact remains that there is no considera- 
tion. The surety who guarantees the per- 
formance of an agreement without consider- 
ation is not bound by his guarantee. For 
-these reasons, therefore, it appears to me 
that as against the 2nd defendant this. 


‘suit must be dismissed. : 


As regards the position of defendant 
No. 1, I wish to .add one word in reference 
to an argument advanced based upon s. 29 
of the Negotiable Instruments Act. That 


section runs as follows:—‘A legal 
representative’ of a deceased person 
who signs his name to a promissory 


note, bill of exchange or cheque is liable 
personally thereon unless he expressly 
limits his liability to the extent of the. 
assets received by him as such,” 

The case contemplated by this section 
is, of course, one where a person signs a 
promissory note without adding anything 
to show that he is acting as executor or 
administrator of another. In the ordinary 
case if he does so, no doubt he may be 
personally liable, but in this case the 
plaintiff cannot have it both ways. If he 
chooses to treat defendant No. 1 as hav- 
ing executed the promissory note in her 
personal capacity, well and good, but in 
that case, as I have already shown, he 
would be entitled to no relief whatever, 
If, on the other hand, he treats her as 
administratrix,. then she is entitled to what- 
ever protection that capacity gives her as 
regards the liability which she has incur- 
red. In the first event plaintiff would get 


- nothing, in the second event he is entitled 
_to that whieh I have allowed him. He 
‘cannot say: “I sue you as executor, but 
- pécause in signing the promissory note you 
` did not make it clear that you were the 
executor, therefore, you are bound to pay 
on ‘the footing that you are personally 
liable even though in your personal capa- 
-city you would not be bound,” That is 
not a possible position. : 

As regards thecosts of the suit, the suit 
must be dismissed with costs as against 
defendant No. 2. Asto plaintiff and de- 
fendant No. 1, I feel some doubt as tothe 
correct order which should be made, A 
large amount of the difficulty of the case 
is dueto the fact that the plaintiff filed 
the suitas a summary suit, which should 
“not, I think, have been done, and that he 
nowhere, or at least not tilla late stage, 
stated specifically that he was suing de- 
fendant No. 1 in her representative capa- 
city. Indeed that was not the case which 
he put forward on the facts though it-was 
suggested asan alternative in his affidavit. 
Defendant No. 1, on the other hand, set 
up what was in part at least a frivolous 
defence. The ordinary rule is that costs 
follow the event. But here the decree for 
the plaintiff is- something much more 


- . limited than that which he set out to 


obiain. He wesaskingfor a personal relief 
against defendant No. 1 and he gets a 
deeree against the assetsof the deceased 
Edalji. Taking matters all reund, .it ap- 
pears to me that the fairest order is that 
as between plaintiff and defendant No, 1 
the parties should bear their own costs, 
and that isthe order which I make. 

-- Decree for plaintiff as against defendant 
No. lout of the estate of the deceased 
Edalji. 

A Suit decreed. 


—————nc 
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vaharika debis—Misappropriation -by father—Civil 
liability becoming subsequently criminal—Son's liabi- 


lity. . . ; 
Under Hindu Law if the liability of the father 
arises from 2 criminal act, that is, an act for which 
the father may or may” not have been successfully’ 
prosecuted, but which the evidence on the record is’ 
sufficient to prove to have been criminal, the.son is 
not under a pious obligation to discharge it; but if 
there is a civil liability and subsequently the trans- 
action becomes acriminal one, the son is bound to meet 


“the civil liability to’ the extent of the family pro- 


perty but ‘he is’ not’ concerned with the criminal 
matter. [p. 752,' col. 2; p. 753, col. 1.] 
` Mahabir Prasad v. Basdeo Singh (1) and Jai Kumar 
Y. Gauri Nath (2) and other cases discussed. g 

First appeal from the decision of the 
Additional Subordinate Judge of Agra, 
dated the 14th August, 1925: 
' Sir Tej Bahadur Sapru, Kt., and Messrs, 
ae Ahmad and B. Malik, forthe Appel- 
ants. ; > 

Mr. B. E. O'Conor and Dr. K. N. Katju, 
for the Respondents. : 

JUDGMENT.—This is an appeal from 
a decres and order of the Additional Sub- 
ordinate Judge of Agra in favour of the 
plaintifis-respondents.The plaintifis-respond- 
ents are the members of the Committee of 
management-of the Balwant Rajput High 
School Agra, and the defendants are the 
three sons of the late Thakur Dhyan Pal- 
Singh, who wasSecretary of that Committee. 


“The circumstances that led up to the. suit 


were briefly these: In 1915 the Govern- 
ment made’a grant of Rs, 90,800 to the Gom- 


_ mittee to be expended on the school en con- 


dition that the money should be placed in 
deposit with the Bank of Bengal and should 
not be utiliged till schemes had been pre- 
pared (after consultation between the 
Managing Committee of the School and 
Government) to which the Committee and 
Government should have assented. The 
work was held up during the war but on 
the 16th of October, 1920, Dhyan Pal Singh, 
the Secretary of the Committee, represented 
to them that Rs. 60,000 of this grant- had 
been invested in the three years’ War Loan 
the period of which had expired and that 
he had invested Rs. 50,000 in fixed deposit 
with the Bank of Bengal at 4 per cent. per 
annum and Rs. 10,000in current account. 
He asked for the: formal sanction of the 
Committee to this arrangement and further 
he asked for permission to operate on the 
account and to draw the money when neces- 
sary to meet the. expenses- of the brick 
kiln and the acquisition of other building. 
materials. This was sanctioned by the Oom- 
mittee. It may be mentioned that Dhyan 
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Pal Singh had drawn on the account before 
the sanction of the Committee was obtained 
and between the 23rd of August, 1929, and 
the 25th ef October, 1921, he drew in all 
by various cheques Rs. 60,685. On the 13th 
May, 1922,he represented to the Com- 
mittee that the estimate for the proposed 
alterations and additions to the school 
building was about Rs 78,000 according 
to thecurrent publie works rate and that he 
could get the entire thing done at a cost of 
Rs, 60,000 if the Committee authorised him 


todo it. Hefurther represented that the- 


Committee had inhend thesum of Rs. 70,000. 
The Committee passed a resolution autho- 
rising him to put in hand the alterations 
_ subject to some modifications proposed by 
the Executive Engineer which Dhyan Pal 
Singh himself had put forward on condi- 


tion that the total amount expended should 


not exceed Rs. 60,000, . . 
From the 15th of May, 1922, to the 30th 
-of January, 1923, Dhyan Pal Singh got the 
President of the Oommittee to countersign 
cheques for sums amounting in all to 
Rs. 21,597-8-2. It may be observed that there 
had been changes ir the parson of the Presi- 
dent of the Committee during these proceed- 
ings. Mr. T. K. Johnston, Mr. J. R. W. 
Bennett and Dr. E. Bennet in _ turn assum- 
ing that office ex officio as District Judges 
of Agra. On the 7th November, 1922, Dhyan 
Pal Singh asked Dr. E. Bennet to counter- 
sign a cheque for Rs. 2,000. This was the 
first occasion on -which Dr, 
anything to do with the matter. He asked 
Dhyan Pal Singh for vouchers and Dhyan 


Pal Singh. replied that he had not so far ` 


been required to submit any but that he 
would now submit accounts. Accounts of 
some kind were afier some considerable 
delay submitted purporting to show that a 
sum of roughly Rs. 50,00U had been spent 
on the building. Before the matter was 
- cleared up Dhyan Fal Singh died on the 


30th of May, 1923, Meanwhile several matters _ 


had been arousing the suspicions of Dr. 
_Bennet.who happened to be away from Agra 
when Dhyan Pal Singh died and on his 
return finding that no cash balance had been 
left by Dhyan Pal Singh and that the large 
sums which that gentleman had drawn had 
not been properly accounted for he applied 
for an official audit of Dhyan Pal Singh's 
accounts and asa result of that audit the 
present suit was filed by the Committee on 
the 29th of May, 1925. No allegation’ was 
made against Dhyan Pal Singh’s sons sper- 


sonally but it was prayed that they should ~ 
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be made to pay a sum-0f Rs. 86,863-4-2 or 
whatever might be found due “from the 
property left by Thakur Dhyan Pal Singh 
and also out of the joint family property 
in their hands.” The Subordinate Judge 
after appointing an expert to value the 
work done, for he found Dhyan Pal Singh’s 
accounts untrustworthy, decided that a 
sum of Rs, 48,143-1-2 was due and he gave 
a decree for thisamount without past in- 
terest, 

The Subordinate Judge has calculated 
that this sum of Rs. 48,143-1-2 represented 
the balancas which Dhyan Pal Singh‘had not 
accounted for. by deducting the value of 
the buildings (as calculated by Mr. Daly 
the expert) viz, Rs. 35,454-2-0 from the total 
‘sum which Dhyan Pal Singh had realised 
from the Committee on account of the 
building which according to the Subordi- 
nate Judge came to Rs.-83,597-3-2. 

The plaint states that the cause of action 


_arose in August 1920 when Dhyan Pai Singh 


began making improper use of the Gov- 
ernment grant but there is no mention in 
it of criminal misappropriation or breach 
The ‘notice issued to Dhyan Pal 
Singh's sons the present defendants on the 
19th February, 1924 (Ex. B) was to the 
effect that Dhyan Pal Singh “committed 
breach of trust of sums of money as de- 
tailed” ` ete, but did not suggest “that 
there had been a criminal breach of trust. 
The defendants in their written statement 
did not admit-that Dhyan Pal Singh had 
misappropriated any money or that he had 
committed any criminal breach of trust, 
They did not positively deny either ‘that 
he had misappropriated money or that he 
had committed criminal breach of trust. 
Neither allegation had béen definitely 
made, it will be observed, in the plaint | 
itself and the plaintiffs’ case at that stage 
apparently was that Dbyan Pal Singh had 
been acting#as the agent of the Committee, 
had madeimproper use of the Government 
grant and was liable to account for the 
whole of the Government grant to the Com- 
mittee, Neverthelessthe plaint did refer 
to the amount of Rs, 21,597-3 2 which had 
been drawn by Dhyan Pal Singh from the 
school accounts after the amount of the 
grant had been exhausted. The fact is that 
at that stage the legal position of the parties 
-was not understood. When Dr. Bennet 
went into the witness-box he was certainly 
induced in cross-examination to say: “The 
complaint against Dhyan Pal Singh is that 
Dhyan Pal Singh by misappropriating a 
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portion of this money and other sums 
detailed in the plaint committed a breach 
of trust.” There was, however, no specific 
issue on the question of whether Dhyan Pal 
Singh had committed criminal breach of 
trust or any other sort of crime. In view 
of the course taken’ by the argument this 
is unfortunate and the result has been 
curious. Both: in the final stages of the 
suit in the Court below and.in argument 


` before us the defencè has been based. on 


two alternative and inconsistent theories: 
(1) that Dhyan Pal Singh had -satisfactorily 
accounted for the whole sum for which he 
was responsible and (2) that he had com- 
mitted criminal breach of trust or eriminal 
misappropriation or some crime and that 
the sons could not be made liable for a 
debt that was tainted with immorality. 
Itis argued that although it is a pious 
obligation of the sons to discharge their 
father’s debts it is by no means part of 
their pious obligation to protect his 


‘Memory against the allegation of a crime. 


In fact it has been vehemently argued on 


- behalf of the sons of Dhyan Pal Singh that 


the evidence discloses that Dhyan Pal Singh 
acted dishonestly throughout and would 
have been convicted in a Oriminal Court. 
As the defendants-appellants . took their 
stand from the beginning on their alleged 
ignorance of the proceedings of their father 
it Was, we consider, open to them to base 


‘their defence in the alternative on these 


irreconcilable pleas. . 
The conclusion arrived at in regard to 
the first part of the defence by the learned 


- Subordinate Judge was as we have already 


remarked that Dhyan Pal Singh’s accounts 
were untrustworthy, incomplete and utterly 


. Insufficient to dispose of the large sums 


for which he had made himself responsi- 
ble to the Committee. The alternative 
argument was perhaps not fully developed 
in the lower Oourt if we may judge 
from the fact that only one authority has 
been cited. The learned Subordinate 
Judge pointed out that the Committee on 
the 16th of October, 1920, gavé formal 
sanction to the transfer of the two sums 


of Rs. 50,0U0 and Rs. 10,000 to the personal. 


äxed deposit account and the personal 
current account of Dhyan Pal Singh and 
concluded that DhyanPal Singh could, 
therefore, not be held guilty of criminal 


breach of trust and that there was no. 


intention on his part to embezzle the money. 
As regards the later cheques the Judge 
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remarks: “Although he might be accused of 
drawingit over and above the amount at the 
cost of which he undertook to complete the 
building there was nothing to prove his 
intention to misappropriate this amourt. 
The fact that’ the accounts filed by him 
are not accepted does not necessarily prove 
that there was any embezzlement by him.” 
He further remarks: “The fact that 
Rs. 30,016-9-5 out of the. amount of 
Rs, 48,143-1-2 which has been now found 
due from him was admitted by him to be in 
his hands on the!30th.of March, 1923, shortly 
before his death excludes all intention on 


-his part to misappropriate the . trust 


money.” ' This admission is to be found in 
a letter addressed to Radhey Lal the head 
clerk of the Balwant High School, and is 
certainly of importance. The Judge might 
also have referred to the fact that on the 13th 
May, 1922, in applying tothe Committee 
for sanction to get the repairs done at a cost 
of Rs, 6,000 Dhyan Pal Singh remarked 
that the Oommittee had in hand a sum of 
Rs. 70,000 although we know as a matter of 
fact that by that date he had entirely 
exhausted the grant of Rs. 60,000. These, 
however, are details which will haye to be 
considered later, The final conclusion of. 


. the Judge was that.there was no evidence 


sufficient to- prove a charge of criminal 


‘breach of trust against Dhyan Pal Singh 


but that there was a balance of money due 
by him to the Committee which he was 
bound to account for and the sons must be 
held to ba liable to discharge it. 

In opening the legal argument’ on behalf 
of the appellants Sir-Tej Bahadur Sapru 
remarked in the first, place that the 
plaintiffs had not in their plaint 
alleged and had not brought evidence to 
prove that there were any assets of 
Dhyan Pal Singh’s that had come into the 
hands of the defendants or that there was 
any joint family property which might be 
made liable forthe debt. Evenif the sons 
would be legally liable to the extent of the 
joint family property yet the debt would be 
a personal debt and before their personal 
liability could be alleged it was incumbent 
on the plaintiffs to. show the existence of 
the property out of which, the liability 
would arise. The plaintiffs did, however, 
allege the existence of joint family property 
and this was not denied in the written 
statement nor has it been suggested before 
us that no such property exists. The plea 
is a purely technical one and we think that 
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the plaintiffs have done all that was neces- 
sary. £ i 

The exact nature of the debts that must 
be held to be avyavaharika has given some 
difficulty to the various High Courts in 
India, but the necessity for making a 


pronouncement on the subject has never, - 


we believe, arisen in an appeal before the 
Privy Oouncil. Their Lordships have in 
several casesin which this precise issue did 
notarise referred to debts which were incur- 
red foran immoral or an illegal purpose 
and in one or two passages to debts which 
were “tainted wita immorality.” But there 
is nothing in any of their pronouncements 
so far as we know to show that a 
debt which is incurred by means of a crime 
is to be distinguished from a debt which has 
been incurred in order to spend the money 
on an immoral object. The difference 
between these two kinds of debts is obvious 
onthe face of it. But there is authority 
both in the commentators on Hindu Law 
and in the decisions of the Courts in India 
for holding that debts of both kinds are to 
be considered to be debts which a son 
is under no pious obligation to discharge 
on behalf of his father. In the view of 
Hindu lawyers adebt is not merely an 
obligation but a sin, the consequences of 
which follow the debtor into-the next 
world (Mayne's Hindu Law, para. 302). The 
duty of relieving a debtor from the evil 
consequences of this sin falls on the male 
descendants and itis for this reason ‘that 
there is a moral and religious obligation 
on the son.to pay his father’s debt. But 
Mayne remarks that the obligation does not 
arise in two cases: (1) when the debt is of 
. an immoral charscter and (2) when it is ‘of 
a ready money character and the instances 
of immoral debte given by that learned 
commentator aresums due for spirituous 
liquor, for losses at play, for promises made 
without consideration or under the 
influence of lust or wrath or sums 
for which he (thé father) was a surety 
or a fine ora tollor the balance of either 
and generally any debt foracause repug- 
nant to good morals. There -is a great 
diversity of opinion among the commenta-. 
tors in regard to the descriptions of debts 
by which the son is not bound, a diversity 
whieh as Mr. Justice Mukerji has remarked, 


has been faithfully reproduced in the 


decisions of the Courts. But the early 
commentators appear to have been unani- 


mous in holding: that afine or a toll orthe . 
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balance of either is included in’ such debts. 
The payment of a fine is a penalty and 
although itisa penalty for an imrioral 
act, the payment itself is not immoral and 
it is no doubt for this reason that the 
Courts in India have been practically 
unanimous in holding that a debt arising 
out of a criminal transaction is not binding 
on the son. i 

The Allahabad High Court in 1884 in the 
case of Mahabir Prasad v. Basdeo Singh 


-(1) held that where a father had embezzled 


money and the debt had arisen on account of 
that embezzlement it would not be binding 
on the son. In this case the embezzlement 
was clearly‘established. In 1906 in the case 
of Jai Kumar v: Gauri Nath (2) the cir- 
cumstances were such as to suggest an em- 
bezzlement but the father executed .a pro- 
missery note to which his son also attached 
his name, for the payment of the sum for 
which he was responsible. In this case the 
debt was - held to be binding on the son, 
but the issue argued was whether the pro- 
missory note had been executed in order to 
stifle a prosecution and as it was not proved 
to have been exeeuted for that purpose it 
was held that the debt could not be consider- 
ed to be immoral because the pro-note was 
executed. as security for a just claim, In 
view of the distinction that has been made 
between a criminal liability and a civil 
obligation itis worth noticing that in this 
case the civil liability arose after the 
transaction which was said to amount toan 
embezzlement, In 1916 in the case of 
Niddha Lalv. Collector of Bulandshahr (3) 
an agent who had realised Rs. 4,000 on 
account of his principal misappropriated it. 
The exact circumstances of that case are not 
before us but it was held that the son 
would be liable for re-payment of the 
amount because it was not exactly a case 
of criminal misappropriation. If it had 
been definitely proved. that there had been 
an embezzlement’ or that the amount had 


‘been taken to avoid a criminal prosecution 


the decision might have been different, In 
1924 in the case of Chandrika Ram Tiwari 
v. Narain Prasad Rai (4) it washeld that the 
damages on account of trees which had been 
wrongfully cut by the father constituted a 


(1) 6A. 234; A.W. N. (1884) 47; 3 Ind. Dec, (x. s.) 
852. i . 

(2) 28 A: 718; A. W. N. (1906) 212; 3 A. L, J. 503. 

(3) 35 Ind. Oas. 209; 14 A, L. J, 610. 

(4) 79 Ind. Oas, 1036; 46 A. 617; 22 A. L. J. 408; A, 
L R. 1924 All, 745; L. R. 5 A. 378 Gir, 
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debt binding on the son because it was not 
an allegal-or immoral debt in spite of the 
fact that the father had done’ wrong in 
cutting the trees. The learned Judges 
“who decided this case differentiated it from 
the case of Durbar Khachar Odha Ala vy. 
Khachar Harsur Oghad (5) in which the 
facts were somewhat similar because in the 
case before them the family had benefited 
by the tortuous act of the father. In 1925 
it was held in the case of Jagannath Prasad 


~v. Jugul Kishore (6) that where criminal, 


misappropriation by the father had been 
‘admitted in his pleading by the applicant 
‘who claimed to bind the son the 
‘debt was not binding because on the 
‘admission of the 
‘was infected -with an element of criminal- 
ity. ‘The father had, as a matter of fact, 
‘been acquitted by the Oriminal Oourt. 
From these decisions the principle may be 
deduced that where a crime is definitely 
proved against the father and the debt 
arises from that transaction it would not 
“be binding on the sons. Where the 
question whether there wasan actual crime 
‘or not is doubtful the Court was reluctant 
to hold that an element of criminality ex- 
isted even where there was’ considerable 
evidence to prove. it. 

In Madras the line has perhaps been 
more clearly drawn between a criminal act 
‘anda civil liability. In the case of Nata- 
‘sayyan v. Ponnusami (7) where the father 
‘had dishonestly retained money due to 
another person though he had. not been 
‘convicted of a crime it was held that as he 
‘had-been guilty of a breach. of a civil 
‘obligation the sons must be bound 
whereas in the case of McDowell v. Ragava 
‘Chetty (8) where the evidence showed that 
the father had been” guilty of criminal 
misappropriation though he had not been 
convicted bya Criminal Oourt the sons’ were 


‘heldnot liable. In the latercases of Kanemar . 


‘Venkappayya v. Krishnacharya (9), Erasala 
‘Gurunathan Chetty v, Addipally Reghavalu 
Chetty.(10) and Venkatacharyulu v. Mohana 
4 ‘Panda a) the same reasoning appears to 


(5) 32 B. 348; 10 Bom. L. R. 297. 

is) 89 Ind. Cas. 492; 23 A. L, J, 882;L. R. 6 A, 515 
Civ.: A. L R, 1926 All. 89; 48 A. 9. 
| AN 16 M. 99; 3M. L. J. 1; 5 Ind. Dec. (N. a) 776. 
S (8) ZTM. 71. 


NG 31 M. 472; 3 M. L. T. 394; 8 Or. L. J. 147. 
41)°61 Ind. ‘Oas. 530; 44 M. 2145, 12 L. W. 390; (1920) 
MWN. 650; 39 M; L. J, 586. 
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have been followed. Where the father had 

been convicted of a crime or where the 

evidence clearly showed that he had been - 
guilty of criminal misconduct the sons- 
were not bound but where the evidence 
was only sufficient to show a civil obligation 
the sons were bound. In Bombay in the ` 
case of Durbar Khachar Odha Ala v. Kha- 
char Harsur Oghad (5) where the father 
had been guilty not ofacriminal act at all 
but of an act involving him in civil 
damages, the son was held to be not liable 
but the ratio decidendi appéars to have 
been that the sons were not benefited by 
the tortuous act. If the songs had been 
benefited it would apparently have been 
held as it was in the case of Chandrika Ram 
Tiwari v, Narain Prasad Rai (4) that the 
sons were liable. In the case of Hanmant 
Kashinath Joshi v, Ganesh Annajt Pujari 
(12) the father as trustee committed a 
breach of civil duty and-it was held that 
the debt was not immoral and was binding 
on the son. 

Mr. Justice Mukerji - in the case of 
Chakouri Mahton v. Ganga Prasad (13) 
reviews thecase-law on the subject and 
suggests that the distinguishing line must 
be drawn between acriminal offence and 
a breach of civil duty and he remarks that: 
where the taking of the money is not in 
itself a criminal offence, a subsequent mis- 
appropriation by the father cannet dis- 
charge the son from liability, The learned 
Judge quotes with approval a passage from 
the case of Natasayyan v. Ponnusami (7) to 
the effect that thesonis not bound to do 
anything to relieve the father from the 


.consequence of his own. vicious indulgences, 


but he is surely bound to do that which the 
father himself would do to discharge a` 
civil obligation if it were possible. 

We think that we may safely derive the 
following propositions . from the case-law; 
If the liability arises directly from a crimi- 
nal act, i. e. an act for which the father 
may or may not have been successfully 
prosecuted, but which tke evidencës on the 
record is sufficient to prove to have been | 


` criminal, the son isnot bound. On this all 
‘Oourts are agreed. Secondly, if there is a 
_ civil liability and subsequently the trans- 


action becomes acriminal one the son is 
bound to meet the civil liability to the 
extent of the family property but he is not 


(12) 51 Ind. Cas. 612; 43 B. 612; 21 Bom. L, R. 435, 
o£? 12 Ind. Cas. 609; 39 O. 862; 16 Ç. W. N. 519; 15 
L, J. 228. 
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concerned with the criminal matter. This 
_ is a more doubtful proposition and the.deci- 
sions of the Gourts are not unanimous. But 
‘we think that it may be supported 
by. reference to the nature_of the 
religious obligation which arose potential- 
ly as soonas the civil liability occurred. 
If there had been nocrime the son would 
undoubtedly have been responsible on 
account of the civil liability. The 
subsequent crime may  inyolve the 
father in further difficulties in the next 
world, but these are beyond the control 
ofths-son and they are, so far as we 
know, distinct from the penalties arising 
from a civil obligation. If this be so the 
son's obligation to discharge the civil 
liability is in no way altered by the subse- 
quert crimo. In coming to this eccaclusion 
we do not think that we are in any way 
dissenting from the judgment in the case 
of Jagannath Prasad v, Jugul Kishore (v) 
which is the latest pronouncement of this. 
‘Court on the subject. There the ‘obligation 
itself was held to- bə, infected with crimi- 
nality. But whare itis possible to separate 
the civil liability from a criminal action 
“we consider thet the.civil liability itself is 
not 60 infected. 

We have already given a, summary 
account of Dhyan Pal Singh's transactions so 
far as they appear from the evidence 
on the record, Much that is now 
obscure might have been made clear if 
‘Dhyan Pal Singh had lived and had been 
able to explain whathe did and what his 

_ motives were. We know that .when the 
midney granted by Government tothe Com- 
mittee was invested in the War Loan the 
bonds stood in the nameof Dhyan Pal Singh 
because Dhyan Pal Singh was able to realise 
the amount and toinvest itin fixed deposit 
with the Bank to the extent of Rs. 50,000 
and to put Rs. 10,000 in the current account. 
When this was done wedo not know but 
on the lyth August, 1920, the current 
account.of Dhyan Pal Singh appears to have 
been opened (Ex. 48, printed at page 71). 
The first entry on the credit side is: ` 
` August the 19th—To Note (Pro) 
Rs. 10,000 and on the debit “side on the 
same day an item of ten-annas is charged 
for ten cheques. 4 
, Dhyan Pal Singh began to draw cheques 
on the 23rd August, the first cheque being 
in favour of. Mauji Ram for Rs. 1,030. By 
the end of 1920 he had drawn the whole of 
Rs, 10,000 except Rs, 549-5-0 with which his 
; 48 i j 
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account was balanced. 

-. In the meanwhile on. the 16th October, 
1920, he had madea report to the Com- 
mittee inthe following terms :—. i 

“A sum of Rs, 60,000 was invested in 
three years’ War Loan. The period of loan 
has expired. The money is on account of 
the proposed new school . building. - The 
construction is soon to be commenced, but 
I do not think we shall need the whole 
money “all at once. It is nòt deemed 
advisable that we lose interest on the 
amount for nothing. I have consequently 
invested a sum of Rs. 50,000 in fixed de- 
posit with the Bank of Bengal at 4 par cent. 
per annum for one year and Rs. 10,000 ina 
current: call account. I request the formal 
sanction of the Committee, I further beg 
that the Committee may be -pleased .to 
authorise me to operate on the account and 
draw the money when necessary to meet 
the expenses of the brick kiln and the ac- 
quisition of other building materials.” This 
was sanctioned (Kix. 30, pages 65 to 67). 
The Committee, therefore, not only autho- 
rised Dhyan Pal Singh to’ operate on this 
account, which must have been in his - 
name as Secretary of the Committee, but 
also to spend the money for making 
bricks and acquiring ‘other building 
materials. Dhyan-Pal Singh continued to 
draw cheques in 1921. A list of the cheques 
is printed on pages 79 to 93 of the paper- 
book (Exs. 28 and 29) and by- October, 
1921, the total sums so drawn in cheques 
amounted to Rs. 60,685. Itis not neces- 
sary to describe the cheques in detail; 
many of them are drawn in favour of Mauji 
Ram and others in: favour of Chhadami 
‘Lal. Chhadami Lal is stated in evidence 
to be a store-keeper, -and one of the minor 
items inthe accounts to which the auditor 
drew attention was the excessive amount of 
travelling allowance charged by Ohhadami 
Lal, who was not, however, produced asa 
witness. Mauji Ram was also-given money 
for travelling, but in 1921 he was given 
large amounts for coal. Other cheques 
were infavour of the drawer. It does ap- 
pear,-therefore, from the evidence of these 
cheques, that much of the money was 
drawn ostensibly for expenses in connec- 
tion with the school building. 

On the 19th of August, 1921, the amount 
of the fixed deposit Rs. 50,000, plus 
Rs. 2,000 interest was transferred by the 
Bank to the credit of Dhyan Pal Singh's 
overdrawn current account (Ex, 23 printed 
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on page 75 and Ex. 48 printed on page 73). 
The auditor in his report remarks: “It is 
evident that he resorted to this most 
objectionable practice of crediting school 
money to his personal account to save 
himself from financial embarrassment as 
he had overdrawn the balance of his 
private account.” It appears, however, that 
it was the private account on which 
Dhyan Pal Singh had drawn in accordance 
with the direction of the Committee to 
meet the expenses of the building. The 
position is not quite clear, but at any 
rate we know the items by which the 
current account.had become overdrawn to 
theextent of over Rs. 60,000 and we know 
that many of thesé items were ostensibly 
at any rate connected with the building. 
However unbusiness-like Dhyan Pal Singh 
may have been, there is nothing to show 
that ne was acting dishonestly in having 
the amount of the fixed deposit credited 
to the current account, 


‘What the state of the building was at the 
end of 1921 we do not know, but we do 
know that Dhyan Pal Singh had spent over 
Rs; 60,000 under colour of a sanction re- 
ceived from the Committee in October, 
1920 “to meet the- expenses of the brick 
kiln and the acquisition of other building 
materials.” Wemust remark that the Oom- 
mittee throughout 1920 and 1921 and indeed 
until Dr. Bennet began to make enquiries 
at the end of 1922 appears to have been 


quite apathetic in regard to this building ` 


grant. In the Government order conveying 
the grant it was stated that the money 
should not be utilised “till szhemes have 
been prepared after consultation between 
the- Managing Oommittee of the School 
-ànd Government fo which the Committee 
and ‘the Government have assented,” Yet, 
we find that the Committee gave their 
Secretary full power to spend Rs. 60,000 
for making bricks and acquiring building 
materials without in any way supervising 
his expenditure or satisfying themselves 
that the money was being used ina proper 
way. f : . 


Early in 1922, however, something seems 
.to hava stirred them to consult the Ex- 
ecutive Engineer, for at an extraordinary 
meeting dated the 13th of May, 1922, the 
second item on the list of agenda was “to 
consider the letterof the Executive Engineer 
in reply to the request made to him 
in compliance. with para, No, 1 -of resolu« 
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tion No, 2 of the Committee meeting held 
on the 22nd of April, 1922” and on this 
it was “resolved unanimously that the 
Secretary be authorised to put in hand the 
alterations in the buildings proposed sub- 
ject to the modifications suggested by the 
Executive Engineer on the condition that 
the total amount exp2nded does not exceed 
Rs. 60,000,” (Ex. 31, page 77 of the printed 
book). It appears from Appendix F to the 
auditor’s report (page 272 of the printed 
book) that Dhyan Pal Singh had made a 


- report on which this resolution was passed. 


This report ison the record, and shows 
that Dhyan Pal Singh had discussed the 
plans and estimates with the Executive 
Engineer, and that as he had found that 
the building would cost nearly Rs. 80,000 
according to the P. W: D. rates, he had 
asked the Committee for sanction to get 
the work done himself for Rs, 60,000 add- 
ing “I shall undertake to complete the 
buildings according to the planata cost 
of Rs. 60,000. The Committees has got in 
hand a sum of Rs. 70,000.” It is particular- 
lyinregardto this report and the position of 
things at that date that the want of Dhyan 
Pal Singh’s explanationisfelt. He had al- 
ready spent over Rs. 60,000 of the money 
entrusted to him by the Committee, The 
work had certainly not been completed, 
for he talks of an estimate and of getting 
the entire thing done, so it appears that 
ithadnot even been planned. The sanction 
of the Committee had already been given 
to him for operating on their -account to 
the extent of Rs. 60,000. These considera- 
tions all create a suspicion that he was 
deceiving the Committee and that he was 
acting dishonestly. On the other hand it 
was open to tke Committee to look into 
the account and to learn that the whole 
of the Rs. 60,600 had been spent, and it 
was open to them to inspect the building 
and see how much had been done. Finally 
we have Dhyan Pal Singh's admission in 
the report that the Committee has in hand 
asum of Rs. 70,000. Ashe was in charge 
‘of the accouat it cannot mean anything 


. except that he was ready to account, to 


them for Rs. 70,000. It is not clear how 
he arrived at the figure of Rs. 70,600, for, 
even with the interest on the fixed de- 
posit, thesum entrusted to him amounted to 
only Rs. 62,000. Later on, on the 30th March, 
1923, in a letter written to the head 
clerk of the school shortly before his 
death, Dhyan Pal Singh mentions various 
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items which he had realised from decrees 
and in other ways amounting in all to 
Rs, 4,248.9-1, and it may be that this is 
a partial explenation, but we find it im- 
possible to account for the figures as they 
stand, - 

Having exhausted the Rs. 60,000 Dhyan Pal 
Singh drew cheques against the ordinary 
school ‘account to a total amount of 
Rs, 21,597-3-2 between the 15th of May, 
1922, and the 30th- of January, 1923, 
He was not able to operate on this ac- 
count withous the counter-signatura of 
the President of the Committees, but there 
was no diffculty about this apparently 
until the 7th of November, 1922, when 
a cheque for Rs. 2,000 “for the building 
account” was presented for counter-signa- 
ture to Dr. Bennet. It was then that Dr, 
Bennet asked for vouchers and told Dhyan 
Pal Singh that the work must be done 
ou a businesslike basis. DhyanPal Singh 
did not explain to Dr. Bannet or to the 
Committee thet he could no longer draw 
on the Rs, 60,000 beciuseit had already 
bsen spent, end thathe had bean draw- 
ing for soms time past on the ordinary 
school accouns, In his letter to Dr. Bannet 
of the 7th November, 1922, (printed at page 
103) he wrote: “The committee of manage- 
` ment authorised ms by their resolution 
to get the building work done under my 
direct supervision and Mr. J. R. W. Ben- 
neti allowed me to draw the monsy on 
that account by cheques in my name.” 
It is difficult to interpret this as any- 
thing but an attempt to deceive Dr. 
Bannet, who must not be confusad with 
Mr. J. R. W. ‘Bennett Dr, Bennat’s pre- 
decessor. The resolution of the Commit- 
tee of management authorised Dhyan Pal 
Singh to get the building work done, 
but it-did 'mof authorise him to draw 
on the ordinary school account which he 
was doing after the Rs. 60,000 had baen 
exhausted. It only authorised him to 
operate on the-acconnt to a limit of Rg, 60,030. 
It was clearly his duty to explain these 
matters to Dr. Bennet. In his letter of 
the 8th November (page 107) Dhyan Pal 
Singh implies even more clearly that he 
is drawing the money against the sum 
of Rs. 60,000 on which he had been 
authorised to operate, and he states that 
the account of the money expended is 
kept in his office, and promises to submit 
an account af the last payment and any 
further detail that should be „required, 
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In his letter of the 19th November he 
remarks that he has to go to his country 
placa in connection with his daughter's 
marriage and that it will take about a 
month to get the building account posted - 
up to date. Ono the 3rd Jauuary he writes 
to Dr. Bennet that he will not submit 
any further cheques on account of the 
school building until he has the accounts 
in order, It is not clear what happened 
immediately after this, but some sort of 
accounts or vouchers appear to have been 
furnished and such as they are they have 
been put in evidence. Before the matter 
could be cleared up Dhyan Pal Singh died 
on the 39th May, 1923. Dr, Bennet was away 
but on his return on the 
lst of July he took possession of the 
papers and account books of Dhyan Pal 
Singh and found that there was only a 
cash balance of about Rs. 650 which after- 
wards proved to have nothing to do with 
the building grant. A letter to which re- 
ference has already been made was handed 
to Dr. Bennet by Radhey Lal, clerk of the 
Head Master of the School. It is dated the 
30th March and is apparently the last state- 
ment of Dhyan Pal Singh's thatis on record, 
Ia if Dhyan Pal Singh asked Radhey Lal 
to adjust the school building account and 


-informs him that asum of Rs, 41,206-15-8 


is outstanding and that asumof Rs. 4,448-9-1- 
is available to mest it. He does noi ex- 
plain where this money is to be found. 
He sums up “There is an amount of 
Rs. 65,975 outstanding against my name. 
To this amount add Rs, 4,248 received from 
other source as detailed above. -The total 
amount comes to Rs. 71,223-9-1 out of 
which deduct the total (?) amount expended, 
i. e, Rs. 41,206-15 8, thus leaving a 
balance of Rs. 30,016-9-5, Please show 
this amount in my hand which 1 shall 
account later on.” eee 

Dhyan Pal Singh's position, therefore, was 
that he had spent about Rs. 41,000 on 
the building and hoped to bə able to show 
that the building he had carried out repre- 
sented that value, Apart from -this he 
acknowledges that there is a balance of 
about Rs. 30,000 due from him for which 
he has to account, Bafore us an attempt 
was made on behalf of the appellants 
to show that the accounts of Dhyan Pal - 
Singh ought to have been accapted in the 
lower Court, but as the Subordinate Judge 
has pointed out the accounts as, they 
stood originally are not forthcoming, at 
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any rate in regard to a large proportion 
‘of the money. Exhibit 33 which is printed 
from pages 123 to 166 is called the brick 
kiln account, the total charges being re- 


‘fendants purported to show expensesamount- 


.This is not, how- 
ever, a clear account but a tentative 
‘estimate of what the account would have 

„been, 1t is not necessary, however, to 
‘examine: the various items, The auditor 
“in his report (Ex. 22 at page 253) and 
the Subordinate Judge have both discarded 
the so-called accounts es utterly unreliable, 
and nothing has beensaid in this Court which 
would justify usin not accepting these opin- 

ions: In fact it seems from the evidence of 

Radhey Lal, who was the Head Clerk of the 

High Schcol, that Ex. 23 was written by 
him at the dictation of Chhadami Lal the 
‘Store-keeper, a man who earns Rs. 30 per 

“month, from registers which were in Hindi. 
It is true that a billor rather a series of 


bills, showing a total. of Rs. 21,597 3 2, 


vappears to have been accepted. and passed. 


by Dr. Bennet on the v5ih January 1923, 
-and that he even acted on this to the extent 
of sending a cheque for the balance which 
Dhyan Pal Singh claimed as due to him up 
‘to that date (pages 168 and 169 of the-paper- 
book). In conneetion with this, however, Dr, 
-Bennet -stated in ‘evidences “Ihe corres- 
pondence with Thakur Dhyan Pal Singh 
led me to believe- that the sum of 
Rs. 21,597-3-2 represented the total amount 
expended on the building and everything 
“connected with it. Iam not prepared to 
‘admit. that these receipts (Ex. 49) repre- 
sent the genuine expenditure.” In other 
words Dr. Bennet passed these bills under 


a misapprehension. It is not proved that. 


Dhyan Pal Singh definitely stated to Dr, 
Bennet that this amount represented the 
total expenditure of the building up to 
date, but it does. appear that he took 
na stepa to enlighten Dr. Bennet ag to 
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the facts either at this stage or at any 
other, 
Although very litile effort was made in 
support Dhyan Pal Singh's - 
Accounts, amuchmore serious effort was 
made to demolish or at any rateto criticise 
the figures provided by the expert Mr, 
Daly who was employed by the Committee 
to assess the value of the building work 
actually done. It has already been said 
that the Subordinate Judge, failing to find 
any accounts on which he could rely, 
accepted the estimate made by Mr, Daly 
and gave Dhyan Pal Singh credit for having 
spent an equivalent amounton the build- 
ings. Mr.Daly was asked by the District 
Judge at theend of February, 1924, to make 
a valuation of the new buildings, and he 
worked at this. task from the end of 
February till the 10thof May. -The results 
at which he arrived are given in detail 
in his report, which is printed at page 337 
and the following pages. In the first place 
some deductions were made by Mr. Daly 
for “cracked work, shallow foundation and 
bad work.” It is objected that by the time 
Mr. Daly inspected the buildin gs there had 
been two monsoons, and it is argued that 
much damage may have been done by the 
weather. These deductions are detailed on 
page 340 of the printed book, where it is _ 
shown thatasum of Rs. 2,757-13-0 was de- 
ducted on account of “insufficient depth of 
Pillars of arches.” The insufficient depth 
was, itis true, not due to the weather, 
and Mr. Daly has made an allowance for - 
the bricks. The method of calculation 
adopted by Mr. Daly might have been 
accepted ifthe question for decision had 
been whether Dhyan Pal Singh had satis- 
factorily carriedout a contract. But the. 
question is whether he actually . expended 
a certain amount of money on the build- 
ing work or not;and if the work was done, 
even if it was badly done we are not 
justified in concluding that the money was 
not spent and we think, therefore, that this 
sumof Rs. 2,757-13-U should not be debited 
against the appellants. The next point 
taken is that Mr. Daly reckoned that only 
1200 bricks would be used in 100 cubic 
feet of masonry. The standard books on 


engineering allow 1400 bricks or more. Mr. 


Daly when cross-examined on this point 
did not give any very clear reason for 
differing from the standard allowed at the 
Roorkee College or by the Bombay Govern- 
ment., He said that he had actually taken, 
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measurements and.found that only 1200 
bricks were used in -100 cubic feet of 
masonry. This cartainly does not mean 
that Mr. Daly counted all the bricks that 
had been used, and we are not satisfied 
from his statement that he was justified 
indeparting from the standard number. 
We think that inthis respect the appellants’ 
objection must be allowed and that the 
standard number of. bricks should be 


accepted. It hes further been objected - 


that Mr. Daly has not allowed'a high enough 
rate for the cost of - bricks. 
higher in 1921 thanin 1922, but we have 
really no satisfactory evidence to 


prove’ exactly when the bricks were 


mide, add wa. think that: the average 
rate taken by Mr. Daly is the most 
reasonable one. It must be remembered 


that the standard rates quoted must allow’ 


a margin of profit to the contractor or brick- 
maker, to which Dhyan Pal Singh in the 
circumstances would-not be entitled. The 
difference- that this would -make in the 


valuation of the buildings has been elabo-’ 


rately calculated by Mr. Iqbal Ahmad 
on belialf of the appellants, and accept- 
ing his argument as regards the num- 
ber of bricks used we would allow an ad- 
ditional sum of Rs. 2,392 on account ofextra 
bricks. This is calculated onan additional 
total of 104,194 first class bricks at Rs. 23 
per thousand; second and third class bricks 
are not numerous and have been ignored. 
The other objections relate to small items. 
It is said that Mr. Daly has not made.a 


sufficient allowance for supervision charges ' 


which he puts down at Rs. 1,000 only. In 
view of the remarks made by the auditor 
we have reason to believe that there was a 
great deal of-wastage under thishead. The 
appellants claim that the -charges on ac- 
count of supervision were actually much 
higher than Rs.1,000-but if they were, we 
think that Dhyan Pal Singh as the agent of 
the Committee must be held to be respon- 
sible and we do not consider Mr, Daly's 
estimate an unreasonable one. Other small 
objections are made in regard to contingent 
charges and tha absenca of any allowance 
for water, but wedo not think that these 
have any force. A further objection in re- 
gard to rolled steel beams appears to have 
been based on a misunderstanding of the 
analysis of the rates at the end of Mr, 
Daly's report. In point of fact we are satis- 
fied that Mr. Daty Has allowed reasonablerates 
for all the rolled steel beams that he found 
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on the spot. The final result of- all these 
objections is that we would add Rs. 2,392, | 
for extra bricks and Rs. 2,757-13-0inrespect., 


-of work rejected by Mr. Daly as defective to. 


the Rs. 35,454-2-0 at which Mr. Daly. has. 
valued the buildings provided by Dhyan Pal - 
Singh. The practical effect of this would . 
be that Dhyan Pal Singh is shown to have - 
accounted for R3. 40,603-15-0 of the money , 
entrusted to him, h 
To return to the legal aspect of the case 
and the conduct of Dhyan.Pal Singh, we 
think it is clear that when he applied for 
and obtained the sanction of. the Oom- 
mittee to draw cheques up to the value of 
Rs. 60,000 inorder to provide bricks and 
other materials for the building, there is 
nothing to show thathe had any dishonest 
purpose. He assumed the character of an 
agent to the Committee and from that- 
date, {hat is to say from the16th of October, 
1920, ha became responsible to account to 
them for this amount. He has failed to do’ 
so. ltappears to be not unlikely thatowing - 
to slack supervision very large sums of 
money were wasted, but we can find no 
clear evidence of any deception until the- 
date when having exhausted Rs. 60,000 he. 
began to draw on the ordinary school ac-’ 
count for which he had to obtain the coun- 
ter-signature ofthe President of the Oom- 
mittee. We think that there can be no 
doubt that he intentionally. misled Mr, J. 
R. W.Bennett and later on Dr.Bennetin re- 
gard to the position. He Had spent all the - 


. money with which he had been entrusted, 


but he still had to go on with the building, 
and he raised the money in what was most 
unquestionably an irregular way. It would 
be difficult tosay, however, that in so doing 
hecommitted acrime. The argument ad- 
dressed to us on behalf of the appellants, 
to show that his actions were “infected 
with criminality,” was directed to proving 
that from the beginning he had acted ina 
dishonest way. This as we have held is 
not proved and is not even likely. If he 
acted at first in perfect good faith as we 


. believe tobe the case, and subsequently 


gotinto difficullies and dishonestly drew on 
the ordinary schoolaccounts, hemay or may 
not have been guilty of some criminal offence, 
lt isnot proved that he was, because the 
position isnot clear and wedo not know how 
he was-able to draw on this ordinary school 
account or what his ultimate intentions 
were. It is at any rate clear that he àc- 
knowlédged liability for about Rs. 80,009 - 


. yo 


758 


when he wrote in March 1923 to Radhey 
Lal, and that he knew then that he would 
have to account for this amount. We can' 
only say that this part of his conduct was 
suspicious and was probably dishonest, but 
in the view that we have taken of the law 
it does not affect the son’s liability in re- 
gard to the civil obligation which he 
undertook on the 10th of October, 1920. 
The position is somewhat complicated by. 
the fact that in drawing these later cheques 
after the Rs. 60,000 Dhyan Pal Singh was 
drawing money with which. he had, so far 
as we know, not been specifically entrusted 
‘ by the Committee, but we do not think itis 
necessary to insist on the distinction. He 
realised the money under colour of the: 
authority given him by the Oommittee, 
and he admitted his responsibility to ac- 
count for it, | f 
The final result is that we modify the 
decree and order of the lower Court to this’ 
extent that the amount of the deeree is 
reduced by asum of Rs. 5,149-13-0 and will, 
therefore, be Rs. 42,993-4-2. For the rest 
the appeal is dismissed and as the appel- 
lants have substantially failed in all their 
grounds of appeal, we direct that they pay 
_ the costs of this appeal. 
A. | ` Decree modified. 


- BOMBAY HIGH COURT. 
Orvit REFERRNOE No. 2 or 1926. 
July 12, 1928. - 
Present:—Mr. Justice Patkar and 
= Mr. Justice Baker. 

In re MANEKLAL MANILAL. 
Stamp Act (II of 1899), s. 2 (16) (b), Sch. I, Art. 85 
(a) (b), (ec) Agreement advancing money for construc- 
tion of shops and agreeing to take them on lease on 
construction—Stamp— Agreement to lease’, essentials of. 
An agreement between A and B after reciting 
that B had taken certain property on rent from C, 
provided that A bound himself to take on rent all the 
shops to be constructed on the said property accord- 
ing to a certain plan fora period of 15 years. A 
advanced a certain sum of money as earnest money 
and agreed to advance another sum of money for 
the construction of the buildings and credit was to 
be given for thisadvance by B out of the rents. A 
seale of rent per shop was also fixed, and it was 
further stipulated that A should later on execute a 
‘fair document in respect of the same as agreed, as 

soon as B obtained a registered lease from C: 


a e 
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Held, (1) that the document was not an ‘agree 
ment to lease’ within the meaning of s. 2 
(16) (b) of the Stamp Act- inasmuch as it was not 
a present demise; [p. 760, col. 1.] f 


(2) that the document did not fall within Art, 35 (0), 
Sch. I of the Stamp Act inasmuch as the advance was 
not a fine or premium or money advanced in addition 
to rent, but merely an advance towards rent; [p. 760, 
col. 1; p. 761, col. 1.] : $ 

(3) that Art. 85 (a) did not apply because noren 
was mentioned as payable hut only a scale of rent per 
shop to be constructed ; [p. 760, col. 2.] 

(4) that the document was consequently liable to 
be stamped with a stamp ofeight-annas as a simple 
agreement. [ibid.] ; 

An ‘agreement to lease’ in s.2 (16) (b) of the 
Stamp Act refers to an agreement which amounts 
to an actual demise and does not include an agree- 
ment that in certain contingencies a lease will be 
granted, [p. 759, col 2.] a 

Hemanta Kumari Debi v. Midnapore Zemindari Co. 
(3), followed, 


For the purpose of effecting -an agreement of lease 
it is necessary that the premises to be let should be 
in existence. [p. 760, col. 2.] ; 


Reference made by the Collector of 
Abmedabad. f f 
Mr. P. B. Shingne, Government 


for the Collector. 


JUDGMENT. 

Patkar, J.—This is a reference made 
by the Collector of Ahmedabad invoking 
our revisional powersunder s. 61 of the 
Indian Stamp Act with reference to the 
decision of the Joint First-Class Subor- 
dinate Judge, Ahmedabad, before whom 
two documents, Exs. 4l6 and 417, were pro- 
duced. Thelearned Subordinate Judge 
wasof opinion with regard to Ex. 416 
that it was an agreement, and required a 
stamp of eight-annas plus Rs.5 as penalty. 
The Collector of Ahmedabad is of opinion 
that the document is an agreement as to 
the first part and arelease as to the second 
part, and, therefore, required a stamp of 
eight annas with regard to the first part 
and Rs. 5 on the second part, Rs. 10-8-Oin 
all plus penalty of Rs. 105. This position 
is not contested on behalf of the defend- 
ants. We, therefore, accept ‘the view of 
the Collector, and hold that the document, 
Ex, 416, isin part an agreement, and in 
partarelease, and requirés a stamp of eight- 
annas forthe first part and Rs. 5 onthe 
second part. - 

With regard to the second document, 
Ex. 417, the Joint First Class Subordinate 
Judge was of opinion that it was an agree- 

-ment. The Collector of Ahmedabad is of 
opinionthatan agreement to leaseis a 
lease as defined in cl. (b) of s. 2 (16) of ` 


Pleader, 


X 


4 


o rupee,” -Tt 
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Rs. 2 lakhs constituted a permium for the 
lease, and the duty: leviable was Rs. 2,000 


under Art. 35 (e) cf Sch. Iof the Indian © 
~ Stamp Act. 


The document, Ex. 417, was 
passedin favour of Maneklal by Motilal 
Govindlal with reference to 4,260 square 
yards which belonged to one Bai Dhan“ 
lakshmi. The document was passed on the 
basis that Maneklal would securea re- 
gistered lease from Bai Dhanlakshmi, and 
after the lease was secured, Motilal was 
to advance a sum of about Rs. 2 lakhs for 


building shops on the land, and after the 


construction of the shops Motilal agreed to 
take the shops on rent for a period of fifteen 
years. The rent was to commence after 
the shops became ready, and were delivered 
into the possession of Motilal. Out of the 
amount of two lekhs, Rs. 11,001 were paid 


in cash on the dey of the execution of the’ 


document, and the balance out of Rs, 25,000 
was to be paid within three or four days. 
The remaining amount of Rs. 1,75,000 was 
to be paid at the rate of Rs. 20,000 per 
month when the: building would be under 
construction. The amount of Rs. 2 lakhs 
was to be -recouped by Motilal by taking 
the same out of the rents. The. document 
was passed on January 15, 1920. A 
registered lease was passed in favour of 
Maneklal by Dhanlakshmi on January 22, 
1920, a week after this agreement. It is 


urged by the learned Government 
Pleader that the document, Ex, 417, 
is an agreement of lease, and ~ falls 


within the definition of “lease” under s. 2 
(16) (b) of the Indian Stamp Act as a 
kabuliyat or other undertaking in writing 
to occupy or deliver rent for immoveable 
property, and reliance is placed on the case 
in Reference under Stamp Act, s. 46 (1) in 
support of the contention that an agree- 
ment of lease requires a stamp even though 
it was contemplated by the parties that 
a regular deed was to be effected after- 
wards. The proviso to Art. 35 of the 
Indian Stamp Act lays down that “in any 
case when an agreement to lease is stamped 
with the ad valorem stamp required for 
a lease, and a leaséin pursvance of such 
agresment,is subsequently executed, the 
duty on such lease shali not exceed one 
is, therefore, contended that 
. every agreement to lease must be stamped 
with anad valorem stamp, and when a 

(1) 17 M. 280; 4 M, L, J.’ 104; 6 Ind, Dec, (x. s.) 193 
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subsequent : lease ` -contemplated. by the 
parties is actually effected, a stamp of 
one rupee would suffice. The question, - 
therefore, in this reference is whether the 
document, Ex. 417, is an agreement of 
lease within the meaning of s. 2 (16) of 
the Indiah Stamp Act. ‘‘Lease" is also 
defined in the Indian Registration: Act, | 
s.2 (7), as including “a counterpart, 
kabuliyat, an undertaking to cultivate or. 
occupy, and an agreement to-lease.” Both 
under the Indian Stamp Actand.the Indian 
Registration Act an agreement to lease is 
included in the. word “lease.” Though 
the Indian Stamp Act and the Indian. - 
Registration Act are not strictly in pari 
materia, it has been held in Chandra- 
shankar Pranshankar v, Bai Magan (2) that 
the two Acts may be read together, and 
that the definition in the Indian Stamp 
Act with regard to a composition deed 
might be accepted in considering the 
question under the Indian Registration 
Act. According te the decision of -the 
Privy Council in Hemanta Kumari Debi v. 
Midnapore Zemindari Co. (3) an agreement 
to lease must bea present demise. It-must 
be.a dozument which effects an actual 
demise or operates as a lease in presenti, 


_and not an agreement that in certain con- 


tingencies a lease will be granted.’ So far 
as the Indian Registration Act is concern- 
ed, there is consensus of opinion in the 
different High Courts as reflected in the 
desisionsin Secretary of State for India v. 


- Mahomed Yusuf Ismail (4), Pancharan Basu 


y. Chandi Charan Misra(5) and Swaminadha. 
Mudaliar v. Ramaswami Mudaliar (6) that 
an agreement to lease must be an actual 
demise. If this view accepted with regard 
to the Indian Registration Act can be ap- 
plied in considering the question under the 
Indian Stamp Act,it must follow that an 
agreement to lease must amount to an 
actual demise and not an agreement that in 
certain contingencies a lease will be grant- 
ed. Inthe present document there is no 
actual demise, but there is .ar agreement 
to lease the land under certain contingen- 


(2) 24 Ind. Cas. 730; 38 B, 576 at p, 590; 16 Bom, Li 
R. 236 


(3, 53 Ind. Cas. 534; 46 I. A. 240; 22 Bom. L. R. 
488; 37 M. L. J. 525; 17 A. L. J, 1117; 24 0. W.N. 
177; (1920) M; W.N. 66; 27 M. L.T. 42; 11L W. 301; 
31 Ò. L. J. 288; 47 G. 485 (P. 0.). DiS < 

(4) 54 Ind. Gas. 134; 21 Bom. L. R. 1130. 

(5) 6 Ind. Cas. 443; 37 O. 809; 140, W. N. 874, 

(6) 62 Ind. Cas. 354; 44 M, 399; 40 M. L. J, 161; 13 L. 
W. 327; (1921) M, W. N. 145; 29 M, L. T, 152, 
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cies which may or may not happen. The 
first contingency. was that Maneklal should 
secure a registered lease from Bai Dhan- 
lakshmi with regard to 4,260 square yards. 
The second contingency was that Motilal 
should advance from time to time amounts 
to the extent of Rs. 2 lakhs to Maneklal. 
The third contingency, which though not 
contemplated in the document, must in the 


nature of things be inferred, was that the 
should give permission to. 


Municipality 
- construct the market which was proposed 

to be erected on the 4,260 square yards, 
If all thess .contingencies happened, then 
- Motilal was to pay Rs. 455 per shop as rent 


for the shops that would be erected on the. 


land, and.the rent was to commence after 
` the shops became ready and were delivered 
into the possession of Motilal. The 
number of shops to be built was not fixed 
under the agreement nor was the time 
fixed within which the shops were tobe 
erected on the land. The document, 
Ex.417,is an agreement by Motilal to 
advance Rs. 2 lakhs in order to enable 
Maneklal, after securing a lease of the plot 
from Bai Dhanlakshmi, to build shops on 
the land, and there is a subsidiary agree- 
ment that if the shops were built and pos- 
session of the shops was delivered to Moti- 
lal, he wasto pay Rs. 455 per shop per 
month as rent; The document is, therefore, 
a simple agreement and not an agreement 
to lease. 
Assuming that the document is an agree- 
ment to lease, the question would-next arise 
whether the lease which includeg agreement 
to lease falls under Art, 35 (c)of the Indian 
‘Stamp Act “where the lease ig granted fora 
fine or premium or for money advanced in 
addition torent reserved.” It is contended 
on behalf of: the Collector that the Rs. 2 
lakhs mentioned in the agreement is either 
a premium or money advanced in addition 
to rent reserved. 
the amount of Rs,2 lakhs was only a loan 
which was agreed to be paid by Motilal 
to Maneklal, and did not form: part of the 
consideration of the lease, The amount 
.was to be re-paid out of the rente, and 
Motilal -was to.the extent of ' 
a creditor of Maneklal, and 
to be recouped out of the 
would become payable after the construc- 
tion'of the shops. The amount of:Rs. 2 
lakhs does not, in my opinion, constitute 
either a fine or-premium or money advanc- 
ed in addition to the rent, Article 35 (b) 


was entitled 
rents which 
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also does not apply because rent is men- 

tioned ‘as being payable. The question re- 

mains- whether it is a’ lease ‘which falls - 
under cl. (a) of Art. 35 “ where. by such - 
lease the rentis fixed and no premium is 
paid or delivered” and where the: Igase’ * 
purports to be for a term in excess of three 
years, It doesnot ‘appear thatany rent is’ 

fixed under this agreement, What is fixed is 
a scale of rent pershop. . The number of 
shopsis not mentioned in the ‘agreement, 
and the rent for the year for the premises ` 
to be let is not fixed, and though the rent 


. is said to commence from the time the 


possession is handed over to Motilal, there 
is no certain period from which the rent | 
is torun. We think that for the purpose 
of effecting an agreement of lease it is ne- - 
cessary that the premises to be let should - 
bein existence. -This view is supported by 
Woodfall on Landlord and Tenant, at page 
158, and Halsbury’s Laws of England, Vol. 
XVIII, page 369. At the time of the agrea- ` 
ment the lessor had no interest in’ the pro- ` 
perty to be let, The premises to be let... 
were not in existence. In Refererice un- - 
der Stamp Act, s. 46 (1) the lessor had inter- ` 
est in thé property agreed to be leased 
and there was a present demise of existing 
property. In our opinion the agreement, 
Ex. 417, is an agreement to advance Rs. 2- 
lakhs for building shops, and in the even- 
tuality of Maneklal’ getting a: régistered 
lease from Bai Dhanlakshmi and building 
shops out of the money advanced by Moti- 
Jal, there was a further agreement that 
Motilal was to take the shopsin lease for 
fifteen years after they became ready and 
were delivered into the possession of Moti- 
jal. -We think that this document does not 
amount to anagreement to lease, but - falls 
under a simple agreement, and must be 
stamped with a stamp of eight-annas, 

We, therefore, under s. 61 (2) of the 
Indian Stamp Act, recorda declaration that. 
with regard to Ex, 416 the stamp duty pay-- 
able was Rs. 10-8 plus a penalty of Re. 105, 
and with regard to Ex. 417 the ‘stamp duty 
payable was eight-annas and the penalty 
Rs. 5. Wo make no order as te costs; 

Baker, J.—I agree. The document in 


< question, Ex. 417, ig passed by Motilal to 


Maneklal, and after stating that Maneklal 
has taken on rent from Bai Dkanlakshmi’ 
the property in question, the executant. 
Motilal binds himself to take on rent all the 
shops. to be construeted on the said land 
according to the first plan for a periad 
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of fifteen years, 


of Rs, 25,000 as earnest money, he under- 


takes to advance Rs. 1,75,000, that is; in all ` 


Rs, 2 lakhs for the construction of buildings 
on thisland. Oredit for this advance is to 
be given to him. by Maneklal out of 
the rents. The rents are fixed at 
Rs. 455 per year for each shop. After the 
registration of Maneklal’s lease Motilal is to 
execute a fair document in respect of the 
same as agreed. The first question is 
whether under Art. 35 of Sch. I to the 
Indian Stamp Act this document constitutes 
a lease oragreement tolease. The Collector 
in his ‘letter of reference has given his 
opinion that the document falls under 
‘Art. 35 (c); that is, where the lease is 
granted for a fine. or premium or for 


money advanced in addition to rent reserv- ` 


ed. Ithas been contended by the learned 


Government Pleader that under s. 105 of 


the Transfer of Property Act the ‘transfer 
of aright to enjoy immoveable property in 
consideration of a price paid or promised 
(which price is called the premium) isa lease, 


and that this advance of Rs, 2 lakhs made or’ 


to be. made by Motilal constitutes the pre- 
mium. Bat, as a matter of fact, this money ad- 
vanced by Motilal is not a premium, because 


it is not a price paid to the’ lessor, but an: 


advance which was to be re-paid outof the 
rent payable as itaccrued due; Itis then 
contended that it is money advanced under 
Art. 35 (c). But that clause speaks of money 
advanced in addition’ to rent reserved. 
This is not money advanced in addition 
torent reserved. It is, asa matter of fact, a 
payment of rent in advance, and it forms 
-part of the rent itself; and is nota separate 
payment, Iam, therefore, of opinion that 
under no circumstances could this document 
fall undar Art, 35 (e). Obviously it cannot 
fall under Art, 35 (b), which refers to a case 
whera the lease is granted for a fine or pre- 
mium,orfor money advanced and where no 
rent is reserved.- In the present case rentis 


reserved. It follows, therefore, thatthe only ` 


Article under which thisdocument could fall 
would be- Art. 35 (a), and as the lease pur- 
ports to be for a term of fifteen years it would 
fall under cl. (iii) of Art. 35 (a). , There are, 
however, other considerations which have 
been put forward which lead mé to agree 
with thé view that the document does not 
conform to the definition of a lease at all. 
In view of the ruling of the Privy Council 
in Hemanta Kumari Debi v. Midnapore 
Zamindari Co, (3) that there must pe a 


a 
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present interest created ino 


the definition of a lease under . the. 
Indian Registration . Act, (and there is 
no ` reason why, ‘the definition in 


‘thé two, Statutes being almost entirely 


the same, the same considerations should 


-not apply here), it will appear that there 


is no present demise in this case. As 
a matter of fact the alleged lessor Manek- 
lal did mot obtain a lease from the 
owner Bai: Dhanlakshmi until a week 
later: than the execution of the document 
in question, and, therefore, at the date 
of Ex. 417 he was not in possession of 
any interest in thisland which was capable, 
of being demised by him. I need not 
refer to the other cases which have al- 
ready been quoted in the judgment of 
my learned colleague. Again, this, docu- 
ment refers to buildings which have yet 
to- be built. The learned Government 
Pleader has referred to a distinction be- 
tween s. 122 and s. 105 of-the Transfer 
of Property. Act. Although there is no 
definition of immeveable property in. the 
Transfer of Property Act,. he has pointed 
out’ that in s. 122, which refers to gifts, 
the word “existing” is used, and he argues 
that, therefore, immoveable property dealt 
within s. 105, which réfers to leases, need 


not be in existence. There does not appear 


to be ány ruling in this country directly 
on this point, although there are several 
English cases, but it has been laid down 
by- Lord Halsbury at page 369 of Vol. 
XVIII of his Laws of England, as well 
as at page 158 of Woodfall’s Landlord 
and Tenant, 21st Edition, that in order to 
create a lease the existence of the premises 
to be leased is essential. We find, there- 
fore, that in the present case not only 
were the premises purporting to be agreed 
to be leased not ‘in existence,- but the 
ostensible lessor had no interest in the 
property which was to be leased at the 


_time of the agreement, and in these circum- 


stances I agree that this document does 
not fulfil the conditions of an agreement 
to lease, If there could be no lease of 
the property at that time, the document 
could not ‘amount to an agreement to 
lease, for the property was not in existence. 
I, therefcre, concur in the order which 
has been niade. 
A. Order accordingly. 









A AS HIGH COURT. 
Szconp Civiu Appsat No. 390 of 1925. - 
. ; March 20, 1928. 
Present :—Justice Sir Kumaraswami 
Sastriar, Kr., and Mr. Justice Reilly. 
KRISHNASWAMI ASARI AND ANOTHER 
— DEFANDANTS— APPELLANTS 


versus < 
MUTHULAKSHMI AMMAL-—PLAINTIFE— 
. RESPONDENT, 

Specific Relief Act (I of 1877), 8. 81—-Transfer of 
Property Act (IV of 1882), 3.6—Fraud—Suit to set 
aside compromise decree on ground of fraud—~ 
Rectification—Transfer of spes successionis under 
compromise decree—Party to decree, whether can 
attack its validity—Fraud proved different from fraud 
aileged—Decree to be passed. 

A suit to set aside a transaction on the ground of 
fraud of one kind cannot be converted info one for 
setting aside the transaction on a different kind of 
fraud. [p. 763, col. 2} 

A compromise decree stands on no higher footing 
than a contract between the parties and such & 
decree can be corrected or rectified if, owing to fraud 
or mistake, it does not represent the real contract 
betwean the parties and the provisions of s. 31 of the 
Specific Relief Act apply to such a case. [ibid.] 

Thayyammalachi v. Rajali (5), Bheema Venkata- 
ramana vy. Bomminit Gurappa (6) and Valliakkal v, 
Karuppa Goundan (12), followed. 

A party to a compromise decree cannot attack its 
validity on the ground that it effects dn alienation of 
a spes successionis which cannot be transferred. [p. 
764, col. 1.1 - 

Ram Gowda Anna Gowda Patil v. Bhausaheb (13), 
relied on. 

Where, in a suit to set aside a compromise decree 
on the ground of fraud, the plaintiff alleged that 
she was made to believe that the compromise pro- 
vided that she- was to get one-half of all the 
items of the property in dispute, whereas the deed 
as executed in fact provided that she was to get 
only one-third of two of the items and the Court found 
that she was deceived because it was represented to 
her that she was to get not one-half but one-third, of 
all theitems: 

Held,, that inasmuch as the decree was a com- 
promise decree, and the parties could not be 
restored to the situation prior to the decree, the proper 
decree to pass would be to give effect to the bargain 
the plaintiff understood she was making, namely, 
that she was to get 1/3rd ofall the items. [p. 765, col. 1] 


Second appeal against the decree of the 
Oourt of the Subordinate Judge, Trichi- 
nopoly, in A. 8. No.7 of 1924 (A. S. No. 
191 of 1923 of the District Court) preferred 
against that of the Court of the Dis- 
trict Munsif, Turaiyur at Trichinopoly, in 
O. 5. No. 1136 of 1920 ; 

Mr. S. T. Srinivasagopalachari, for the 
Appellants. 

Mr. L. V. Krishnaswami Ayyar, for the 
Respondent. 

JUDGMENT. 

Kumaraswami Sastriar, J.—De- 
fendants Nos, 1 and? are the appellants. This 
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appeal arises out of a suit filed to set aside & ` 
decreé passed by consent and for partition 
of the suit property and for halfshare in the 
property. The plaintiff and the 2nd defendant 
are the daughters of one Mookan Asari who 
left a widow named Chinnammal. The plaint- 
iff's case is thatthedecreein O. 8, No, 12640f 
1915:on the file of the District Munsif’s Court 
of Kulitalai which was a decrees passed on a 
compromise entered into between Ohinnam- 
mal and Ist and 2nd defendants and the pre- 
sent plaintiff is not binding on her; that 
Chinnammal had only a widow's estate in 
the suit lands which were the property of 
Mookan Agari and that-the plaintiff and the 
2nd defendant are the daughters entitled to 
equal shares. The District Munsif held that — 
there was no fraud so far as the decree was 
concerned and that it was binding on the 
plaintiff and dismissed the plaintiff's claim 
for one-half of the property. On appeal 
the Subordinate Judge was of opinion 
that the compromise decree was obtain- 
ed by fraud and gave her a decree 
for one-half of the properties on the ground 
that she is entitled to one-half as the 
daughter of Mookan Asari. He was also of 
opinion that the compromise in the pre- 
vious suit was only in respect of a spes. 
successionis and would not bind the plaintiff. 
The suit O. S., No. 1264 of 1915, arose in 
this way. Ohinnammal in 1910 executed a 
deed of gift, Ex.E whereby she gave these 
properties to her daughter, the 2nd defend- 
ant, At that time the present plaintiff was 
a widow andin order to provide for her, 
Ohinnammal got anothi for Re:200 in her 
favour. In 1915 she seems to have changed 
her mind as regards whet her daughter 
should get; she probably thought that she 
gave more to one daughter than to another 
and she filed a suit, O. 8. No. 1264 of 1915, to 
set aside the deed of gift. The suit was pend- 
ing from 1915 to 1917 and in 1917 the suit 
was compromised. The parties to that suit 
were the mother ofthe present plaintiff, the 
2nd defendant in this suitand the husband of 
the 2ad defendant, the latdefendant. Various 
issues were raised in the suit and it is not 
necessary to consider them, Exhibit D, a 
joint statement, was putin bythe motherand 
the daughter to the effect that the gift and 
the othi should be cancelled and that items 
Nos. 1 and 2 should be taken by the defend- 
ants absolutely and that items Nos. 3 and 4 
should ba enjoyed by the mother and after 
her death 2/3rds should be given to the defend- 
ants in thissuitand 1/ard to herother daughter 
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the present plaintifi—in whose favour the v. Charles Agnew Turner (1), Mahomed 
othi was taken and cancelled. Il appears Mira Ravuthar v. Savvasi Vijyaya 
that after this agreement was come to, Raghunadha Gopalar (2) and Lalit Mohun 
the present plaintiff was made a party to Nundy v. Haridas Mukherjee (3). It is no 
that suit and Ex. B, a statement, was doubt true that where fraud alleged is of 
taken from her by the District Munsif one kind you cannot convert the suit for 
where she said that she agreed to be settingasidethetransaction into a different 
joined as defendant and that a decree can kind of fraud, but in this case I do not 
be passed in terms of Ex. D. which she think that the fraud isso entirely different 
said was read to her. The statement which from the fraud found as to entail dismis- 
she made wasread to her in Court and sal of the suit. What the Subordinate 
she must have known what she was ‘stating Judge finds on the evidence is that the 
and as regards Ezr. D, which was previously present plaintiff was told that Ex. D con- 
read to her, she said that she had it read to tained certain terms which it did not 
her before. The fraud alleged is that it was contain: andthe Subordinate Judge adds 
represented to herthat Ex. B was a state- thatthe fraud alleged, i. e., the representa- 
ment whereby she was to get half of those tion that. she would get }is not true; the 
properties and her case is that defendants fraud that was practised upon her really was 
Nos. 1 and 2 and P. W. No. 2 made that that representation was made that she would 
representation to her and that she believing get 1/3rd. It is only a question of the shares 
in that representation admitted the razi- she was to getand there is no different case 
namah in pursuance of which the compro- astothe nature of fraud she complained of, It 
mise decree was passed. The District Mun- is difficult toseehow the Subordinate Judge 
sif found that the allegations were false, on the finding that the representation was 
that there wasno fraud practised upon her that 1/3rd would be given to her and when 
and confirmed the arrangement underEx.D. the relief prayed for is to set aside the 
The Subordinate Judge was of opinion that compromise decree, gave her relief to $ 
her case, aslaid in the plaint, is substantially share of the properties. So far as the com- 
true; thatshe wastold that shewastogetone- promise decree is concerned, it is, as a 
third of the propertiés under the compro- matter of fact, a contract between the 
mise and acting on the representation of P. parties, All that is agreed to undér the 
W.No. 2she signed therazinamah.He saysin contract is embodied in the decree and 
para. 12 of his judgment: “Plaintif witness there is no adjudication by the Court, 
No. 2Ramaswami Asari and-the plaintiff are The natureof a compromise decree has been 
“no doubt lying when they say that it was consideredin Nagappa v. Venkat Rao (4) and 





represen‘ed to them that the razinamah was 
tə the effect that plaintiff.would havea half 
share in all the properties after Ohinnam- 
mal’s death. Butit isequally certain that 
what was represented to the plaintiff was that 


Thayyammaachi v. Rajali (5) and Bheema 
Venkataramanal v. Bommini Gurappa (6). 
It stands on no higher footing than a con- 
tract between the parties and the authorit- 
jes also show that such a decree can be 


she would get1/3rd sharein all the four corrected or rectified if owing to fraud or 
items after Chinnammal’s death and that mistake it does not represent the real 
it was only under that belief that she affix- contract between the parties. I need only 
edher mark to the original ef Ex. B” refer to Bepin Krishna Ray v. Jageshwar 
This finding makes it clear that she would Ray (7), Venkatarama Iyer v. Elumalai 
have consented to sign Ex. B, if it had Naicker (8), Upadrashta Latchayya v. Guda- 
stated that she would get 1/3rd of the entire parti Sitamma (9), Srish Chandra Pal y, 


property. It is argued bythe appellant's 
Counsel that fraud as alleged has not been 
proved and thatthe plaintiff's suit should 
have been dismissed; and that itis not open 
to the Subordinate Judge to take the evi- : 
dence of D. Ws, Nos, Zand 4 and construct _ 
a case of fraud onthat evidence which is at 
material variancewith the evidence of the 
plaintiffas to the nature of the fraud -per- 
petrated. : 

Reference is made to Abdul Hussein Zenail 


(1) 11 B. 620; 141. A. 111;5 Sar. P. O. J. 25; 11 Ind. 
Jur. 352; 6 Ind. Dec. (N. s.) 408 (P. O.). 
(2) 23 M. 227; 2 Bom. L. R. 640; 40. W. N. 228; 97 
I. A.17; 10 M. L.J.1; 7 Sar. P. O.J. 661; 8 Ind, Dec 
(N. s.) 561 (P. C.). 
13) 37 Ind. Cas. 707; 24 C. L, J. 335. 
(4) 94 M. 265. 
Ki 8} 12 Ind. Cas. 384; (1911) 2 M. W. N. 327; 10 M. L, 
. 326. 
(6) 28 Ind. Cas. 970; 28 M. L. J. 488; 2 L. W. 537. 
(7) 66 Ind. Cas, 345; 34 O. L. J. 256; 26 ©. W. N. 36. 
8) 72 Ind. Cas. 464; 44 M. L. J. 357; (1923) M. W.N. 
217; 17: L. W.402; 32M. L. T. 246; A. I. R. 1993 Mad. 449, 
(9) 103 Ind, Cas. 384; A. I. R, 1927 Mad, 1144, 
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Triguna Prasad Pal (10) and Kusadhaj- 
Bhakta v. Broja Mohan Bhakta (11). Ihave 
littla doubt that the provisions ofs. 31 of 
the Specific Relief Act apply to this case 
and that section specifically provides for 
the rectification on the ground of fraud. 
Reference is made to Valliakkal v. Karuppa 
Goundan (12) a decision of Devadoss, J., 
which follows 9. A, No. 62 of 1920, to show 
that a compromise decree is an instru- 
_ mentio writing. As s. 31 of the Specific Relief 
Act applies to compromise decrees, and the 
authorities referred to are sufficient authority - 
for holding that a compromise, decree can 
be rectified on the ground of fraud, it is 
unnecessary to decide if a compromise 
decree is an instrument in writing. In the 
presentcase onthe finding of theSubordinale 
Judge that by reason of a false statement 
mede that the compromise under Er. B, 
gave the plaintiff a right to 1/3rd properties 


shs signed the contract and agreed to the, 


decree, I think that the proper relief to give 
her would bé, to put her in thesame position 
in which she would beif there had been 
no mistakeand she must be declared to 
ba entitled to 1/3rd properties. So far as the 
-decree of the Subordinate Judge which 
says that.she is entitled to half the proper- 
ties, we do notthink it can be supported. 
It is argued that the compromise decree is 
invalid as effecting an alienation ofa spes 
successionis which could not be transferred. 
We donot think that so far asa party to a 
éecree is concerned, he can be heard to say 
that the decree is not binding onhim. The 
` elienation by the widow is only voidable at 
the instance of the reversioners and itis not. 
void, This has been held by the Privy 
Council in Ramgowda Annagowda Patil 
v. Bhausaheb (13). If the widow had sold 
the property it would have been open to 
the next reversioners to agree to that 
transaction and if they did not set aside that 
transaction, it would be valid. In this case 
the alienation was, in favour of her 
daughters and they having agreed to it one 
of them cannot now turn round and say that 
the transactionis void and get her share 


(10) 18 Ind. Cas. 444; 40-0 541. A 
(11) 31 Ind. Cas. 13; "43 C. 217; 19 


ALR 1 
P. 0, 227; 46 O. L, J. 267; 4 O, W. N.876; 39 M. L. 
250; (1927) M. W. N. 736; 29 Bom. L. R. 1380; 32. 
W. N. 88; 27 L. W. 140; 54L A. 396; 52 B. 1; 26 
L. 3: 662 (P. 0). 
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as if .there was no fcompromise, It is 
argued that the plaintiff got no considera- 
tion for the compromise, but it is clear that 
the defendants gave up certain rights which 
they claimed, namely, the right to be in pos- 
session of the properties under the gift 
deed at least during the widow's lifetime. 
The consideration was what the other side 
gave up and that will be good consideration 
if consideration was necessary. It is also 
clear from Ramgowda Annagowda Patil 
v. Bhausaheb (13) that a transaction where 
a reversioner consents to an alienation and 
receives some benefit is binding on him and 
then afterwards he cannot on the death of 
the widow seek to set aside the transaction 
onthe ground that the alienation is not 
binding on him. Jam of opinion that the 
deeree of the Subordinate Judge cannot 
stand and that it must be modified by giv- 
ing plaintiff a decree for one-third share in 
all the properties and mesne profits, 


MUTULAKSHMI AMMAT, : 


Rs. 46-10 8 for 1/3rd share for two-years 


prior to suit. Subsequent mesne profits 
will be provided for in the final decree. 
As regards costs, as the plaintiff tried to 
make outa false case she must be made 
to bear her own costsand also pay costs of 
the appellants calculated on 1/6th value . of 
the suit properties, throughout. 

Reilly, J.—This is a very curious case. 
The plaintiff has come to Court in the 
present suit to free herself froma consent 
decree in O. S, No, 1264 of 1915 on the 
file of the District Munsifof Kulitalai, to 
which she was a party, onthe ground that it 
wasobtained by fraud, namely, that she 
was deceived in regard to the terms of 
compromise, upon which that decree was 
passed. Her story is that she was made 
to. believe that under the compromise 
she was to get one-half of each of the 
four items of the property, though the com- 
promise itself provided that she was to get 
only 1/3rd of two items. The District Munsif 
dismissed her suit exceptin respect of 1/3rd 
of those two items. The Subordinate Judge 
did not believe her story in regard to the 
deception practised upon her and says that 
she and her only witness, her brother-in-law, 
are liars. But in spite of that he has come 
to the conclusion that the compromise 
decree ought to beset aside on the ground 


` of fraud, because, although she was not 


deceived in the way she alleged, yet ac- 
cording tohim she was deesived to some. ° 
lesser extent.. He has found that her story/ 


_is not true, but that itis true that she was’ 


N 
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deceived because it was represented to her 
that she was to get 1/3rd of all the items. 
That appearsto me to be an unsatisfactory 
way of disposing of the ease. Itisa very 
serious thing for a party to a decree to 




























himself from thedecree on the ground of 
fraud. If he wishesto do so, heshould be 
required to specify the exact fraud of which 
he complains and te make out that fraud. 
Butin the present case the Subordinate 
Judge hasfound as a fact that the plaintiff 
was deceived, and rather reluctantly I agree 


interfere with that finding of fact in second 
appeal. But on that finding what decree 
should be made? It has been represented for 
the plaintiff that, if the decree in the pre- 
vious suit was obtained by fraud, then 
it does not bind her and she is entitled 
to enforce her claim as if the decree 
has sever been made at all. But this 
was not a decree made after contest; it 
was a decree on a compromise. Curious 
as the Subordinate Judge’s finding of 
fact may be, it is admitted thatthe plaint- 
iff did bargain for a compromise with the 
other parties, and the Subordinate Judge 
finds that the bargain she understood 
she was making was that she was to get 
1/ard of all the items. It appears to me to 
be inequitable that inthis suit she should 
get more than what: she has been found 


contract. In the cireumstances L agree 
that at the most it is proper that the 
plantiff should be allowed to get out 
of this litigation 1/3rd of all the four items 
and that we should make a decree to 
hat effect. Iagree also that she is certainly 
104 entitled to get costs in any part of the 
itigation, as she has come forward with a 
alse case. I agree too that it is only on the 
sround of fraud that she can be heard to 
ttack the decree in the former suit. 

VIN. YV. Decree modified. e 
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come to Court in a later suit and try tofree | 


. to the conclusion that we ought not to 
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‘ALLAHABAD HIGH COURT. ` 
SECOND Oivin APPEAL No. 151 or 1926. 
August 8, 1828, 

Present: —Mr. Justice Sen and 
Mr. Justice Weir. 

Babu KALYAN DAS—PuarntizF— 

_ APPELLANT 
versus 
Musammat JAN BIBI AND ANoTHRR 
— DETENDANTS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 51 ~ 
Bona fide purchaser without notice of simple mort- 
gage—Improvements—Suit to enforce  mortgage— 
Purchaser's right to value of improvements—Appli- 
cability of s. 5l—Hquitable rule—Equitable estoppel 
ands. 51 compared—Burden of proof of good faith 
—Registration, whether amounts to notice. ki 

Though s. 51 of the Transfer of Proparty Act does 
not in terms apply toa case where a simple mort- 
gageo seeks to enforce his mortgage against a sub- 
sequent purchaser of the mortgaged property with- 
out notice of the mortgagé, the rule of equity upon 
which that section is based may very well be ex- 
tended to such a case. [p. 768, col. 1.] l 

The Transfer of Property Act is not exhaustive and 
does not exclude any equitable principle such as 
may regulate the rights and liabilities of the parties 
n a m not specifically provided by the Legislature. » 
[ibid. 2 i : 

- Registration does not per se amount to notice. [p. 
767, col. 2.) : 

Under s. 51 of the Transfer of Property Act the 
onus is on the subsequent transferee who has put up 
improvements to prove his good faith. [ibid,] 

Cases founded on the equitable rule of estoppel 
are beyond the purview of s. 51 of the Transfer of 
Property Act. [p. 767, col. 1.] 

Hull v. Hill (1) and Thakoor Chunder Poramanick 
v. Ramdhone Bhutiacharjee (2), referred to. 

Second appeal from a decree of the Dis- 
trict Judga, Benares,-dated the 28th of 
March, 1925, modifying that of the City 
Munsif, Benares, dated the 17th of Novem- 
ber, 1924. . ` 

Mr. Peary Lal Banerji, 
lant. i 


Dr. K. N. Katju, for the Respondents. 


JUDGMENT. - 

Sen, J.—This is a plaintiff's appeal 
which arises out of a suit for recovery of 
Rs. 1,080 by enforcement of a mortgage, 
dated the 28th of August, 1914, executed by 
e Fagire Lobhar in favour of the appel- 

ant, = 

The mortgage was to secure a debt of 
Rs. 135. The mortgagor was indebted to 
the plaintiff under two earlier bonds, dated 
the 22nd of January, 1911, and the 18th of 
April, 1912, and the amount due to the 
mortgagee under these prior mortgage- 
bonds together with interest amounted. to 
Rs. 119, Rs. 6 were paid for expenses relat- ° 
ing to the completion , and registration 


for the Appel- 
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-of the document in suit and Rs, 10 were 
received before the Sub-Registrar. A tiled 


- katcha house was mortgaged to secure this 


debt. 

The stipulated rate of interest was Rs, 2 
per cent. per mensem with monthly rests. 
The suit was instituted on the 30th of June, 
1925.- The plaintiff claimed interest at 
Rs. 2 per cènt. per mensem with annual 
rests. . 
~The property mortgaged originally be- 
longed to Bhano and Manohar, who had 
purchased the same from one Mahesh 
Shukul under a sale-deed, dated the 20th of 
January, 1908. Bhano and Manohar sold 
the house to Faqire under an’ instrument, 
dated the 20th of November, 1989, (Ex. A)’ 
for Rs, 150. Faqire mortgaged this pro- 
perty in favour of Kalyan Das on the 28th 
of August, 1914, (Ex. 4), He next mort- 
gaged the property to Arjun Sahu on the 
12th of January, 1915, for Rs. 138 (Ex. E). 
Faqire having died his sons Sheo Japat 


“and Ram Japat sold the house toone Sri 


Kishun on the 22nd of October, 1915, for 
Rs. 99... The sale-deed recites that the house 
has collapsed and is in ruins, that there is 
no person willing to pay more than Rs. 99, 
that the vendors are hard pressed for money 
and that, therefore, they execute the sale- 
deed in favour of Sri Kishun for this 
amount, Onthe lstof December, 1916, Sri 
Kishun sold the house to Musammat Jan 
Bibi for-Rs, 200. He handed overto the 
vendee some of the earlier title-deeds, name- 
ly, his own sale-deed dated the 22nd of Oc- 
tober, 1915, (Ex. B) and the sale-deed dated 
the 20th of November, 1909, under which 
Fagire had purchased. this property from 
Bhano and Manohar,as also the mortgage 
in favour of Arjun Sahu, dated the 12th of 
January, 1915, A 

There were two defendants inthe suit 
of whom Ram Japat, the son of the mort- 
gagor, did not contest the suit. The suit 
was resisted by Musammat Jan Bibi, the 
defendant No. 2, upon a variety of grounds. 
It was pleaded that the mortgage was not 
genuine ; that it was without consideration; 
that the interest charged was penal and 
excessive; that the contending defendant 
wasa bona fide purchaser for value; that 
she had re-built the house ata cost of 
Rs. 1,000 and that the plaintif was not 
entitled to have the property sold in en- 
forcement of his mortgage without paying 
to the vendee Rs. 1,000 as compensation for 
improvements madè by her which aho was 
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well entitled to under s. 51 of the Transfer 
of Property Act. 

Thetrial Court held that the execution 
and consideration of the mortgage-bond 
were duly proved; that no neglect was 
brougaot home to the plaintiff for not having 
asked for all the title-deeds relating to the 
house from Faqire; that the defendant 
believed in good faith that she was the 
absolute owner of the house; that she 
spent, at least, Rs. 800in re-building and 
improving the house and was entitled to 
the protection afforded by s. 51 of the 
Transfer of Property Act ; that therate of 
interest was exorbitant and that the plaint- 
iff was net entitled to more than Rs, 2 per 
cent, per mensem simple interest: The 
trial Court gave the plaintif a decree for 
Rs. 460 and provided that defendant No. 2 
was entitled to recover Rs, 800 from the sale- 
proceeds and the balance, if any, was to be 
paid to the plaintif. A 

The defendant submitted tothe decree,- 
The plaintiff preferred an appeal. The 
learned District Judge affirmed the finding 
of the trial Court that the defendant had 
spent about Rs. 800 in re-constructing the 
house ; thatshe believed in good faith that 
she was absolutely entitled to the property 
and that she was, therefore, entitled to the 
benefit of 8.51 of the Transfer of Property 
Act. The Court further held that * the 
question of interest lay solely between the 
plaintiff and defendant No.1, the mortgagor 
and the mortgagee. No third party had 
any rightwhatever to come in and urge 
that the rate of interest was excessive or 
penal. This finding must, therefore, be 
reversed, and the rate of interest will stand 
as claimed.” The defendant not having 
filed any cross-appeal or cross-objection, 
the finding of the Court below as regards. 
the rate of interest must stand. . 

The lower Appellate Oourt further provid- 
ed thatthe plaintiff wes entitled to sell 
the property conditionally en payment of 
Rs. 800 to Jan Bibi. 

The present case illustrates one of the 
grossest forms of usury. The principal 
sum secured by the morigage was Rs. 135. 
Out of it Rs. 119 represented the principal 
and interest due on the prior bonds, dated 
the 22nd of January, 1911, and, the 18th 
of April, 1912. The rate of interest due 
under the earlier bonds was Rs. 2 per cent 
per mensem. There was a stipulation ir 
the morigage-bonad in suit that the mort 
gage was notredeemable before the expiry 


JAN BIBI, 
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of sixyears, The plaintiff now claims to 


recover Rs. 1,080 by sale of the mortgaged. 


property. 

_ In 1914 when the mortgage was executed 
in favour of the plaintiff, his security was 
limited to akateia tiled house presumably 
ina dilapidated condition. After the 
purchase by defendant No. 2 the property 
has been improved and its value consider- 
ably enhanced. No attempt whatsoever 
was made by ths plaintiff mortgagee to 
secure to himself the -title-deeds relating 
tothe house, Ths defendant, on the other 


hend,had secured theoriginal sale-deed dated 
the 20th of November 1809, and the sub- 
sequent title-deeds. It is significant that 
there is no mention of the plaintiff's mort- 
gage in the: 
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Act applies to the case of the simple 
mortgagee seeking to enforce his mort- 
gage, no question arises as to whether 
he has been. sufficiently vigilent in safe- 
guarding his own .title or in asserting 
his right with reference to the property 
covered by the mortgage security. It is 
the subsequent transferee who has put 
up improvements and has to prove her 
good faith. Thetrue rulehas been stated 
by Dar; to be that “when a purchaser 
for value i3 evicted in equity, under a 
prior title, he will becredited with all moneys 
expended by him in- necessary repairs or 
permanent improvements except improve- 
ments made after he has discovered the 
defect of title and will be debited with 
the rent which he has received” (Dart, 
“bh Edition. page 944). This view seems 
to be in accord with the rule of law 
enunciated in Hill v. Hill (1), In the 
case of Thakoor Chunder Poramanick v. 
Ramdhone Bhutiacharjee (2) Sir Barnes 
Peacock, ©. J., is reported to have observ- 
ed as follows :—“We think it clear that, 
according to the usages and customs of 
‘this country, buildings and other such 
improvements made on land do not, by 
the mers accident oftheir attachment to 
the soil, become the property of the 
owner of the soil ; and we think it should 
be laid down as a general rule that, if 
he who makes the improvement, is not 
@ mere irespasser, but is in possession 
under any bona fide title, or claim of 
title, he is entitled either to remove the 


‘materials, restoring the land to the state 


tn Fahy ae ia before the improvement 


tion far 
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gistry. The crucial question in the case 
“is, did the defendant reasonably and henest- 
ly believe that she was absolutely en- 
-titled to the property at the - time 
when ste put up ihe new building? I 
‘the defendant erroneously but honestly 
believed that she was absolutely entitled 
‘to the property conveyed to her by Sri 
Kishun and thatshewas not a trespasser 
or an assignee from a trespasser and 
that she had not a limited interest in 
‘the property, and was not a tenant, she 
‘was justified in spending money ‘upon 
improvements by reasen of the principle 
‘underlying s. 51 of the Transfer of Pro- 
perty Act. The Transfer of Property Act 
is nob exhaustive and does not exclude 
any equitable principle such as may re- 
-gulate the rights and liabilities of the 
-parties in a case not specifically provided 
by the Legislature. Itis doubtful how far 


‘gs. 51 of the Transfer of Property Actis in. 


terms applicable to the facts of the present 
case, MusammatJan Bibihas not been evicted 
from the premises by a person having a 
better title. It cannot be said that a 
prior simple mortgagee seeking to enforce 
‘the mortgage has a better title to the 
property. Nor can it be said that Musammat 
Jan Biblisa person evicted from the premises 
by reason of the institution of the suit 
although she might ullimately be evicted 
at the instance of the auction-purchaser. 
‘In construing s. 51 of the Transfer of Pro- 
perty Act, this Oourt.has. to adkere to the 
natural and - etymological meaning which 
can be assigned to the words “evicted there- 


from by any person having a better title.” 
Wharamananat Tan Rihi nat haine om: Š 
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missed with costs. 
A. Appeal dismissed. 


LABORE HIGH COURT. 
Civit Revision Petrrion No, 695 
: oF 1927, 

June 18, 1928. 
Present:—Mr, Justice Jonstons, 
GOBIND RAM AND orsERs— 

~ PETITIONERS 
versus 

GHERU RAM AND OTHERS— RESPONDANTS, 

Provincial Insolvency Act (V-of 1920), 55. 87, 48—~ 
Insolvent’s failure to apply for discharge—Annul- 
ment of adjudication—Vesting of property in Re- 
cerver. 

A Court has no option but to annul an adjudica- 
tion when the insolvent fails to apply for an order 
of discharge. But Court has power fo vest the 
property in the Receiver for fhe protection of the 
creditors. whe 

Roop Narain v. King King & Co. (1), followed. 

Petition for revision of the order of 
the Additional District Judge, Ferozepore, 
dated the 3rd August, 1927, reversing that 
of the Senior Subordinate Judge, Feraze- 
pore, dated the 8th January, 1927. 

Mr, J. N. Bhandari, for the Petitioners. 

Lala Badri Das, R.B., and Mr. Fakir 





Chand, for the Respondents. 


JUDGMENT.—The petitioners are 
alienees of the insolvent Dhaunkal and the 
alienations in their favour were deemed 
to be fraudulent, The insolvent did not 
apply for discharge within the prescribed 
time and the Insolvency Judge annulled the 
order of adjudication and directed that tag 
property should vest in the insolve 
On appeal preferred. by - Gherr asai 

t BS 
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RANGOON HIGH COURT. 
URIMINAL Reresencs No. 42 or 1928, 
‘June 18, 1928. 

. Present:—Mr, Justice Maung Ba. 
EMPEROR—Prosecoton —~ 
versus 
NGA KHAING AND ANOTHER — 
ACOUSED—RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), s. 218— 
Committal- to  Sessions—Committing Magistrate 
whether bound to cansider defence evidence—Omission 
to consider, effect of. aes 
-A Committing Magistrate is bound to consider the 
defence evidence if it is tendered, “and omission 
on his part ta do su is nota mere irregularity but an 
illegality. s 

Mr. Jawad, far the Respondents. < 

JUDGMENT.—TheSub-Divisional Ma- 
gistrate of Pa-an committed Nga Khaing 
to the Sessions Court of ‘Thaton on a 
charge of murder and subsequently com- 
mitted Alabaukshu to the same Court on 
a charge of abetment. 

The learned Sessions Judge has referred 
the two commiiments with a recommenda- 
tion that those commitments be quashed 
and that a fresh enquiry against thetwo 
accused. persons jointly be directed. His 
reason for making this recommendation 
was that in ths proceedings against Nga 
Khaing 27 witnesses were examined for 
the prosecution whereas in the proceed- 
ings against Alabaukshu only .11 out of 
those witnesses were examined. He relied 
upon In the matier of Surjya Narain 
Singh (1). That ruling has no application, 
because the facts aré different. Mr. Jawad, 
who appeared for Alabaukshu, urged that 
his client had been prejudiced, because 
the Committing Magistrate failed to ex- 
amine the witnesses named by Alabaukshu. 


For this omission to examine the defence ' 


‘witnesses, the Magistrate recorded an 
explanation in the case diary under date 
9th April, 1928, and that explanation was 
. that he took that step in order to comply 

with the order of. the District Magistrate 
requiring submission of this case in time 
‘for the next Sessions commencing on the 
Tth of May. ; : 

. Inan enquiry with a view to commit- 
ment, it is laid down ins, 208 of the Oode 
of Oriminal Procedure that the Magistrate 
shall hear the complainant and take all 
such evidence ds may be produced in 
support of the prosecution orin behalf of 
the accused. Tais provision is mandatory 


(1) 5.0. W. N, 110. 
49 l k 


EMPEROR V. SADAR DIN. 
. and cannot be disregarded. It is essential 


c 


169 


that the defence evidence, if tendered, is 


*considared, because the Magistrate has got 


the’ power to cancel the charge if he is 
satisfied that there are not sufficient grounds 
for committing the accused under sub-s. (1) 
of s. 213 of the Oode of Criminal Procedure. 
The failure to comply. with the require- 
ments of this section is an illegality and 
more than an irregularity. 

In Emperor v. Channing Arnold (2) a Fall 
Bench of the late Ohief Court took a 
similar view and laid down that’ the 
Magistrate must make his proceedings 
conform with the provisions of Ohap. XVIII 
of the Oode and before he wrote and 
signed a committal order must carry out 
the provisions of that Ohapter which 
specially provided for procedure antecedent 
to a trial by a Sessions or High Court. 

The order of commitment of Alabaukshu 
is, therefore, quashed and the case, sent 
back to be proceeded with in accordance 
withlew. The learned Sessions Judge can 
proceed with the trial of Nga Khaing as 


originally committed, 
Order quashed. 


A. a 
(2) 17 Ind; Cas. 813; 6 L, B. R, 129; 5 Bur, L. T, 
239; 13 Gr. L. J. 877. 


‘LAHORE HIGH COURT, 
OxImMINaL Revision Petition No. 949 
oF 1928. 

October 19, 1928. . 
Present :—Mr. Justice Zafar Ali. 
RHMPEROR—Paroszoetor 


‘ ' Versus 
SADAR DIN—Acoosep—RESPONDENT, 
Criminal trial—Revision—Enhancement of sen- 
tence after sentence has been undergone, propriety 


07. f 
-It is not the practice of the Lahore High Court 
to enharce' a sentence in revision: after the accused 
has served it out, | > 
- Petition for enhancement of the sentence 
passed upon the respondent by the Magis- 
trate, First Class, Lahore, dated the ‘l0th 
Februery, 1927,-and modified by the ~ 
Additional Sessions Judge, Lahore, dated 
the 6th April, 1927. 

Mian Abdul Rashid, Assistant Legal Re- 
membrancer, for the Petitioner. _ 

Diwan Shamsher Chand, for the Respond- 
ent. pi 


770 
SUDGMENT,.—This is an application 


in revision for the enhancement of a sent-. 


ence af imprisonment. The respondent was 
convicted of an attempt to cheat and was 
sentenced to rigorous imprisonment for one 
year. On appeal the learned Sessions Judge 
while maintaining the conviction reduced 


the sentence, for reasons which appear to. 


be inadequate, to rigorous imprisonment 
for three months. This sentence appears 
to have expired on or about the 10th of 
May, 1927, and the application for revi- 
sion was filedon the4th of June, 1927, 
4, e, long after the respondent had under- 
gone the sentence and had been released 
from Jail. According to the general prac- 
tice of this Court a convict is not sent 
back to Jail after he has undergone the 
sentence and releassd, 

In the present case the sentence that he 
has undergone, though inadequate, wasa 
substantial one and I, therefore, feel re- 
luctant to enhance it and dismiss this peti- 
tion. 


RL - Petition dismissed. 


ALLAHABAD HIGH COURT. 
ORIMINAL Reviston No. 123 oF 1928. 
February 27,1928. 

Present :—Mr. Justice Dalal. 

Dr, RAM DAS—AcovsEp—APPLIO4ANT 

` versus 
GANGA RAM AND ANoTHER— 


Opposite PARTIES. 

Criminal Procedure Code (Act V.of 1899), -s. 208— 
False complaint—Procedure—Dismissal of complaint 
by methods not warranted by law, legality of—Court’s 
power to take action against complainant. 

A Court should not get rid of a complainant 
whom it believes to be false by methods not 
warranted by. law but should follow the pro- 
cedure prescribed by the Criminal Procedure 
Code with regard to the hearing of the complaint 
and take action under s.182 ors. 211 of the Penal 


Oode against the complainant if it finds the complaint- 


false: ` 

_ Even where the accused persons do not desire 
to take action under s. 211 of the. Penal Oode, 
a Court of Law has authority to complain against 
a falss- complainant under s. 182 of the Penal 
Code which is contained in Ohap. X relating to con- 
tempt of the lawful authority of public servants, 
Oriminal revision. from an order of the 


à 


Sessions Judge, Meerut. . 
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JUDGMENT. —When Criminal Courts 
have large powers to punish adequately a 
complainant who brings a false complaint 
to it, it is to be regretted that such a Court 
should get rid of acomplainant whom he 
believes to be false by methods not war- 
ranted by law. In the present case the 
complainant Ram Das had given consider- - 
able trouble to a Court presided over by an 
Honorary Magistrate who, however, took no _ 
steps to punish him but discharged the 
persons accused by him of certain offences. 
Subsequently Ram Das complained in the 
Court of the Joint Magistrate of Meerut who 
dismissed his complaint not because he 
believed itto be false, but on the ground 
that the complaint was barred by reason’ of 
the previous discharge of the persons aecus- 
ed by him. The Joint Magistrate was most 
certainly wrong, as was observed by the 
Sessions Judge. The learned Sessions 
Judge, admitting this wrong view of the 
Joint Magistrate, proceeded to dismiss the 
application for revision on the ground that 
he understood from the arguments of the 
accused’s Pleader that the dispute was of a 
civil rather than of acriminal nature. Unfor- 
tunately the learned Judge did not state in 
his judgment nor in any other proceeding 
what the arguments were on which he came 
to the conclusion which he did. Ram Das 
has come here and this Court is compelled 
to send his complaint back tothe Joint 
Magistrate for further enquiry. Only if 
the Magistrate had recorded under s, 202, 
Criminal Procedure Code, the statements of 
the complainant's witnesses, and come to 
some definite conclusion on the complaint 
thereupon, all this. subsequent litigation 


-would have been avoided, Even where ac- 


cused persons do not desire to take action. 
under s. 211 of the Indian Penal Code, a 
Court of Law has authority to complain 
agaiustafalse complainant under s. 182 of 
the Indian Penal. Code which is contain- 
edin Chap. X relating to contempt of 
the lawful authority of public servants. So 
far no Court has pronounced any definite 
decision on the complaint of the complain-. 
ant Ram Das. The orders of the two 
subordinate Courts, dated 3rd August, 1927, 
and 21st November, are hereby set aside 
and the conplaint is returned to the Joint 
Magistrate of Meerut to be’ disposed of ac- 
cording to the provisions of the Code of 
Criminal Procedure. On receipt of these 
proceedings the Joint Magistrate is request- _ 
ed to issue a notice to Ram Das to appear in 
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this Court ona fixed date with his witnesses 
- to substantiate his complaint. The pro- 
cedure directed by the Oode of Oriminal 
Procedure is that the Joint Magistrate, aftér 
_ listening to the avidence of the witnesses, 
may record a finding that he does not be- 
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lieve the complaint for reasons to be istated 


by him and thereupon. dismiss the' com- 
plaint under the provisions of s. 203, Orimi- 
nal Procedure Code: If, however, hə con- 
siders that a prima facie case has been 
made out he will issue summonses to the 
persons against whom he believes thai such 
a caso is made out. The law gives him 
authority to proceed against the complain- 
ant Ram Das bya complaint either under 
. 8.182, if he finds thecomplaint to be entirely 
false, without calling upon the accused to 
put in an appearance or under s, 211 of the 
Indian Penal Code ifon a proper trial the 
complaint is found to be false. The prò- 


cedure laid down by law has to bə adopted - 


in order to dispase of this complaint. 1 
AL Complaint disminsed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. . 
Oriminan REVISION APPLICATION No. 129 
er 1928, 
. August 22, 1928. 

Pr: esiùt: —Mr, Wild, J. O., and Mr. 
Aston, A. J. Q.. 
DEVIKISHENDAS—Accosi—Avettcant 
-VETSUS 
"EMPEROR — OPPOSITE PARTY. 
Railways Act (IX of 1890), ss. 112 (b), 114-—Sale 
and use of used tickets—Ticket used, not relvant to 

journey—Liability of passenger 
To constitute an offence ader s. 112 (b): of the 
Railways Act; itis only necessary that the accused 
. Should have ‘tried to deceive officials of Railway 
Administration by passing offaused ticket in such 
away as.to make it appear that he had a proper 
ticket for his journey; it is not necessary that the 
used ticket should be relevant to the journey which 
the passenger wished to undertake. -~ 
Kulona Prosad Majumdar v. Emperor (1), dissented 


- are very 


fro 
f Section 114 ofthe Railways Act does not apply to- 
‘purchasers or transferees of tickets; ‘it only applies 


to transferors of used tickets. 

‘Application to revise an order of tlie City 
Magistrate, at dated the 8tl. aa 
192 8. A -~ a 


_ offence to 


711 
- Mr: Balkishen H. Lulla, for the Appli- 
cant, ; 
Mr. C. M. Lobo, Acting Public Prose- 


cutor, for the Crown. 

JSJUDGMENT.—This isan application 
for the revision of the convictions and 
sentences passed upon the ‘applicant by the 
learned Oity Magistrate, Shikarpur, who 
convicted the applicant of offences under 
ss. -112 (b) and 114 of the Indian Railways 
Act, IK of 1890, and sentenced him to pay 
a fine of Rs. 30 or in default 30 days’ simple 
imprisonment under s. 112 (b)and to pay 
a fine of Rs.-20 or in dafault 20 days’ simple 
impriscnment under s, 114, 

It is contended on the applicant’s behalf 
in the first „place, that s. 112 (b) of the 
Indian Railways Acthas no application to 
the facts of the case inasmuch as the ap- 
plicant wished to ‘travel from Shikarpur 
to Karachi and presented to the Ticket 
Examiner, Shikarpur,a used return half of 
the ticket from Karachi to Shikarpur. It is 
then contended that the facts did not show 
any guilty knowledge on the part of the 
applicant and, therefore, the intention to 


-` defraud was not established. 


Reliance has been placed on the valing 
of the Calcutta High Court in Kuloda Pra- 
sad Majumdar v. Ismperor (1) where it was 
held to constitute an offence unders. 112 (b), 
it was necessary that the used ticket should 
be relevant to the journey which the pas- 
senger wished to undertake. With great 
respect, am‘unable to agree with this 
contention. The offence described under 
s. 112 (b) seems tome to consist of trying 
to deceive officials of the Railway by pass- 
ing offa used ticket in such a way as to 
make if appear that a passenger has. a 
proper tickət for his journey. The words 
wide: “A single ticket which 
has already been used on a previous journey 
or in the case of a. -return «ticket a half of 
that which has already been so used.” 
There appears to be nothing in the language 
used in the section which restricts the 
the user ` of’ relevant used 
tickets. ' f 


With regard to the question of intention; 
the learnea Magistrate who tried the case 
was of opinion that guilty knowledge and 
intention was to be presumed from the 
circumstances to which he referred, namely, 
that the ticket hada hole in it and it had 


(1) 11 0, W, N. 100; 4 Or. L. J. 439; 5 0. L, J. 47,4 
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been punched or nipped and these marks 
were so obvious that any fool would notice 
them. There was also the circumstance 
that the accused purchased the used ticket 
from a vendor near the Booking Offce and 
not from the Railway Booking Office 
itself. 

I see no reason to differ from the finding 
of the learned Magistrate, 

The conviction under s. 114, however, 
does not appear to be sustainable, That 
sectian refers to persons who sell or attempt 
to sell or part or attempt to part with 
the possession of any half of a return 
ticket. That section does notapply to the 
purchasers or transferees of ticketa, the 
transferors alone being punishable under 
that seclion. 

Itis to be noticed that in some commen- 
taries on the Indian Railways Act the word 
‘purchase’ in s. 114is written “purchases”. 
Thishas apparently led to the erroneous 
view that the section renders punishable 
both vendors and purchasers. : 

In the circumstances, we allow this ap- 
plication and set aside the conviction of 
the applicant unders. 114 and directthe 
fine, if paid, to be refunded to him. 

We dismiss the application with regard 
to the conviction under s. 112 (b) 

P. B, A. 


Application allowed, 


LAHORE HIGH COURT. 
URIMINAL Revision Petition No, 1274 
oF 1928, 

October 25, 1928. 

Present :—Sir Shadi Lal, Kr., Chief 
` - Justice, 
INAYAT SHAH—AcoossD—PETITIONER 
Versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 600—Defamation 
--Abuse, whether amounts to defamation. 

Though a mere abuse is not ordinarily a defama- 
tion, the fact that the words used by the writer of 
an article are those of abuse does not of itself take 
the article out of the definition of defamation, if, 
taken as a whole, it is calculated to harm there- 
putation of the person concerned, 


Petition for revision of an orderof the 
Sessions Judge, Lahore, dated the 18th 
June, 1928, affirming that of the Additional 
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District Magistrate, Lahore, dated the 13th 
April, 1928. f 
- Mr. Ghulam Mohy-ud-Din, for the Peti- 
tioner. : 

Mr. C.H. Carden Noad, Government 
Advocate, for the Respondent 

JUDGMENT.—On the 20th of May, 
1927, there appeared in the issue of the 
“Siyasat” newspaper bearing date the 21st 
of May, 1927,an article, which has been 
held to be defamatory of Mirza Mehdi 
Hussain, a Magistrate stationed at Lahore. 
Syed Inayat Shah, who was admittedly the 
printer and publisher of the newspaper 
on the date in question, has consequently 
been convicted unders. 500, Indian Penal 
Oode, and sentenced to simple imprison- 
ment for one month and a fine of Rs, 100. 

The first contention urged on behalf of 
the accused is that the article does not 
satisfy the requirements of the definition 
of the expression “defamation” as contained 
in s. 499, Indian Penal Code, Now, it is 
common ground that the person, with whom 
the petitioner's brother had an interview 
on the morning of the 20th of May, 1937, 
was described in the article as “Insan numa 
janwar `° (an animal ia human form) and 
“ janglu “` (a jungle man) ; and the learned 
Sessions Judge coneurring with the trial 
Magistrate has held that these words taken 
with the context amounted to a defama- 
tion. It is true that a mere abuse is not 
ordinarily a defamation, but the fact that 
the words used by the writer were those 
of abuse does not ofitself take the article 
out of the definition of defamation, if 
taken as a whole it was calculated to harm 
the reputation of the complainant. In the 
present case the imputation lowered 
the character of the complainant in the 
estimation of other persons, and it con- 
sequently comes within the ambit of the 
definition contained in s. 499, Indian Penal 
Code. 

Nor do I see any valid ground for dis- 
senting from the conclusion that the 
person aimed at in the article was Mirza 
Mehdi Hussain. There is convincing evi- 
dence that he was the person who was 
interviewed on the merning in question, 
and that evidence has been discussed in 
extenso by the trial Magistrate and his 
decision has been endorsed by the learned 
Sessions Judge. The evidence consists of 
the testimony of not only the complain- 
ant but also other witnesses, and it re- 
ceives support from the circumstantial evi- 
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dence alluded to by the Courts below. Their 
finding being one of fact cannot be dis- 
turbed in revision. | 
I must, therefore, hold that the convic- 
tion is justified but considering that’ the 
petitioner has already been released on bail 
and that the character of the complainant 
has been sufficiently vindicated, I reduce 
the sentence of imprisonment to the period 
already undergone, The application for 
revision is accepted pro tanto, and the order 
of the Sessions Judge modified accordingly, 
R.L, Sentence reduced. 


BOMBAY HIGH COURT. 
ORIMINAL APPLIOATION FOR Revision 
No.. 131 oF 1928, 

July 25, 1928. 

Present :—Mr. Justice Patkar and 
Mr. Justice Baker. 
AMRATLAL AMARCHAND—Accusep — 
APPLIOANT 
versus 


| EMPEROR—Opposrre PARTY, 


City .of Bombay Municipal Act (III of 1888), ss. 248,. 


249, 825— Place where more than twenty persons are 
employed—Power of Commissioner to require erection 
of water-closets—‘Premises’, meaning of—Notice under 
s. 249—Incorrect description of premises—Mere 
irregularity. 

Where persons exceeding twenty in number are em- 
ployed in any place, the Commissioner has power 
under s. 249 of the City of Bombay Municipal Act 
to require the owner or occupier to construct a 
sufficient number ofwater-closets for their use even 
if the place forms part of an adjacent building of 
the owner and. there are water-closets in that build- 
ing. : 

[Meaning of the word ‘premises’ discussed.] ` 
neorrect description of the premises concerned, in 
a notice under s. 249 of the said Actis not fatal to 
the validity of the notice. 

Application against the conviction and 
sentence recorded by the Acting Ohief Presi- 
dency Magistrate of Bombay. PERE at 

Mr. Baptista (with him Messrs. Bhimji 
& Co.) for the Accused. 

Mr. H. C.'Coyajee (with him Messrs. 
Crawford, Bayley &Co.), for the Munici- 


pality. , 
JUDGMENT. 

Patkar, J.—lIu this case, the accused 
was convicted under ss. 471 and 249. of 
the Oity of Bombay Municipal Act for 
not complying with the requisition for 


p awiding a sufficieat number of water- 
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closéts or latrines or privies and urinals 
for persons employed as workmen or 
labourers in his premises. : 

It is urged on behalf of the applicant 
that there was already sufficient privy 
accommodation in premises No, 149 B, that 
godown in No. 149-B, which was contiguous 
to the shop building, was comprised in the 
premises No. 149-B, therefore, the case fell 
under s. 248 and not under s. 249 of the 
City of Bombay Municipal Act, and as 
there was no sanction by the Standing 
Oommittee as provided by s. 248, the notice 
was ultra vires and illegal. 

Section 247 of the City of Bombay 
Municipal Act refers to buildings intended 
for human habitation, or at or in which 
labourers or workmen are to be employed. 
Sections 248 and 249 refer to premises. 
The words “premises” and “buildings " 
have been defined in the Act but the 
definitions are inclusive, and do not bear 
on the point which we have to consider. 
It is urged on behalf of the applicant that 
the shop and godown buildings were con- 
structed in 1917 under one plan, and, 
therefore, they constituted one premises 
for which shere was a sufficient accom- 
modation of -privies provided when the 
building was erected. It -is suggested 
that the word “premises” means build- 
ings which are contiguous to each other 
and owned by one private person. That 
definition is not supported by any of the 
provisions cf the Municipal Act. On the 
other hand, in s. 234 (b), the word “build- 
ing” is used as distinct from “premises” and 
the word “premises” is used to signify some- 
thing appurtenant to the building newly 
erected orrs built. The meaning. of the 
word “premises” is discussed in Munici- 
pality of Bombay v. Shapurji Dinsha (1) 
where it is held that the word “premises” 
is used in different senses in different 
sections and is not used throughout the 
Act in oneand the same sense, and that 
its sense has to be determined in connec- 
tion with the context. It is further held 
in that case thats. 248 refers to buildings 
for private residence, and s. 249 to build- 
ings intendad for public use. It'is sag- 
gested that the authority of the ruling is 
weakened on account of the subsequent 
amendmentof the section. The additional 
words which find place in the amended 
s, 248 are “employed in any premises,” 
and it is suggested that these words are 

(1) 20 B. 617 at p. 625. : 
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incousistent with the restriction of the 
application of the section to a private 
residence, I’ think that the words “persons 
employed in any premises” might be con- 
strued as referring to the servants who 
are employed in the private residence, 
‘whereas s. 249 refers exclusively to a 
market, railway station, dock, wharf or 
other place of public resort or a place in 
which persons exceeding twenty in number 
are employed in any manufacture, trade 
or business or ‘as workmen or labourers. 
It appears from the evidence that in the 
godown, with which we are concerned in 
‘No. 149 B, more than twenty persons are 
‘employed as workmen or labourers. It is 
clear, therefore, that the provisions of s. 
249 would apply to the godown in No. 
149-B. 


_ In this view of the case, it is unneces- 
sary to consider whether the-shop build- 
ing and the godown constitute one build- 
ing or separate buildings. I think that 
No. 149-B, though it may consist of one 
building, consists of different premises, the 
shop building constituting one premises and 
‘the godown constituting another . distinct 
‘premises to which s. 249 would apply. 


It is urged, however, that the notice - 


-which was served upon the accused was 
not a legal notice, for reference is made in 
the correspondence to insufficiency of 
accommodation and not to the absence of 

any accommodation. The notice, however, 

-is quite‘clear‘on the point. It refers to the 

_absence of any accommodation of water- 
closets and it purports to have been issued 
“under s. 249 of the City of Bombay Munici- 
pal Act. 


A further point is raised as to the legality 
.oftnenoticeon the ground that the premises 
. are not sufficiently-and clearly described in 


' the notice. They are described to be situate ` 


at the junction of the new Chinch Bunder 
Road and Sandhurst .Road. We do not 
think that it is an incorrect description of 
the godown with which we are concerned, 
but even if the premises were not properly. 
described, s. 525 of the Municipal Act 
would cure any defect inthe notice and it 

_is not suggested that the accused wasin any 

. way misled in his defence by the descrip- 
tion in the notice. 


On these grounds, we think that the 


view taken by the lower Court is correct, 
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and the Rule should,therefore, be discharg- 
ed. 

With regard to the other godown No. 
149-A; in Griminal Revision App lication No. 
130 of 1928, it appears that there is a lane 
between it and No. 149-B, and the grounds 
mentioned above with regard to No, 149-B 
apply also to No. 149-A. The Rule, therefore, 
in that application is also discharged. 

Baker, J.—I agree. The terms of s. 249 
are very wide. The discretion given to the 
Commissioner may be exercised in any case 
where the premises are used as a market, 
railway station, dock, wharf or other place 
of public resort, or as a placein which 
persons exceeding twenty in number are 
employed in any manufacture, trade or busi- 
ness or as workmen or Jakourers. The pre- 
mises in the present case admittedly are 
used by workmen who vary in number from 
20 to nearly 100, and, therefore, the Commis- 
sioner, under this section, has the power 
to require the owner or occupier to construct 
a sufficient number of water-closets for 
their use irrespective of whether these 
godowns form part of the building at the 
corner of the street ornot. I, therefore, 


_ agree that the Rule should be discharged. 
A. 


Rule discharged. 


ALLAHABAD HIGH COURT. 
Cziminat Revision No. 775 oF 1927. 
: January 6, 1928. 
Present:—Justice ‘Sir Cecil Henry Walsh, 
i Kr., and Mr. Justice Banerji. 
EMPEROR— APPLIOANT 
versus f 


KISHAN NARAIN—Accusmp— OPPOSITE- 


ARTY, 

Criminal Procedure Code (Act V of 1898), s. 107— 
Security proceedings—Plea of guilty—Magistrate 
whether bound to take further evidence. h 

Under s. 107 of the Criminal Procedure Code, 
a Court is entitled to act upon a solemn and free 
consent amounting to a plea of guilty given before 
it by the person summoned. [p. 777, col. 1.] 

Ghariba v. Emperor (3), followed. 

In re Palaniappa Asary (1) and Jagdat Tewari v. 
Emperor (2), commented upon. 


Criminal revision by the Local - Govern- 


ment from an order of the Sessions Judge, 
Bareilly. 
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Mr. Uma Shanker Bajpai, Government 
Advocate, for the Applicant. 


site Party. f 
JUDGMENT*.—This isa Government 
revision questioning the view which was 
taken by the Sessions Judge onan appeal 
from an order made by a Magistrate under 
s.117, calling upon the party summoned 
to give security to keep the peace. The 
matter has been brought before us with the 
view of settling a point, which is undoubt- 
edly of importance and on which there 
have been intha past some differences of 
judicial opinion. It is merely a question of 
‘proeedure. The facts are that on the 26th 
May, the Magistrate received a report from 
a Sub-Inspector stating that there had been 
old enmity between one person and the 
present party and that the enmity was con- 
tinuing, that the two persons who were 
concernedinthe dispute, were preparing to 
make false charges against one another; 
that there was an apprehension that there 
would bea breach of the peace and, more 
“than that, of tha commission of a serious 
offence. Everybody knows the tendency of 
parties, when they get into this acute con- 
dition of quarrsl, to take the law into their 
own hands, and tocommit some unfortunate 
act, of violence for which everybody after- 
wards is sorry,and it was prayed by the 
Sub-Inspector that proceedings should be 
“taken against both the parties under s, 107. 
The Magistrate thereupon issued a notice 
to the present party under s. 107, dated 
the 13th June. No complaint is made of 
the notice. It-set out in substance the 
fact of the dispute as being the reason for 
the issue of the notice, and it called upon 
the present party to appear in Court on 
- the 27th June to show cause why he should 
not be bound over and execute bonds of 
-the amount of Rs. 200. On the 27th June, 
the party: appeared. Now, in an ordinary 
criminal case, to which possibly a charge 
of murder is the only exception, it is open 
to an accused person to plead guilty, and it 
ìs open to a Oaurt to accept, and to act 
upon that plea. It would be contrary to 
common sense and to the universal practice, 
if a Court were not to act upon that plea, 


#[Note.—The same.view has been taken by Dalal, J. 
in Nasir Ahmad v. Emperor, 102 Ind. Cas. 897. The 
Calcutta High Court in 35 C. 674 and the Punjab Chief 
fa 27 P. R. 1917 have taken a different view.— 
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-tion. 


- is necessary or not, 


< 119 
and nobody contends that a Court is com- 


- pelled after a plea of guilty, which it is 
Mr. Surendro Nath Gupta, for the Oppo- ; 


Willing to accept, tọ waste public time by 


` insisting ona quantity of. evidence being. 


called, as though a charge had to be proved 
and a defence had to be heard. We can 


find nothingin the Statute, independently 


ofany authorities, which have been decided 
by way of interpretation of it, which’ pre- 
vents a Court acting in that manner in a 
summons case. , As the Government Advo- 
cate pointed out, the procedure prescribed 
in these cases under s$. 107 is the-procedure 


-prescribed for conducting trials and record- 


ing evidence in summons’ cases. The 
Magistrate is directed expressly by s. 117 
to proceed to enquire into the truth of the 
information upon which action has been 
taken, and to take such- further evidence 
asmay appear necessary. One method of 
inquiring intothe truth of the information, 
is to draw the attention of the person con- 
cerned to the matters contained in the 
notice and to ask him’ whether he has any 
cause to show or whether he desires fur- 
ther enquiry, or whether he disputes the 
allegations,or whether he is willing to be 
bound over on the strength of such allega- 
tions, and it would be a far-fetched and 
unreasonable interpretation to hold that a 
Magistrate asking such questions and in- 
vitingthe person summoned to state to 
the Court his attitude ‘with regard to the 
summons, was not taking reasonablesteps 
to enquiré into the truth of the informa- 
The direction in the section further 
calls upon him to take such further evi- 
dence as may appear necessary. Courts are 
bound to give a reasonable interpretation 
to language ofthis kind. The language 
puts upon the Magistrate the duty of mak- 
ing up his mind whether further evidence 
It is unreasonable to 
say that he has a statutory duty to take 
further evidence, if he does not consider it 


. necessary, and it is equally unreasonable 


to hold that he is wrong in considering 
further evidence unnecessary, if the Magis- 
trate has made the person summoned under- 
stand what the enquiry is about and has 
given him an opportunity of showing 
cause, if he wants to, and, on the other 


“ hand, has accepted his consent to be bound 
. over as an 


intimation that he has no com- 
plaint to make of the information on which 
the Magistrate has proceeded. Looking at 
the matter independently of authorities, 
we are of opinion that all that is necessary 


776 
to protect the interests of members of the 
public, who may be summoned, is to make 
it clear that the Magistrate must be satis- 
, fied that the person summoned understands 

the proceeding, and that he is at liberty to 
show any cause, if he wishes todoso. In 
this case it is elear that the Magistrate 
took every proper precaution and that the 
cultivator, who was summoned, understood 
what he was doing and saying. Asa 
matter of fact, the only reason for his pre- 
sence in Court.was to meet this single 
matter. It was unobscured by any side 
issue or by the presence of any other per- 
son, whose attitude with regard to the ques- 
tion at issue might be different. Having 
the contents of the notice before him, 
based upon the information of the Sub- 
-Inspector, which he was at liberty tocon- 
sider or dispute,he was asked whether he 
had any objection to execute a bond in 
accordance with the notice for keeping the 
peace for one year. No man in his sound 
senses could possibly misunderstand that 
invitation. The party's answer shows that 
he fully understood it. He said, “I have 
no surety”, meaning no independent per- 
son other than himself, whichis what the 
notice and the question required him to 
produce, and he asked that a bond by him- 
self only should be accepted, but that the 
araount of it should bereduced. The Magis- 
trate thereupon recorded an order that the 
accused agreed to be ‘bound down, which 
is inconsistent with anything but an ac- 
knowledgment that the information which 
was the root of the proceedings was correct, 
and he went on to accept the offer of the 


party summoned to give one personal bond ` 


in a reduced amount. The result was that 
no order: was made against him for the 
provision of an independent surety and 
that his own personal bond in the reduced 
sum of Ra. 50- was ordered. Nobody can 
doubt, under such circumstances, that the 
party fully understood what he was doing, 
and that the Oourt took a reasonable view 
of the matter and really accepted the offer 
of the party himself. What pussible objec- 
tion, statutory or in common sense, can 
seriously -be madeto such a proceeding, it 
is difficult to understand. The cases which 
have been decided inthe past appear to 
uson the whole io contain dicta which go 
rather further than is justified by anything 
in the Statute, but they are not in all in- 
stanceson all fours with the present case. 
The decision in Madras, Inre Palaniappa 
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Asary (1) was-passed upon a proceed- 
ing from which it was not clear that the. 
person summoned was agreeing to give 
surety against a poesible breach of the 
peace. All he was asked was whether he 
was willing to execute bonds or whether he 
desired further enquiry—a somewhat vague 
invitation—which may -have justified the 
decision in that particular case. Ina 
more recent case decided by a member of 
this Bench; the faċts were somewhat differ- 
-ent from the case now before us. That was 
a case under s. 110 in which the procedure 
is somewhat different, although we are not 
prepared to say that the principles ap- 
plicable are necessarily different, but there 
the Magistrate had taken evidence, and 
after the evidence three of the persons sum- 
moned had expressed their willingness to 
produce security for good behaviour, and 
had tendered no evidence and the Sessions 
Judge in appeal, not unreasonably, held 
that as regards those three persons, as they 
had expressed their, willingness after evi- 
dence had been taken, there was nothing 
to consider inthe appeal. The learned 
Judge in that case went, asitseems to us, 
‘rather far in holding that an Appellate . 
Court could not act upon the admission of 
the persons summoned, although they had 
made such admission after the evidence 
had been called against them and they had 
had every opportunity of calling evidence, 
if they wished, on their own behalf. But 
he based himself on reported decisions by 
Single Judges in cases under s. 107, hold- 
ing that there was no distinction in princi- 
ple between the two classes of cases, There 
are two cases in which a member of this 
Bench dealt with the matter, in each case on 
a different footing. Both were cases under 
8.107. The first, JagdatTewari v. Emperor 
(2) appears to decide that there ought to be | 
some evidence on the record, and that if a 
Magistrate is going to act upon a consent, 
he should obtain a full admission from 
each person called upon that he is likely 
to commit a breach of the peace and an 
admission of the reasons why he is likely 
so to do. The judgment goes on to say 
that an admission of that kind clearly 
made bya person who isto show cause, 
becomes evidence in the caso. The some- 


(L) 6 Ind. Cas. 682; 34 M. 139; TM. L. T. 304; (1910) 
M. W.N. 228; 11 Gr. L. J. 393. 4 
f a 54 Ind. Cas. 784; 2 U. P.L.R.(A.) 38; 91 Or, L. 
-J, 116. 
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Magistrate by the-dicta contained in that 


judgment, may possibly be explained by. 


the fact that there were several persons 
summoned and that a general admission 
by all the persons.summoned may be mis- 
leading, and that where there are several 
persons against whom obviously the informa- 
tion must involve different sets of allega- 
tion, it is better, in their own protection, 
that each should be required to state pre- 
cisely his own position and should not be, 
so to speak, sweptinto the net by a general 
admission of willingness to give security. 
But the same Judgein a. later case saw 
reason to consider thatthe dicta in that 
case had gone ico far. In Ghariba v. 
Emperor (3) he said that he was- inclined 
to think that he had gone too farin 
holding that there must besome evidence 
upon the record béyond a full consent 
given by the person summoned. Jn the 
case which he was then deciding it ap- 
peared that each of the persons had had 
the notice read out tohim andin answer 
to the notice expressed his willingness to 
execute a bond to keep the peace, and the 
Judge .deciding that case went on to say 
that that itself was evidence upon which 
a Magistrate could act. It was really a 
plea of guilty, assuming that the person 
summoned understood what he was doing, 
and that in such cases the person summon- 
ed might waive the formal production of 
evidence. Thatcase seems to us on all 
fours withthe present case and we agree 
with what was there held that under s. 107, 
a Court is entitled to act upon a solemn 
and freé consent amounting to a. plea of 
guilty given before it by the person sum- 
moned. Itis not without importance to 
observe that in taking the view which we 


take in this case, we do not think that. 


we are.departing from any established 
practiceof the’ Court. The judgmentin 
the case last referred to mentions that the 
learned Judge, before deciding the matter, 
consulted with Mr.Justice Ryves and with 
another Judge ofthe Court and that they 
both agreed with the view which he took. 


We think that the Sessions Judge in this 


case went too far, that he really had no 


right to entertain the point in appeal and 


. L.J. 881; 100.°& A.L, 
4 All. -269; 25 Or. L. J. 
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what burdensome duty imposed upon the. that the revision must bë accepted: and 


KILI 


the-order of the Magistrate restored. ' 
nae 2 ¥ Revision accepted, 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FoR REVISION 
No. 128 or 1928, 

July 30, 1928. 

Present :—Mr. Justice Patkar and 
Mr. Justice Baker. 
VAZLRALLY—AccusED—P2TITIONER 

versus : 


EMPEROR—OpposirTe- Parry. 

Penal Code (Act XLV of 1860), s. 294-A—Actual 
drawing of lots, necessity of-—Inserting currency notes 
in cigarett2 packets—Ojfence—Lottery, what amounts 
to. 

“The accused who wasa dealer in cigarettes had 
caused five rupee notes to be inserted in some 
packets of cigarettes so‘ that any purchaser of a 
packet of cigarettes stood. a chance of getting a 
packet cortaining a five rupee note, and published 
many handbills in which these facts were set out. 


The accused was convicted on these facts, for an. 


offence under s. 294-A (2), Penal Code, and fined: 

Held, that- though the scheme published by the 
accused amounted to a lottery, the accused could 
not be convicted under s. 294-A (2) inasmuch as there 
was no actual drawing of lots, which is an essential 
ingredient of the offence.’ [p. 780, col. 2.] 

The word ‘drawing’ is used ins. 294-A, Penal Code, 
in its physical sense, and the actual drawing of lots 
isan essential ingredient of the offence under the 
said section. [ibid.] 

_ Emperor v. Mukandi Lal (4), followed. 

Criminal application against an order of 
the Acting Chief Presidency Magistrate, 
Bombay. : 

Mr. J. G. Rele, for the Accused. . 

Mr. P.B. Shingne, Government Pleader, 
for the Opposite Party. f 4 
i JUDGMENT. 

Patkar, J.—In this case the accused 
is tried on a charge under s. 249-A (second 
part) of the Indian Penal Oode for pub- 
lishing a proposal for the drawing of a 
lottery.. The accused, who is the proprietor 

‘of the British Cigarette and Tobbaceo Oo., 
published 22,000 handbills advertising a 
prize of Rs. 5 which could automatically be 
obtained by purchasers of Park Drive Ciga- 
rettes. Exhibit Bis one of such handbills. 
It appears that ten currency notes of Rs, 5 
each were sent to the manufacturers’ of 


. 
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Park Drive: Cigarettes at Belfast, who put 
in a note of Rs. 5in each of ten packets of 
cigarettes. The ten packets were mixed 
with other packets and subsequently 
packed in 50 cases and despatched to the 
accused who is the sole agent for the ciga- 
rettes in India. The question is whether 
the whole scheme is a lottery. g 

In Taylor v. Smetten (1) Hawkins, J., 
accepting the definition of lottery as a 
distribution of prizes by lot or chance, held 
that selling of packets of good.tea at a 
prica worth the money but in each packet 
of which was a coupon entitling the 
purchaser to receive a prize (whatever it 
might turn out to be) mentioned on such 


coupon, was a lottery within the Statute. 


42 Geo, III, c. 119. It was further held 
that it was utterly immaterial whether a 
specific article was or was’ not conjoined 
with the chance and as the subject-matter 
of the sale. In Willis v. Young (2) it was 


held that the scheme of distribution of- 


chances could amount to a lottery when all 
chances were paid for by the general body 
of purchasers although an individual 
purchaser may not have paid for his chance. 
The present case closely resembles the case 
of Hunt v. Williams (3) where a person 
kept a sweetstuff shop and sold penny 
packets of American caramel of which 
several packets contained a half penny in 
addition to afair penny worth of sweets, 
it was held that that amounted to an offence 
of keeping a lottery. We think, therefore, 
that the scheme of the accused in the 
present case of distribution of prizss by lot 
or chance amounted to a lottery. 

The question is whether the act of the 
accused falls ‘within the -second part of 
s. 294-A. The first part of s. 294-A refers to 
keeping any office or place for the purpose 
of drawing any lottery not authorised by 
Government. The second part of s. 294-A 
srafers to publishing any proposal to pay 
‘any sum on any event or contingency 
relative-to the drawing of any such lot in 
any snch lottery. It is urged on behalf of the 
accused that there is no drawing of a ticket, 
lot, number or figure in the lottery in 
question.. Reliance is placed on the 
decision in the case of Emperor v, Mukandi 
Lal (4), where it was held that the word 

(1) (1883) 11 Q. B. D. 207; 52 L. J. M. O. 101; 48 J.P. 36. 

(2) (1907) 1 K. B. 448; 76 L. J. K. B. 390; 71 J. P. 6; 
96 L. T. 155; 23 T. L. R. 2 

(3) (1888) 55 J. P. 821. 

(4) 41 Ind. Oas. 144; 18 Or. L. J. 
Or.~38 P. W. R. 1917 Cr. 


768; 35 P. R. 1917 
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“drawing”.is used in the section in its 
physical sense and the actual drawing of 
lots is an essential ingredient of the offence 
provided for ins, 294-A, Indian Penal Code. 
The learned Magistrate held: “There was 
certainly no: drawing of any ticket of 
cigarettes. The purchaser when he buys 
the packet buys or draws the packet and 
the chance of the prize contained in it, 
The distribution of the prizes would not be 
according toa number of coupons. The 
distribution of the prize is by chance and 
depends upon the purchaser drawing the 
right packet’. It was keld in Kamakshi 
Achari v. Appavu Pillai (5), that 


‘lotteries ordinarily understood are games 


of chance in which the event of either gain 
or loss of the absolute right toa prize or 
prizes by the persons concerned, is made 
wholly dependent upon the drawing or cast- 
ing of lots, and the necessary effect of 
which is to beget a spirit of speculation and 
gaming that is often productive of serious 
evils. The first part of s. 294-A refers to 
keeping an office or place for the purpose 
of drawing any lottery. The second part 
refers to a proposal to pay any money, 
etc, on any - event or contingency 
relative to the drawing of any ticket, lot, 
number or figure in a lottery. 

The ingredients of the offence under the 
second part ofs, 294-A are firstly, there 
must bea lottery; secondly, there must be 
a drawing of any ticket, lot, number or 
figure insuch lottery, and thirdly, there 
must be a publication of a proposal to pay 
any money orto deliver any goods or to 


do or forbear doing anything for the ` 


benefit of any person on any event or 
contingency relative or applicable to such 
drawing. 


Having regard to the decisions in Barratt 
v, Burdén (6), Hunt v. Williams (3) and 
Taylor v. Smetten (1) it appears that the 
scheme published by the accused amounts 
toa lottery. 


Oa the second question whether there is 
a drawing of any ticket, lot, number or 
figure, 1 agree with the view in Emperor v, 
Mukandi Lal (4) that the word “drawing” 
js used in the first and second part of 
s. 294 A, in its physical sense and that the 
lots is an essential 
ingredient of the offence unders, 294-A. 


(5) 1 M. H. O.-R. 448. 
(6) (1893) 63 L. J. M, O. 33; 10 R. 602. 


` 
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“ The third question is whether there is 


“any proposal to pay any ‘sumon any évent: 
_or contingency relative or applicable to, 
the drawing of eny ticket, ‘lot, number or ` 


- figure. The putting of the five rupees note 


would amount to a proposal to pay a sum,. 


: Put I think” that that proposal to; pay a 
-şum isnot on thé event or contingency 


rëlative tó the drawing of any ‘lot. I do 


not agree with the view of the Magistrate 
that by the mere fact (of drawing’ the 


“eur -the customer draws the lot and ` 
‘Sif per” 


automatically gets a note of Rs. 
‘chance he’ purchases “thè packet. contain- 
| ing the note. 
“lot, nor is there. any ‘agreement to pay any 
“gum of money on any event or contingency 
_Telative to such drawing ofthe lot. 


there must be a proposal to pay any sum 
or deliver'any goods, etc., on the event or 


contingency af such ‘drawing. In the 


present case, there is no proposal to pay 
any sum on‘any event or- contingency rela- 
tive to the drawing of ‘any lot. In the 
< English Act the offence is of -keeping any 
lottery. The. wording of thé second part 


of s. 294-A, in my opinion, excludes a lottery | 


in which thereis no drawing.of any ticket, 
“lot, number or figure, and there is no pro- 
posal to pay any money which is dependent 


on the event ofsuch drawing of a ticket,_ 


lot, number or figure. In Emperor v. Ra- 
_chappa Vurigeppa (7) it was ‘held that a 
_ mere publication ona trade handbill that 
tickets in an unauthorised lottery can.be 
` had.at a particular place is no offence under 
| para 2, of s. 23741-A, since it does not consti- 
` tute a publication ofa proposal to pay any 
.sum on.any event or Contingency relating 
‘or applicable to the drawing of any. ticket 
in any lottery ‘not authorised by Govern- 
ment. In Madar Gopal v. Emperor of India 
4 (8)..it was held that the words “any office or 
+ place for the purpose of drawing any lot- 
“tery” in the first part of s. 294-A,;mean 
an office or place intended to be the scene 
` of the actual drawing of the lottery, In 
| that case the affence unders. 294-A 


of prizes. 
~ ` I, therefore, think that the conviction 
“and sentence of the accused is not poo ra 


1) 83 Ind.- Cas, ae ae Bom. L. R. 968; A. LR. 
925 Bom, 26; 26 Gr. L, J. 222. 
(8) 6 Ind. Oas. 20°17 P. R. 1910 Or; WLP. W.R. 
1910 Or.; 14 Or. L.-J. 382; 92 P. L. R. 1910, | 
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“able. 


There is no drawing of any. 


- There. 
‘mist first be the, drawing of the flòt and. 


was 
held proved: as there were actual | drawings ` 


t 
à . 


779 

I sould Be, reverse - tha con- 
viction and: sentence and order the ‘fine, if 
paid, to be refunded. 

Baker, : J.~The accused was convicted 
under the 2nd paragraph of s. 294-A of the 
Indian Penal Code, of publishing a` pro- 
posal relating to a lottery. The facts are 
that the accuséd, who is a dealer in cigaret- 
tes, had ‘caused five rupee notes to be 
placed in some packets of cigarettes, pieces 
of plain paper being placed in the remain- 
ing paċkets so that it was impossible to 
distinguish the packets containing the 
notes from those not containing them, and 
any purchaser of a packet of the cigarettes 
sold by’ the accused | stood a chance of 
getting & packet containing a five rupee 
note.” The ‘accused published a pamphlet, 
which is given in detail in the judgment” 
of the learned Magistrate, in. which these 
facts were set out, On these facts he was 
convicied under s. 284-A, cl. (2), of publish- 
“ing a proposal relating to a lottery, and 
was. fined Rs. 50.. The accused applies 
in revision, and on his . behalf two points 
‘are raised: first, that the transaction ‘in 
‘question’ does not amount to a lottery, and 
secondly, that evenif it does, it does not 
amount to publishing a proposal relating to 
alottery unders. 294 A, latter part, There is 
no definition of lottery in. the Indian Penal 
Code, but in’ view of the definition which 
has besn laid down by the Courtsin England 
there can beno doubt that the transac- 
tion in question is a lottery. In Taylor 
v. Smetien (1) which is. very . similar to 
the present case, it was laid down that a 
lottery is a distribution of prizes by lot 
‘or chance, and that it makes no difference, 
that the distribution is'parb of a genuine 
mercantile transaction. The learned Magis- 


‘trate has pointed out that the case is exactly 


on-all fours with Hunt -v. Williams (3). 


“That report does not séem to be available 


but the facts are given with sufficient detail 


„in Ratanlal's Commentaries to show that 


it is exactly similar ‘to the present case. 
The accused in that’ case sold packets of 
sweets at a penny each, some packets eon- 
tained a half-penny, and the purchasers, 
therefore, stood the chance of getting ‘half 
their money back, Thisis precisely similar 
to the present case in whicha purchaser 


` ofa packet of cigarettes had a chance of 


getting a packet ‘containing a five-rupee 
note, the odds according -to the learned 
Magistrate being 50,000 to 1. I entertain 
no doubt, therefore, that on the rulings of 
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the Courts in England the transaction in 
question amounts to a lottery, but it is 
contended that the publication by the accus- 
ed of the terms of this transaction is not 
within the terms of para. 2 of s. 294-A. That 
section says:— 

“And whoever publishes any proposal to 
pay any sum,or to deliver any goods, or 
todo or forbear doing anything for the 
benefit of any person, on any event or 
contingency relative or applicable to the 
drawing of any ticket, lot, number,or figure 
in any such lottery, shall be punished with 
fine which may extend to one. thousand 
rupees.” 

The section was drafted long ago, and 
probably the Legislature had not then in 
contemplation such commercial develop- 
ments as are indicated by the present case. 
Undoubtedly there isa proposal to pay a 
sum, viz., Re. 5, on the contingency of the. 
purchaser buying a packet of cigarettes 
- containing 4d five-rupee note. The question 
is whether the purchase by the purchaser 


of a packet of cigarettes can be regarded ` 


as amounting to the drawing of any ticket, 
lot; number or figurein the lottery. No 
doubt the sestion primarily contemplates the 
ordinary form of a lottery in which success 
depsnds on the drawing of a particular 
number of ticket from areceptacle provided 
for the purpose, which is the usual princi- 
pleon which lotteries, sweepstakes, etc, 
are conducted. It is notin evidence that 
the packets of cigarettes bearany particular 
number or figure, and it is of the eesence of 
the competition that each packet should be 
indistinguishable from another, measures 
being taken to ensure this by inserting 
pieces of plain paper in those packets 
which did not contaio a five-rupee note. 
The notes and -the paper were put in by 
the manufacturers at Belfast, and the 
accused himself was, therefore, equally in 
the dark as to which were the prize 
packets. As to whether the handing ofa 
packet of cigarettes to a customer from 
the general stock in a shop would amount 
to the drawing of a lot, as mentioned in 
the section, there is a somewhat similar 
case in Emperor v Mukandi Lal (4) in 
which it was held by the Punjab Ohief 
Court (page 771*): “Though there is ample 
authority for holding that a lottery does 
not cease to ba a lottery because the winners 
are determined by a method other than 
tbe actual drawing of the winning numbers, 
` “¥Page of 18 Or, L, J.—[Ed.] 
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still we have no doubt that in the. offence 
provided for in s. 294-A of the Oode the’ 
actual drawing.of lots is an essential in- 
gredient. The word ‘drawing’, we think, 
is used in the section inits physical sense 
and when the section was enacted in 1870, 
it seems ‘probable that the only form of 
lottery envisaged by the Legislature was a 
lottery run on the usual lines in which 
the winning numbers are actually drawn 
out of an urn; box or other receptacle.” 
This beinga penal provision must be strict- 
ly: construed, and I agree with the view 
taken by the learned Judges in Emperor v. 
Mukandi Lal (4). It follows, therefore, that - 
the act of the accused in publishing the 
particulars with which he ischarged, does 
not fall within the terms of s. 294-A of the 


“Indian Penal Code, I agree, therefore, that 


the conviction and sentence should be set 


aside, and the fine, if paid, refunded. - 


A. Rule made absolute. 


CALCUTTA HIGH COURT. 
OURIMINAL Revision Petition No. 40 oF 1928 
March 20, 1928. 
Present :—Mr. Justice Mukerji. : 
RADHA KISHAN—Accusep—Petirioner 
Versus iy 
CHAIRMAN or raz GAUHATI - . 
MUNIOIPALITY—Opposits Party. 
Assam Municipal Act (I of 1928), ss. 220, 228— 
Offence under s. 221—Sanction for prosecution, 
essentials of-—Sanction to prosecute servant—Prosecu- 
tion of master, legality of—Construction of order 
granting sanction. $ 
The Health Officer of a Municipality submitted a 


report stating that he had purchased a quantity of ~ 


mustard oil from A of R. K. Oil Mil Company 
and that he found the same adulterated, and re- 
quested that sanction might be accorded for a pro- 
secution under s. 221 of the Assam Municipal Act. 
The Deputy Commissioner ‘sanctioned prosecution’. 
B, who was the owner of the mill and the master of 
A was prosecuted and convicted : 

Held, that the order of the Deputy Commissioner - 
could not be construed as one granting permission for 
the prosecution of B,and the conviction of B was, 
consequently, illegal. [p. 782, col. 2.] 

Criminal Revision petition against an’ 
order of the'Sub- Deputy Magistrate, Gauhati. 

Messrs. Kshitish Chandra Ckukravarti 
and Panchnan Ghosal, for the Petitioner. 

. ORDER.—This Rule has been issued 
to show cause why the conviction of the 
petitioner under s. 221, sub-s. (1), cl. (e) 
read with sub s. (3), Assam Municipal Act 
(I of 1923), and the sentence of a fine of 
Rs, 100 passed on him under that section 
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Gajananda Agarwalla; whose name ap- 
.peared in: the report that was originally 
“made by ths Health Officer as 


should not be set aside on grounds Nos. 1,2 
and 3 ofthe petition, Ground No. 1 is to the 
effect that the trial Court had no jurisdiction’ 
to try the case egainst the petitioner inas- 
much as the complaint that was originally 
“made and on the. basis of which the case 
was ‘started was not a complaint. made 
against the petitioner, but wasa complaint 
against the petitioner's gomastha, Gaja- 
nanda Das and that the Deputy Commis- 
. sioner had given his consent to the insti- 
tution of proceedings against Gajananda 
Das and not against the petitioner. 
Ground No. 2 is much tothe same effect as 
ground No, 1. Ground No. 3 purports to 
challenge the validity of the order or consent 
of the Municipal Board in respect of the 
prosecution that is required by s. 318 of 


the Act, 

The Health Officer of the Gauhati 
Municipality submitted a report to the 
Ohairman of the Manicipality in which it 
was stated that, on 8th March, 1927, the 
said Health Officer has purchased a quantity 
of mustard oil from Gajananda Agar- 
walla of the Radha Krishna Oil Mill Com- 
pany and thaton the examination of thesaid 
sample, in accordance” with the provisions 
of the Act, it was discovered that the stuff 
was not genuine. By the said report the 
Health Officer asked that sanction might 
be accorded to a prosecution under s. 221 
of the Act. It appears that the Chairman, 
on receipt of the ‘said Teport, endorsed 
16 over tothe Vice-Chairman with the fol- 
lowing remarks : ` 

“V. O. Please see whether prosecution 
will stand on thease cases, Reports are 
contradictory as it appears to me.” ~~ 

The next endorsement is that of the 
Vice-Chairman who simply forwarded the 
papers to the Deputy Commissioner “for 
favour of prosecution,” The Deputy Com- 
missioner as far as can be made out from 
the papers that I have before mes, returned 
the papers to the Vice-Chairman with a 
request to report whether a prosecution 
would stand. The Vice-Chairman, there- 
fore, reported to the Deputy Commissioner 
that a prosecution would “lis under the 


Assam Municipality Act, 1923, Oa that. 


the Deputy Commissioner passed an order 
which ran in these words :— i 
“Prosecution sanctioned. Summons to ac- 
cused under s, 221 of Act Lof 1923. To 
Srijut T. Bhuyan, 8. D, M., for disposal.” 


On the basis of this order that was - 


passed by the Deputy Commissioner; 


\ 
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aforesaid, 
was put upon his trial before the afore- 
said Sub-Deputy Magistrate. On the date 
fixed for the hearing of the case the said 
Gajananda Agarwalla did not appear and 
the petitioner being present in Court, 
and he apparently taking upon himself 
the responsibility of any transaction that 
might have been made by Gajananda and 
in respect of which the case was to go 
on, the Sub-Deputy Magistrate proceeded 
to try the petitioner for an offence under 
8. 221, subs. (1) read with sub-s. (3) of 
the Act and eventually convicted and 


_ Sentenced him as already mentioned. 


The validity of the proceedings against 
the petitioner has been challenged upon 
the grounds that are set outin the Rule 
to which I have already referred. Shortly 
put, it is urged that the proceedings as 
against the petitioner were illegally started 
inasmuch as the sanction that had been 
given by the Deputy Commissioner was 
in respect of the prosecution, not of the 
petitioner, but of -his gomastha, Gajananda 
Agarwalla, and that, in the absence of an 
order or consent of the Deputy Commissioner 
in respect of proceedings against the peti- 
tioner, the petitioner could not be law- 
fully tried. It has also been contended 
that, with regard to the other sanction 
that is required by law, namely, the order 
or consent of the Municipal Board, it is 
only the Chairman who is competent to 
grant it unless he has delegated his powers 
in that respect to the Vice-Ohairman and 
that inasmuch as, inthe present case, no 
such delegation has been proved, the Vice- 
Uhairman was not competent to order or l 
give consent to the initiation of the prosecu- 
tion. 

So faras thə first of these contentions 
is concerned, what has been said in the 
explanation that has been submitted to 
this Court by the learned Extra Assistant 
Commissioner is that the original com- 
plaint as disclosed in the report of the 
Health OTcer was directed against all per- 
sons of the Radha Krishna Oil Mill who 
could be proceeded against for offences 
under s. 221.and, therefore, included the 
petitioner who, on the statement that he 
made in she course of the trial, is the 
owner or one of the owners of the Radha 
Krishna Oil Mill, and that the sanction that 
was accorded for the prosecution of Gaja- 
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nanda could be availed of for the purpose 
of the prosecution of the petitioner. Now 
s, 221; Assam Municipal Act (L: of 
1923) makes punishable the doing of cer- 
‘tain. acts, and sub-s, (3) of that section 
. pays that any person-who contravenes any 
- of the provisions of sub-s. (1) or sub-s. (2) 
shall {be punished, etc. 
‘ease is one in which it is allegéd that’sub- 
s (J) of s. 221 has been contravened be- 
causa the accused person, .whoever he'was 
diréetly or indirectly, himself or by any 
other person on his behalf, sold or ex- 
posed for sale, mustard oil which is men- 
tioned in cl. (e) of the sub-section. Sec- 


tion 224 says: that no proceedings shall - 


be ‘instituted under ss. 220 to 223—s. 221 
bəing one of thosè sections—without the 
order or consent of the Deputy- Commis- 
sioner or the Sub-Divisional Magistrate. 
The law contemplates that, with regard to 


proceedings to be started in_ respect of: 


matters coming within the purview of 
tgs, 220 to 223, the Deputy Commissioner 
or the Sub-Divisional ` Officer will take: 
. into consideration the facts of each parti- 
cular case and-come toa conclusion as to 
whether proceedings should or should not 
be started. This necessarily involves that” 
the attention of the officer who is to give 


his order or consent to. the institution of - 


the proceedings should be directed to the 
person or persons against -whom such 
_ proceedings are to be instituted. While I 
do ‘not agree with the petitioner’s con- 
tention, that a general order, or consent 
` to proceedings. under any of thesé sections 


ret 


against any person or persons who may be - 
concerned in these acts may not bë made ` 


or given, I-am of opinion that the order: 


= that was actuaily passed in the present 
“ case by the Deputy Commissioner and the `` 


terms of the report on which if was en- 
_ dorsed preclude the supposition that the 
Deputy Commissioner meant to do any- 
thing else than consenting to or ordering 

“ the prosecution of sajananda Das. 
‘The fact that, in the report that. was 


submitted by the Health Officer, Radha-- 
“krishna Oil Mill was mentioned is not suffi- - 


| cient to disclose that any offence was com- 
-mitted by the owner or owners of the Wills: 
all - that: was said was’ 


order passed by the Deputy Commissioner 
cannot be read as authorizing the summon- 
ing of anybody else — i 
<“. Das.: In my, opinion it was. not open to 


v 


The presènt, 


] Gajananda - 
Das had committed the offence and the 


than Gajananda - 
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the trial Magistrate to attack the order’ or. 
consent that had been previously obtained 
for the proceedings against Gajnanda Das 
to the prosecution of anybody else. The 
first contention, therefore, is well-founded. . 
Then, as regards the other contention of - 
the petitioner, namely, as to the competency 
of the Vice-Chairman to sanction the. prose-" 
cution of the petitioner the position seems to 
be this: Under s. 318 of the Act no prosecu- 
_tion for an offence under the Act can be insti- 
tuted without . the consent of the Board. ' 
` Under s. 29, the Ohairman is ‘authorized to 
exerciaé all the powers by -the Act in‘ the: 
Board for the transaction of the business 
‘connected with the Actor for the purpose of 
making any order authorized thereby. . 
Section 30 ‘empowers the Ohairman to ~ 
delegate his-powers in this respect by a 
written order to the Vice-Chairman subject 
to certain restrictions. Thereis a ‘pro- ` 
viso to that section which ‘says that 
nothing done by theVice-Ohairman which 
“might have been done under the authority 
ofa, written order from the Ohairman shall 
be invalid for want of defect of such written ~ 
-order.if it be:-done with the express or im- 


-- plied consent of the- Chairman previously 


or subsequently obtained: £ i 
Section 30, therefore, méans that a delegay - 
tion by a written order is etsential; but, if - 
there is no such delegation, an act-done by. 
“the Vice-Chairman shall not: be invalid if 
done with theexpress or implied consent 
‘of the Ohairman previously or subsequent-. - 
ly obtained: inthe explanation that has ` 
been submitted by the learned: Extra Assist- 
tant Commissioner, it is stated that there 
is in existence a general order of the 
Ohairmanin writing authorizing the Vice- 
Ohairman to | prosecute.” people for ` 
offences under this Act. No details, how- 
_evér, of this general order have been given - 
“in the explanation and there are no’ suffi- 
“cient materialson the record from- which 
it can be ascertained whether there was 
“in this'case any express or implied consent: 
_ of the Chairman, previously or subsequent- 
ly ‘obtained within the meaning of the 
proviso tos. 30. Were this, however, -the ' 
“only ground on’ which the proceedings 
could be held to be defective;- possibly, I 
‘would not have interfered’ in view of the 
fact thatthe objection to the validity of 
the Vice Chairman’s order was not a~ point 
that was made at any time in the course 
of the-trial. Theother contention, to which 
` I have already referred, in: my opinion, is. 


# 


121, 0; 1928 -~ 
more substantial, andon it this Rule should i 
in my judgment, be made absolute. .1 


| KHER SINGH “9, BMPEROR, | = 


accordingly set aside the conviction of the - 


petitioner that is complained of inthis Rule. 


and direct that the fine,if paid by him, bé * 


refunded. l z 
A, E _. ` Conviction set. aside. 





_. LAHORE HIGH COURT. 
URIMINAL Revision PETITION No. 1564 er 1928, 

-" .' > October 24, 1998. - - ' 
Present:—Sir Shadi Lal, Kr., 
a “Chief Justice. | ` 

KHER SINGH—Accussp—Perrrionsr _ 
omen _ versus. ee +s 
` EMPEROR—Responpent. 


Criminal irial—Sentence; principles — governing 


`.. mum ‘term .of imprisonment 


. by him. While imposing the punishment, it 


apportionment of—Punjab Hacise Act (I ‘of 191k), ` 


s. 61 (1)—Manufacturer or seller and. possessor of 


excisable article, distinction between—A ppropriate - 


sentence. 


When the Legislature has laid down a maximum - 


punishment for an. offence ora series of offences, it. 


is the duty ofthe trial Court to -apportion punish- 
ment in each case after considering all the cir- 
cumstances having a bearing upon it, and not to shirk 


its responsibility by imposing the, maximum ‘penalty ' 


upon every offender. `. 


_ So far the question’ of sentence is concerned there . 


isa distinction between the case of a manufacturer - 


or seller of an excisable article and that of a person 


. who possesses it for his own use. In case Af the’ 


latter maximum punishment is not éalled for. 
Petition for revision of. an order of the 


Sessions Judge, Amritsar, dated the Ist of: 


August, 1928, affirming that of the Magis- 
trate, First Olass, Amritsar, “dated the 29th 
May, 1928. 5 et ee l 
Mr. Anant Ram, for the Petitioner, 
Mr. C. H. ‘Carden Noad, 


Advocate, for the Respondent. 


Government 


JUDGMENT.—On the 20th February, . 


1928, four packets of cocaine weighing about 


8 grains; were found in the inner pocket of - 
the prisoner’s.coat; and he has consequent- . 


ly been convicted under s. -61 (1) of the 
Punjab Excise Act (I of 1914), and sentenc- 
ed to suffer rigorous ‘imprisonment fer. two 
years. E aa eS 


The propriety ,. of the conviction’ “has 
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excisablé.- article, etc. It prescribes the 


same maximum penalty, namely, imprison- 
ment fora-period of-two years. and a fine . 
‘of Rs. 2,000, for each of these offences, 
The law confers a wide discretion upon the 
: Judge, and leaves it tohim to decide in 
each case whether the act done by the 
offender falls short of the maximum degree: 


of gravity, and, ifso, to what extent.. The 


Court should realise the necessity of a 


proportion between an -offence and the 
penalty; and should not inflict the -maxi- 
on every 
offender without any regard to the serious- 
ness or otherwise of the offence committed 


should also take into consideration the cir- 
cumstances -under which the: offence was 
committed and the fact whether ` the 
criminal isa first offender ora habitual or 
professional offender. ` ae i 

It is obviously impossible. to give an 
exhaustive- list - of circumstances which 
should be taken into consideration in deter- 
mining the amount of the punishment, or 
to lay-downany mathematical formula to 


measure the. penalty .of each case. But it’ 


is perfectly clear that the.maximum punish- 
ment prescribed: by the- law “should -not 


- automatically, follow upon a conviction. . 


“Now, the convict inthe present. case pos- 
sessed a small quantity of cocaine for his 


- personal use, and he. appears to. be. a first. 


offender. It cannot be seriously disputed 
that there ought to be a. distinction between 
amanufaeturer or seller of an .excisable 


N article, who not only derives profit from the 
_ transaction but 


also- demoralises other 
people, and.a person .who possessses it for 
his own use, ‘The latter, no doubt, commits 
an offence;: but, if he is to suffer the 
maximum term of imprisonment what is the 
punishment to be imposéd upon the former 


..whese:. offence is admittedly of a ‘much 


_ graver character? As pointed out above, 


not been: challenged - before. me; and, the. 


only question, upor. which, Ihave to pro- 
nounce. my. opinion,.is whether the sentence’ 
imposed upon the cffender is excessive and 
should, therefore, bə reduced, It isto be’ 
observed that while s. 61 (1) of the Statute 
enumerates offences of varying degrees of 
gravity, such as constructing or working a 
distillery or brewery, importing - or export- 
ing. an. excisable article, ` possessing `. an 


Ees 


“when the Legislature 


_the case, I 


has laid down a 
maximun punishment for an offence’or a 


series of offences, it isthe duty of the trial ` 

’ in ‘each . 

“case after considering ail the circumstances 
having a bearing upon it, and not toshirk 


Court to apportion punishment 


its responsibility by imposing the maxi- 
mum penalty upon every offender. ' 


The petitionér-has already suffered im- `` 
_prisonment fora period ofnearly five months, ' 


and in view of all the circumstances of 
consider that thé. sentence 
undergone by him -will meet the ends ef 


eo. 


an 


é 784 a. - 
_justice..I accordinglyfaccept the application 
for revision so far. as to reduce the sentence 

~ of imprisonment to the period already 
undergone. 


Rk. l Application accepted. 
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CALCUTTA HIGH COURT. `’ 
CRIMINAL Revisions Nos. 272 ano 273 
ae oF 1928. 

oo" May 8, 1928, 
Present:—Justice Sir Charu Chunder Ghose, 
-., Kw, and Mr. Justice Jackson. - 
MOHENDRA OHUNDRA NATH GHOSE 

AND OTBERS—ACCOSED—PBTITIONERS 

f í . LÊTSUS ' 

= EMPEROR—OprosiTs PARTY. 
Copyright Act (TII of 1914), s. 7—Pictures re- 
presenting common stock ideas—Infringement of copy- 
right—Tests—‘Copy’, meaning of.- f 
< Where a picture. is a copy of substantial portions 
of another copyright picture it will amount to an 
infringement of copyright even. if the sentiment ex- 


pressed” in the copyright- picture isa common one -` 


and the -pictures represent common stock ideas. 
`- A copy is that .which comes so near the 
original as to suggest. the original to the mind of 
the spectator. | i 
~ Rules against an order of the Chief 
Presidency Magistrate, Calcutta. zs 
` Messrs. Brojendra Mitter and Preonath 
Dutt, for the Petitioners. T 
_. Messrs. Langford James, Jatish Chunder 
Guha and Suresh Chunder Taluqdar, for the 


Crown. - É 
S JUDGMENT. 
. `C. C. Ghose, J.—These are twò Rules 


calling upon. the Chief Presidency Magis- 


trate of Calcutta to show cause why. the 


‘conviction and: sentence under s. 7, Indian 
Copyright Act 
passed on the petitioners, should not be 
- getaside on the ground that on the facts 


-there -was no infringement of the copy- 


' right of-the complainant in the pictures 
referred to herein, -- 
|” The case for the prosecution is that the 
complainant is the owner,, inventor or 
designor of certain pictures being Exs. l, 
4 and7,.and that the offending pictures, 
Ezs. 13,14 and 15, are infringements of the 
| eopyrights in respect of the original pictures. 
The Magistrate has, after careful considera- 
tion, come to the conclusion that the case 
for the prosecution is correct, and has ac- 
cordingly convicted the petitioners, and has 
sentenced them each to pay a fine of Rs. 100 
or in defaultto suffer simple imprisonment 
-for a period of one month. 
‘The complainant alleges that the offending 
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pictures, Exs. 13, 14 and 15, are copies of 
his said original pictures and that it is 
immaterial whether the copy in each case 
is or is not of the same size as the original 
picture. Now,. what isa copy ?: A.copy. 
has been defined as that which comes 80 
near the original as to suggest the original 
to the mind of the spectator: per Kekewich. 
J.,in Hanfstaengl v. W.H. Smith & Son 
(1), Itis always a question of fact’ that — 
the Oourt will examine ‘the degree of re- 
semblance: see Imperial Tobacco Co, Ltd. 
y.- Atlantic Tobacco Co, (2). Itis argued, 
however, that the three pictures, I'xs,1, 4 and 
7, are representations of a familiar subject 
in Vaishnav literature and, unless there is 
in the offending pictures: similarity in the 


. scheme, treatment and design, there can be 


no infringement; see 98 Halsbury’s 
Laws of England, page 197. In this case, 
the -learned ‘Chief Presidency. Magis- 
trate has gone into the question very 
carefully and there are good grounds for his 
conclusion that the offending pictures have 
been. produced by taking copies of Exs. 1,4 


-and 7 by having them -retouchéd, 4. e., 


painted over in different colours and using 
these retouched pictures as originals for 
making negatives, blocks and - pictures by 
the ‘ordinary three colour process. No 
doubt the sentiment expressed in the copy- 
right ‘pictures is common in Vaishnav 


‘literature, but the question is whether the 


offending pictures are copies of substantial 
portions of the copyright pictures. ‘In my 
view there can be only one answer to ‘this 
question and it is in the affirmative. The 
figures may haye been reduced in the 
offending pictures and slight modifications 
may have been introduced, or the’ clothes 
and colours may have been different, but 
there can be no doubt whatsoever that the 
main figures have an identical pose. These 
are not, inmy opinion, coincidences due 
tothe pictures being produced to represent 
common stock ideas, If once that conclusion 
is reached, it is difficult to see on what 
grounds the orders made by the Magistrate 
can be challenged.- In my opinion, the 
petitioners have failed to ‘show any ground 
for interfering with the orders complained 
of.and I would accordingly discharge these 
Rules. oat . yes, syns, 

“Jackson, J.*-I agree.. |, 

í Rules discharged. . 

(1) (1905) 1 Ch. 519; 74 L. J. Ch. 304; 92 L. T. 351; 
21 T. L. R. 291, < 

@ 84 Ind. Oas. 1014; A. I. R. 1925 Oal. 220; 40 O. 
L. ; 230. f e -> - 
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CALCUTTA- HIGH COURT: 
Orvin APPRAL No. 2452 or 1925, 
February 15, 1928. 
Present :—Mr. Justice Mullick, : 
` KANTA MOHAN MULLLIK AND orsers— 
$ PLAINTIFFS —APPELLANTS 
é versus i 
. GOPI NATH SANTRA AND OTHERS 
PN —RESPONDENTS. ` 
_ Hvidence Act (I of 1872), s. 183—Judgmenis not 
inter partes— Decree in suit for rent by co-sharer 
landlord, admissibility of, in suit by another“ co- 
sharer, i 
A decree obtained by a co-sharer. landlord is ad: 
missible.in evidence as to the rate of rent in a sub- 
sequent suit for rent brought by another co-sharer 
landlord. . 
` Dumeh Chakrabarty v. Jagadiswar Ray (6), fol- 
owed. - ' 
Surender Nath Pal v. Brojo Nath, Pal (1), Gujja- 
Lall v. Fatteh Lall (2) and Abdul Ali y. Raj Chandra 
Das (5), not followed. ; 
Tepu Khan v. Rajani Mohun Das (3) and Ram 
Tan Chakerbati v. Ram Narain Singh (4), refer- 
red to. eae 


Appeal from eppellate decree of the First 


Sub-Judge, Midnapore, dated ‘the 19th 
August, 1925. . j 
Messrs. Narendra Chandra Bose and 


Hamendra Chandra Sen, for the Appellants. 


Messrs. Bijan Kumar Mukerji and 
Sadhan Chandra Roy Chowdhury, for the 
Respondents. i 


JUDGMENT,—This suit out of whieh 
this appeal arisss was one for recovery of 


arrears of rent. The plaintiffs claimed 


reat on the ‘allegation that the annual 
jama of the holding was Rs. 45-13-6. 
The defence infer alia was that the rental 
of the holding was not Rs, 45-13-6 as 


alleged by the plaintiffs, but Rs, 34-13-9° 
The trial Judge gave effect to this’ 
defence and decreed tke plaintiffs’ suit in, 


oaly, 
part on the basis of the rate admitted by 


the defendants. The matter was then taken’ 


to. the lower Appellate Court by the plaint- 
iffs but with no better success there. 


second appeal. 
To establish their case 


was Rs. 45 odd ihe plaintiffs filed an ex 


parte decree obtained by another co sharer’ 
- landlord “who had claimed rent on the’ 


allegation that the rental of the holding 
was Rs: 45-13 6. The learned Subordinate’ 
Judge held that this decree obtained by a 
co-sharer landlord was not 
in evidence,- and, finding also that 
even if this decree would be taken as 
admissible there was a contested judgment 
in a subsequent case jo show that the 


LI MH a 
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The 
plaintiffs have’ come upto this Court in 


that the rental - 


admissible’ 


-4 
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previous decree was. no- longer of:--any 
value. The learned Judge came to the.con-.- 
clusion that the plaintiffs were not entitled 
to any rent beyond what was admitted by. 
the defendants. Both the learned Vakils.ap- 
pearing for the appellants as well as the res- 
pondents, and mysslf have searched in vain 
for the.contested judgment referred to by. 
the léarned Subordinate Judge in- his — 
judgment. There is.no . such documént.te 
be found anywhere in the record of the case. 
The second ground on which the learned’ 
Judge relied, namely, that there was a. 
contested ` judgment going against the. 
previous rent decree must, therefore, go. . 
The whole controversy before. me cens 
tred round the question whether tke 
ex parte decree obtained by a co-sharer 
landlord was admissible in evidence or. 
not. The learned Subordinate Judge has 
held, es I have said before; that it . was 
inadmissible, and for this he relied on the 
Full Bench case of Surender Nath Pal-v. 
Brojo Nath Pal (1), which had followed tha 
Full Bench decision in Gujja Lall v. Patteh, 
Lall (2), But in another. Fall Bench case 
in Tepu Khan v. Rajani, Mohun Das (8), 
their Lordships obseryed that the dictum 
in the cases in Gujja Lall v, Fatteh Lall (2) 
and Surender Nath Pal v, Brojo.Nath Pal 
(1), (referred to above) had been materially 
qualified by the observations of their Lord-- 
ships of the Judicial Committee in 
Ram Ranjan Chakerbati v. Ram Narain ` 
Singh (4). In Tepu Khan v. -Ranjan 
Mohan Das (3), it was held that a 
previous decree obtained by a co-sharer. 
landlord would be admissible-.in evidence 
in a subsequent litigation if the subject- 
matters of the two suits would be identical ;. 
otherwise not. The learned Vakil for the 
respondents contended that the subject-mat- : 
ter in the suit from which this appeal arises. 
was not identical with, but different from 
that in the previous suit in which the 
ex raris decree had been obtained by a 
co-sharer landlord, andin support of thia - 
contention’ he cited the casa of Abdul Ali 
v. Raj Chandra Das (5): The facts of the: 
casein Abdul Ali v, Raj Chandra Das (5) 


(1) 130. 352(F. BJ). - 
Pho & 171; 6 O.L. R. 439; 3 Shome L. R. 132 


B.) 

(3) 25 O. 522; 2 0. W. N. 501 (F. B.). 

(4) 220. 533; 22 I. A. 69; 5 M. L, J. 7; 6 Sar. P, O.J, 
530 (P. O). i 

(5) 10 O. WSN, 1081, : 


$ 
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present case. - But their Lordships when 


- . they held that the previous decree obtained _ 


by aco-sharer landlord was not admissible 
in evidence as-to the rate of rent in a suit 
brought by another co-sharer landlord on 
the ground that the subject-matters of the 
two suits were different gave no reasons 
why they considered that. the subject- 
matters in the two suits were not identical. 
At is difficult to understand. how it can be 
said that the- subject-matters in the two 
suits were different. The amounts claimed 
were no doubt different and the claimants 
-also were not the same. But the real 
_dispuie in the two suits was as to what the 
amount of the rental was. Their Lordships 
of.the Judicial Oommittee in Ram Ranjan 
Chakerbatt v. Ram Narain Singh (4), at 
page 542*, held that the judgment ina 
previous suit would ‘be evidence for the 
- purpose of showing what the amount of the 
rent was, It-is to be observed also that in 
a case that was decided in this Court 
_ Subsequent to the decision in Abdul Ali v. 
- Raj Chandra Das (5), namely, in the case 
of Bymkeh Chakrabartty v. Jagadiswar Ray, 
(6), it was held that a decree obtained by a 
co-sharer landlord is admissible in evidence 


as to the rate of rent ina subsequent suit - 


- forrent brought by another co-sharer land- 
lord. On-a consideration, therefore, of 
the authorities on the point and specially 
of the observations of their Lordships of 
the. Judicial Committee- in Ram Ranjan 


‘Chakerbati v. Ram Narain Singh (4), lam: 


of opinion that the learned Subordinate 
Judge was wrong in law when he held that 
the decree in the previous suit was inadmis- 
sible in evidence. In my- opinion the decree 
was admissible, and that-being so, the case 
must go back to the lower Appellate Oourt 
. 1o hi the appeal re-heard, - oa 
e result. is that the judgment 

the’ decree of. :the lower Appellate peice 
are set aside and the case is remitted to’ 
that. Court for determination accord- 
ing. to law after admitting in evidence 
the ex parte decree which had been ob- 
tained by.another co sharer landlord, Costa 
will abide the result, - 


Case remanded, 
. 304. X ' 
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BHAUDIN BABA SHATKsSAN-D, BRAHIM ALLISAHRÉ SHAIKASAN, “112-1. O. 1928 
‘were very much similar to the facts in the ` 


': BOMBAY HIGH COURT. 


Civit REVISION APPLICATION No. 239 oF 1927, 


l July 24, 1928. , 
Present:—Sir Charles Fawcett, Kt., `: 


Acting Chief Justice, and Mr: Justice ies 


-o Murphy. ie 
BHAUDIN BABA SHAIKASAN— 

- DEFENDANT No. 2—APPLIOANT . `” 
ee versus se 
IBRAHIM ALLISAHEB SHAIKASAN— 

ape OPPONENT. 

Specific Relief Act (I of 1877), s. 9-—Limitation Act 
{IX of 1908), s. 23—Suit for ‘possession—Additional 
defendant impleaded as party on his own request 
after six months—Decree in’ plaintiff's favour—Plea 
by defendant that suit was barred— Estoppel. 

person who is on his own request, made a party 
défendant to a suit under s.9 of the Specific Relief 
Act more than ‘six months after the date of dis- 
possession cannot contend, when the decision has 


gone against him, that the suit was barred so far as he | 


1s concerned. : 
= Guruvayya v. Dattatraya (1), followed. NE 


application against a 
decision of the Subordinate Judge at 
Dezorukh, in Civil Suit No. 266 of 1925, | 
- Mr. A. G. Desai, for the Applicant. 


Mr. K. H. Kelkar, for the Opponent. 


JUDGMENT. — It is argued that 
the joinder of defendant No. 2 more 
than a year after the suit was brought, 
makes-the decree against him under 
8.9 of the Specific Relief Act one that it 
was beyond the jurisdiction of the lower 
Court to pass. This is based on s. 22 
of the Indian Limitation Act; it is said 
the suit must be deemed to. have been 
instituted as against. him when he. was 
made a party and that would be beyond. 
the six months prescribed -for asuit under 
8. 9 of the Specific Relief Act by Art. 
3 of the Schedule -to the Indian Limita- 
tion Act. The Subordinate Judge has 
found -that defendant No.-2 was not a 
necessary party; that the dispossession 
was by defendant No. 1 who is defendant. 
No, 2's son; and that defendant No. 2 
was merely joined for the purpose of 
safeguarding his own interest upon. tke 
application, Ex. 33. Accordingly under the 
principle followed by this Court in Guru- 
vayya v. Dattatraya (1) and similar cases, 


he held that s, 22 does not apply to this | 


case. Undoubtedly, defendant No. 2 wes 
added on his own application, in which 
he urged that he ought to be joined to 
protect his own interest; and, in these 


` (1) 28 B. 11; 5 Bom, L, R: 618, 
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circumstances, we are not prepared to say 
that the Subordinate Judge has. erred in 
law in the view he took, Therefore, the 
poiat of jurisdiction, ) 
fails, and we do not-think that there is 
aay sufficient reason to interfere. . - 

To limit the decree to one. against. 
defendant :No. 1.‘ would obviously 
encourage further litigation: defendant: 
No. 2 would obstruct the exscution of the 
decree against defendant No. 1, and a fresh 
suit would have to be brought against 
him, ` Defendant“ No. 2 asked to be 
joined as a party, and he cannot, in our 
opinion, have it both ways, i.e, “ heads I’ 
win, tails you lose.”, He has got the advant- 
age he. sought of being joined as a party, 

- and he must suffer the disadvantage en- 
tailed, viz., the risk.he took of a decree 
bsing passed: againt him. We, therefore, 
dismiss the application with costs. va 

A. - Application dismissed, 





“the answering defendants’ 
‘against the rest. An appeal was taken by 


CALCUTTA HIGH COURT. 
. CIVIL Appaat Nọ.. 38 oF 1926. 
February 14, 1928. 

Present :—Mr. Justice Mitter. 


KANTO MOHAN MULLIOK AND oTHERS— - 


PLAINTITFS—ÅPPELLANTS ses 


4 4 versus ae te 
JADAB CHANDRA KHARA AND 
‘oTHERS—DrreNnDANTS— RESPONDENTS. 
Evidence—Judgments not inter partes—Decree in 
suit for rent by one co-sharer, admissibility of, in 
suit by another co-sharer. 
A decree obtained by a co-sharer in a suit for 
rent is not admissible in evidence to prove the rate 
. of rent ina subsequent suit by another co-sharer 


where the subject-matter of the previous judgment is - 


not identical with the subject-matter of the subsequ- 
ent suit, [p.789,col.1.j |, x 
Tepu Khan v. Rajani Mohun Das (5) and Naresh 
Narayan Roy v. Secretary of State for India (6), 
relied on. 
Ram Ranjan Chakerbati v. Ram Narain Singh (7), 
distinguished. : 4 
_ Bymkesh Chakrabarity v. Jagadiswar Roy (4), not 
followed. > À 
It does not follow that because one co-sharer 
was suing for a particular amount as represent- 
.ing his share of the rent, necessarily other co-sharers | 
would be getting the same amount if the shares 
were identical or a proportionate “amount, unless - 
there was one contract by which the tenancy was 
created. [p. 788, col. 2) : alte 
Appeal from appellate decree of the Addi- 
tional District Judge, Midnapore, dated the 
-Blet August, 1926, ae 


KANTO MOHAN MULLIOK V. JADAB CHANDRA KHARA, 


in our opinion, . 


* tst 


Messrs. -Narendra Chandra : Bose -and 
Hemendra' Chandra Sen, for the Appel- 
lants, “~ ~° - °° 2. > 
_ Messrs. Manmatha Nath Roy and Surya 


Kumar Aich, for the Respondents, - 


JUDGMENT.—Thé suit in which this 
appeal arises was brought by the plaintiff 
for recovery of 9 annas12 gandas share of 


rent atthe rate of Rs. 7-2-6 per annum.’ 


The plaintiff's allegation is that the rent in 
16 annas share is Rs. 11-14-9. The plaint- 
iff claimed .rent for the years 1327—30 
B.S, with cess and damages. Defendants 
Nos. Land 2, who contested the suit, dis- 
pute the jama payable by themin the 16 
annas share asclaimed by the plaintiff and 
stated that thejamain the 16 annns share was 
Rs. 8-4 annas 164 gandas. The Oourt of first 
instance, on a consideration of the evidence, 
both oral and documéntary, held that the 
jama payable in -plaintiff's share was: as 
claimed by the plaintiff, and that the rent 


. for the period in suit was admittedly in ar- 


rears, and decreed the suit with costs against 
and ex parte 


the defendants to the lower Appellate Court 
and the only point for determination before 
that Court was as to what is the jama pay- 
able by the defendants:to the plaintiff. 
The learned Additional District Judge who 
heard the appeal considered the evidence 
in the case and held that the presumption 


-in favour of the plaintiff arising out of the 
< entry in the Record of Rights, which states 


the jama in the 16 annas share to be Rs. 11 


“ odd as‘claimed by the plaintiff, has been 


rebutted by several documents, to wit, Exs. 
A,B, Œ, D and E, and he found that the 
plaintiff is entitled to get the jama admit- 
ted by the defendants,. He, accordingly, 
modified the judgment’ of the Munsif and 
decreed the suit at the rate of Rs. 8-4: annas 
16 gandae-2karas. for the 16 annas, and 


“Ra. 4-15 annas 13 gandas 3 karas in plaintiff's - 


sbare and he allowed damages at 25 per cent, 
with proportionate costs. A second appeal 
has been taken to this Court by the plaint- 
iff. k o 
A preliminary objection has been taken 
to the hearing of the appeal by the learned 
Advocate for the defendants-respondents, 
It is argued that, as the Court granted a 


‘decree to the plaintiff at the admitted rate, 
- there was no decision on the question of 


the amount of jama within the meaning of 
8, 153, Bengal Tenanvy Act. Reliance has 
been placed in suppost of. this contemtion 


+ 


LEH 


“ on the'decision in the case of Nekejaie v. 


` Nanda: Dulal Bamkeja (1). That case on its : 


‘facts is-distinguishable from the present 


~ ease. There the Court held that the plainte. 
iff's evidence was not reliable and that the- 


- defendant should consequently get a decree 


at the admitted tate. There was no-dèci- 


“Bioni pa the evidence as.to what the rate 


was. The case, as will appear from the re-" 


port, proceeded on the deféndant’s admis- 
sion, Inthe present case, the lower Appel- 
late. Ooutt,had to displace the finding of 
the Court of first instance that the jama was 
not what the plaintif alleged but was a 
different jama.. : In arriving at the conclu- 
sion that the jama was different from what 
. the plaintiff. alleged, the lower. Appellate 


Couri-considered the-evidence, both oral 
and documentary, aad came tothe conclu-.. 
sion: that the Jama was what the defendants. 


allega, In other words, the jama, corres- 
ponded -to the. figure, admitted by the dẹ- 
fendants. It is not a case where.the Court 
metely proceeded on the admission of the 
defendant. The Court had to decide that 
- the esnelusion of the Court of first instance 
that the jama. was as the plaintiff claimed 
was not the right conclusion. -Consequent- 


ly, it-cannot-be said in the present case. 


that.thera was no decision on the amount 
cf rént.. In this visw, I do not-think there 

“is any substance in the. preliminary objec- 
tion. which ‘must, accordingly, be over- 
ruled... oe oe 


‘On-the merits it nas been argued by the 


. learned Advocate for the-appellant that 
`- thelower Appellate Court has committed an ` 


erro? of law in deciding the appéal on in- 
admissible evidence. It is said that Exe: 
A, G’and D are décrees which were obtained 
by plaintiff's co sharers against the defend- 
ants, and-as‘the plaintiff, who represents 
the ‘estate“of thé late Babu Manik Lal Seal 
was nota party tothe said suit; the decrees 
wera not inter. partes and, consequently, 
are not admissible in evidence. ` Reliance 
has been placed in “support of this conten- 
tion on two décisions of this Courtin the 
cases of Abdul Ali v. Raj Chandra Das (2) 
and Premchand Mandal v, Oficial Trustee 


of Bengal (3). The learned Advocate. ` 


‘for “the respondent has ‘relied on a 
decision ‘of this Court in the case 
of Bymkesh “Chakrabartty- v, Jagadiswar 
(910. WNT. - 
(23 10 G, W.N. 1084, 
(8)-27-0. W. N. (79 6m >e., a 
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Roy (4). The first two decisions support the’ 
appellant’s:case. The last decision, which 
takes the contrary view, was an ex parte: 
decision in an appeal in which the respond- 

' ents were- not represented. I think. that, 
having: regard- to the decision of the Full. 
Bench in the case: of Tepu: Khan v. Rajani 
Mohun Das (5) and the recent decision of 
the Judicial Committee in: the case of: 
Naresh Narayan Roy v; Seerétary of State for - 
India (6) it must bé held that these decrees 

‘are not admissible in evidence. As. will:. 
appear. from: the case in Tepu Khan vi; 

„Rajani Mohun Das -(5) the reason for hold- 
ing that such decrees were not ‘admissible ` 

‘in evidence depended on one circumstance, ~ 
namely; that the subject-matter of the two | 
Suits were not identical. “In the present ` 
suit the parties are concerned with-the share 
of rent which the plaintiff is entitled to: 


. get, Tt has been argued by the learned Ad- 


vocate for the appellant -that -there is-no- 


-` evidence to show that there was no contract 


creating the jama, Thatisavery import- . 
It does not follow that 
because one co-sharer was suing for the 


particular amount as representing his share 


. Of the rent. necessarily other co-sharers 


. would be getting the same amount if the 
-Shares were ‘identical or a proportionate 


< amount unless there was one contract by ` 
“which the tenancy was created.. The fol- 


lowing observations of the Judicial Oom- 
mittee of the Privy Council in’ the case: 
‘to which I have just ‘referred are 
pertinent to the present question. “This 
was @  reeovery by a -co-sharer as 
against the Secretary of State of her right 
in thelands for which the plaintiff-is suing 
in the present suit. It is not in itself con- 
clusive, because the plaintiff was not a 
party to that suit. Objection, indeed, was ` 
made in that suit by the Secretary.of State 
that the Rani could not sue without making. 
other co-sharers parties; and the answer 


. made by the Court was that it was unneces- 


sary asthe judgment would only decide 
her right, and would not be binding either 
in favour of or against other cc-sharers, 
Tb was rejected by the High Court even as 
evidence; and this rejection might have 
been right, if it stood alone. But it. Was . 


-. (4) 40 Ind. Cas. 442; 22 O, WAN, 30). 

- (5) 25 0. 522;-2 0: W. N. 501 (F. B), 

| (6) 77 Ind. Cas, 1048; 50 0.446: 50L A. 121: A.I 
R. 1923 P, C, 1; 32 M. L, T, 162; (19237 M. W.N, 5114 - 
45 M. ki, J. 444; 38 O, WEN, 453 (P.C) ğ 
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followed by a deed of partition, dated the 
13th December, 1909, between the Rani, an 
officer.of the Court of Wards acting for the 
present plaintiff, then an infant, and arepre- 
sentative of the Secretary of State, whereby 
the tract marked yellow was divided bet- 
ween the three parties according to their 
several shares or supposed shares.” - 

From these observations it will appear 
that the inclination of their Lordships’ 


opinion was that the findings in the suit: 


by a co-sharer landlord in respect of the 
identical strip oz land would not strictly be 
evidence: but having regard to the fact 
that the Secretary of State acted on the 
decree, their Lordships held thatit might 
be treated as good evidence in the casa. 
The learned Acvocate for the respondents 
argued that, having regard to the decision 
of the Judicial Committee in the case of 
Ram Ranjan Chakerbati v. Ram Narain 
Singh (7), such decrees by co-sharer 
landlords, as were admitted and acted upon 
by the learned ‘Additional District Judga 
in this case, could be treated as evidence, 
however weak the value of such evidencs 
might be. fen ee antes 4 . 

" But the disticction between Ram Ranjan 
Chakeroati v.. Ram Narain Singh (T)and 
the present case liesin the fact that the 
observations of the Judicial Committee 
were limited to cases where the subject- 
matter of the previous judgment was 
identical with ths subject-matter of the suit 
in which those judgments were sought to 
be offered as evidence, and their Lordships 
held that under s.13, Evidence Act, such 
judgment could be treated as evidence of a 
transaction within the ‘meaning of that 
seclion. Here the suit by the co-sharers 
was in respect cf his own share of the rent 
in‘the previous suit to which the present 
plaintiffs were not parties. Consequently 
the decrees A, G and D did-not refer to the 
same subject-matter to which the presént 
suit-relates. That wasa distinction which 
was noticed in the Full Banch case in 
Tepu Khan v. Rajani Mohan Das (5) and 
the majority ofthe Full Bench held that, 
where the subject-matter ofthe previous 
judgments were not identical with the 
subject-matter of the suit in which such 
judgments were sought to be introduced 
as ‘evidence, ths earlier judgments could 
not be held admissible. With regard to 
Kx. HB, ib appears that it isa: decision on 
` (7) 22°C, 533; 221. A. 60; 5M. L. J. 7; 6 Sar. P. C 
. 580 (P. O). 
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the question of status of the present de- 
fendant. and is not .relevant on the question 
at to what ‘is the. amount of the jama. 
That décision also must be excluded from 
eviience. It appears that the Record of 
Rights is in plaintiff's favour and it will 


-be for the defendant-respondent to establish 


whether there is sufficient evidence, after 
Exs. A, ©, D and E are excluded from 
coasideration to rebut the presumption’ of 
the correctness of the Record of Rights. | 

The-reault is that the decree of the lower 
Appelleté Oourt is set aside and the case 
remitted to him for re-hearing the appeal 
on the rest of the evidence which remains 
after excluding the documents A, O, D and 
E from coasideration inthe light’ of the 
observations indicated above. Costa ‘of this 
appeal will abide theresult. > 

A. : Case remanded, 


LAK 


“BOMBAY HIGH COURT. 

_ First Orvin APPEAL No. 73 oF 1926. 

-  _ July 20, 1928. ° , 

Present :—Sir Charles Fawce't, ‘Kr., Acting 
Chief Justice, and Mr. Justice Murphy. 
KALU NAYANA PATIL AND OTHERS ;: 
— PLAINTIFFS—APPZLLANTS 
- versus ts 

Tas SECRETARY or STATE For: 
INDIA—DEFENDANT—RESPONDENT, ` 

Bombay Hereditary - Offices Act (III-of 1874), 3.9 
(2)—Collector's order settling amount of .rent—Power 
of Collector-to alter amount of rent. THE 

Although s. 9 (2) of Bombay Hereditary Offices Act 
of 1874 says that the Collector's order as to what isthe 
full rent shall be final, that does-not mear that the 
Collestor cannot subsequently alter the amount of rent, 
if circumstances of the kind mentioned in this section, 
such asa rise or fall in the comparative rents paid 
by tenants of land of similar description in thé same 
locality, should justify this being done. What is 
meant is that any decision of the Gollector as to 
tha amount of rent, leviable is final in the .sense 
that itcannot be questioned either by any appellate 
or revisicnal-authority under the Act, or by any suit 
in a Civil Oourt: ` <4 “ 

First appeal from ‘a’ decision of. the 
District Judge, Hast Khandesh, in Civil Suit 
No. l of 1923. | i 

FACT3.—Thedisputeşsbelween the plaiut- 
if and the defendants with respect to a 
watan were settled by an order of the 
Collector under s. 9 (2) of the Bombay 
Hereditary Offices Act directing the plaint- 


G 


- construction would lead 


7300 ; 
iff to pay a certain bum of nioney per year 
to the defendants, On the application of the 
defendants come years afterwards the Col- 
lector raised the rent. 
set aside the order raising the rent. The suit 
was dismissed and ike plaintiff ‘appealed, 

Mr. A. G. Desai, for the Appellant. i 

Messrs, P. B. Shin gne, Government Pleader 
and IV. B. Pradhan, for the Respondents 
j UDGMENT, i 


\ J 
Fawcett, Actg. C. J. [* * *]—The- 


second point inthis case is whether the order 
is ultra vires because it revises uhat was 


settled in 1887 as to the amount of rent- 


payable under gs, 9 (2) of the - Bombay 
Hereditary Offices Act, ‘That was a point 
that was raised by tke plaintiffs -before 
is shown by: Ex. 56. 
He gave reasons for the view that, al- 
of Bombay Act III -of 


rent, if circumstances of the kind men- 
tioned in this section, such as a Tise or 


sidered by the District Judge andhe has 


agreed with the Collector. I also take 
k what is meant 
is that any decision of the Collector as 
leviable is final 


Pleader has pointed out, the land might 
cease to be cultivable; and the contrary 
constr | to`absurdity and 
injustice. I donot think that the Legisla- 
ture- intended to give. any further finality 
to the Collector's order than I have in- 
dicated. Therefore, on the second point 
also the appeal, in my opinion, fails, 
I would, therefore, dismiss it with costs, . 

Ssparate sets of costs are allowed, > 

Murphy, J.—I agree. es 

A. ir r Appeal dismissed, 


BRAGWANTI 9, BAORAN SINGH, 


The plaintiff sued to - 
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LAHORE HIGH COURT, 
MISCELLANEOUS SECOND CIVIL ÅPPEAL 
No. 1271 oF 1928, a 
October 17, 1928. 
Present:—Mr. Justice Jai Lal. ` 
Musammat BHAWGANTI —DEORKE-HOLDER 


—APPRILANT . 


k VETSUS 7 

BACHAN SINGH—JunemEsT-DEsTOR— 

RESPONDENT, 

Punjab Alienation of Land Act (XIII of 1900) 
Execution of decree—Judgment-debior member of 
agricultural tribe but, not decree-holder—Decree- 
holder refusing to take land on lease—I"iling of pro- 
ceedings, legality of ~Court's duty totry all means of 
satisfaction of decree. 

Under the Punjab Alienation of Land Act where 
the judgment-debtor is a member of an agriculiural 
tribe but the deoree-holder is not, the Executing | 
Court cannot file the execution proceedings on the 
ground that ‘the decree-holder js not prepared to 
take the land on lease as suggested by the Collector 
but wants it to be mortgaged. If the Executing Court 
is of opinion that the Oollector's suggestion is a 
sound one its duty is to find a lessee for the land 
other than the decree-holder and, in the absence of 
such a lessee, to resort to other means for satisfying 
the decree. The proceedings can only be filed if all 
lawful means for satisfying the decree hare been 
tried and found to be impracticable. 


- Miscellaneous second appeal from an 
order of the District Judge, Amritsar, dated 
the lst February, 1928, affirming that of 
the Subordinate Judge, Third- Olass, Tarn 
Taran, District Amritsar, dated the 12th 
August, 1927, i 


Mr. Balwant Rai, for the Appellant. 

JUDGMENT.—The decree-holder ia 
the appellant before me. In execution of 
a money decree obtained by~her against 
therespondent, who isanagriculturist under 


` the provisions of the Alienation of Land 


Act, the decres-holder being a non-agricul- 
turiat the land belonging to the judgment- - 
debtor was attached, and the case was sent 
to the Collector for making suggestions 
for the satisfaction of the decree. The 
Collector suggested that half the land 
attached should be farmed out for fifteen 
years. The decree-holder was not prepared 
to take a lease of the land as suggested 
by the Collector and proposed a mort- 
gage of the same for a limited time 
instead. The Executing Court there- 
upon filed the execution proceedings cn 
the ground that the desree-holder was 
not prepared to take the land on lease 
‘but wanted the same to be mortgaged 
instead which could not be done the 
judgment-debtor being an agriculturist. ` 
The District Judgeon appeal, agreeing . 
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with the Executing Gourt, dismissad the 
dscres-holder's appeal. f z 

In my opinion, bath the Oourts balow 
have gone wrong. A decras-holder is not 
bound to acesptths proposal of the Callector 
by taking.a lease himself. If the Executing 
Osurtisofopinion that the Collestor's sugges- 
tion isa sound ons its duty isto find a 
lessse for theland other than the decree- 
holder and, in theabsancs of sucha leases 
t3 resort to othar- msans for satisfying 
the decres. The proceedings could only 
bə filed if all lawful. moans for satisfying 
the decree had baen tried and found to 
bə impracticable. 
the Executing Court to mortgage the land 
to anagriculturist or to mortgaga it to a 
non-agriculturist for a pəriod parmissible 
under the Alienation of Land Act. Of 
course, I express no opinion whether such 
a course was feasible under the cireum- 
stances; but I- am unable to understand 
tha remark of the Courts below that 
“the mortgags, of the land cannot bə 
effected.” 


-Laccapt this appeal, set aside the orders 


of the Courts below and remand the case 
. to the Executing Court with direction to 
proceed with the execution of the decree 
jn accordance with law. It does not 
appaar that the judgmant-debtor raised any 
orjestion to the mortgaga of the property 
or that hə moved the Courts bslow. to pass 
the order appealed: against. I, therefore, 
leave the parties to bear their owa costs 
of these proceedings. 7 


BL, App2al aczepted. 


. ALLAHABAD HIGH COURT.. 
First Orvin Arrear No. 516 or 1925. 
ar August 3, 1928. 
Present: —Mr. Justice Sen and 
7 Mr. Justico Weir. 
Freu MUL CHAND-NANDU MAL 
i —P.atnt. FF—APPELLANT. 
: versus 
KANHAIYA LAL AND ANoTaER— 
DeranDaNTs—-R2sPONDENTS. 
Practice—Documents—Duty of parties to. produce 
all documents—Precedents—Conjlict of rulings—Duty 
of Subordinate Courts to follow their High Courts—- 
Contract Act (IX of 1872), s. 80—Sale of .goods— 
Intention to pay differences only—Contract by way 
of wager, i; h : 


. PIRM MUL OWAND-NANDU MAÌ 9, KANHATYA LAL. - : 


It was also possible for ` 


491 


Aparb from the question of anus of proof, it lied 
upon a party toths suit, whether he ba plaintiff or 
dzfendant, to produce in Oourt all such material 
documents relating to the suit as may-be in his 
possession, even though no application has been 
made for its production. by the other party. The 
noa-observance of this salutary principle must be 
strongly deprecated and must be discouraged by 
trial Courts and where a lapse or omission of this 
kind is bronght tothe notice of the Court in the 
course of an appeal, the Appellate Court may deprive 
the party of costs even where he succeeds on other 
grounds. ‘[p. 794, cols. 1 & 2.j 

Murugesart Pillai v. Manickavasaka Desika Gnana 
Sambanda Pandara Sannadhi (1), followed. 

It is not merely a matter of judicial etiquette 
but one of principle that tha Courts of Law sub- 
ordinata to a High Court must implicitly and with- 
out question follow the decisions of that Court so 
long as the same has not besn overruled either by 
this Court or by a supsrior Oourt. [p. 795, col. 2.] 

Where the parties, by common consent, agree to 
speculate orly in differences, according to the rise 
and fail of the prices in the -market, and the 
delivery of the goods is not in the contemplation of ` 
either, the transaction isof the nature of a wager 
or gamble; and a contract relating to the same, 
although not illegal, is not enforceable under s. 30 of 
the Contracs Act. [p. 796, col. 2... 


First appeal ` from a decree of the 
Subordinate Judge, Meerut, dated the 7th 
of Saptember, 1925. - 

Dr. K. N. Katju, for the Appellant. 

Messrs. P. L Banerji, Hamid Hasan and 
K. C. Mital, for the Respondents, 

_JUDGMENT.—This is an appeal by 
the plaintiffs from the judgment and decree 
of the Subordinate Judge of Mearut, dated 
the 17th cf Ssptember, 1925, disallowing 
the -plaiatiffs’ claim for recovery of 
Rs. 6804-13 6. ` Plaintiffs carry on business 
in thecity of Delhi under the name and 
styleof Firm Mulchand-Nandumal, Tho 
suit was instituted through Lala Hari Ram, 
one of the partners of the firm. 

The defendants are the proprietors of the 
Firm Kanhaiya Lol-Lakshmi Narayan, 
situatein Mandi. Qaisargunj in the city of 
Meerut, andtheirchief business is that of 
commission agents. i 

The plaintiffs’ firm employed the defend- 
ants to purchase 151 grain pits of wheat on 
their account; and thedefendants purchas- 
ed these grain pits between the 4th of June, 
1921; and the 12th of August, 1921. These 
grain pits were sold by ths defendants, 
under inssructions recaived from the plaint- 
iffa, between the 5th of July, 1921, and tha 
13th of August, 1921, The plaintiffs had 
paid Rs. 2,000 to the defendants by way 
of earnest money. The plaintiffs allege 
that these transactions resulted in ‘profit 
and they were entitled to receive 


l 
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_ Rs, 29,422-10-6, from the. defendant, that- 


` between the 10th of August, 1921, and the 
2nd of -September, 1921, the defendants 
“made -several payments to the plaintiffs, 
aggregating to Rs. 26,037-11, that on Magh 
"Badi the 12th Sambat, 1978, corresponding 
‘to the 25th of January, 1922, the defendants 
. Bent an account slip to the plaintiffs’ firm 
-'which showed a balance of Rs. 2,430-f-3 in 
plaintiffs’ favour, that this amount remains 
unpaid and the plaintiffs claim the recovery 
of thissum together with interest at 9 per 
cent. per annum. . | 
"“Out.0£ the. 151 khattis (grain pits) 111 were 
khaitis of. taiyar mal or ready goods. 
- The contract, relating to the remaining 40 
khattis was wada sowda, which term the 
plaintiffs interpret to mean forward con- 
tract. (The defendants assert that the 
contract, relating to these was of the nature 
of a speculation in differences). These 40 
khattis were sold on the 13th of August, 
1921. The -defendants had intimated to the 
plaintiffs that the transaction had been 
carried through at the rate of Rs. 8-4-6 per 
maund, In the final account, submitted by 
the defendants to the plaintiffs, there was 
an entry, showing thatthe sale had been 
concluded. at‘ the rate of Rs. 8-2. per 
‘maund. Each of these grain pits was sup- 
posed, żo represent grain of-the uniform 
“weight of 4C0 maunds. After deducting 
‘the commission etc. the. plaintifs were 
entitled to recover. from the defendants 
Rs. 2,773-1-9 on account of the 40 grain pits. 
The plaintiffs claim .to recover this sum 
in addition to Rs. 2,430-6-3 already referred 
io: The, plaintiffs also, claimed certain 
‘other items, which need not be. set out in 
detail, because. the. cldim,.with. reference 
to, them, was not pressed. before this 
Court. ao 
_ AS‘to the sum of Rs. 2,430-6 3 the conten- 
tion of the defendants was two-fold. They 
alleged that the plaintiffs had two khatas 
oracccunts with the defendants’ firm, one 
in the, name’ of Mulchand-Nandumal of 
Delhi and the.othérin the name of Nainu- 
mal-Hari,” Ram of Hapur. The defendants 
cradited Rs. 2,493, in the khata of Mulchand- 
Nandima), on Asarh Sudi 4th sambat, 1979, 
dnd Rs. 167-11-6 were credited inthe khata 
or.account of Nandumal-Hari Ram, after 
deducting Rs. 18-1, theexpenees relating to 
grain pits. Nandumal Hari Ram were in- 
débted toa firm of the name of Umrao Singh- 
Kanhaiya Lal for large sums of. money. 
Phe Dlaintills dirécted. the defendants to 
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pay the amount of both the khaias to 
Umrao Singh-Kanhaiya Lal Thereupon 
the defendants debited Ra. 2,600-14 3 to the 
plaintiffs. on the. 28th of June, 1922, and 
credited the said sum to the account of 
Umrao Singh-Kanhaiya Lal. Thus the 
plaintiffs are not entitled to recover 
Rs. 2,430 6 3 as claimed. 

` The defendants deny having sent any 
account to the plaintiffe on the 25ih 
of January, 1922. They contend that their 
last account was sent to the plaintiffs on 
the 27th of August, 1921, when, according 


‘to them, the agency was brought to a close 


and the relation of the parties took a new 
aspect, namely, that of debtors and credi- 
tors. The present suit, having beén insti- 
tuted on the 4th of September, 1924, was 
therefore, barred by Statute, 

As to thesum of Rs. 2,773-1-9, the defend- 
antscontendedthatthecontract with reference 
to the purchase and sale of the 40 Ichatiis of 
Bhadon wada was ‘ja gamble in differences; 
that no delivery of the grain was ever in- 
tended; and that the buyers and sellers 
were speculating in differences, consequent 
upon the rise. and fall of prices in the 
market. The defendants assert that to 
Bave the buyers and sellers from their 
improvidence, the dealers in grain of the 
Qaisergunj market held a panchayat on the 
17th of August, 1921, and decided that the 
wada sowdas should be settled at the 
uniform rate of Rs. 2-3 per maund; that 
the plaintiffs. weré cognizant of this and 
made no protest, either when the matter 
was communicated to them immediately 
and at once by “means of a telegram, or 
when the account was submitted to them 
on the 27th of August, 1921; that the 
plaintiffs were entitled to recover from the 
defendants only such,sums of money as 
came into their hands as their commission 
agents.on account of these 40 khattis, and 
that, ds the defendants did not receive 
from the plaintiffs’ purchasers payment at 
a higher.rate than Rs.8 2 per maund, the 
claimatthe rate of Rs, 84-6, for there 
was not -maintainable. The 
defendants further. pleaded that the plaint- 
iffe’ claim as regards this amount was 
barred by limitation. 

_ The learned Subordinate Judge held 
that the defendants sent their last account 
to the plaintiffs on the 27th of August, 
1921; that the defendants did not, send the 
account dated the 25th of January, .1922, 
(Ex, 4); that Rs. 2,430-6-3 was paid by 


x 
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the defendants to Umrao Singh-Kanhaiya. 
Lal. on -plaintifis’ account on or about, the 
18th of June, 1922, under instructions re-. 
ceived fromthe plaintiffs; and that by the 


said payment the defendants’ liability to 


the plaintifis- was. discharged; that the 
‘agency: terminated on the 17th August, 1921, 
when the last account was sent by the de- 
fendants to the plaintiffs; and that the 
claim was ‘barred under. Art. 90 of: the Limi- 
tation Act, Asto the sum of Rs, 2,773-1-9, 
‘the learned Subordinate Judge held that. 
the deal about the. 40 khattis was - a mere 
‘gamble in differences; that the defendants 
could not enforce the contract to pay at the 
‘rate of Rs. 8-4-6 pər maund, that the’ de-: 
‘fendants did not recovér from the purchaser. 
at arate higherthan Rs; 8-2-0 per ` 
that the plaintiffs were bound ‘by the 
decision of the panches of ` the- Qaisargunj 
market reducing the rate from Rs, 8 4.6 t0. 
Rs. 8-2-0-permaund, and that, assuming 
that the defendants were guilty of neglect 


or misconduct in not. preparing their. 


account upon the basis of Rs, 8-4-6 as the 


Stipulated rate of purchase, the present - 


suit against- them was barred ‘under’ 
Art. 90 of the Indian Limitation Act. We 
need not reproduce the findings’ of the | 
Court-below on ‘tha other points, raised in 
the suit, as the pleas relating to them ` were 
abandoned by the learned Advocate for the 


appellant. . i f 

The learned Subardinate Judge dismissed 
the suit. : a ie = A ý 
` The appellants contest the findings of 
the Court below relating “to the two 
principal items; namely, Rs. 2,430 6 and 
“Rs. 2,773-1:9. O R ki 


It has been argued that the last account 
sent by the defendants to the plaintifs- is © 
the Ex. 4,dated tha 24th or 23th of January, 
(1922, According to Nandumal plaintiff, the 
major: portion of this document is in the 
handwriting of .one Bhagirath, a munib 
of the defendants. The portions éncircled 
with red -pencil’ are’ said to be in the 
handwriting of Lakshmi’ Narain defendant, ` 
Bhagirath isin the ‘employ of the defend- 
aats.” For some | unexplained reason, he ` 
has not-been prodused. This is an instance 
of the irresponsible mode in ‘which, not 
infrequently, cases arə conducted’ in the 
Courts below by litigants and their Council. 
Apparently the defendants had no excuse 
for not-producing Bhagirath. At the same 
time, it is amazing that: the plaintiffs did 
not take any. steps to -haye Bhagirath . 


} 
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summoned and examined as to this docu- 
ment. Itis not that the plaintiffs did not 
realize the importance of this document.- 
‘It was a vital document; and was}prominent-- 
y mentioned in the plaint (vide. para. 6.) - 
` The defendants emphatically denied having 
‘sent any account on the 25th of January, 
, 1922 as.alleged by the plaintiffs (vide. para. 6 
and 7 of the statement). The document 
‘was produced on the 3rd of November, 
, 1924, and was not admitted by. the defend- 
ants. The. plaintiffs knew, therefore, that. 
“it was a document disputed or denied, and 
- that the onus lay upon them of proving it. 


. The only evidence in proof of this docu- 


ment is that of Nandumal plaintiff, who 
was exaniined on ‘the 7th of August, 1925, 
‘He is not an, expert in handwriting; but he 
‘opines that. the document. is in the hand- 


. writing of Bhagirath.. The reason for this 


‘opinion is that he claims to have seen 
‘Bhagirath writing bahi khatas two or three 
times .at thé defendants’ firm.. It is 
“difficult to believe that this. circumstance, 
even if true, would so indelibly stamp itself - 
: upon his memory as to enable him to 
‘identify the handwriting of Bhagirath. 
: The plaintiff was only a casual Visitor at 
- the shopand, there was no.special reason for 
“dirécting | attention to the style and 
; s- handwriting, In 
agreement. with the Court below, we hold 
that the statement of Nandumal -on this- 
“point should not be accepted. Lakshmi 
Narain denies that the document is in the 
handwriting .of Bhagirath. “He, as. the 
‘employer of Bhagirath, was in a position 
to depose whether the document was or 
“wasnot in the handwriting of Bhagirath. 
He stoutly denies that the.portions enclosed 
“with red pencil were in his ‘handwriting. 
‘He affirms that the plaintiffs closed their 


. transaction on the 17th of: August, 1921; 


‘and that the. last account: was sent. to the 
plaintiffs on Bhado Badi i 
1978, which corresponds to 27th of’ August, 
1921. Lakshmi Narain is not by any means 
a disinterasted witness, and his statement 
hag to be-scanned with care and subjected 
to minute. scrutiny. -We have been taken 
through his statement.from-end to end; 
and we have heard. the elaborate com- 
ments of the learned Advocate for . the 
appellants ; ‘but we feiled to discover any 
circumstance calculated ‘to affect his 
credit. SU | Staion ey Sti, atk ad 

There are certain facts,.-which render it 
‘hi 


9th Sambat 


ghly improbable that the sending of the . 


ngk 


“aecount should have been - delayed till the 
-25th of January, 1922. i Z 
We have already seen’ that, out of 151 
khattis (grain pits), the contract relating to 
‘LLL pits. was of taiyar mal or ready goods. 
Of these 25 were sold on the 5th of 
July, 1921, and an account was sent 


“by the defendants to the plaintifs (Ex. 


1), which shows that the balance to 
the credit of the plaintifis on 
of these 25 khatiis was Rs. 5,245-1-0, 
According to the plaintiffs, this document. 
was only a memorandum of account, which 


` the plaintiffs calla kateha parcha as dis- 


“ tinguished from a pucca parcha or final and 

complete account. The terms kateha and 
- pucca parcha ‘have- been explained by 
Nandumalas follows: —“ In katcha parcha 


only the name: of the purchaser and the: 


transaction are entered, but the pucca 
_ parcha includes the whole expenses and 
-the money received and spent”. We shall. 


presently examine the undisputed parehas 
v come within the . 


to see whether they 
difinition of a katcha parcha as given by the 


_» plaintiffs. 


* Forty-one khatiis were sold on the 8th of 
August, 1925, and 45 khattis on or about the 
. 13th of August, 1921. Exhibit 3 is an account 
relating to two out of 86 khattis which was 
admittedly received by the plaintiffs. This 
“ig dated the 14th of August, 1921, and closes 
with following entry:—‘ Balance due 
‘fo you carried over to another account 
Rs. 462-£-9". ey 
-~ Nandumal plaintiff admits having receiv- 
èd ə parcha ofthe purchase ‘and sale of 84 
khaitis in ‘the end of Sawan or beginning 
““6f Bhadon, ‘The defendants allege that 
the last account relating to the £4 khattis 
was sent by them to the plaintifs on the 
7th of August, 1921. This statement: is 
supported by the sworn testimony of 
* Lakshmi Narain. As already stated, the 
plaintiffs have received a third account slip 
of 84 khattis; but the plaintiffs state that 
‘this was merely a katcha parcha, ` This.was 


`a very material document, which the | 


- plaintiffs -ought - to ‘have produced in 


. . -@vidence; but appear to have studiously 


witbheld. : If it was a katcha parcha, and 
“not the final account, that fact could be 
ascertained, easily and at once, by. reference 
“to the document itself. Apart from the ques- 
tion of onus of proof, it lies upon a party to 
_ the suit, whether-he be eplaintiff or defend- 
‘dnt, to produce in Court all such material 
‘documents relating to the suit as may be in 
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his possession, even though no application 
has been made for its production by- the 
othér party, . The non-observance of this sa- 
luary principle must be strongly depreeated. 
In Murugesam Pillai v.Manickavasaka Desika 
Gnana Sambanda Pandara Sannadht.(1) ` 
the Judicial Committee make the following 
observation: “A practice has: grown up in 
Indian procedure of those in possession of 
important documents or information lying 
by, trusting to the abstract doctrine of the 
onus of proof, and failing accordingly to 
furnish to the Courts the best materials for 
its decision. With regard to third parties, 
this may be right enough; they have no 
responsibility for the conduct of the suit; 
but with regard tothe parties to the suit it 


‘is, in their Lordships’ opinion, an inver- 
-sion of sound practice for those desiring to 


rely upon a certain state of,- facts 
to withhold ‘from the Court the- written 
evidence in their possession which would 


‘throw light upon the proposition”. The 


form of advocacy, which produces such- 
untoward result ought to be: discouraged - 
by the Courts below; and where a lapse or 
omission of this kind is brought. to our 
notice in the course of an appeal, we may 
déprive the party of costs as mark of our 
‘censure even where the party succeeds on 
other grounds. 3 a 
Upon comparing the contents of Exs. 1 
and 3 which are alleged to be katcha 
parchas with those of the disputed docu- 
ment Ex. 4, we donot find any structural 
differences or what is more important apy 
difference in the entries of the details. 
‘The accounts have been shown in both sets 
of documents in two columns, representing 
the credit and the debit side, with details of 
the weight of the grainsin the pits sold, the 
prices received, the commission charged, 
the dues paid to the weighman, the broker- 
age paid and amounts débited under the 
heads of charity, goshala and ticket, It is 
impossible to contend that the Exs, l and 
3 are katcha parchas any more than the dis- 
puted document is a katcha parcha. Exhi- `- 
bits 1 and 8 completely satisfy the defini- 
tion of a pucca. parcha, as given by Nandu- 
mal himself. We hold that the distinction . 
between the katcha and pucca parchais a 
‘baseless invention. Poy i 


(1) 39 Ind Cas. 659; 15. A. L, J.;281 atp. 285; 21 
M. L. T. 288; 82M. L. J. 369; 1 P. L. W., 457; 5 L, 
W. 759; 21 C. W. N. 761; 40 M 402;19 Bòm. L.R, 
Eo 0. L. Ji 589; (1917) M. W, N. 487; 44.1. A. 98 
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The plaintiffs’ ‘firm had been’ receiving . of rupees, The account books of Nandumal- 


money from the defendants’ firm with re-.. 


gularity and at short intervals. They receiv- 
ed Rs, 6,000-15 0 onthe 10th of August, 
192i, Rs. 5,00) on the 11th of August, 1921, 
Rs. 10,000 on the 20th of August, 192, 


Rs. 5,000 on the 3rd of September, 1921, and . 


Rs. 35-12-0 on the 20th of September, 1921, 
The letter. dated Bhadon Badi lst. Sambat, 
1978, corresponding to 19th of August, 1921, 
shows. that they were making demands for 
money, lt doesnot stand to reason that, 


if any money-was due to them, they would. 
have allowed their account to stand over: 


till. the 25th of January, 1922. OR 
Exhibit 6 states that money and account 


were to be sent shortly.’ Paragraph.2 of the. © 


- plaint shows that- Rs. 10,000 were sent-on 
- the 20th of August, 1921. | ` : 
. Parchase and sale was closed on the 13th: 
of August, 1921. Why should. the plaint-. 
iffs have waited for the bought and sold. 
notes for 8t grain- pits up till the 25th of 
January, 1922 ? As we have already noticed, 
the. plaintiffs admitted having received an. 


account relating to the 81 khattis in the end `` 


of. Sawan or the beginning of Bhadon. . 
The sum of Rs. 462-9 0 should have been. 
carried over from Ex.3. - The plaint shows. 
that: Rs. 5,245 had already been received by 
the plaintiffs. It was-.not till the 18th of 


August, 1922, that the accounts were finally 


entered up ino the-plaintifis’ -books. 

. plain that these books were not kept in a 
regular course of business, me - 

The balance shown in the last account 

is Rs. 2,600-14 3. This amount. is conclu-. 


sively proved to have been paid to Kanhaiya ` 


Lal-Umrao Singh on the 18th of June, 1922; 
There are entriesin the account: books of 
that firm and alse the entries in the“ de- 


. fendants' firm dated the 28th of June, 1922; 


.to bear this out. There is overwhelming 
evidence on the record to establish that 
Malchand-Nandumal of Dehli hed continu- 


ous dealings with Umrao Singh-Kanhaiya. 


“Lal of Hapur, and that Nandumal-Hari 
ra of Hapur were almost their- second 
self, - : 


` dishonesty to the defendants in-respect of a 
relativêly- small sum of money, when ad- 


- mittedly they paid- over to the plaintiffs ` 


mcre than Rs. 25,000; The 


plaintiffs deny 
that Nandumal-Eari Ram 


On the other hand they allege that Kanhaiya 
Lal-Umrao Singh owed them over a lakh 


t i of Hapur were - 
indebted to Kanhaiya Lal-Umrao Singh, ~ 


ari. Ram have not been produced on tha 
pretext that they had a partner of the name, 
of’ Lakhimal, who turned dishonest and said. 
that the account books had been stolen, 
The story isa pure invention. If Kanhaiya 
Lal-Umrao Singh owel them a large sum. 
of money,: these account books were of the 
greatest value to the plaintiffs; and they: 
would not submit to being robbed by Lakhi-- 
mal so easily. The plea is too transparent 
to require any further criticism. We hold. 
on the evidence that Rs. 2,600-14-3 was paid 
to Kanhaiya Lal Umrao Singh at the, 
plaintiffs’ instance because they owed them. 
the said sum of money. - MEA : 

On these findings the plaintiffs’ claim as, 
regards Rs. 2,430-6-3 was clearly not main- 
tainable, The plaintiffs havealready res 
ceived this amount through Kanhaiya Lal- 
Umrao Singh, | NG . a 

No question of.limitation, therefore, arises 
with regard to this amount and itis not- 
necessary to consider the question whether 
the agency continues after the work entrust- 
ed to the agent has-been substantially com- 
pleted and accounts rendered but the amount. ` 
due tothe principal had. not been paid. 
The learned Subordinate: Judge has prefer- 
red to follow the case of Venkatachalam. 
Chetty v. Narayanan Chetty (2) in preference 


. to a direct authority of this Court in Babu 
It is 


Ram v. Ram Dayal: (3). Itis not merely. 


“a matter of judicial etiquette but one of 


principle that the Courts of Law subordináte 
to this -Court must implicitly and without 
question follow the decisions of this Court 
so long as the same has not been overruled 
either by this Court or by a superior Court. 
The interpretation ofa Statute is not intend- 
ed merely to be the law in, the particular. 
case ; but has this further useful . purpose 


“in view ; that itis intended to dispel all 


doubts-and difficulties attending the con- 
struction of the Statute concerned, and to 
serve -as a guide -to the -subordinate judi- 
ciary. We are not called on to pronounce 
any opinion as regards the correctness or 


; .. -Otherwise of the decision- of this Court al- 
We have not.any. ground. for imputing ` 


ready referred to. Asa Division Bench we 
are bound to follow that ruling. But as 


‘we have already said, in view. of our deci-- 


sion on the. merits, the question of limitation 
does not arise. - < f 

(2) 26 Ind. Cas. 740; 39.M. 376.at pp. 378, 379; 28 M. 
Lid. 140. i ak wee ee a 7 
: -(3) 12 A. 541; ASW. N, (1890) 99. . 
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- - "Phe second item of-the claim related toa 
“gum of Rs. 2,773-1-9 concerning the 40 
khattis ot Bhadon wada. These khattis were 

‘gold on the 13th of August, 1921, at the 
rate of Rs, 8-4-6 per maund (vide Ex. 5). 

“ There appears to bea a sort of.a trade 
' guild in the city of Meerut, and powers 

Have. been assigned to the panchayat to 

regulate the rates of wada khattis. It is 

proved that a meeting of the panchayat was 
held onthe 17th of August, 1921, and the 

‘panches settled the rate at Rs, 8-2:0 per 
maund. It was contended by the defend- 

‘ante that there was a custom prevailing in 

the Qaisargunj Mundi of :Meerut . which 
authorised the panches ito regulate the rate 

of the wada khattis. The evidence as.to 
this custom rests upon the statement of | 
hesi Ram, who wasone of ths panches, 

Lachmi Narain, defendant,. Babu Ram and 
‘Bisheshar Nath and also Jainti Prasad one 

of the plaintiffs’ witnesses, We consider 

this evidence to be too meagre - and scanty 
to support the finding of the Court below 
- in favour of the custom. , 

“Immediately after the ‘panchayat the de- 
fendants sent atelegram to the plaintifs 
that the rate settled by the panchayat was 
Rs. 3-2-0 per maund. The account books of, 
the defendantsshow that a telegram was 
sent anda receipt of the Post “Office has 
been produced to supportthe entry in.the 
account book.” The plaintiffs deny having 
- received any such telegram ; but the plaint- 
ifishave told so many falsehoods in this 
case, that their denial in the pregent in- 
‘stance is not calculated to. inspire us with 
confidences. We hold that the matter was 
communicated to the plaintiffs by wire, and 
the plaintiffs never protested about the 
rates till they instituted the present suit. 

" There is, however, another aspect of the 
case which is deeisive. The contract re- 
lating to these 40 khattis was not.a com-- 
mercial transaction. No earnest money. was 
paid. It is significant that the weight.of 
the khattis is uniformly 4C0 maunds the 
remaining 111 khaitis, ferming in this ‘re- 
spect a striking contrast, because the weights - 
_ of these latter khattis vary toa great extent, It 

. ig. proved by overwhelming evidence that the 

intention of the parties was to settle differ- 

ences in the rates according to the fluctua: 
tions of the market ; and that neither party 
contemplated actual delivery of the goods. 
‘ Out-of these 40 khatiis, < were sold to one 
. Bisheshar Nath, the remaining 33 khattis 
were sold by the plaintiffsto the defendants. 
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Bisheshar Nath pledges his oath that the 
khattis purehased by him were cancelled by, 
the edict of the panchayat, and that he ‘did 
not pay.anything to the defendants on ac- 
count of the 7 khattis. The defendants’ 
bahis do not. show that they realised any 
sum by way of profit for the 33 khattis pur- 
chased by them. Where the parties, by ` 
common consent, agree to speculate only in 
differences, according to the rise and fall.of 
the prices in the market, and the delivery 
of the goods isnot in the contemplation of 
either, the transaction is of the nature of. a’ 


“wager:or gamble ; and a contract relating 


to the same, although not illegal, is not en- 
forceable under s. 30 of the Indian Con- 
tract Act. If the plaintiffs were to insti- 
tute a suit for recovery. of differences at _ 
the rate of Rs. 8:4-6 per maund their claim 
would be bound to fail. Ifthe defendants, 
as the commission agénts of the plaintifis, 
were to launch a suit against the purchasers 
with the same object, the suit would be 
infructuous. In transactions like . these, 
where speculators are conscious of the 
weakness of their cause, one can very well 
understand that they should be ready to 
avoid going to a Court of Law but to have 
their differences settled by. the decision of 
adomestic tribunal. The defendants ap-. 
pear to have done this in the interests of 


‘the plaintifis and this was the very best 


that they could have done to safe- 
guard the interest . of their - principal. In. 
any case the defendants are. not ‘proved to 
have received from any customers any 
amount ofdifference ata higher rate than 
Rs. 8-2-0 per maund. This,. they have ac- 
counted for; and the plaintiffs admit having 
received the profits at the rate of Rs. 8-2-0 
per maund. Under the circumstances, the 
claim for recovery of Rs. 2,773-1-9 is abso- . 
lutely misconceived. The claim was unen- 
forceable in law and the plaintiffs are not 
. Inoview 
of this decision, it is not necessary to Con- 
sider the question of limitation as regards ` 
this amount, The result is that this appeal 
is dismissed with costs, as entirely devoid . 
of merits. ee 

A. Appeal dismissed.. . 


thing 
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LAHORE HIGH COURT. 
Frest Orvin APPRAL No, 2187-or-1922. 
Mey 26, 1927. ` `>. 
Present:— Mr. Justice Broadway ` 
and Mr. Justice Skemp. . 
. NARSINGH DAS—Ossscror— ` 
APPELLANT j tis 


| | versus ` - < 
SEORETARY or STATE ror INDIA | - 

: | | —RESPONDERT. cs 
Land Acquisition Act (I of 1894), 88. 28, 26, 27, 28- 
—Connected references—Main judgment in one— 
Appeal from another case—Duty of appellant’ to file 
main judgment—Extension of time—Limitation Act 
(IX of 1908), s. 5—Building land—Frontage limtis— 


Mode of valuation—Enhancement.of award—Claim, ' 


ant’s rights to interest and costs. - 
“Where two- references under the Land Acquisi-. 
tion Act are disposed of by a main judgment’ in 
one of the cases and by a short ‘judgment in the other 


containing merely a reference to the main judgment, ib. 


is necessary in an appeal in a reference in which the 
short judgmént is written to file a copy of the main 
judgment also. [p. 77, col. 2.] wW ° 


" But the Court may in a- proper case exterd the time ` 


for filing such a copy under s. 5 of the Limitation 
Act. [p. 798, col. ; 


(1), relied on. ` een i 
Secretary .of State for India v. Tirath Ram (2), 

distinguished. ` ME ; 
Where land acguired. abuts on. a road, and the 

front portion is more valuable than . the back a 


frontage of 100 feet in depth may be allowed as a . 


rule. (p. 799, cols. 1& 2.) : 
Karim' Tar Mahomed 


Government of Bombay v. 
(4), followed. - a % 
- Hypothetical building schemes ere.the usual basis, 
of valuation in case of building lands, but the 
course there contemplated is that-a surveyor should 
be called who would unfold a-scheme giving details 
ofthe amount to be spent and estimating- probable 
‘returns which could be tested in cross-examination. 


“A claimant cannot’ sk the Court to value his land ` 
on that basis where he has not adopted this course.’ - 


[p. 799, col. LJ: - : 
=. Where the amount of a Collector's award is in- 


creased by the District Judge the claimant is entitled . 


to interest on the enhanced amount from the date of 
the Collector's award. [p. 800, col. 2; p. 801, col..1.] : 

Where a claimant has‘ been substantially. success- 
ful in-getting the -Collector's award, enhanced he 
must ordinarily be allowed his costs. He may be 
allowed his costs even though he has made an 
extravagant claim, ifthe extravagant amount has not 
1o any way increased the Collector's. costs. [p. 801, 
col. 1] <7. > - 4 


_ First appeal from an order of the Dis- 
ia Judge, Lahore, dated the 29th~May, 


Messrs. C. Bevan Petman, Mool Chand and `; Mr. 
_ Narsingh Das contended first that the 


and Mehr - 


Jai Gopal Sethi, for the Appellant. 
Messrs. C. H. Carden Noad 
Chand Mahajan, for the Respondent. 
' JUDGMENT. 
Skemp, J.—These three connected 
appeals, which heve been urged together, 
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have arisen out of three references (not four 
‘as stated by the learned District ‘Judge) 
made by the Collector under s. 18, Land, 
Acquisition Act. . To understand the mat- 


` ter it -is necessary to refer to thé plan 


Ex. P. A.-on the record., The- appeals. con- 
cern four areas near the Queen's Statue, — 
in the heart of the Civil Station . of Lahore, 
taken up with the intention, as yét unre- 
alized, of building a new Secretariat. 
These areas -haye been marked A, B, O, and 
D bythe District Judge who varied ` the 
lettering given by. the Land Acquisition 
Officer. Plots A and B-andO belong to 
Rai-Bahadur Lala Narsingh Das and form 
the subject of First Appeals Nos. 2187. and ` 
2188 of 1922, plot D- belongs to Mumtaz Din 
and Moiz-ud-din and forms the subject of 
First Appeal No. 2817 of 1922. Plots B, © 
‘and D were acquired in. pursuance of a. - 
Notification of the Punjab Government 
dated the 23rd August, 1918,.and plot. A in 
pursuance ofa Notification dated the 22nd 
July, 1919. The learned District Judge 
-disposed of the references by a common 
judgment dated the 29th May, 1922. i 
A preliminary objection is taken that the 
appeal in respect of plot A is barred by 
time. The.objection is the same as that 
taken in Mubarak Ali Shah v. Secretary of 
State for India (1). The learned District 
Judge wrote one main judgment which was 
attached to the reference. dealing with . 
plots B and C; in respect of the other two 
plots he merely wrote: - “See my judgment 
‘in Land Acquisition Oase No. 13 of 1919." 


. The preliminary .objection is that as 
under s. 26, Land3Acquisition Act, amended 
-in 1921, the award. of ‘the District Judge 
shall be deemed to be a decree,. if is neces- 
sary under O. XLI, r. 1, Civil “Procedure 
Code, .to-attach a copy thereof to the 
appeal. Copies. of the full award wera 
attached with the other two appeals but 
all that was attached in the appeal as to 
plot A was a copy” of the reference tothe 
main award. This, as-previously laid down, 
does not comply with the law,. and the 
Court has no power to dispense with a copy 
ofthe decree, ` a 

Mr. Bevan -Petman ‘for the appellant 


judgment of the District Judge, dealing 
with plot A did not amount to an award and, 
therefore, that-ne copy of the award could 
„aQ 94 Tad. Cas, 145; 6 Lah. 218; A. T. R, 1925 Leh, | 
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be aitached to the appeal,, Section ` 26 (1) 
sets forth: . 

- “Every award under this part shall ‘ba in 
writing signed’ by the Judge, and shall 
specify the : amount- awarded under cl. 1, 
sub-s. (1), s. 23, and also the amounts, if 
any, respectively awarded under each of ‘the 
other clauses of the same sub-section.” 


The District Judge’s judgment does not - 


comply exactly with this provision. , The 
District Jadge wrote: 

: “J, therefore, find this plot A to be worth 
Rs. 2,500 per kanal, The area acquired is 
30 kanals 15 marlas 17 feet, - the - value, 
therefore, workseut at Rs. 76, 885 plus 15 
pêt cent..Rs. 11,532-12, total Rs, 88,417-12." 


- There is, ‘however, no doubt that the 
sum last mentioned is.the amount the 
District Judge.. awarded and equally no 


doubt that no one would have troubled. 


about this phraseology but -for the objec- 
_ tion taken on behalf of the Orown. In my 
` opinion this contention on behalf of the 
appellant has no value. . 

“Bat Mr. Bevan Petman also orally applied 
for an extension of time under s. 5, Limita- 
tion Act, and during the hearing . which 
occupied several days put in a complete 


copy of the award together with an affi- - 
davit and statement of reasons asking for. 


indulgence, In my opinion this application- 
ougkt tobe. granted. Iido not think the 
Orown ought to take technical objections 
in a case of this kind,. It is hard to con. 
ceive of anything more likely to engender. 
a'sənse of injustice than to take a man’s 
property compulsorily at an under-valuation 
and then to dismiss his appeal to higher 
authority on the: basis’ of a technical 
objection he could have -never heard of, 


The procedure foliowed in these cases was 
in accordance with the practice of the Court 
until the amendmentofthe Act made in 1921 

which was madenotin order torestrict appeals 

but to enable appeals to go up to the Privy 
- Oouncil. The old practice continued in 


this Court until attention was first drawn. 
toitin Mubarak Ali Shah's case (1). Since. 


that case, which was decided on 19th Feb- 
ruary, 1925, and published thesame year, 
the matter has been before this Oourt sever- 
al times. - In Oivil Miscellaneous ‘Appeal 
No. 2585 of 1924, decided on 10th Novem- 
ber, 1926,the Secretary of State under 
similar circumstances was allowed time 
under s,- 5 to file a copy of-the award, 


Butrin Secretary of State for India v, . 216 


NARSINGH DAS V, SECRETARY OF STATB FOR INDIA. 


1121. O. 1928 


Tirath Ram (2) permission was . refused 
to the Secretary of State on the objection 
taken by the respondent that the Secretary 
of State was fixed with knowledge of the 
defect in law -14 months before the 
application “was made, and that he had’ 
taken no steps during this’ period to 
lodge a copy of the ‘award. 

Mr. Oarden Noad for the Secretary. of 
State.contendedthat since the publication of © 


“Mubarak Ali Shah's case (1) all practitioners 


of this Oourt ought to have been aware 
of this technical difficulty but that the 
appellant took no steps to lodge an 
application: for time under s. 5 until, f 
arguments were almost completed. 

Mr. Bevan Petman admitted that this 
argument would have had force if the 
appealhad been lodged at orabout the time 
Mubarak Ali Shah's case (1) was decided. It 
was actually lodgedon lst August, 1922, some 
2% years earlier, and he cont tended. that 
no Practitioner- could keep-in mind an 
appeal lodged so. long before. - Under these 
circumstances I am of opinion that the 
application should be allowed and that 
the appeal should be heard. . 

Turning to the merits: the learned 
Districts Judge awarded Rs.” 2,500 per 
kanal for this plot A. In coming to this 
conclusion he relied mainly.on the fact 
that the appellant had, a short time 
before the Notification, sold a portion of. 
the plot in dispute at this rate. The 
Notification was dated 22nd July, 1919, and 
Rai Bahadur Narsingh Das stated that he 
agreed to-sell the plot to the Associated 
Hotels Company on the 22nd April, 1918, 
and was paid the consideration on the 
‘19th May, 1919, the sale-deed being exe- 


cuted in December, 1919. Mr. Bevan Pet- 


man minimized this sale on the ground that 
it was effected on something different from 
an ordinary commercialbasis, The appel- 
lant,Mr. Moncrieff, andMr. BavanPetman were 
co-Directors of the Alliance Bank and Mr, 


‘Moncrieff was a partner in Boulton Brothers 


which practically owned the Associated 
Hotels Company. The appellant says that 
his co-Directors in the Bank persuaded 
him to sell this plot to the Hotels Ooms 
pany for what he paid for the land plus 


: interest, 


In my mieni therə is no reason 
for not relying on this sale as a criterion 


4 . 


(2) 104 Ind. Cas, 281; 9 Lah. 76, A, T, R. 1928 Lah, 
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‘of the valuə of tha land sold, for it was. 
a sale by a willing seller to a: willing. . 


buyer. . f 


Mr. Bevan Petman, however, rightly point- 
ed oub that whersas the land sold was 


back land having access only on a very. 


narrow front’ to the Oooper Road and 
aijacent to theservant’s quarters of Falletti’s 
Hotel, the land remaining has a double 
frontage on the Montgomery and Cooper 
Roads. He contended that his client in- 
tended to erect thereon a firat class hotel 
with shops and a cinema, On this point 
there is only the evidence of the ap- 
pellant himself supported by a draftsman 
who prepared a plan for a hotel with 
shops underneath, No doubt, their Lord- 
ships of the Privy Council in Merwanjt 


Mancherji Cama v. Government of Bombay . 


(3) have ‘pointed out that hyphothetical 
building schemes are the.usual basis of 
valuation in case of building lands, but the 
course there contemplated is thata surveyor 
should be called who would unfold a scheme 
giving details of thə amount to be spent and 
estimating probable returns which could be 
tested in cross-examination. This course had 
not been followed in the present-case and 
indeed there is not even a plea ofa 
cinemes the- reference - to which is verbal 


only. Beferehe thought of the cinema - 


Lala Narasingh Das had already been ap- 
proached by the Associated Hotels Oom- 
pany and if Government had not acquired 
the land we donot kuow for certain that 
the schemes- would: have materialized. Wae 
arestill less cartam whether’ it would’ 
have been successful financially. I, there- 
fore, agree with the learned District Judge 
that.the only solid ground on which to 
bass valuation of this plot is the sale uf 
part thereof effected about three months be-. 
fore the Notification _Ialso agree withthe ap- 


pellant that the part-sold was the less valu-, 


able partof the plot remote fromthe more 
desirable thoroughfare and adjacent to a 
row of servants’ quarters. Servants’ quarters 
and stables have now been extended to the 
limits of the land shown on the pian; in- 
deed Government has acquired a portion 
of the plot-which ths appellant -contracted 
tosellto the Hoteis Company and the 
same disadvantage now attachesto the 
back portion of the plot. I think, how- 
ever, that the front portion on.the Mont- 
gomery Road is 


(4) 16 Bom, L, R. 55 (P.O) 
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appellant--contended in other connexions 
for afrontage of 100 . feet whichis the 
depth allowed in various cases by the High 
Court of Bombay,. e. g., Government of 
Bombay v, Karim Tar Mahomed (4). from 
which come mostof the important land 
acquisition cases in India. .{ would, there- 
fore, allow Rs. 3,000 per kanal for a 
frontage of 100 feet from the Montgomery 
Road and Rs. 2,500 per kanal for the re- 
mainder of the area. There-is also a 
small item of Rs. 100 for trees on this plot 
allowed in the awardof the Land Acquisi- 
tion Officer, but overlooked by the District 
Judge. With interest and costs I will deal 
later. : . 

- Turning to the plot B: there is a dis- 
pute about the area. There was a -claim 
thatthe Forest Department which occu- . 
pies an adjacent site had encroached, but 
this was given up by Mr. Bevan Petman 
andit would appear that the encroach- 
ment, if made at all, was completed come 
time before’ the last settlement. The 
point remaining is very simple. The Dis- 
trict Judgefound the area of B to be 90 
kanals 1 marla 209 square feet, this being ` 
the total of the .areaof two plots described 
in the award of the Land Acquisition Officer 
as Band O. Ths appellant in proceedings 
before the District Judge called a Oivil 
Engineer who said that the area of these 
two plots (now B) was 90 kanals 14 marlas 
221 square feet, The Collector called the 
Hngineer in charge of the 1 Lahore Pro- 
vincal Division, who measured the area as 
91 kanals 19 marlas 82 square feet i. e., more: 
than the. other Engineer. The appellant 
contends andthe Government Advocate 
does not contest that the area must be 
taken to be that given by the Secre- 
tary of State’s own witness. This point 
could hardly have. escaped the attention 
of the learned District Judge but for the 
fact thathe did not pronounce judgment 
for some 17 months after hearing argu- 
ments. Thearea ofthe District Judge's 
plot marked B for which compensation 
is to be awarded will, therefore, be increased 
from 90 kanals 1 marla 209 square feet to 
91 kanals 19 marlas 82 square fest. : 


The area in question was the. major part 
of a large area which Lala Narsingh, Das 
contracted to buy in January,1908. He 
then arranged : to pay the owner Rs. 690 

(4) 3 Ind, Cas, 275; 33 B. 925; 19 Bom, L, R. 660, +; 
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per kanal... The owner, however, died be- 
fore the contract.was carried out and his’ 
legal representatives refused to ratify it. 
In 1914 Government acquired a plot of: 
_ 10 kanals 8 marlas part of this . estate ‘be- 
. hind the Charing Cross Police Post at 
_ Rs. 2,000 per kanal. The value was ad- 
mitied to be correct on. the 23th April, 
1914, both. by Narsingh Das and by . the 


agent of the vendor's mother and: legal ` 


representative. The Oollector then settled: 
the-dispute .between the parties and. Lala 
Narsingh Das paid an additional-Rs. 16,000: 


T including interest, Asale-deed was exe- 


cuted „iù his.. favour and registered in 
August, ` 1919. 
-Narsingh Das paid came to Rs. 880 per 
kanal. SNP i ‘ 
_. The Government Advocate strongly, 
` Telies on the fact tliatin 1914 Narsingh Das. 
was willing to accept Rs. 2,000 a kanal for 
. part’ of this land, but Narsingh Das. had 
got this land cheap for several reasons. 


Ths vendor lived in the .U. P.; there was.. 


a sàrine in-.the . property, and. a dispute 
about wagf, On-the other hand Narsingh. 
Das had been out of his money for years, 
` andwas unable to get title, indeed the 
Collector in apportioning the award. held 
that Narsingh Das’s claim was worthless. 
Narsingh Das, was, therefore, in no . pasi- 
‘tion to contest thé matter, Moreover, 


there was always the fear ofa suit being . 


broughtto. have the property declared 
wagf. Mr. Bevan Petman stated in argu- 
ments thatsuch a suit had been lodged four. 
months previously, a | 
The Government Advocate also relied on- 
asale (paga. 11) of 1 kanal out of this 
land in 1914-15 to Ghulam Rasul for, 
Rs. 2,000, But this kanal was separated 
from the restof the area by a broad and 
deap storm water channel. Ghulam Rasul, 
had previously in .December, 1913, bought 
land onthe Mall for Rs, 23 lakhs, inelud- 
ing 5 marlas of vacant land at Rs. 10,000 


a kanal. This 1 kanal..in question was. 


situated between the storm water channel 
and Ghulam Rasul’s Mall property on 
' which’ Rasul Building now stands and 
obviously not of great valusa. 

In this connexion the 
Advocate also referred.to a previous judg- 


mət of the High Court in -Narsingh Das. 
v. Secrétary . of State for India (5) decided 
by a Division Bench on the 27th April, . 


182%, and printed inthe paper-book and 
(5) 70 Ind, Cas, 573; A. I. R,.1922 Lah, 327, 
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. elsewhere. This judgment dealt with an 


appealof Narsingh- Das concerning the. 


- acquisition of land under a Notification, 


dated 7th July, 1917,- for .the Police , Post 
at Oharing Oross adjacent .to -the plot- 
now marked ©. The learned Judges 


allowed Rs, 2,400 per kanal and their ` 


judgment was subsequently confirmed on 
appeal by their Lordships of the Privy 
Council in a. case reported as Narsingh 
Das v. Secretary of State for India (6). 
The Government Advocate.. contended. 
that . this judgment operated as res 
judicata, but it is sufficient to say that. 
the cause of action is not the same. - 
Different land was acquired under. 
different Notification. Their Lordships of 


_the Privy Council specifically stated that 


they would not interfere with judgments . 
of Oourts in India as to matter involv- 
ing valuation of property because of the 
local knowledge requisite. The judg- 


. ment of the Division Banch says: ` 


“We may state at the outset that the evi- 
denee produced by the. parties is both ex- 
tremely meagre and affords extraordinarily 
little help.” : ; sh 

The cases before us are more import- 
ant and the appellants made greater efforts 
and produced: more evidence. It would. 
also seem probable -that certain argu- ` 
ments have been adduced before us which 
were not put before the learned Judges ` 
who decided the earlier case. There is,- 
therefore, no lack of respect involved in 


Rot concurring with all the conclusions 


come to in that case. 


[His Lordship referred to sales of other. 
landsand proceeded:—] ; 
` Mr. Bevan Petman also complained that: 
the District Judge: did not. allow in-. 
terest on the amount whereby he enhanced 


‘the Collector's award from the date of that 


award until the date of his own judgment. 
The appellant is clearly entitled to interest 
on the difference from the 2ist March, 1919, 
tothe 28th May, 1922. He is ‘entitled to 


. further interest at the same rate from 


that date until the present time. The 
simplest method of calculation would be to 
allow interest at 6 per cent. on the enhance- 
ment from the date of the Land Acquisi- 


‘tion Officer’s award until the date of the 


present judgment. - 

-(6) 86 Ind. Cas. £56; 6 Lah. 69; 52 I. A. 133; 23 A, 
L. J. 113; 2 O. W. N. 137; 48 M. L. J. 388; A. I. R. 1925 
P. 0.91; L. BR. 6 A, (P. O.) 64; 27 Bom, L. R, 783; 29 0, 


- W. N, 822 (P.O). 
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Oomplaint was also made that “the 


District Judge, while enhancing the award `> 


to some extent gave the Oollector costs 
in all these proeeedings because of the 
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large demands’ made by’ the objectors: 


and the comparatively small extent fo 
which they succesded. This course is notin 
accordance with law. Section 27, sub-s. (2), 
of the Act runs: 

“When the award of the Oollector is 
not upheld, the cəsts shall ordinarily be 
paid by the Oollector, unless the Oourt 
shall be of opinion that the claim of 
the applicant was so extravagant or that he 
was so negligent in putting his ‘case 
beforethe Collector that some deduction 
from his costs should bs made or that he 
should pay a pari of the Collector's costs." 
~ Lala’ Narsingk Das claimed before the 
- District Judge Rs. 10,000 a kanal for 
A and Rs. 8,000-per kanal for O. For 
B he ‘claimed Ks. 4,000 and Rs. 3,000. 
The rates claimed for Aʻand -O are certainly 
extravagant, but it was only permissible to 


‘make some deduction from his costs or - 


order him to pay the _Collector’s costs. 


- Acting Chief Justice, Mr. Justice Mukerji 
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ALLAHABAD HIGH COURT, 

$ . FULL BENCH. Te 
Frast O1vin APPRAL No. 362 op 1925, 
July 10, 1928. 


Present :—Mr. Justice Sulaiman, i 


and Mr, Justice Boys. 


BANKEY LAL AND OTHERS—DEFËNDANTS 


—APPELLANTS 

versus 

SAHAL and ANOTAER— 
Praintires AND NAND GOPAL AND: 
OTHERS— DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts.-141, 144 
—Hindu Law—Widow—Adverse possession against 
widow, whether effective against reversioners—Suit 


“for possession by reversioners after widow's death— 


Taking the case as a whole, however, I am- 
of opinion thatthe Collector should pay 


the appellants’costs because the extravagant 
- amount claimed has not iacreased the 
Collec:or’s costs at all and the appellant 
has been substantially successful. These 
remarks apply with particular force fo the 
appeal of Mumtaz Din and Moiz-ud-din 
who have now succeeded to theextent of half 
‘of their claim, Lwould allow the appellants 
their costs. 
-. An award is now to be prepared on the 
foregoing principles for areas as follows: 
Plot A—Area 30 kanals 15 marlas 17 
square feet; frontage at 100 feet along 512 
feet at Rs. 3,000 per kanal, Remaining area 
at Rs. 2,500 per kanal. is 
Plot B.— Area 91 kanals 19 marlas 82 
square feet. Area of a rectangle 500 by 
"100 feet at Rs, 2,000 per kanal. Remain- 
ing area at Rs. 2,500, pər kanal. 
Plot C.—As by District Judge. 
Plot D.—Ares as by District Judge. 
Valuation Rs. 6,000 per kanal. ù 
Broadway, J.—The only question on 
‘which I had any doubt was whether time 
should be extended under s. 5, Limitation 
Act. After a careful consideration of the 
matteranda perusal of my brother Skemp’s 
judgment I ammot prepared to. differ and 
` I, therefore, agree generally with the above, 
A Order accordingly: 
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Limitation—Article applicable. 


Per Sulaiman, A.C. J. and Mukerji, J.—Where a 


“widow has entered into possession as a Hindu widow 


and has sither voluntarily parted ‘with possession 


.or been dispossessed against her consent, a suit by 


the reversioner brought for possession after her 
death is governed by Art. 141 of Sch. 1 of the 
Limitation Act and not by Art. 144. [p. 807, col. 2; p. 


: 811, cols. ł & 2.] 


Adverse possession against the widow will not be 


‘effective and binding on the-reversioners. [p. 805, col. 
. 1; p. 811, col. 2.] : 


Their Lordships of the Privy Council did not 
lay down in Vaithialinga Mudaliar v. Srirangath 
Anni (l), that Art. 141 of Sch. 1 of the Limitation Act is 


-inapplicable to such a suit, or that-thé rule laid 


down in Runchordas Vandravandas v. Parvatibai (8) 
which affirmed the view held in Ram Kali v. Kedar 


' Nath (5) was no longer good law. [p. 807, col. 1.] 


Per Boys, J—(1) The rule in Shivagunga ` case 
(10) which was affirmed by their Lordships in 
Vaithialinga Mudaliar v. Srirangath Anni (1) 
was the initial main -rule, and that only, that there 
are cases in which the widow represents the estate 
so that ects and omissions by her may bind the 
reversioners. ‘They did not make any pronounce- 
ment at ell either formal_or by way of obiter dictum 
on the effects of adverse possession against the widow 
or in what, if any, circumstances she represented 


“the estate În reference to adverse possession against her, 
\ 


[p. 820, cal, 2] - , r 


The confirmation by their Lordships of this 
rule in Shivaganga case (10) did not in any way 
challenge the correctness of the decision in Runchor- 
das Vandravandas v. Parvatibai (8). [ibid.] 
Nothing that was said in the discussion of 
Runchordas’ case (8) in particular suggests that in 
their Lordships’ view that case was wrongly decided. 
[p: 820, col. 2; p. 821, col. 1.] 


The discussion of Runchordas’ case (8), though 
it does not suggest that the case on its particular 
facts was wrongly decided does narrow the scope of 
that case showing that it is not, as it has been 
treated as being, authority for any broad -proposition 
that a Hindu widow does not, in the matter of 


| adverse possession, where there is no decree® ever sore- 
| present the estate that the reversioners will be bound by 


adverse possession running forl2 years against her. 
[p. 822, cal. 1.] ' 
The question whether areversioner is barr8d by 
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` adverse - possession against the widow on the basis 
‘that'she represented the estate, thus coming within 
.the main rule of Shivagutiga case (10) “is a question 
“tobe decided, as in the ‘case of décrees, on the facts 
_of the particular case. [ibid.] - 
__ First appeal from the decision of the 
` ‘Judge of Small 
powers of a Subordinate Judge, Agra, 
dated the 25th July, 1925. 7 
Messrs. S. K. Dar and Baij Nath Sahai, 
“for the Appellants. tlt 
Messrs. N. P. Asthana and Bhagwati Shan- 
~ kar, for the Respondents. | 
; OPINION. 
. Sulaiman, Acg. ©. J.—In this case 
Bansidhar, the last male owner; died in.1878 


-and was succeeded by his widow Musam-. 


mat Gumane. Musammat Gumane died in 
1884. On her death the estate devolved on 
_their daughter Musammat Saraswati under 
the Hindu Law, but Bansidhar's collaterals 
took possession of the estate and Musam- 
mat. Saraswati never got possession: Inher 
lifetime she sever sued to recover pos- 
_ Session. She ‘died in 1920. The present 
plaintiffs are thesons of Musammat Saras- 
“wati, and are-under the Hindu Law, entitl- 
ed to the estate in preference to the col- 
` laterals, The defendants are the repre- 


sentatives of the collaterals who tock pos-- 


session of the estate in 1894; and some of 
‘the defendants are transferees from them. 
The plaintiffs’. suit was instituted in 1923, 
and they claimed that the cause of action 
in their favour accrued in 1920 when Mus- 
‘sammat Saraswati the daughter died. 
Among other pleas the defendants raised 
the plea that the suit was barred by time. 


This plea was overruled by the Court be-- 


‘low and the claim was decreed. The de- 
fendants preferred an appeal to this Court 
which.came up for hearing before a Divi- 
sion Bench, In, consequence of certain ob- 
servations of their Lordships of the Privy 
Oouncil in the case of Vaithialinga Muda- 

‘liar v. Srirangath Anni (1), the Bench has 
referred the following question to this Full 

' Bench: l f 

“To what extent, if any, and under what 
circumstances will adyerse possession, 
proved as against a Hindu female heir, bind 
the reversioners?” ` 

Whenever any question of. limilation is 
raised it leads to clear thinking if at the 
outset itis settled which Article is applicable, 


Thepresentcaseis governed by Act] Xof 1908. 
: (1) 92 Ind. Cas. 85; 48M. 883; A.L R. 1995 P. 0, 
249; L. R. 6 A. 169 (P. 0.); J. 769; 42 G. D. 
J. 563; 300. W. N. 313; 28 Bom. L. R, 173; 
W. N. 11; 921. A. 322 (P. 0.). 
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On behalf of the plaintiffs reliance is placed 
on Art. 141, whereas the defendants’ Ad- 
vocate relies on Art. 144. He ‘also relies 
on the provisions of s. 28 of the Limitation 
Act. It is conceded that no other Article or 
section is applicable. 

Now apart from any rulings Art, 144 can- 
notin terms apply if the suit is otherwise 
specifically provided for. it is a general 
Article which is applicable when there is no 
other special’ provision. It is, therefore, 
clear that ifthe case falls within the terms 
of Art. 141, Art. 144 is wholly inapplicable, 
and the date when the defendants’ posses- 
sion became adverse would not be material. 
Now Art. 141 undoubtedly applies to a suit 
brought by a Hindu who is entitled to 
possession of immoveable property on the 
death of a Hindu female. ‘The plaintiffs , 


_are Hindus and are governed by the Hindu 


Law. Under that law they were entitled to 
possession of the estate on the death of 
Musammat Saraswati, The suit is brought 
afterher death and within 12 years of it, 
Prima facie, therefore, Art. 141 governs this 
cage. 

I do not attach any importance ‘to the ar- 
gument that the word “entitled ” in this. 
Article necessarily means “ entitled under 
the law and not extinguished by limita- 
tion.” Similarly 1 have no hesitation in 
repelling the argument that this Article 
applies only to a suit brought by the first > 
Hindu entitled to possession on the death 
of the first female heir. The contention is 
that limitation began to run under this 
Article from 1894, the date of the death of 
Musammat Gumane,notonly against Musam- 
mat Saraswati, but also against all 
future reversionergs. -In my opinion on the 
language of this Article such a contention is 
wholly untenable. . The period began to run 
against Musammat Saraswati in 1894, but 
there is a fresh period which started against 
the present plaintiffs on the death of Musam- 
mat Saraswati in 1920. 

Now it must be borne in mind thatthe pro- 
vision as contained in Art. 14lof the Limi- 
tation Act of 1908 did not find any place 
in the Limitation Act XIV of 1859. The . 
first time when a simildr provision was in- 
troduced was in Act JX-of 1871. Ar- 
ticle 142 of that Act was similarly worded, 
except that instead of the word ‘ female ” 
we had the word “ widow.” The word 
“ female” was substituted in Act XV of 
1877, Art. 141, That word has been repeat- 
ed in the present Act. 


. Act of. 1859, and the only section applicable- 
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“There being no such provision in the 


being s8. I, el, (12) which | was . the 
general Article for suits for recovery of im- 
moveable property, it is not surprising that 
the Oourts held that adverse possession 
againsta Hindu female for over 12° years 
extinguishéd the’ title of the ravarsioners 
completely. This was clearly laid dowa i in 
the cases of Goluekmonee Dabee v. Degumber 
Dey (2), Nobin ChunderChuckerbuity-v. Issur 


: Chunder Chuckerbutty (8) and Aumirtolall 
_ Bose v. Rajoneekant Mitter (4). 


The last məntioned casa, though ‘decided 
“by:their Lordships of the Privy Council 


-- in 1875, had commenced even bafore 1859, 
“and the question of limitation had fo ‘be 


determined according to the old law. 


After the passing ofthe Act of 1871, in- 

-~ deed after the coming into force of the Act. 
--of 1877, a Full Bench of this H 
the case of Ram Kali vy, Kedar Nath_(5)- 


High Oourt in 


held that Art. 141 was applicable to-a suit 
brought after the death of a. Hidu widow, 


“and that limitation of 12 yéars ran from the 


date of her death. 

After this came the Privy Council case of 
Lachhan Kunwar v. Manorath Ram (6). 
Ishall discuss this cass laser on, After 
this pronouncement a Division Bench of this 
Courtin the case of Tika Rim.v. Shima 
Charan (7) without discussing the Privy 
Gouncilcase at any length, held that it had 
impliedly overruled . the previous Fall 
Bench cds3. Ther came another Privy 


Council case—Runchordas Vandravandas v.: 


: Parvatibat (8)—which also [ shall discuss 


4, Bench of this High Court ia tha case of ' 


held: 
that the Full Banch case of Ram Kali vV.. 


-later.. 
After .this last pronouncement a Division 


Amrit Dhar y. Bindeshri Prasad, (9) . 


Redar Nath (5) had not baan overruled by 


`>. their Lordships of the Privy Oouncil “in the 


a © (1852) Macpherson on Mortgages, 


case of Lachhan Kunwar.v. Manorath Ram, 
2nd Edition, 


20:5) 9 W. R. 305. 
- (4) 2 I, A. 113; 23 W. R. 214; 15B. L. R. 10; 3 Sar. 
P. `O. J. 430; 3 Suth. P. O. J. 94 .). 

7 Ind. Dec. (N. s.) 


t (P. 
(5): i A. 156; A. WAN. (1832) 22 
(8) 22 O. 445; 22 I, A. 25; 6 Sar. P, ` O.J. 523; 5 M. 


| 470 (F. B 


L. Jal; Rafique & Jackson's P. O. No. 133; 11 Ind, 
Dec, (x. 8.) 297 (P. C.): 
(0) 20 A. 42; A. W. N. (1897) 195; 9 Ind. Dee. (x. s.) 


(8) 23.B 725;1 Bom. L. R. 607; 3 O. W. N, 621; 26 
i 71; 7 Sar. P. O. J..543; 12 Ind. Dec, (x. 8.) 485 


0.). 
Eoy 23 A. 448; A. W: N. (1901) 133. 
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Since the ease of Amrit Dhar v. Bin- ` 


(6). 


deshri'Prasad (9) the view which has con- 


sistently prevailed not only in this High 
Court; butin all the other High Courts, 
has been that Art, - 141, and not Art. 144, 
governs suits brought by Hindu reversioners 
who bezame entitled to the estate on the 
death of a limited female owner. 

The acts in Lachhan Kunwar's éase (6) 
were as fol.ows: Mangal Singh died in 1858 
leaving a widow Jit Kunwar and a son 
Pahlad Singh. Pahlad Singh died in 1861 
leaving a widow Lachhan Kunwar, There 
was no, doubt that Lsachhan Kunwar, 
although. under the Hindu Liw she was 
entitled to the estate, never got possession. 
About the year 1875 Lachhan Kunwar 


' sued dit:Kunwar to recover possession. 


This snit was admittedly dismissed on the 
ground that her.claim was barred by 
limitation: In this suit Jit Kunwar had 
pleaded that she had held adverse posses- 
‘gion Over thé- property ever since Mangal 
‘Singh's death. Oa the death of Jit Kunwar, 
Lachhan ` Kunwar along’ with cərtain, re- 
versioners instituted a suit claiming posses- 
sion against certain transferees from Jib 
It is obvious that Lachhan Kun- 
war, a Hindu female entitled to the estate, 
was heraelf: one of the plaintiffs and waa 
alive, Article 141 of the Limitation Act 
Gould, therafore, not possibly have been 
invoked by the defendants, It is also 
cləar thatthe reversioner had no locus standi 
to sue unless they were entitled to come 
in as reversioners of Mangal Singh. The 
case put forward on behalf of the plaint- 
iffs was that Musımmat Jit Kunwar, when 
she remained, in possession, acquired a 
Hindu widow's estate and did not’ become 
an absolute full proprietor, and accord- 
ingly on her death her- limited. estate 
devolvad on the plaintiffs. Their Lord- 
ships held that having regard to the claim 
put forward by Musammat Jit Kunwar in 


‘the previoas litigation, her possession had 


been that of an absolute fall propristor. 
This was the finding of the Judicial 
Oommissioner which was accepted by their 
Lordships. 

Assuming that Jit Kunwar's possession 
had not begun in the lifetime of Pahlad 
Singh, which perhaps was doubtful, Lach- 
han Kaunwar’s claim could not have been 
decreed as her previous suit had already 
been dismissed and the reversioners could 
_not have come in unless Musammat Jit 
- Kunwar was holding merely a Hindu widow's 
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- estate, It ie, therefore, obvious that this 
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Privy Council case in no way overruled . 


the previous Full Bench case of our High 
Court. It was wrongly thought in Tika 
Ram's case (7) that that case had been 
overruled. `. 

In Runchordas’ case (8) the suit was 
brought after the death of a Hindu 
widow challenging the validity. of the 
bequests of the last male owner. Two 
of the iesues that were settled were: whether 
the suit was barred by limitation, and 
whether the bequests were void.: The High 
Court, both on the Original and Appellate 
Side, held that the bequests were void 
but-ihat the suit for immoveable proper- 
‘ties was not barred by limitation. Their 
Lordships ofthe Privy Oouncil held that 
the objects of the bequests were tco vague 
and uncertain for the administration of 
them to be ‘under any control. Their 
` Lordships then remarked: "Itis, therefore, 
necessary to decide the question. of 
limitation.” They then proceeded to ex- 


amine the provisions of Act XVof 1871,. 


and laid down in unmistakable terms 
‘that Art. 144 is not applicable when the 
suit is otherwise specially provided for, 
and that the Article applicable to a suit 
for possession of immoveable property was 
Art. 144, and that for moveables was Art.1°0. 
' Referring to the argumént that under s. 
28 of the Limitation Act the right had 
been extinguished, their Lordships gave 
the answer that “the period limited was 
not determined.” 
: This cage kas since then been the founda- 
tion of tke applicability of Art. 141. 
it re-affirmed the view expressed in Ram 
Kali's-case (5) and that view was never 
challenged till 1925. It wasin that year 
that the judgment in the case of Vaithia- 
linga Mudaliar v. Srirangath Anni (|) 
was delivered by their Lordships of the 
` Privy Council, and we have to consider 
whether the effect of the observations: con- 
tained therein is to overrule the previous 
` case-law. As there is some difference of 
‘opinion amongst us, I .must consider 
this Privy Council case at some length. 
Arunachala was’ the last male owner 
who died in 1849 leaving a widow Chok- 
„kammal. Chokkammal purported to adopt 
Arunachala’s brother, whese widow Muruga- 
thal in her turn adopted his nephew. 
On the death of this nephew Muruga- 
thal claimed to succeed esa Hindu female, 
On ihe other band, if thcre was no 


‘the estate or any part of 
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valid adoption, the Hindu widow's estate 
remained in Chokkammal. From the year 
1864, when the adoption had taken place, 
Chokkammal wasout of possession till 
1684, when Murugathal was in possession 
as the adoptive mother. In that year 
Chokkammal forcibly dispossessed Muru- 
gathal.. In 1887 Murugathal sued Chok- 
kammal setting up the adoption. It was 
admittedly held that the adoption was 
invalid, and Murugathal’s suit was decreed 
on the finding that there had been adverse 
pessession for over 12.years against 
Ohokkammal. On Chokkammal’s death 
in 1902, the .reversioners to the estate 
of Arunachala sued in 1905 for possession. 
The pleas raised in defence were those 
of res judicata and limitation.. The High 
Court at Madras held that the principle 
of res judicata did not apply, but that: 
the suit was barred by limitation. - ; 
After setting forth the facts of the 

case and quoting from Mr. Mayne a pas- 
sage to explain the position of a Hindu 
widow, their Lordships remarked that 
she represents the estate in suits brought 
by her or against her for possession of 
it, and she 
and the reversioners are equally bound 
by a final decree in a suit fought out 
according to law which is not collusive 
or fraudulent. .Their Lordships then re- 
marked that in the litigation of 1887, al- 
thovgh Chokkammal was personally in- 
terested in defeating Murugathal’s claim, 
she did, in fact and in law in that suit, 
represent the estate as well as her own 
interests as a Hindu widow. Their Lord- 
ships then referred to the protracted ar- 
gument which had been submitted to the 
Board as to whether adverse possession 
against a widow in possession of an estate 
for a Hindu widow's interest bars a re- 
versioner. Their Lordships remarked that 
it Was not necessary, in the view which 
would be later announced by the Board” 
on the question of limitation, to make — 
any formal pronouncement upon this point, 

and their Lordships thought it conveni- 
ent to refer to the authorities that had 
been cited. Their Lordships first referred 
to the case of Goluckmonee Dabee v. Degum- 
ber Dey (2) and then to the case of 
Nobin Chunder Chuckerbutty v. Issur 
Chunder Chuckerbutly (3) both of them 
being cases decided before the Limitation 
Act of 1871. Their Lordships then quot- 
ed the well-known passage from the case 
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of Katama Natchier v. Rajah of Shivagung1 
(10) which has baen described as laying 


down the rule in Shivagunga case (10).- 


No doubt, for tha purpose of that case, 
it was not absolutely nesessary to lay 
down that rule, but there is no doubt that 
that rule was laid down after full cən- 


sideration, and that rule has been applied 


since then. 


lnasmuch as there has been consider-. 


able controversy as to the exact rule 
which was laid down in Shivagunga 
case (10) in the passage quoted at page 
894,“ I must here point out that all was 
remarked in that passage was that the 
whole estate for the time vests in a 
Hindu widow absolutely for some pur- 
poses, though in some respects, for a 
qualified interest, and that the principle 
which has prevailed in England “as to ten- 
ants in tail representing the inheritance 
would seem to apply to the case of 
a Hindu widow, andit is obvious that 
there would be the greatest possible in- 
convenience in holding that the succeed- 
ing heirs.were not bound by a decree 
fairly and properly obtained against 
the widow.’ It is noteworthy that 
“there is no expre:s mention of adverse 
possession against a widow being good as 
against the reversioners, nor is there any 
clear reference to any rule of limitation. 
Their Lordships after quoting the passage 
then describe it as “the declaration as “to 
Hindu Law”. I am, therefore, wholly unable 
to accept the contention on behalf of the 
appellants that the ruie laid down in this 
passage was the rule that ddverse pos- 
session against a Hindu widow for over 12 
years extinguishes the rights of the re- 
versioner. The only rule laid down was 
that a bona fide decree against her was 
binding on the reversionsrs, and this ig 
the rule which must be taken to be men- 
tioned when ap expression like the 
in Shivagunga case (10) is used. 

At the Bar the passage quoted from 
- Shivagunga case (10) had been actually 
objected to on the ground that it was 
obiter. Their Lordships accordingly con- 
sidered it necessary to refer to éases show- 
ing that the doctrine there set forth was 
in accordance with the coursa of judicial 
decisions. . f ; i 

10) 9 M. T. A. 539; 2 W. R. P. 0. 31: 
529:3 Sar. P. C. J. 25; 19 B. R sab yee pein 

*Page of 48 M.—[Zd.] ee ae ee 


rule 
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They first referred to thé case of Nobin 
Chunder Chuckerbutty-v. Issur Chunder 
Chuckerbutty (3) which was undoubtedly 
one where a trespasser had taken adverss 
possession of the estate against the widow. 
The passages quoted from the judgments 
of the learned Judges of the Full Bench 
cartainly show that they held that the 
possessionheld adversely against the widow 
was adversa against the reversioner, but 
this inference was supposed to follow from 
the rule in Shivagunga case (10) that a 
decision fairly arrived at without fraud 
or collusion in the presence of a Hindu 
widow in possession, bound the reversioner. 

The decision of the Full Bench was cited 
and affirmed in the case of Aumirtolall Bose 
v. Rajoneckant Mitter (4) but in order to 
appreciate the effect of those remarks if 
is necessary to bear ia mind the fact that 
those cases were decided. before Act IX of 
1871 was passed. In the absence of any 
provision similar to that now contained 
in Art. 141, I may, with respect, say that 
it was the only conclusion to which the 
Courts could come. 

Their Lordships then teferred to the 
casas of Jugul Kishore v. Jotendro. Mohun 
Tagore (11), Pertabnarain Singh v. Triloki- 
nath Singh (12) and Hart Nath Chatterji 
v. Mothurmohum Goswami (13) where the 
question of adverse possession did not 
arise, but in two of them decrees had 
been obtainad against the widow. Their 
Lordships quoted the remark of Lord 
Watson that before a reversionary heir 
could sue witbiul2 years from the time that 
his right to possession accrued, he “must 
show that the new law gives a right 
of action to a reversioner notwithstand- 
ing that the widow's right of possession 
had been extinguished by the decree.” 
Their Lordships then discussed the case of 
Risal Singh v. Bulwant Singh (14). There 
the widow had first brought a suit fora 
declaration that an alleged adoption by 
her of Bulwant Singh was wholly void 
and ineffectual. The High Oourt held that 

(11) 10 C. 985; 11 I. A. 66;8 Ind. Jur. 455; 4 Sar. P. 
0. J. 553; 5 Ind. Dee. (N. 8.) 657 E 0). 

(12) 11 O. 186; 11 I. A. 197; 8Ind. Jur. 697; 4 Sar. 
P. 0. J. 567; Rafique & Jackson's P.C. No. 86; 5 Ind. 
Dec. (xN. 8.) 883 (P. O.). 

(13) 21 0. 8; 20 I A. 183; 17 Ind. Jur. 481; 6 Sar. P. 
C. J. 334; 10 Ind. Dec. (N. s ) 638 (P. C.). 

(14) 48 Ind, Cas. 552; 40 A. 593; 28 C. 8L. J. 519; 24 


- M. L. T, 361,9 L. W. 52; 23 C. W. N. 326; (1919) M. 


W. N. 155; 36 M. L. J. 597; 21 Bom. L, R. 511; 451. A. 
168 (P. G.). ; 
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“she was personally estopped from challerng- 
ing the adoption and dismissed the claim.. 
Their Lordships of the Privy Oouncil 
affirmad . that decree in 1912. On the 
widow's death the reversioner Risal Singh 
sued Bulwant Singh again for possession 
of the property. Their Lordships affirm- 
ing the view of Banerji, J., hell “Rani 
Dharam Kuar in her suit against Bulwant 


. Singh did, notwithstanding the personal’ ' 


estoppel under which she laboured, re- 

present the estate on the question of fact 

as to whether Bulwant Singh had or. had 
not been validly adopted, and that she 
represented the-estate within the meaning 
of the rules in Katama Natchier v. Rajah 
of Shivagunga (10).” Thus the binding 
characier of a. decree against the widow 
was re-affirmed, Si 

At the Bar it was apparently argued that 
the rulein Shivagunga case (10) had not 
been universally applied, and itwas asserted 
that principle might have been applied 
and had not been applied in the case of 

‘Runcherdas Vandravandas v., Parvatibai (8). 
Their Lordships proceeded to consider the 
facts of Runchordas’ case (8) and pointed 
‘out that the main ‘question was as tothe 
gift for charitable purposes being void for 
- Vagueness and uncertainty. Their Lord- 
ships did not quote the discussion of the 
Limitation Actin Runchordas’ cise (8) which 
I have quoted above, but quoted a passage 
where the Board had: remarked that it 
was not necessary to consider what might 
. have been the case if the widows had 
themselves been suing. The -final conclu- 
sion at which their Lordships arrived ig 
at page 9034: “It does not appear to their 
Lordships how the rule in. the Shivagunga 
case (10) could have been applied in the 
case then before the Board.” The facts in 
“the Rurchordas' case (8) undoubtedly made 
the rule in the case of Katama Natchier ‘vy, 
Rajah of Shivagunga(10) inapplicable, There 
was accordingly nothing in the argument 
that that rule might have been applied and 
was not applied. , 

- Having considered all these cases, their 
Lordships remarked at page 904* : “ The 
result of the cases to which their Lordships 
have referred shows, in their Opinion, that 
the Board has invariably applied t 
of the Shivagunga case (10) as sound 
Law wheresthat rule was applicable. 
Lordships again repeat the expression 
“sound Hindu Law”. I, therefore, take it 
that na question of limitation or adverse 


Hindu- 
“ Their 
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i possession was included in that rule.-Had 
their Lordships intended to lay down that 


‘the result of the anthorities was that . 


adverse possession against a Hindu widow 
was good adverse possession against a 
reversioner, their Lordships would, in the 
next sentence, have hold that that suit was - 
barred by Art. 144 of the Limitation Act. 
But their Lordships avoided saying so. 

On the other hand they proceeded to 
consider the effect of Art. 129 of Act IX 
of 1871, and remarked that it had been 


- held in the case of Jagadamba Chaodhrani 


v. Dakhina Mohun Roy Chaodhri (15) that 
that Article related to all suits in which 
the plaintiff cannot succeed without dis- 
placing an apparent adoption by virtue of 
which the defendant is in possession. 
Their Lordships then held that Act IX 
of 1871 did not give to a reversioner] 
whose right to sue for possession accrued - 
upon the death of a Hindu widow, any fur- 
ther time than the 12 years which was given 
by Art. 129 of that-Act. They then re- 
marked that the period of limitation 
allowed by that Article expired in 1874 
and béfore Act XV of 1877 came into 
force. Article 129 of the Act of 1871 - 
prescribed i2 years for a suit to. establish 
or set aside an adoption. Such’ a provi- 
sion was omitted from the Act of 1877. 
In lieu of it Art. 118 was introduced which 
governed declaratory suits. Their Lord- 
ships ofthe Privy Council held that time 
bad run out before 1877 under Art. 129, 
which was applicable, because the plaintiff 
could not sue: for possession without dis- 
placing the apparent adoption. Thus their 
Lordships disposed of the case ona ground 
totally different from the plea that adverse 
possession against the widow was adverse 
possession against the reversioner. - 
Further, if their Lordships had intend- 
ed to lay down finally that a decree against 
a widow based on adverse possession only . 
was binding on the-reversioners, their 
Lordships would have at once remarked 
that the suit before them was barred by 
the principle. of res judicata, as -in that 
case a decree had -been obtained against 


./ Chokkammal on the basis of the adverse 


` possession of Murugathal. But their Lord- 
ships refrained from deciding that point, 
and at page 9U5* considered it unnecessary 
„to expressany opinion on the application 
of the principle of res judicata. 


(15) 13 C. 308; 13 I. A. 84; 10 Ind. Jur. 307; 4 Sar, P. 
C.J. 715; 6nd. Dec. (x. s.) 705 (P, C.) 
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“On an examination 
ment, it is clear fo my mind that 
their Lordships did not lay down 
that Art. 141 of the Limitation Act was 
inapplicable, or that the rule laid down 
_ in Runchordas’ case (8) which had affirmed 
the view of this Court in the case of 
Ram Kali v. Kedar Nath (5) was no longer 
good law. f : 

I hava so far discussed this case on 
my view that the rule in Shivagunga 
` case (10) was not a rule of limitation or 
adverse possession, but a rule of Hindu 
Law or procedure, that the estate vested 
in the widow and that a decree against 
her, if- fairly. obiained, was binding on 
the reversioners. Even if I were to assume, 
which I by no means do, that the rule 
in Shivagunga case (10) was a two-fold 
rule, relating both to the binding character 
. of a decree against the widow, and the 

adverse possession against her being good 

ss against the reversioners, 1 fail to see 
why the Legislature cannot, by a sub- 
sequent amendment of the Limitation Act, 
destroy the effect of one part of the rule, 


of the judg- 


while leaving intact the other part. There. 


is nothing illogical in that. By the enact- 
ment of Art. 144 the Legislature has 
undoubtedly given 12 years to reversioners 
from the death of the female. This was 
obviously to remove agreatjhardship which 
reversioners suffered. While the widow 
was alive they could not compel her to, 
recover possession from trespassers, nor 
- could they sue for a declaration of their 
title against- such trespassers (excluding 
those deriving title under an alienation 
by a widow). Their rights before 1871 
- used to be extinguished completely after 
the lapse’ of 12 years and they were 
helplessin the matter. It was to remove 
this difficulty that the Legislature inter- 
vened. The rule of limitation, even as- 
suming that such a rule was laid down 
in Shivagunga- case (10) must be deemed to 
have been superseded by the enactment 
` in the Limitation Act. That part of the 
rule can no longer be said to be in force. 
Of course, I have endeavoured’ to explain 
that, in my opinion, the rule in Shivagunga 
case (10) was nota rule of limitation or 


adverse possession at ali, and on that. 


view [ Maintain that the rule in Shiva- 
gunga case (10) is still applicable but that 
it does not tough the present case. ` 

_ My answer to the question referred to 
rá . 
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us is that where a widow has entered 
into possession as a Hindu widow and 
has either voluntarily parted with pos- 
session or been- dispossessed against her 
consent, a suit by the reversioner brought 
for possession after her death is govern- 
ed by Art. 141 and not by Art, 144, and 
having been brought within: 12 years of 
the death of Musammat Saraswati, is not 
barred by limitation. i 


Mukerji, J,—This is a reference to 
the Full Beach by a Division, Bench of 
this Court for the decision of .a question 
which has been formulated in the’ fol- 


‘lowing language : ` 


“To what extent, -if any, and under 
what circumstances will adverse - posses- 
sion, proved as against a Hindu female 
heir, bind the reversioners ?” 


. The- facts behind this: reference briefly 
are these: One Bansidhar died in 1878 
leaving considerable: property. He was 
succeeded by his widow Musammat Gumane 
who died in 1894. Oa her death her 
daughter Saraswati succeeded to her father’s 
property, but she did not take possession 
of a portion ofthe property, although the 
game was in her mother’s possession, when 
she died. Saraswati died in 1920 and in 
1923, the plaintiffs (her two sons) claimed 
the property. it has been argued on behalf 
of the defendant that his possession be- 
tween 1894 and 1920, having extended for 
over 12 yeara, extinguished Saraswati's right 
to the property and, therefore, the plaint- 
iffs’ right to the same. The case of Vaithia- 
linga Mudaliar v. Srirangath Anni (1) has 
been relied upon for the defendants. 


Article 141 of the Limitation Act of 
1877 was in force when Bansidhar died. 
This rule of law has remained unchanged 
up to this date, although the Act IX of 
1908 has displaced the older Act of 1877. 
Article 141 of the Limitation. Act of 1877 
read as follows : 4 | 


JG n n 


. Like suit (for possession of | 12 years Naas rome 


jmmoveable property) by a 
Hindu or Muhammadan en- 
titled to the possession of 
an immoveable property on 
the death of a Hindu or 
Muhammadan female. 


1é€s. 
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Article 141 ofSch. Iof Act IX of 1908 
is. exactly in the same language. Under 
the Jaw, therefore, as it stands, the pre- 

sent suit is by “a Hindu” for possession 
of immoveable property, instituted on the 
death of a Hindu female, and by one 
claiming to. be entitled to possession on the 
female's death. The causeof action would 
arise on the death of the female, provided, 
of course, the plaintifs are entitled to 
possession. The title referred to in the 
first column of Art. 141 must be a title 
existing apart-from the question of limita- 
tion. For, it is a rule of limitation that 
is being provided by Art. 141 and there 
could be no benefit in providing a rule, 
. if it is to be said that ‘the suit can: be 
maintained only if the plaintiff is not 
barred by time.’ To put the same thing 
in other words, if 12 years have been pro- 
vided for a suit, by a Hindu, entitled 
under the Hindu Law to succeed to the 
property, on the death ofa Hindu. female, 


it must be held that the suit is within . 


time, whenever the suit is within 12 years 


of the death of the female. It may be. 


that the claimant is barredon some ground 
other than the ground of limitation. For 
example, his claim may be barred, because 
he has sold away his rights before the 
institution of the suit or he may be 
barred, say, by any previous litigation, 
although -he was himeelf no party to it, 
On the face of the existing law, therefore, 
it must be taken that the plaintiffs’ suit 
must be within time because it has been 
instituted within three years of Saraswati’s 
death and the plaintiffs’ right to sue ac- 


erued, under the Hindu Law, on the death. 


of their mother. 


This being undoubtedly the law, as read 
without the assistance of any authority, 
we have to see’ whether the case in 
Vaithialinga Mudaliar v. Srirangath Anni 
(1) quoted above has ruled otherwise, 


Before we examine the case mention- 
ed, it will be interesting to see what 
was the law of limitation before the Act. 
of 1877 came into force. An earlier Act 
on Limitation was Act JX of: 1859. It 
was a short Act and provided a rule of 
12 yeare for suits for recovery of posses- 
sion of immoveable property and the start- 
ing point of limitation was the rice of 
the cause wf action. Under this state 
of the law, an adverse possession, started 
against a Hindu female in possession of 
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property asan Heir to the last male owner, 
will, necessarily, bar a reversioner’s suit, 


if the possession has continued for more. 
than 12 years. This is important to bear 


in mind. When the Act of 1871 (limita- 
tion cameintoforce, an Article was introduc- 
ed which gave the reversioner 12 yo 
the 
Hindu widow of the last male owner. 
It did not lay down what would be the 
case where a daughter was in possession. 
Then came into operation the Act XV of 
1877 and I have already quoted the pro- 
vision of that Act. f 


The case in Runchordas Vandravandas 
v. Parvatibai (8) was decided by their 
Lordships of the Privy Council when Act 
XV of 1877 was inforce. In this case, on 
the death of certain ladies, the 
wives of the last male owner, a 
claim for recovery of possession 
was made against certain persons, who 
were in possession under an invalid 
document executed by the last male owner. 
It was argued that ifthe ladies had been 
alive, and had sued for recovery of posses- 
sion, they would have been barred by the 


adverse possession of the defendants and ' 


that, therefore, the claim by the plaintiffs 
would also be time-barred. Their Lordships 
of the Privy Qouncil pointed out two 
things. They pointed out that Art. 141 
of the Limitation Act applied to the case 
and that the plaintiffs were claiming not 
through the widows of the last male owner, 
but through the last male owner himself. 
This case was taken to settle for India, 
the law, and to lay down that a suit by 
a Hindu reversioner for recovery of pro- 
perty, onthe death ofthe last female heir, 
was governed by Art. 141 of the 
Limitation Act of 1877. i 


The question now is whether their 
Lordships of the Privy Councilin the case 
of Vaithialinga Mudaliar v. Srirangath 
Anni (1) have said anything by which we 
are to understand that they’ were laying 
down a contrary law, 


It would be necessary to examine the 
facts in the aforesaid Madras case, Briefly, 
the last male owner Arunachala died in 
1849 leaving a widow Chokkammal, who 
lived till 1y02. The widow of Arunachala 


adopted her husband's younger brother . 


Alagusundara. The adoption could not 


bo valid under the Hindu Law, because 


N 
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at the date of the adoption, Alagusundara’s 


parents were dead and there was no body 
‘to, give him away in adoption. Alagusun- 
dara, however, was put in possession and 


died in 1864, two yearaafter his adoption.’ 


Ha left him surviving a widow Murugathal 
who adopted Thiavaraja. Taiagaraja died 
in 1881 leaving a widow who diedin L882. 
Thiagaraja,and afterhim his widow, were in 
poasession, and on the former's death his 
widow's name wes recorded. The widow 
having died in the year 1882, the adoptive 
mother of Thiageraja took possession cf 
the property, for, a Hindu mother’s estate 
(in the judgment, “widow's,” see page 890*) 
but was ejectedin 1884, by Chokkammal, 
her mother-in-law. Murugathal, | the 
daughter-in-law, thareupon brought a suit 
‘for possession of the property in 1887 
against her mother-in-law, and although it 
was found that, for the reasons given 
above, the adoption was bad, the suit was 
decreed on the ground that the plaintiff 
and her predecessors-in-title had acquired 
a title to the property by adverse possession 
against Ohokkammal, It was found that 
the suit of 1887 was a genuine suit and 
not a collusive one and was regularly 
fought outinthe Courts. Three years after 
the death of Ohokkammal, the reversioners 
to the estate of Arunachala (his brothar's 
sons) brought the suit for recovery of the 
property against persons who were in 
possession under Murugathal. 


The suit was dismissed by the Courts in 
India and their Lordships of the Privy 
Council upheld the decree on the sole 
ground that it was barred by limitation 
because Art. 129 0f the Second Schedule 
-of Act IX of 1871 applied to the case. It 
appears that under the law in force 
when Alagusundara was adopted, it was 
necessary for anybody, who disputed the 
adoption, to bring a suit within 12 years 
of the adoption and in the case of a failure 
to bring such a suit, any subsequent suit 
to claim the property, on the displacement 
of tha adoption used to be held as time- 
barred. It willbs remembered that the 
adoption of Alagusundara took place in 1862 
and no suit to contest if was brought 
within 12 years of the adoption.. The 


adoption, therefore, stood in the way of the. 


plaintiffs’ success. ‘This was the sole ground 
on which the decree of the Courts in India 
was actually upheld by their Lordships of 
the Privy Council. 


en 
E . *Pages of 48 M—[Ed.] 


convenient to 


BANEET LAL V, -RAGHUNATH SANLI. l i 


“Two other questions were argued before 
their Lordships and they were 
firatly, that the adverse possession of 
Alagusundara and his successors-in-title, 
being against Arunachala’s widow Chok- 
kammal anc having extended for over 12 
years, was effective enough to bar out 
the reversioners of Arunachala. The second 
point argued wasthat the decision obtained 
by Murugataal against Ohokkammal in 
the litigation of 1887 operated as res 


judicata against the plaintifs. Their 
Lordships expressly professed not to 
decide either of thetwo points. At page 


$05* of the report, dealing with the ques- 
tion of res judicata their Lordships say: 
“ On- that subject, their Lordships do not 
consider it necessary. to express an opin- 
ion”. Dealing with the argument of 
adverse possession, their Lordships say at 
page 8934: 

“A protracted argument was submitted 
to the Board on the question whether 
under Hindu Law, adverse possession 
againsta widow in possession of an estate 
for a Hindu widow's interest bars the 
reversioner. While it is not necessary in 
the view which will later be announced 
by the Board on the question of limita- 
tion in this case, to make any formal 
pronouncement on this point, it may be 
say that the authorities 
referred to were as followa:” Having 
expressly stated that their Lordships 
would not make any formal pronounce- 
ment on the question of the effect of 
adverse possession against a Hindu widow, 
their Lordships quoted two cases where it 
was expressly held by the Valeutta High 
Court that an adverse possession against 
a widow wes adverse possession against 
the reversionary heir, Then their Lord- 
ships quoted several other cases in which 
there was no discussion as to the question 
of adverse possession, but there was a 
discussion, how far a judgment obtained 
against a widow was binding on the 
reversionary heir. As they had already 
stated, their Lordships, after a conclusion 
of the review of the cases, did not pro- 
nounce aby opinion as to the effect of 
adverses possession against the widow, as 
against the reversioner. It appears that 
at their Lordships’ bar, the cag of 
Katama Natchier v. Rajah of Shivagunga 
(10) was quoted to- establish that under, 
the Hindu Law, a widow represented not 
only her qualified interest in the estat, 


~ 








—~ 


- estate.. Evidently, . the reason l 
quotation of this proposition was that if 


"© The following cases, however, 


a 


but also, for most purposes, the absolute 
for the 


the widow was representing the estate, she 
was representing it when a stranger ba 


~ trespassed and was holding adversely and 


that, therefore, by completion of 12 years’ 
adverge possession, the trespasser would 
have a title not only against the widow 
but also against the reversioner. When 


‘the case of Katama Natchier v. Rajah of 


Shivagunga (10) was quoted at their 
Lordships’ bar, the other side argued 
that the declaration of Hindu Law by 
their . Lordships, in that case, was an 
obiter. Their Lordships thereupon quoted 
cases (of two classes already mentioned) 
to show that although it was the case 
that the dictum wag obiter, it had been 


’ followed in subsequent cases. At the top of 


page 895* of the report, their Lordships say: 

were 
teferred to as showing that the doctrine 
there get forth was in accord with the 
course of judicial decisions.” 


Having said so, 
sidered certain cases (from page 895* to 


. the top of page 904*) and ‘concluded, in the 


‘Lordships have 


first paragraph, at page 904*, as follows: 
“The result of the cases to which their 


opinion, that the Board has invariably 
applied the rules of Shivagunga case (10) 
as sound Hindu Law where that rule was 
applicable,” OO 

It was argued before us that although 
their Lordships did not profess to decide 
the effect of adverse possession and 
although the “ result“ quoted at page 
9.4* was the result, viz., the rules of the 
Shivagunga. case (10) had been applied - as 
sound Hindu Law, it must be- taken that 
their Lordships, by necessary implication, 
were deciding the effect of adverse posses- 
sion against a Hindu widow. ' 

To rightly understand this argument we 
shall huve to see first, what was the 
dictum in Shivagunga case (10) which 
was quoted by their Lordships and 
what were the cases they relied upon. In 
Shivagunga case (10) «there was no 
question of adverse possession. The ques- 
tion. arose whether a decree obtained 
a 
yeversioner from re-agitating the subject- 
matter of the decree. Their Lordships 
remarked: - d 
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their Lordships con- 


referred shows, in their . 


ains? a widow would or would nct bar the ` 
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- “For assuming her-to be entitled to 
the zemindari at all, the whole estate 
would for the time be vested in her, 
absolutely for some purposes, though, in 


d “some respects, forla qualified interest... 


Gaga Tag NG vases it is obvious that there 
would be the greatest possible incon- - 
veniencé in holding that the succeeding 
heirs were not bound by a decree fairly 


‘and properly obtained against the widow.” 


It will be noticed, as I have already said, 
there was no question of adverse possession 
against a Hindu widow. Their Lordships 


-laid down, as they themselves say, by the 


dictum, a declaration as to: Hindu Law, 
namely, a widow, for some purposes, abso- 
lutely represented the estate and, in some’ 
respects, a qualified interest. In the case 
of a litigation, their Lordships further 
laid down, that the widow would represent 
the entire estate, if the decree was fairly 
and properly obtained against her. It was 
on: this statement of law, viz, the widow 
represented the estate “absolutely for some 
purposes” that the argument was sought to ` 
be built that an adverse possession against 
a widow would bean adverse possession 
against the estate itself so as to bind the re- 
yersioners, after the death of the widow. To 
support this argument, two cases from the 
Calcutta High Court were cited, where it 
was held, on the basis of this dictum, that 
an adverse possession againsta widow was 
adverse against the entire estate. In Nobin 
Chunder Chuckerbutty v. Issur Chunder 
Chuckerbutty (3) the opinion was expressed . 
by some of the learned Judges that it fol- 
lowed from the dictum in the Shivagunga 
case (10) that adverse possession against a 
widow was adverse possession against the 
reversioner, claiming the full estate. The 
other cases quoted, all, related to litiga- 


-tions to which the widow was a party. 


It will be observed that the Oalcutta 
cases were decided under the law as it 
stood under Act.XIV of 1859 and that Act 
did not provide for any separate rule for 
reversioners. When there was a trespass 
against a widow, a suit had to be brought 
within 12 years of the date of the com- 
mencement of trespacs, no matter whether 
the suit was by the widow or by the rever- 
sioner. -The Calcutta cases were, therefore, 
rightly decided (with all respect) under 
the then existing law. The other cases 
quoted at their Lordships’ bar, in Vaithia- 
linga Mudaliar v. Srirangath Anni (1), 


| werg cases in which a widow was a party 
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to decrees. The dictum in Shivagunga 
case (10), L must again point out, related to a 
decree alone and was absolutely silent as 
to adverse’ possession, Their Lordships 
never indicated in Shivagunga case (10) 
whether, in the case of an adverse posses- 
sion against a widow, she would represent 
the estate “absolutely” or “for a qualified 
interest.” If, therefore, the Shivagunga case 
(10) never said anything as to the effect of 
adverse possession against a widow, can 
we say that, by affirming the principle 
laid down in that case, their Lordships, by 
necessary implication, supported the argu- 
ment(as to which they expressly refrained 
from pronouncing any opinion) that, in 
the case of an adverse possession, ‘the 
widow represented the whole estate? No- 
body had the courage to argue that a widow, 
by making a transfer without legal neces- 
sity, could bind the ‘reversioner. If 
she could not bind by an overt act, how 
can it be said that she could bind the 
reversioner, either by her laches (in allow- 
ing a trespasser to, take possession of pro- 
- perty and not trying to. recover it) or sven 
by. an attempt, which didnot amount to 
a claim in Court, within the purview of 
the dictum in the Shivagunga case (LU)? 

‘Let us assume, for a moment, that a 
‘necessary result of the dichum in the 
Shivagunga case (10) was thatan adverse 
possession, -against a widow would operate 
as such against reversioners, however late 
they might come, and although they hadno 
interest in the property, in the lifetime 
of the widow. Is it not open to us to 
suppose that the Legislature.intervened and 
by enacting Art, 142. in 1871 and Art. 
141 in 1877 and 1908 (in the Limitation 
Acts) nullified the effect of that dictum ? 
` When the Legislature expressly says that 
a reversioner is entitled to maintain a suit 
for possession of the immoveable properiy 
within 12 years of the death of the 
female heir, is it open to any body to 
gay that the reversioner would be entitled 
provided his title is not already lost by 
adverse possession? Loss of title by adverse 
possession is a question of limitation and 
‘is dealt with by the Statute of Limitation. 
What, then, would be the necessity of mak- 
ing a ruleof limitaticn and saying that 
a man has. 12 years’ time from a particular 
date, if we are to add, “provided he is 
not barred by time?" Ava ' 

. Going back then to the case in Vaithia- 
linga Mudaliar vy. Srirangath, Anni . (1) "ean 


Nan 
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that their Lordships 
held -by implication (admittedly not 
expressly) that the reversioners were 
barred by limitation, oven ‘before their 
title to the property accrued? Ib is note- 
worthy that their Lordships in Vaithia- 
linga Mudaliar.v. Srirangath Anni (1) did 
not even refer to the Art, 141 ofthe Limi- 
tation Acts1§77 and 1908. Are we, then, 
to assume that their Lordships of the Privy 
Council and the learned Counsel at the 
Bar were ignorant of the existence of these 
provisions of the Indian Law, relating to 
asuit by a reversionor? The. obvious 
answer is,their Lordships were answering 
the only cuestion that they did answer, 
after pages of consideration of authorities, 
namely, whether the dictum in the Shiva- 
gunga case (10) was good or bad law. They 
never professed to decide and they never 
even by implication, decided the ques- 
tion of limitation, based on adverse posses- 
gion. 

‘The case of Runchordas Vandravandas 
v. Parvatibat (8) referred to above, in 
which a question of limitation had been 
decided was cited before their Lordships. 
While they pointed out, that that case never 
afforded an ‘occasionfor the application of 
the dictum in Shivaganga -case (10) their 
Lordships esgid nothing on the question of 
limitation. Thia supports my view that 
the question of limitation, as based on 
adverse possession, was not being dis- 
cussed. 

For the foregoing reasons ‘Iam of opinion 
that the answer to the question propounded 
to us would be: , . 
| “Anadverze possession against a Hindu 
female heir will not be effective against and 
binding on tke reversioners.” R 

Boys,d.—The question referred to us 
py a Division Bench is broadly stated 
thus:— i 

“To what extent, if any, and under what 
circumslances will adverse possession, 
proved as against a Hindu female heir, bind 
the reversioners ?” 

The question was intended, and has been 
go considered by us, to be limited to 
the case of mere adverse possession where 
no decree had bean obtained against the 
widow. - 

It has for some years past, 7. ¢.,° since 
the decision of their Lordships of the’ 
Privy Council in Runchordas. Vandravan- 
das v. Parvatibai (8), been considered that 
time did not begin to run against the 


it, 


reversioners, where there was mere adverse 
possession (and no decree)’ against a 
Hindu female heir, until the death of the 
lady when the reversioners becams» entitled 
to possession—reference, of course, being 
made to Art. 141 of the Limitation Act. 

Oa April 2ad, 1925, however, the case of 
Vaithialinga Mudaliar v. Srirangath Anni 
(L}was decided and in that judgment 
there are at great length certain observa- 
tions of their Lordships which in the 
opinion of one of the members of the 
Division Bench that referred this case 
called for serious consideration in the con- 
nection just mentioned. ; > 

Broadly speaking the preliminary ques- 
tion then arises: “Do the observations of 
their Lordships throw any doubt on the 
correctness of the decision in Junchordas' 
case (8), or, though not throwing doubt 
on the correctness of the decision, in the 
particular circumstances of that case do 
the observations, while deliberately refrain- 
ingfrom indicating what might be the 
decision in other sets of circumstances, 
indicate that toowide a scope has been 
given to that caso in the cases that 
purport to have followed it and, if so, 
what effect should be given to those obser- 
vations ?" 

The observations are on the face of them 
obiter dicta butas was remarked in the. 
referring order ofone of the Judges (my- 
self): 

“The value to be attached to an obiter 
dictum may be very slight indeed where 
itis thrown out in passing and where 
the authority pronouncing, ib is not one 
ofthe highest, or at any rate higher, 
jurisdiction. In other cases the pro- 
nouncement, though in form obiter 
dictum, may have been reached after very 
full consideration, and itt may be one pro~ 
nounced by the very highest authority. 
In such cases there can be no questionas 
to the respect with which it must be treat- 
ad. In the present case both these 
characteristics are present,” 


Neither of my learned brothers sitting 
with me to hear’ this matter would, of 
course, dissent from the above proposi- 
tion, butas they place a different inter- 
pretation on. those observations it is 
necassary for me to state the view that I 
take, 

The contention for the appellants before ug 
was that the observations of their Lordships 
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(at pages 893-904*) do by implication throw 
doubt on the correctness of the decision in 
Runchordas’ case (8). At the hearing I 
was disposed to feel that there was some 
force inthis contention, but a careful an- 
alysis of the whole case leaves me unable to 
accept ib. 

But that same analysis leads me to the 
conclusion that, while the correctness of 
the decision onthe particular facts of the 
case was not doubted, their Lordships 
did very clearly and upon a very full con- 
sideration.of the case stated aview of it 
which suggests very strongly that the case. 
was only a decision upon the particular facts 
therein andis not, as it has in India been 
taken to be, authority for the general pro- 
position thatin the matter of mere adverse 
possession, where it has not culminated in 
a decree, the Hindu female heir does not 
represent the estate. 

The argumentand my analysis suggest 
that five questions call for an answer: 

(1) What was the rule in Shivagunga 
case (10) which their Lordships declared at 
page §04* to be sound law which had always 
been applied where applicable ? 

(2) Does the conclusion at which their 
Lordships arrived in regard to that rule 
inany way challenge the correctness of the 


‘decision in Runchordas’ case (8)? 


(3) Does the discussion of Runchordas’ case 
(8) in particular at pages 901 to- ¥04* suggest 


| that that case was wrongly decided ? 


(4) Does the discussion of Runchordas' 
ease (8) though not suggesting that the 
case was wrongly decided, in any way 
narrow the scope which had hitherto 
been attributed to that decision in India? 

(5) In cases where it is pleaded that 
adverse possession against the widow binds 
the reversioner, by what principles should 
the answer be governed? 

The fifth question isa paraphrase of the 
actual question referred to us, but it was 
not argued by Counsel for the appellant 
on it becoming apparent that the majority 
ofthe Bench were against him on the 
first three questions. 

The.first three questions were not se- 
parately framed at the hearing, but 
Counsel for the appellant dealt with them 
bya broad argument that generally the 
effect of the discussion of the authorities 
by the Board was to cast doubt on the 
correctness of the decisionin Runchordas’ 
case (8) i 
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The fourth question, as one quite: dis- 
tinct from the second and third, was not 
argued by Oounsel. I do not think I am 
doing any -injustice to anybody, and 
certainly not to myself, when I say thatI 
do not think the distinction between the 
second and third question on the one hand 
and on the other the fourth was present to 
anybody's mind at the hearing; the dis- 
tinction had not emerged and so the fourth 
question was not argued or discussed. But 
the distinction ig important, the fourth 
question does arise and I will answer it 

1 will deal with the five questions 
seriatim, 

As tothe first question what was the rale 
approved at page 904*, it was urged that, 
while their Lordships declined to make 
any formal pronouncement on the effect 
of adverse possession, they did state, as 
the regult of their examination of certain. 
cases, their opinion that the rule in Shiva- 
gunga case (10) had never been doubted, 
that “the rule” io which they referred 
was understood by themto be arule wide 
enough to include the proposition that in 
the case of mere adverse Possession the 
widow represented the estate, that the fact 
that their Lordships were particularly con- 
sidering this last proposition and whether 
it was included in the rule ia Shivagunga 
case (10) is indiceted by the fact that their 
Lordships referred to cases in which (be 
it under an early Limitation Act) there was 
mere adverse possession and no question 
of a decree, and further by the fact that 
they did not dismiss R-unchordas’ case (8) 
with the simple observation that it was not 
a case of a decree, that, therefore, doubt 
had been thrown on the correctness of the 
decision in Runchordas’ case (8). 


I will endeavour to state how the observa- 
tions in question present themselves to me, 

It is unnecessary to state all of the facts 
of Vaithialinga’s case (1). Three questions 
arose which their Lordships might have 
thought it desirable to decide, two relating 
to limitation and one relating to so-called 
“res judicata.” . 

The first was a question of the effect, by 
reason of limitation, of an adoption having 
remained unchallenged, The second was 
a question of ‘res judicata’ founded on a 
decree obtained against the widow. 


_ The third raised another question of 
limitation, how far twelve years’ adverse 
possession against a Hindu female heir 
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barred the reversioners. It is the third with 
which wè are concerned. 

It may ba taken as beyond doubt that 
their Lordships. decided the case on the 
issue of limitation based on the adoption 
not having been challenged within the 
period provided by Art, 129 (page 904*), 

It may also be taken as beyond doubt 
that they refused to decide the question 
of res judicata based on the decree obtain- 
ed against the |, . .Widow (page 905*), 


Their Lordships’ judgment began at 
page 888* with a statement of the facts of 
the case. At page 892* they began to 
consider the general position of a Hindu 
widow, and at the top of page. 893“ they 
state the proposition that the Hindu 
widow “represents the estate in suits 
brought by her or against her for possession 
of the estate or any part of it, and she and 
the reversioners are equally bound by any 
final decree which a Court makes in such 
asuit provided that the suit wag fought 
out according to law and was not collusive 
or fraudulent.” They then briefly hold 
that the suit which had been fought out 
between the widow anda trespasser had been 
bona fide contested by the widow and that 
in that suit she had represented the estate, 
But their Lordships did not hold that the 
Teversioners were bound by the decree 
obtained against the widow. As I have 
already noted they did not decide the 
question of “res judicata, ” 


On the same page 893* afier this brief 
statement of the law they next referred to 
“a protracted argument on the question 
whether under Hindu Law adverse posses- 
sion against a widow in possession of an 
estate for a Hindu widow’s interest bars 
reversioner.” They continue “while it is 
not necessary in the view which will later 
be announced by the Board on the question 
of limitation” (i. e, based on Art, 129) to 
make any formal pronouncement upon 
this point, it may be convenient to say 
that the authorities referred to were as 
follows. They then refer toa number of 
cases from 1852 to 1918 and conclude, after 
ten pages of discussion of these cases, by 


finding “The result of the cases to which 
their Lordships have referred shows, 
in their opinion, that the Board have 


invariably applied the rules of the Shiva- 
gunga case [Katama Natchier v. Rajah of 
Shivaganga (10)]as sound Hindu Law where 
that rule was applicable”, . 


ee, 


84 

The question in regard to this formal 
declaration of opinion is, what was the rule 
in Shivagunga case (10) which the Board 
was approving as sound Hindu Law 
where that rule was applicable. 

As a preliminary to answering this 
question itis essential to understand how 
the Board came to consider the point at all. 

Counse) for the plaintiffs-appellants 
(page 885*) had to displace a finding of 
the High Court’ that the reversioners- 
appellants were barred by Art. 129 of the 
Limitation Act -and he attacked that 
finding ; herelied on Art. 141 of the Limita- 
tion Act ; he contended that adverse posses- 
sion against the widow did not bar the 
reversioners; and he relied on Runchords’ 
case (8). - : 

Counsel for the defendants-respondents 
(page 886*) contended that the reversioners 
were barred by Art.129 of the Limitation Act; 
and,- secondly, that the principle of 
Shivagunga case (10) was not limited to the 
particular decisionin that case, the effect of 
a decree based on title; and he distinguish- 
ed Runchordas’ case (8) on the ground that it 
was a case of mere adverse possession and 
in it there was no question of a decree 
based on adverse possession. = =_ 

Counsel for the ‘plaintifis-appellants in 
his reply (page 887*), in dealing with 
Shivagunga case (10) had not to displace 
merely the particular decision in that case 
that a decree based on title bound the 
reversioners, for there was no such decree 
against him, he had not to displace any 
decision in Shivagunga case (10) that 
every decree, whatever it was based on, 
parred the reversioners, for there was no 
such decisionin Shivagunga case (10). He 
had to discredit the main rule of Shiva- 
gunga case (10) that there were cases in 
which the widow represented the estate, 
for if that main rule were accepted it opened 
the way to argument thata decree based 
on title was only an illustration and that 
a decree based on adverse possession and 
even mere adverse possession were within 
that rule. He, therefore, contended, firstly, 
< (page 887*) that Shivagunga case (10) only 

concerned decree based on title, and, 
further (pages 894-895*) that the main rule 
declared in Shivagunga . case (10) that 
there were cases in which the widow repre- 
sented the estate was obiter. 

- He again relied on Runchordas’ case (10) 
to show that mere adverse possession 
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would not bar the reversioners, and 
contended that the fact that the Board 
had not held the reversioners bound in 
that caso by applying the rule of Shiva- 
gunga case (10) showed that the rule in 
Shivagunga case (10) was discredited. 

It is apparent, then, that there wasa 
strenuous contest between the two Counsel, 
not only on the effect of Art, 129 of the 
Limitation Act, but as to all the aspects of 
adverse possession whether culminating in 
a decree or not, and particularly as to the 
effects of the cases of Katama Natehier v. 
Rajah of Shivagunga (10) and Runchordas 
Vandravandas v. Parvatibai (8) And we note 
the effort of Counsel for the appellant to get 
rid of Shivagunga case (10) altogether as 
obiter, supported by the contention that 
the rule of that case had not been applied 
in Runchordas’ case (8). 
_ We have seen, then, what form the 
discussion took which led to their Lord- 
ships saying that: “a protracted argument 
was submitted to the Board on the ques- 
tion whether under Hindu “Law adverse.. 
possession against a widow in possession 
ofan estate for a Hindu widow's interest 
bars the reversioner.” a 

The Board, having. heard a protracted 
argument on the question of the effect of 
adverse possession, proceed. to say that, - 
though they will not make any formal 
pronouncement, it may be convenient 
to discuss some of the authorities re- 
ferred to. It was suggested in argument, 
and on this much of it turned, in this 
Court, that in using the words “ adverse 
possession” when speaking of the question 
on which they declined to make a formal 
pronouncement their Lordships meant only 
“ mere adverse possession ` unsupported’ 
by any decree) and that, therefore, the 
ensuing discussion in connection therewith 
and the rule of Shivagunga case- (10) 
finally approved must also have concerned 
particularly the effect of mere: adverse pos- 
session. But our consideration of the ar- 
guments addressed to the Board shows that 
the whole field as to the effects of adverse 
possession, whether culminating in a dec- 
res or bot, was covered in the argument, 
The refusal to make a formal pronounce- 
ment, then, clearly meanta refusal to make 
any formal pronouncement on the broad — 


- question of the effects of adverse posses~ 


sion, Moreover, after having said that 
they did not think it neceesary to make any 
formal pronouncement, it is not in’ the least 


1121. 0, 1928 


likely that they would make any formal 
pronouncement covering a decision of any 
„Sorbas tothe effect of adverse possession. 
The conclusion gt which they arrived “was 
that “the result of the cases to which 
their Lordships have referred shows, in 
their opinion, that the Board has invariably 
applied the rules of the Shivagunga case 
: (10) as sound Hindu Law where that rule 
was applicable ” (page 904*),* 

` What, then, was the rule which they held 
to have been invariably applied? It was 
not the limited proposition that a decree 
based on title was binding on the rever- 
sioners. In the first place in the case be- 
fore them there was no question of a dec- 
ree based on title. ln the second place 


such, a proposition would not be appro- - 


priately described as a rule, but asa parti- 
cular decision based on some principle or 
rule. In the third place the cases discussed 
of Goluckmonee Dabee v. Degumber Dey (2); 
Nobin Chunder Chuckerbutty v. [ssur Chun- 
der Chuckerbutty (3) and Runchordas Van- 
dravandas v. Parvatibai (8) relating to mere 
adverse possessian, are wholly irrelevant to 
any consideration ofthe effect of a particular 
decree, 

The only other-pronouncement: in Shiva- 
gunga case (10)to which they could have 


been referring, and it may properly be call- | 


ed a rule, was that there are certain situa- 
tions in which a widow represents the 
estate so that acts by and against her bind 
the reversioners, In arriving at giving the 
stamp of their approval to that rule a refer- 
ence to thecases of Goluckmonee Dabee v. 
Degumber Dey (2) and Nobin Chunder 
Chuckerbutty v.. Issur Chunder Chucker- 
butty (3) would be quite relevant, what- 
ever might be the particular Limitation Act 
governing those cases and equally so 
though they happened to be eases, of mere 
adverse possession without any decree. 
Counsel for the appellant had gone to 
the length of trying to discredit Shiva- 
gunga .case (10) altogether. He was told, 
in effect: Itmay be open to argument that 
mere adverse possession against the widow 
does not, or that decrees based on adverse 
possession do not, bind the reversioner (as 
to that we make no formal pronouncement), 
but we would not listen to argument in sup- 
port of either proposition based on the 
contention that in no case does the widow 
represent the estate, that the rule in Shiva- 
gunga. case (10) that she does in appropriate 
circumstances is not binding in law. It 
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may be open to argument that the rule in 
Shivagunga case (10) was obiter dictum, but . 
it has been followed. It is binding law. 


“That is “ our opinion.” 


‘I would answer the first question then by 
holding that the rule in Shivagunga’s case (10) 
which their Lordships stamped with their 
approval ‘as having been always applied 
where applicable was merely the general 
rule that there are certain cases in which 
the Hindu widow represents the estate... 


As to the second. question, did the approv- 
alof this rule challenge the. correct- 
ness of the decision in Runchordas’ case 
(8), the answer isclearly in the nega- 
tive, There is ‘nothing in this confir- 
mation of the rule in’ Shivagunga’s case 
(10) that in certain cases the widow may 
represent the estate that touches at all the 
question whether adverse possession is or ig 
not a matter in which the widow may re- 
present the estate. 


The third question is, did their Lordships 
in the course of the discussion throw any 
doubt on the correctness of the decision in 
Runchordas’ case (8)? Oounsel for the appel- 
lants had urged that in Runchordas’ case (8), 
the Board could have, applying Shivagunga 
case (10), held that the widow represented 
the estate ina matter of adverse possession 
and had not done so, and, therefore, as 
was inconsistently argued, Shivagunga 
case (10) had been treated as no longer of 
authority, . This argument might, according 


‘to the view hitherto taken in India of 


Runchordas’ case (8),have been met by the 
simple reply that Runchordas’ case (8) did 
not discredit the rule in Shiragunga’s case 
(10) that in some cases a widow represented 
the estate or the particular decision thatin 
litigation in which the title was attacked 
the widow did represent the estate, that 
in Runchordas’ case (8) it was only held 
that in cases of mere adverse possession 
the widow did not represent the estate. But 
that was not the reply of the Board, and this 
appears of importence, for the reply actually 
made allows to Runchordas’ case (8) nothing 
approaching the wide effect allowed to it 
hitherto inIndia. Their reply was (page 
903*):—"It does not appear to their Lord- 
ships how the rule in the Shivagungacase(10) 
couldhave been applied in the case éhen be- 
fore the Board...Their Lordships are unable 
to see what was the estate, within the mean- 
ing of the Shivagunga case (10), which the 
widows had represented, or to what the rule 
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dn the Shivagunga case (L0) could have 
applied. The title of the trustees to the 
property devised or bequeathed to them for 
‘charitable orreligious purposes by Kallianji 
Sewji was not questioned until the survivor 
of the two widows died in 18€8, and that 
proparty had never beer represented by the 
widows or either of them. It had been in 
the exclusive possession of the trustees 
under the Will of Kallianji Sewji from 18 9 
until the Court in the suit which was 
brought onthe 2lst December, 1838, after 
the death of the last surviving widow, had 
decided that the gift for charitable or reli- 
gious purposes was void.” 

The Board then did notin any way sug- 
gest that Runchordas’ case (8) was wrongly 
decided. They merely held that on its facts 
there was in that case no estate which the 
widows could be said to have represented to 
which therule in Shivagunga case (10) could 
conceivably have had any application at all. 
I hold, therefore, that there was nothing 
in the discussion of Runchordas’ case (8) 
to suggest that that 
on its particular facts wrongly decided, 

Fourth question—Does the discussion of 
Runchordas’ case (8) in particular suggest 
that, granting that the correctness of the 
‘decision on its facts was not doubted, yet 
too widea scope has been given to that 
‘ease in decisions in India that purport to 
havefollowedit? The passage just quoted 
gives rise to this question. 

I have noted at the commencement of 
this judgment, after setting out the five 
questions, that this question was never 
suggested, argued or discussed at the hear- 


ing. : 
Though their Lordships did not hold 
that Runchordas’ case (8) was in any degree 
on its particular fact wrongly decided, 
thera would in the language used appear 
to be a very definite limitation of the scope 
of the decision to its particular facts. In 
that case, in the view ofthe Board decid- 
ing Vaithialinga’s case (1) no question of 
the widow representing the estate or even 
having ever represented the estate could 
be seriously said to have arisen, not be- 
cause in cases of mere adverse possession 
the widow never represents the estate, but 
because of the very special circumstances 
of the case, she having never made any 
claim of any sort to the title, never having 
been in possession fora day, and having 
always assented to the title and possession” 
of &nother ; there was nothing in fact upon 
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which the Shivagunga rule could operate 
whether affirmatively or negatively. 

In face of this how can Runchordas’ 
case (8) be held any longer to be authori- 
ty for the broad proposition that 2 widow 
in cases of mere adverse possession (i. e, 
where there is no decree) can never be held 
to represent the estate so as to cause the 
reversioners to be bound by adverse pos- 
session against her. 

Their Lordships’ view, clearly and defi- 
nitely expressed, of Munchordas’* case (8) 
as a decision based on its particular facts 
and having no bearing on the main rule of 
Shivagunga case (10) that there might be 
cases in which the widow represented the 
estate does not require any support from 
me. But thereare oneor two points in 
regard to which I think the bearing of 
their remarks and the reason for making 
those remarks were not correctly appreciat- 
ed at the hearing. 

It must be remembered that the only 
aspect in which the Board was consider- 


ing Runchordas' case (8) was, to see whe- 


ther anything was decided which dis- 
credited the main rule in Shivagunga 
case (10) which they were considering, and in 
order to answer that question they con- 
sidered first whether any question of the 


widow representing the estate really 
aroze in the case. 
Their comments might be expected, 


then to be directed to`this aspect only, 
and so they were. 

The Board refer to the fact that in the 
early stages of the suit the hardest 


‘fought question was that relating to the 


dharm.. They say: “ The main question in 
the suit was whether the gift for charit- 
able or religious purposes was void for 
vagueness and uncertainty” (page $01"). 
It will be noticed from a consideration 
of the judgment of the Appellate Bench 
cf the High Court how large the ques- 
tions of dharm and truat loomed in.the case. 

A second comment made by the Board is 
that atthe stage when Runchordas' case (8) 
had come before the Board, a main question 
for their consideration was that ofthe correct 
account, The foundation for this comment 
is apparent upon a consideration of the 
complicated details of the transit of 
various properties moveable and immoveable 
which bad belonged to the testator, and 
of the variety of transfers by which the 
property moved along the various channels ; 
Pago of 48 MLA] TT 
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‘the. decree as-io the-account being varied 
in each of the Appellate Courts, | 
` -The two comments were clearly made 
“merely to show not inclusively all the 
` points raised, but what were the points 
- which called for. most serious . considera- 
-tion and with which may be compared 
the total neglect of any .question of “the 
widow representing the. estate.” z 

The complete absence of all considera- 
tion of the latier question in the Ran- 
‘chor das’ judgment ~- is explicable by there 
being, as the Board in Vaithialinga’s cise 

(1) state, no serious suggestion possible 
“on the facts of the case’ that the widow 
had ever represented the estate. There is 
“no other explanation. That there was 
absence of all consideration of the ques- 
tion of “whether the widow represented 
the estate” is apparent from the judgment. 

When we tura to the judgment, ` we 
' find the question of limitation in reference 
to. Art. 141 disposed of ina few linea, 


- Without-even a mention of the question. 


‘whether representation of the estate by 
-the -widows and the adverse possession 
‘against them might deprive the rever- 
sioners of. the benefit of that Article, It 
«had been contended by Mr. Mayne’ for 
-the appellants (see page 731*) that the 
- widow represented the estate. No reference 
‘.of ‘any sort or ‘description was made to 
- this contention in the judgment of the 
Board. They merely held that there were 
-a large number of Articles in the Limita- 
-tion Act and held briefly “Art. 141 is 
. that which applies to the present suit.” 
. They had had quoted before them by Mr. 


` Mayne a number of authorities on the. 


‘question of a widow representing the 
. estate and the effect. of adverse possession, 
‘including the case, Lachhan Kunwar v. 
“Manorath -Ram (6). but they made no 
` reference to that or any other cases, 

-- The explanation of the Board’s having in 
- Runchordas’ ‘case. (8y treated with such 
--Bcant -ceremony Mr. Mayne’s detailed 
_argument that the widows represented: the 
estate is to be found: in the. particular 


„facts of. the case rendering that argument , 


in that particular case quite untenable. 
: There is no other explanation of why the 
- argument wag treated as not worth did- 


“cussion: at a time when Lachhan's case (6) . 


. stood, arid -had “been followed in the sense 

-contended for ‘by. Mayne. . 
, ~- In, ‘Runchordas’ -case (8) the Board said, 
. THPageok23B—[Ha] a NM 
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might be the case if the widows or the 
survivor of them were suing, ‘as the 
plaintiff does not derive his right from or 
“through them, and the extinguishment of 


thek right would not extinguish his,” 
It ba “been suggested in some way that 
in makings this observation their Lord- 


ships were expressing an opinion that the 
widow did not represent the estate. But 
a little consideration will show that that 
is not so. The observation was made ia 
connection with the contention of Counsel 
that the reversioner3s had lost their rights 
by virtue of s. 28. Their Lordships brash- 
ed this contention aside by pointing 
-out that while s. 28 could have no bear- 
ing on‘ the title of the reversionéra 
directly because “the period limited fòr 
them is not determined”, s. #8 could algo 
have no bearing on their loss of titlejby limita- 
tion(to which formof loss alone s. 28 relates) 
as representatives of the widow because 
they didnot claim through the’ widows. 
_ This is entirely ia accord, if I may say 
‘so, with the view that I have- already 
expressed that there is ‘no suggestion: of 
the reversioner losing by limitation, either 
directly by some other provision of the 
‘Limitation Act or indirectly because he 
claims through some other~person who is 
barred, a right given to him by the 
Limitation Act. He loses his right (or 
rather he fails to get the right given by 
- Art. 141) if, and it is the point we 
are considering, he loses it at all, not by 
virtue of claiming through the widow, but 
because the widow was representing the 
estate when she lost her right. This 
passage from their Lordships’ judgment in 
Runchordas’ case (8) had, then, no-bearing 
on the question whether the widow : was 
representing the estate and this in my 
view’ explains fully their Lordships’ 
remark in Vaithialinga’s case (1) that the 
Limitation Act was not applied as Counsel 
‘asked forit to ba applied and the passage 
from Runchordas' case (8) is quoted to show 
why ib was not applied. - ye 
. Another instance of failure to appreciate 
“tha trend of the Board's’ commouts in 
Vaithialinga’s cıs2 (1) relates to` the-follow- 
ing -passage. The Board’ in speaking of 
the judgment in Runchordas’ cise (8) said: 
“The defence of limitation wase raised, 
“put the Board hald that it did’ not 
apply." It was suggested at the hearing 
‘that the Board in Vatthialinga’s - case. (|) 
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seemed to ke suggesting by this comment 
that no question of limitation had been 
dealt with or it had .been held to be 
irrelevant. In the first place it is mani- 
festly impossible on the face of it that 
the Board could have meant anything ‘so 
plainly contrary to the fact. They .did 
not, of course, mean that no “question of 
Art., 141 had been raised and that that 


Article had not been applied. The words’ 


must be read with the quotation from 
Runchordas' case (8) which follows and 
which I have just noticed. Clearly gill 
that was. meant was that the defence of 
limitation was raised that the widows 
were barred by s. 28 and Art. 144 and the 
reversioners, therefore, also through them, 
and. that the Board had held. that the 
defence that the reversioners were in that 
way barred by limitation did not apply 
because the reversioners did not derive 
their right from the widows, 

. The passage was quoted merely to show 
why the defence of limitation based on 
s. 28 and Art. 144 was not applied. 

If, therefore, it is not presumptuous’ for 
me io say so ihe history of the passage 
of Runchordas’ case (8) through the various 
Courts supports the declaration of the 
Board in Vaithialinga's case (1) that 
Runchordas’ case (8) ‘was decided upon 
its particular facts, and that no serious 
question of there being on those facts 
any representation of the “ estate” by the 
widows was possible, - 

Fifth question.—In view of the opinion 
of a majority of this Bench expressed at 
the hearing egainst the contentions of 
appellant's Counsel on the first three 
questions, (the fourth not having arisen), 
Councel naturally did not pursue argu- 
ment for a re consideration of whether a 
Hindu widow might not in the matter of 
adverse possession in some circumstances 
at any rate represent the estate, 

While, holding the view that I have 
expressed that the scope of Jtunchordas’ 
case (8) has been shown by the obserya- 
tions of their Lordships to þ 
much narrower than has been assumed 
I should have been glad io. hear the 
. further question argued as to whether the 
widow could in any way, and, if so, to 
what extent and when, represent the estate 
with particular regard te the matter of 
„adverse possession, but it would be equally 
infructuous for.me to proceed to examine 
it fully. and I will only state some pro- 
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positions on which I should like to have 
heard arguments. 


The decisions as to the effect of decrees 


„based on title and on adverse possession 


being only particular instances: of the appli- 
catior of the rule in Shivagunga case (10), it 
would have been ofinterest to consider why, 
if some decrees properly obtained bind 
the reversionerson the principle that the 
widow represents the estate, the widow 
should not,atany rate in some cases, ‘be. 
held to represent the estate . where there is 
merely a question of adverss “possession. 
against her. Ifit be suggested that in the 
case of mere adverse possession the rever- 
sioners cannot interfere, it is equally the 
case that in a suit by or against the widow 
they cannot interfere and yet they may be 
bound. It is suggested that it would be 
most inequitable to hold the reversioners to 
be. bound by the mere inaction of the 
widow in allowing eomebody else to acquire 
title by adverse possession, She may 
have been negligently inactive. But such 
an argument only begs the question, by 
assuming a fact, negligent inactivity on 
the part of the widow. It might well be 
that the widow had not been merely inactive 
buthad consulted with her legal advisers, 
and possibly even with the reversioner 
himself, and had properly and wisely ar- 
rived at the conclusion that it was better 
not to fight the alleged trespasser in regard 
to a small portion of the estate and by that 
fight perhaps risk the raising of a possible 
doubt as to the title to the whole estate, a 
matter hitherto passing unnoticed; or that 
at least it was desirable to avoid risking 
the wasting of the rest of the estate in use. 
less litigation. How it might be asked can 
it be said that she was not in every sense 
of the term representing the estate, just as 
much as she would have if she had actually 
embarked on useless litigation? Olearly 
each ofthese instances (of) negligent in- 
activity and the case I have suggested 
differs in its facts and in justice calls for a 
different answer, 

Again, does not a hard and fast rule lead 
to the following extraordinary position. 
Where (a case mentioned at the hearing) 
adverse possession has begun against the 
last male holder and one day later he dies 
and the. adverse possession continues 
against even a negligently inactive widow 
for.eleven years and three hundred and 
sixty-four days, the reversioneris held 
bound; but if the last male owner had ` 
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died the day before adverse -possession 
began then, though an active widow after 


taking advice, possibly of the then next“ 


reversioner, had decided not to waste the 
rest of the estate in useless litigation, the 
reversioner would not be bound. 
' Again, where a widow has bona fide 
fought an alleged trespasserin the Oourts 
and lost, the reversioner is held bound, but 
where the allegsd trespasser can only say: 
’ “Thad such a strong case that no one 
thought it worthwhile to fight me”, twenty 
- years later his son may be called on to, 
eae suit when evidence has been 
ost. 

What is the apology for these and other 
such anomalies ? 

Is there ny principle underlying 
them ? ir: 

To refer to afew cases, in Saroda Soon- 
dury Dossee v. Doyamioyee Dosee (16) and 
cases in which is was followed the rever- 
sioners were held bound. By Srinath Kur 
v..Prosunno Kumar Ghose (17) and the 
cases which followed it they were liberated. 


By Lachhan Kunwar v. Manorath Ram (6) - 


and the cases in which it was followed they 
were bound again (the Judicial Commis- 
sioner in plain language so held and their 
Lordships concluded by affirming in plain 
language ths correctnesaof his finding and 
in this sense the case was for some tima 
understood). And itis suggested that by 
Runchordas’ case (8) they have been liberat- 
ed again, 


The nearest approach to asuggestion of 
any governing principle is based: on a 
change as betwean the Limitation Acts of 
1859 and 1871. Butis there any real value 
in this suggestion? Itcould in any case. 
only account for one change. But in fact as 
early as 1883 when the Limitation Acts of 
1871 and 1877 were comparatively recent 
Prinsep, J. in Srinath Kur v. ‘Prosunno 
Kumar Ghose (17) said he had great hesita- 
tion in coming to the conclusion that the 
Legislature in 1871 deliberately altered the 
law laid down in 1868 and only agreed with 
reluctance, Again Art. 141 of the Act of 
1877 did not pravent their Lordships of 
the Privy Oouncil from holding, in Hari 
Nath Chatterjee v. Mothurmohun Goswami 


(13) that the reversioner was not a person - 


“entitled”, having lost his title by the 


(16) 50. 938. 
(17) 9 O. 934; 13 O.L, R. 372(F, BJ), 
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decree against the widow. If he ean lose 
his title in one way by a decree, there is no 
reason why he should not be held to have 
loat it. ix another way if the particular 
circumstances are such that the widow can 
be heid to have represented the estate 
within the meaning of the main initial 
rule of Shivagunga case (10) and that such 


circumstances may very well exist I have 


already shown. f . 

I note here that a reference was made to 
Art. 141 at the hearing before us. Oounsel 
for the appellants urged that the reversion- 
ers were not persons “entitled” within the 
meaning of Art. 141 and, therefore, could 
not claim the benefit of that Article. When 
asked how they could be said to have lost 
their title, he referred to s. 28, and Ari. 
144. But the obvious answer to him was 
that tha title referred to in Art. 141 of the 
Limitation Act could not be possibly held 
to hava been lost by the provisions of some 
othec general Article of the same Act such 
as Art. 144, for such a view would be to 
nullify the former Article (though it might 
ba different in the case of such an Article 
as Art. 129). The reveraioners clearly 
could not be held to have lost their title by 
virtue of the provisions of s. 144, The real 
answer is that which I have stated. 

There is no question of destroying -a 
right given to the reversioner by one 
Article of the Limitation Aet by calling in 
aid another Article of the same Act. The 
reversioner’s right would not be: taken 
away by any provision of the Limitation 
Act. Theinitial point for determination 
is whether the widow herself is barred by 
adverse possession. . That is determined 
by the Limitation Act aby Art. 144, If 
that is determined against her, there is 
no further calling in aid of the Limita- 
tion Act. The next point for determina- 
tion is whether, considering all her acts 
and omissions, she was really represent- 
ing the estate. If she- was, the case 
comes within the rule of Sh vagunga 
case (10) and the reversionersare barred by 
that rule, not. by any section of the 
Limitation Act, the right to the estate 
has bean lost by virtue of that rule, 
they are not “entitled”-and they do not 
come within Art. 141 at all. 

Again, unless this is the meaning of the 
word “entitled”, the meaning, moreover, 
given toit by the Board in Hari Nath Chat- 
terjee v. Mothurmohun Goswami (13), I am 
unable to give any meaning toit at all 


Sa e 


Ordinarily speaking, no person can sueat 
all with success unless he has a title to sue, 
and “there will be no meaning in in- 
‘serting the word-in Art. 141, But there 
was a definite reason in this particular 
case if it was desired to emphasize that 
there were cases in which though he 
woulda ordinarily be entitled, the reversioner 
might- bave’ lost ‘his title through some- 
body else, not the person through whom- 
hé claimed, having lost their title bis 
title being thus prevented from matur- 
ing by reason of the application of the 
principle Jaid down in Shivagunga case 
(10), It was considered desirable by the 
insertion of the word “entitled” to exclude 
‘the reversioner from getting the benefit 
of ‘Art. 141 in those cases where owing 
to this special rule his title had not 
matured, and to suggest that the effect 
of the insertion of the word “entitled” 
is confined to cases where a decree has 
been obtained against the widow is to 
beg the’ whole question. : : 
:“Nor does this view render Art, 141 
meaningless. There remain all those cases 
upon. which Art. 141 can operate in which 
the reversioner is still “entitled”, for 
instance, a case where, though adverse 
possession is proved against the widow, 
-but if is not proved that she was re. 
‘presenting the estate in her acts and 
-omissions. In such a case but for Art. 
‘141 the ` reversioners would come under 
Art. - 

- It has ‘been suggested, though again, of 
course, the point has not been argued, 


“that the reversioners could have no right . 


to. bring a declaratory suit. Whether 
“this is so ornot, and it is -by no means 
sGertain, I'am unable to appreciate why 
-it: should be necessary for them to bring 
-a declaratory suit. When the widow dies, 
df the reversioner is resisted in obtain. 
-ing..._posgession, he would bring a suit 
inthe ordinary way and the question 
would ‘have to be decided, whether he 
‘is “entitled” or. not. The need for debat- 
‘ing ‘whether he could bring a declaratory 
‘suit: would only arise ifit was suggested 
-that the’ reversioner was bound in- all 
‘cases of, adverse -possession against the 
widow, and, of course, nobody suggests 
anything of the sort. 
» Failing any question of principle, 
‘thé only. other answer given, go far as I 
fam aware, is that there is much that 
itis (not logical in “Hindu Law--a3-de- 
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termined by the Courts and that it has 
been held in Runchordas’ case (8) that a 
Hindu widow in the the matter of adverse 
possession never represents the estate 
unless a decree has been obtained. But if 
the right view of that case since their 
Lordships’ discussion of it be that which 
I have suggested, ‘Runchordas’ case (8) is 
not authority for any such wide proposi- 
tion, but, while itself consistent with logic 
and common-sense, leaves the door: wide 
open to the application of common-sense 
and logic to other sets of circumstances. 

Do not these considerations suggest that 
there can be no hard and fast rule and 
that the appropriate answer is that in each 
case the question whether the widow re- 
presents the estate must be answered, as 
in the case of decrees, on its own facts and 


‘that in certain circumstances, though not 


in every case any more than in the case 
of every decree, the widow may represent 
the estate and the reversioner be bound, 

However all this may be, and whatever 
view might eventually be taken of these 
and other considerations, it would be infruo- 
tuous to pursue this question in view of 
the fact that, upon a majority of this Bench 
expressing theiropinion that their Lordships’ 
observations in Vaithialinga Mudaliar v. 
Srirangath Anni(1) did not throw any doubt 
onthe correctness of thedecision in Runchor- 
das’ case (8) as hitherto understood, this, 
actually the referred question, was not 
argued. 

I would answer this reference as fol 


lows — i 


(1) The rulein Shivagunga case (10}which 
was affirmed by their Lordships at pagey04* 
of Vaithialinga Mudaliary.Srirangath Anni 
(1) was the initial main rule, and that only, 
that there are cases in which the widow 
represents the estate so that acts and 


. omissions by her may bind the reversioners, 


They did not make any pronouncement at 
all either formal or by way of obiter dictum 
on the effects of adverse possession against 
the widow or in what, if any, circum- 
stances she represented the estate in refer- 
ence to adverse possession against her, 

(2) The confirmation by their Lord- 
ships of this rule in Shivagunga case 
(10) did not in any way challenge the 
correctness of the decision in Runchordas 
Vandravandasv. Parvatibai (8). 

(3) Nothing that was said in this dis- 
cussion of Runchordas’ ease (8) in par- 
~ *Page of 48M—[H#ad.] 77 | d 


“ug i think if 
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ticular. suggests that in their Lordships’ 
view that case was wrongly decided. 

(4) The discussion -of Runchordas' case 
(8), though it does not suggest that the case 
on its particular facts was wrongly decid- 
ed doses narrow the scope of that case show- 
ing thatit is not, as it has been treated 
a3 being, authority for any broad pro- 
position that a Hindu widow does not, in 
the matter of adverse possession, where 
there is no decree, everso represent the 
estate that the reversioners will be bound 
by adverse possession running for 12 years 
against her. i : 

(5) This question, which is the one ac- 
tually referred to the Full Bench, was 
not argued, and I, therefore, express no 
opinion in regard to it beyond atating 
that, as at present advised, Iam of opinion 
that the question whether a reversioner is 
barred by adverse possession against the 
widow on the basis that she represented 
the estate, thus coming within the main 
rule of Shivagunga case (10) isa question 
to be decided, asin the case of decrees, 
on the facts of the particular case. 

“By the Court,— With these answers 
_ let the reference be returned, 





After receiving theopinion of the Full 
Bench the Division Bench delivered the fol- 


fowing | 
JUDGMENT. 

Boys, J.—This appeal was referred by 
Mr. Justices Sən and myself to the Chief 
Justice for the appointment, if he saw 
fit, ofa Full Bench, and a Full Bench was 
constituted. The question referred above 
was as follows :— 


-“ To what extent, if any, and under 


what circumstances will adverse posses- 
sion, proved. as against a female heir, 
bind the reversioners.”” 
- Of that Fall Bench I was one of the 
members, and, in my judgment, sitting as 
a member of the Full Beach I have set 
forth what took place at the hearing; 
but now that the case has come’ back to 
desirable sitting as a 
member of the Division Bench to finally dis- 
pose of the appeal, to say briefly how in 
my view the answers given by the Full 
Bench bear on the cass that we have to: 
finally . decide. The contention for the 
appellants: before the full Bench was that 
the observations of their Lordships at 
pages 893-904* ofthe report in Vaithialinga 
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plication throw doubt on the correctnes : 
of the decision in: Runchordas'-case (8). It: 
had for some years past i.e, since the- 
decision of their Lordships of. the Privy 
Oouncilin Runchordas Vandravandas v. 
Parvatibai (8) been considered that it 
had been decided in that case that time. 
did not ever begin to run against the_ 
reversioners where there was mere adverse 
possession (i.e.and no decree) against a 
Hindu female heir until’ the death of the 
lady when the reversioners became entitl-: 
ed to possession, reference, of course, being 
made to Art. 141 of the Limitation Act, 

In order to open the road for argument 
on the broad question referred, Counsel 
for the appellants endeavoured to show that. 
the later decision of their Lordships had: 
thrown doubt on the’ correctness: of the 
earlier. As my brothers, the Acting Chief 
Justice and Mr. Justice Mukerji, were appa- 
rently of opinion at the hearing- that they 
could not accept Counseél’s contention that 
thecorrectness of the decision in Runchor- 
das’ case (8) had been doubted, Counsel for 
the appellants'did not proceed: to argue: 
the general question which we referred.. 

The judgments which we have to con- 
sider contain the following answers :— 

Mr. Justice Mukerji answers the question. 
that we referred by holding broadly that 
“an adverse possession against a Hindu. 
female heir will not be effective against. 
and binding on the reversioners.” 

The Hon'ble Acting Chief Justice, Mr.. 
Justice Sulaiman, answers the question:that. 
we referred by holding that" where a 
widow has entered into possession as a. 
Hindu widow and has either voluntarily 
parted with possession or been dispossess- 
ed against her consent, a suit: by the 
reversioner brought for possession after 
her death is governed by Art. 141 and 
not by Art. 144, and having been brought” 
within 12 years-of the death of Musam- 
mat Saraswati, is not barred by limitation,” 

- I answered the question as follows :— . ` 

“(1) The rulein Shivayunga: case (10) which 
was affirmed by their Lordships at paga: 
994* in Vaithialinga Mudaliar v. Srirangath’ 
Anni (1) was the iaitial main rule,’and that 
only, that there are cases ia which the 
widow represents the estate: so that acts 
and omissions by her may bind the re- 
versioners. They did not make “any pro- 
nouncement at all either formal or by way 
of obiter' dictum on the effects of adversa 





Mudaliar v. Srirangath Anni (I) do by im- 
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if any, circumstances she represented the 
estate in reference te adverse pessessio 
against her. So 
“(2) The confirmation by their Lordships 
of this rule in Shivagunga case (10) did 
not in any way challenge the correctness of 
the decision in Runchordas Vandravandas v. 
Parvaiibai (8). ` 
“(3) Nothing that was said in this 
discussion of Runchordas’ case (8) in par- 
ticular suggests that in their Lordships’ 
view that case was wrongly decided. : 
: “(4) The discussion of Runchordas’ case 
(8) though it does not suggest that the 
case on its’ particular facts was wrongly 
decided, does narrow the scope of that 
case showing thatitis not, as it has been 
treated as being, authority for any broad 
proposition that a Hindu widow does not, 
in the matter of adverse possession, where 
- there is no decree, ever so represent the 
estate that the reversioners will be bound 
by adverse possession running for 18 years 
against her. f 
> “) This. question which is the one 
actually referred to the Full Bench was 
not argued, and I, therefore, express no 
opinion in regard to it beyond stating 
that, as at present advised, I am of 
opinion thatthe question whethera rever- 
sioner is barred by adverse possession 
‘against the widow on the basis that she 
represented the estate, thus coming within 
. the main rule of Shivagunga case (10) 
is a question to be decided, as in the case of 
decrees on the facts of the particular case.” 
What general answer to the question 
referred may be collated, if any general 
answer can be collated from these three 
judgments, I do-not think it necessary to 
determine. Itis apparent from a considera- 
tion of all the answers that the fourth 
paragraph of my answer is ‘the one that 
would be most favourable to the appel- 
iant; but in the particular facts of this 
ease even that answer will not help him. 
‘If the- decision in Runchordas’ case (8) 
was really only a decision on its particular 
facts and no serious question of representa- 
tion of ‘the estate by the widow could 
arise, and if it is no authority for any 
broad proposition that adverse possession 
against a widow cannot bind the rever 
sioners, two material facts at least in 
` that cage Arethe same as in this—the widow 
had never even obtained a day’s posses- 
sion or ever claimed title. In Vaithialinga’s 


case (d) the reason given by the Board for 


e 
noe 
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holding that no question of representatioh 
of the estate by the widow could arise in 
Runehordas’ case (8) was that the widow 
had never been in possession fora day 
and had never made any claim whatever 
to either possession or title. In the pre- 
sent case thefacts are substantially the 
same—the widow had never been in posses- 
sion for a day, nor did she ever during 
her lifetime make any claim to the — 
estate. Therefore supposing that I am 
correct, if I may say so, in my apprecia- 
tion of . the view taken in Vatthialinga’s 
case (1) bythe Board of Runchordas’ case 
(8) that will not help the appellant. à 

Therefore, though the general question 
referred by” us was not argued, nor the’ 
question dealt with in my fourth answer, 
and whatever may be the general result 
of the answers returned, both, my brother 
are agreed 
and Counsel are agreed that the order 
which we propose to pass-is the only one 
now possible inthe case. . 

It isdesirable that [ should add a few 
observations as regards the judgment of 
Mr. Justice: Page, dated the 16th of May, 
1928, in the original trial before him in 
Aurabindo Nath Tagorev. Monorama Debi (18) 
lest it might be matter of surprise that wo 
had not mentioned this case at the hearing 
before the Full Bench. It appears that 
the report has only just come out and 
the instalment of the Calcutta Weekly, 
Notes in which it appears is the last to 
have been published. The report was drawn 
to my attention after the delivery of our 
judgment in the Full Bench. 


. In my fifth answer in my judgment a 
a member of the Full Bench I said: “Iam 
of opinion that the question whether a 
reversioner is barred by adverse possession 
against the widow on the basis that she 
represented the estate thus coming with- 
in the main rule of Shivagunga case (10) 
is a question to be decided, as in the 
case of decrees, on the facts of the par- 
ticular case.” This appears to be the con- 
clusion at which Mr. Justice Page has 
in effect also arrived. He has held that 
after the comments of their Lordships of 
the Board in Vaithialinga Mudaliar v. 
Srirangath Anni (1) on the decision in 
Runchordas Vandravandas v. Parvatibai (8), 
“the common law of the Hindu community, 


(18) 112 Ind. Cas. 496; 32 O. W.N.913; A.I. R, 1928 | 
Cal. 670; 55 O. 903. y 
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which is to be collected from Goluckmonee 
Dabee v. Degumber Dey (2), Shivagunga 
case (10) and Nobin Chunder Chuckerbutty 
v. Issur Chunder Chuckerbutty (3) is still 
the law ofthe land and has been neither 
abrogated nor varied by any Legislative 
enactment.” In Goluckmonee's case (2) it 
was held that “it.is settled law that 
_adverse possession which bara her (the 
widow) bars the heirs after her.” In 
Shivagunga .case (10) there is the well- 
known passage: “The whole of the estate 
-would for the time be vested in her, 
-absolutely for some purposes, though, in 
_some respects, for a qualified interest.” 
In Nobin Chunder's case (3) it was 
said: ` “They (the reversioners) are also 


bound by limitation, by which she (the 
widow) without fraud or collusion, is 
barred.” In Goluckmonee’s case (2) the 


-- conclusion that the widow represented the 
estate in the matter of adverse posses- 
sion was stated in unqualified terms. In 
Nobin Chunder's case (3) the qualification 
was added “without fraud or collusion.” 
If my understanding of the view that 
was expressed in Vaithialinga’s case (l) of 
the decision in Runchordas’ case (8) is 
correct, there may be also a case where 
there was an absence of any fraud or collu- 
sion butin which the widow cannot be 


held to represent the estate, namely, a case - 


. where she never had and never claimed to 
have’ any more to do with the estate than 
any complete stranger. 

The resultant of these three eases which 

‘Mr. Justice Page has stated in his opinion 
to embody the law of the land may, asit 
appears to me; be fairly stated as, that 
there are casesin which in the particular 

- circumstances the widow may so represent 

‘the estate that where she is barred by 
adverse possession the reversioners are also 
‘barred. 

Boys and Sen, JJ.—The reference 

“which was made in this case having been 


-returned by the Full Bench, itis. agreed | 


by Counsel on both sides that the order 
of the. Court must be as follows and accord- 
ingly it is as follows :— =s 
That the appeal will be allowed in part 
and the decree will be modified to this 
extent that the suit will be dismissed a3 
regards item No.2 ofthe plaint. For the 
rest, the decree of the Court below will 
stand. Itis further agreed that the order 
- on the cross-objections must be that they 
_ stand dismissed, and they stand dismissed 
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accordingly. Costs will be. borne -in pro- 
portion to success and failure. | 
Ae o Appeal allowed in part. 


CALCUTTA HIGH COURT. 
Orvis APPBAL No: 251 oF 1924. 
May 2, 1928. ec. Ak 
Present:—Mr. Justice Subrawardy and 
- Mr, Justice Cammiade. -~ 
HEMANGINI DEBI—PLAINTIFF— 
APPELLANT | i 
VETSUS 
MUNDIR MRIDHA AND OTHERS— 
DEFENDANTS —RESPONDENTS. 
Bengal Survey Act (V of 1875), sa, 47, 62—Order of 
Survey Officer refusing to decide question-of possession 
and determining boundary according to revenue map, 


- finality of. 


An order of.a Survey Officer refusing to decide 
who wasin actual possession and directing that the 
boundary should be determined as it stood in the 
revenue survey map does not inany way stand in 
the way of a Civil Court determining the question of 
possession in a subsequent case on the evidence 


adduced before it. 
Appeal from a decree. of the 
District Judge, Pabna and Bogra, dated the 


- 25th September, 1923. 


Messrs. Atul Chandra Gupta, Dines 
Chandra Roy and Sachchidananda Roy, for 
the Appellant. , 

Messrs. Brojolal Chakravarti and Girija 
Prosanna Roy Choudhury, for the Respond- 
ents. i 
Mr. Biraj Mohan Majumdar, for the 
Deputy Registrar. 

JUDGMENT.—The plaintiff who is 
the appellant before us sued for declara- 
tion ofher tenancy rightin certain lands 


„and for recovery of possession. Her case was 


that the lands formed part of Estate 
No. 239 of the Patna Collectorate corres- 
ponding to Estate No. 77 of the Rajshahi 
Qellectorate and were comprised within 
Chaks Nos. 25 and 28 of the Mehalwar map 
of village Katabari. She alleged that these 


lands which admittedly had been under 


water previously had become culturable 


‘and had been leased by the zemindar of 


the Estate No. 239 to third parties who 
defaulted in the payment of their rent and 
that the tenancy was sold in exeeution ofa 
decree for arrears of rent and was purchased 
at that sale by the plaintiff. The defendants 


denied these allegations, alleging that the 
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lands belonged to village Mashinda within 
- the, District of Rajshahye and that they 
(the defendants) had been in possession of 
those lands for at least 28 years under leases 
granted by the zemindar of Mashinda. 
The Court of first instance gave the plaintiff 
a decree which was reversed by the learned 
Court of Appeal below. The grounds on 
which the learned Judge of the Court 
“below dismigsed the suit are that the lands 
in suit have-not-been identified as forming 
part.of the mouza namėd. by the plaintiff 
and ‘that the: suit is barred. by limitation 
because the defendants have been in posser- 
sion of the:land for at ledst 28 years. These 
findings of the learned Court below are 

assailed in second appeal before us. 
- With regard to the question of limitation, 


it is urged thatthe learned. District Judge - - 


committed an-error in not treating -the 


decisien of the ‘Survey Officer who:demarcat: . 


ed the boundary of the two adjoining 
villages in the year. 1913 as one that proved 
possession on the part of the plaintiff. This 


contention has no force having regard to. 


the terms of the order passed by the Survey 
Officer. Section 47, Survey Act (V of 1875), 
directs that the Survey Officer in deciding 
a dispute as to boundaries between. two 
‘mauzas must determine the boundary with 
reference to actual possession. . Section 62 
of that Act gives that decision the force of 
the decree. The order passed by the 
Survey Officer was that he was unable to 
decide ‘the fact of possession from the 
evidence collected by him: He, therefore, 
refused to decide who was in actual posses- 
sion and directed that the boundary should 
be plotted as.it stood in the revenue survey 
map: The contention set up on -behalf of 


the appellant-is that because: the Survey. 


Officer in his order used the word “determine” 
and said that the boundary should. ‘be deter- 
qined according to that laid down: in the 
survey map, the use of that: word had the 
effect of making theorder an order deter- 
mining ‘the fact of possession. Such a 
conteation cannot be sustained for a single 
momentas theré would: be a contradiction 
. between the conclusion and the- premises. 
The decision of theSurvey Officer, therefore, 
cannot assist the plaintiff in disproving the 
possession of the defendants and, therefore, 
that decision does not in any manner stand 
in the w&ay of the learned Court below 
coming.to the conclusion on the facts‘that 
the-defendants have -been in possession: ‘for 
‘at-leaet-28 -years. That isa finding of fact; 
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and,: as. that finding cannot be disturbed, ., 


it fellows -that the conclusion arrived at 
by the learnéd Court ‘below, that the suit 
is barred by limitation, is correct. It is 
unnecessary, therefore, to go into the other 
question whether or not the lands in suit 
have been ‘identified as the lands which 
formed part of the tenancy set up* by’ the 
plaintiff. On this question alsoit may be 

said that the findings of the learned Court | 
below are findings of fact. The learned - 
Judge has stated that the evidence brought - 
on the record is insufficient to establish the 
identity of thelands claimed. The findings, . 
therefore, cannot be disturbed.. The appeal 


| is accordingly dismissed with costs. 


Be. 38 Appeal dismissed.. 
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BOMBAY HIGH COURT. . 
ORIGINAL O1vit JURISDICTION APPEAL 
No. 34 0F1927. 

March 27, 1928. f 
Present :—Sir Amberson Marten, KT., . 
Ohief Justice, and Mr. Justice Blackwell. 
Tus MERCANTILE BANK or INDIA, 
Limitep—Derrenpant No. 3—APPELLANT 
i - Tersus pe 
_.. Carer, VINCENT L. D’SILVA .. | 
AND ANOTAER—PLAINTIFFS--RESPONDENTS, | 
Negotiable Instruments Act (XXVI of 1881), ss. 4, . 
5, 58, 8&5—Forged endorsement—Rightis of subsequent 
holder—Renewal of instrument after forgery—Rights 


-of holder -of renewed instrument—Promise to pay 


“AB, their successors and assigns" —Instrument, whe- 


‘ther negotiable—‘Certain’, meaning of-—Forgery of 
non-negotiable instrument—Rights of | 
-` property—Right to follow proceeds, limits of. 


olders—Stolen 


A holder ofa negotiable instrument, even though. 
he is abona fide holder for consideration, cannot 
acquire a valid title to an instrument through. a 
forged endorsement. The law is the same in 
England and India in this respect, [p: 827, col. 1. 

Hansraj Purmanand v. Ruttonji Waljt (1), Thor- 
appa Devanappa v. Umedmalji (2), Jai Narain v. 
Mahbub Bakhsh (3) and Banku Behari Sikdar v. 
Secretary of State for India (4), followed. — r 
“But where the original instrument containing the 
forged endorsement is cancelled and: a new instru- 
ment is executed in its place, a` bona fide holder for 
value of the new instrument will.acquire a valid 
title toit notwithstanding the defect in the prior ` 
instrument. [p. 826, col. 2.} ' , 

An instrument which contains an undertaking’ to 
pay “AB, their successors and assigns” or “AB, their 
successors and assigns or order’ does- not satisfy. 
the requirements of. s.4 or. 5 of the Negotiable 


-Instruments Act and, is not a negotiable~ instrument 


under tha Act. [p. 829, col, Ñ} . 


oP aa udah 


112 I. O. 1928 ` 


MERCANTILE BANK OF INDIA Y.. CAPT, VINOENT Li, D'SILVA, 


“ 825 


Notice that a document: is a renewàl'of another - :hew- debentures Nos. 4716,- 6160 and 6161. 


document does not carry- with it notice of any 
defect of title which might have affected the pre- 
vious holder of the original instrument. [p. 832, col. 
T'he signature of the true owner of a non-negoti- 
able instrument was forged therein by his agent 
for collection of interest, and. the instrument was 
endorsed in favour of abona fide stranger, who, 
after getting it renewed in-his own-name endorsed 
the new instrument over ‘ta a bona fide holder for 
value. 
latter : 

Held, that the plaintiff was not entitled to recover 


the instrument or its value from the defendant as, 


the new’ instrument. embodied a different. contract, 
and the defendant was-a bona fide holder thereof 


having no notice of any trust in the plaintiff 8 favour. . 


[p. 830, col. 2 

Proceeds’ A stolen property’ cannot. be followed 
into the hands of an innocent purchaser for . value 
without notice. [p 832, col. 2.1] 

Moss v. Hancock (6), Hallati's Estate, In re (7) and 
Union ` Bank of Australia v. Murray-Aynsley (8), 
referred to. 


Mr. B. J. Desai, (with him Mr. Daphtary), 


for the Appellant. 
-Mr. Lalji, (with him Mr. KATONO wala); 
for the. Respondents: 
= . JUDGMENT. 


Marten, C. J.—Our judgment in in this 


appeal must be-taken along with our judg- 
ments of yesterday evening in the two pre- 
ceding Appeals, Vie, Nos. 32 and 33 of 
1927. 


In the present case wa shave to: -deal vith- 


thirteen debentures of the Bombay Improve- 
‘ment Trust, and one debenture of the 
Bombay Municipality. Different :questions 
-arise on each of them. As regards ten out 
of the thirteen Improvement Trust deben- 
tures, the case is similar to that decided in 
‘Appeal No.32, viz., that the Alliance Bank 
renewed the old debenture and obtained a 
- new debenture in their own name which 
.was subsequently transferred by. endorse- 
. ment in favour of the Mercantile Bank for 
valuable: consideration, We -haveheld in 
effect that this second document like the 


firat.was a negotiable instrument, and that 


-the- Mercantile Bank, beingébona . fide hold- 


" .era of., this .second "document - fer value 


without notice, they are protected-and can 
,. Tetain it notwithstanding any defect in title 


there may have been inthe Alliance Bank . 


.to: the old debenture by reason of Fer- 
nandes’ forged’ endorsement, on the latter. 
Accordingly,.it follows that as regards those 
ten debentures, -the appealof the Mercan 
tile Bank must-bs allowed, and. there: will 
be corresponding relief to ‘that which we 
-have.already given in Appeal: No: 32. - 
Beas a different al arises as. regards 


. endorsed: over to the: plaintiffs. 


In a Bae by the (true ‘owner against the. 


‘That is because No. 4716 was taken. in the 


name of Fernandes himself, and by him 
Then on 
that new debenture there is a subsequent 
forged-endorsement in favour of Fernandes. 
As: regards the other two new -debentures 
they were both issued to the plaintiff's direct, 
and the forged endorsement by Fernandes 
is on each of those new documents. ` 

The distinction then between the'present 
case ‘and Appeal No. 32 is. that the new 
documents now held by the Mercantile 
Bank contain in themselves forged endorse- 
ments, dnd it: is through those forged 
endorsements, that the Mercantile Bank's . 
title is derived: Accordingly, they are 
claiming. to hold the document in reliance 
in part on this forged endorsement. 

‘Now, as I pointed out’ yesterday, this 
being a negotiable instrument, the Bank 


“could have retained it apart from forgery al- 
' -though there was some other fraud by which 
‘the plaintiffs were induced to part with it, 


unless of course the Bank had notice or there 
were circumstances putting them on enquiry 


“asto how Fernandes or the. Alliance Bank 


came to deal with the document. But, as 


. pointed out in Appeal No. 32, forgery 
“under English Law ‘stands on a different 


footing. The. principle was settled long 
before the date of the Bills of Exchange 
Act, 1882, and it rests on-a simple basis, 


viz. that a forgery isa nullity, and con- 
‘sequently a forged endorsement is'a nullity. 


Therefore, there is on the face ofthe docu- 


nenta defect in the title: of subséquent 


holders, because the effect is thesame if on 
a bill payable- to A’B or order you were to 
find endorsements by X,Y, and Z, That 
being so, on the face of the document, the 
subsequent endorsees can get'no title. 

The question then “which, we` have to 
determine is one of construction’ of the 
Indian. Act—by which of course we' are 


- _bound—as to whether the law ‘in India i is 


different on this point’ from the law in’ 
England. It has been pointed’ out to us 
that the English Law with reference to 
forgery, which I have just alluded 
to, is now covered: ‘expressly by’ the 
Bills of Exchange’ Act, 1882. Section ` 
24 provides that where a signature on 
a bill is forged, the forged signature is ` 


wholly. inoperative, and no righ? to re- 


tain- the bill or. to give a discharge can 
‘be acquired through or under” that signa- 
ture,. unless ithe party against whom it ig 
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sought to retain or enforce payment of 
the bill is precluded from sétting up the 
forgery or want of authority. So, too, 
there is anothersection, No. 29, which defines 
a holder in. due course, viz., that he took 
the bill in good faith, and that ab the 
time the bill was negotiated to him he had 
no notice of any defect in the title of the 
. person who negotiated it. 


When we turn to the Indian Act, the 
Negotiable Instruments Act, 1881, it will 
be noticed that that was prior in date to 
the English Act. There is no section there 
precisely, corresponding to 8. 24 of the 
English Act. But we have this in s. 58 
that :—“ When a negotiable instrument 
has been lost or has been obtained from any 
maker, acceptor or holder thereof by means 
-of an offence or fraud, or for an unlawful 
consideration, no possessor Or indorsee 


who claims through the person who found - 


or so obtained the instrament is entitled 
to receive the amount due thereon from 
such maker, acceptor or holder, or from 
any party prior to such holder, unless such 
possessor or indorsee is, or some person 
through whom he claims was, a holder 
thereof in due course.” © : 


Then if oneiturns to the definition of 
‘holder in due course”, s. 9 defines him 
-to be a “person who -for consideration 
became the possessorof a promissory note, Bill 
of Exchange or cheque if payable to bearer, 
or the payee or indorsee thereof, if pay- 
able to order, before the amount men- 
tioned in it became payable, and without 
having sufficient cause to believe that any 
defect existed in the title of the person 
from whom he derived his title.” 


It is said then that there is no distinc- 
tion drawn here in the Indian Act between 
forgery and other forms of fraud, and 
that in the present case the Bank are pro- 
tected because there is nothing on the face 
of these particular three debentures Nos, 
_ 4716, 6160 and 6161 to give the Bank 
cause to believe that any defect existed in 
the title of the person from whom they 
derived their title, viz., the Alliance Bank. 

Bat this question as to whether a dis- 
tinction exists between Indian Law and 
English Law on this particular point has 
been dealt with in at least four different 
cases in various Presidencies in India. There 
is-jn the first place the decision of Mr. 
Justice Russellin Haunsraj Purmanand v. 
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‘Ruttonji Walji (1), which I cited yesterday 
on another point, viz., as to the effect ofa 
renewal where the forgery is in the old 
note. E 


SA should here like to mention, what I- 
intended to mention yesterday evening, viz., 
that under the Indian Securities Act, 1920, 
which applies to Government securities 
such as those which Mr. Justice Russell 
had to deal with, it is provided bys. 16. 
as follows :— s ; 


“(1) When a renewed Government pror 

missory note has been issued under 8. 12, 
ora new Government promissory note has 
been issued upon conversion, consolidation 
or sub-division under s. 15, in favour of 
any person, the note so issued shall be 
deemed to constitute a new contract bet- 
ween the Government and such person and 
all persons deriving title thereafter through 
him. - 
- (2) No suchrenewal, conversion, consoli- 
dation or sub-division shall affect the rights 
as against the Government of any other 
person tothe security or securities so re- 
newed, converted, consolidated or sub- 
divided.” 


Accordingly, I take it that, at any rate as 


. far as Government promissory notes are 


concerned, the decision of Mr. Justice 
Russell as regards the renewal of those 
notes could not stand ina case to which 
s. 16 applies. Shortly stated, the effect 
of our decisionin Appeal No. 32 is sub- 
stantially onthe lines of s. 16,- viz., that 
a renewal is a new contract and must be 
dealt with accordingly. 


But notwithstanding that we disagree 
with this portion of Mr. Justice Russell's 
judgment yet his main judgment is direct- 
ed tothe effect of forgery as between the 


defrauded owner and the subsequent trans- 


feree of the original document. After 
considering the whole matter he came to 
the conclusion that forgery was an excep- 
tion both in India and in England, and 
that accordingly the original owners could 
recover the documents then in question. 
In our Court, there is also the judgment 
of Mr. Justice Mulla in Thorappa Devan- 
appa v. Umedmalji (2) to the same effect. 
There the head-note runs: 
.. “Section 58 of the Negotiable Instra- 


(1) 24 B. 65; 1 Bom. L.R. 734. l 
(2) 87 Ind. Cas. 226; 25 Bom. L. R. 604; A. L R, 1924 
Bom, 205, ~= 5 5 
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ments Act, which proteets a holder in due 
course where a negotiable instrument has 
been obtained by means of an offence, 
does not apply to a case of forgery.” ` 

There the learned Judgesays (page 607*):— 

“Tt is well established that if a party 
primarily liable on a negotiable instrument 
pays the amount thereof to a wrong per- 
son, who holds it under a forged indorse- 
ment, he remains liable to the true owner. 
The only exception to this is where the 
payee’s indorsement on a cheque payable 
to order is forged. In such a case it is 
provided -by s, 85 of the Negotiable 
Instruments Act, 1881, that the drawee is 
discharged if he pays the amount in due 
course. No holder ofa negotiable instru- 
ment, though he may be a holder in due 
course,-can acquire a title to the instru- 
ment through a forged indorsement.” 

Then the learned Judge cites Hunsraj 
Purmanand v. Ruttonji Walji (1) and Jat 
Narain v., Mahbub Bakhsh (3) and 
Banku Behari Sikdar v. Secretary of State 
for India (4). Accordingly in that case 
ib was héld ‘that the first defendant was 
clearly liable to the true owner for the 
-amount of the hundi, there being a forg- 
. ed endorsement on the kundi. 

Next, turning to Banku Behari Sikdar 
v. Secertary of State for India (4), 
there again the head note runs: “No 
person can claim a title to a nego- 
tiable intrument through a forged indorse- 
ment. Sach an indoraement is a nul- 
lity and must be taken as if nosuch in- 
dorsement.was on the instrument.” 

In’ that case the learned Judge 
held that the endorsements on the notes’ 
.through which the Bank claimed were 
forgeries, and he accordingly entered 
judgment against the Bank for the amount 
of the notes. The learned Judge expressly 
says (page 250*): “There does not appear to 
me to be any difference between thelaw in 
England and in India in this respect”, 
viz, the effect of a forged endorsément, 


So, too, in Jai Narain v. Mahbub Bakhsh 
(3), Sir John Stanley and Mr. Justice 
Burkitt followed the decision of Mr. Justice 
Russell ia Hunsraj Purmnanad-v. Ruttonji 
Walji (1) and heldthat as there was a for- 
gery, the subsequent holders could not 
retain the documents, ss 

(3) 28 A. 428; 3 A. L. J. 203; A. W. N. (1908) 77. 

(4) 1 Ind. Cas. 929; 36 0. 239, a 

“Page of 25 Bom. L. R.—[Hd.] 

*Page of 36 O.—[Ed.] 
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The authorities, therefore, in. India so 
far as they have been brought to our, 
‘attention are unanimous in favour of 
the plaintiffs in this respect, and after 
carefully considering the arguments pre- 
sented. to us, we think we ought to follow 
them in the present case. I will do so 
on the ground that there is nothing in 

“the Negotiable Instruments Act, which 
obliges us to treat a forged endorsement 
as if it was a valid endorsement. The 
ratio decidendi given in the forgery cases 
appeals to my mind, viz, as I haveal-. 
ready explained,: that a forged endorse- 
ment is a nullity and consequently there 
is no question of a subsequent holder 
being a holder in due course. 

That being so, it follows that as re- 
gards these three debentures, the judg- 
ment of the learned Judge must be afirm- 
ed and the appeal dismissed. 


`. [now furn to the Municipal debenture, 
and although this is only for Rs. 1,000, 
it raises to my mind questions of con- 
siderabe legal difficulty. “In the first place, 
we have no doubt an old debenture and 
a new one, viz, the old one No. 126 
dated July 29, 1909, and the new one 
-No. 308 dated May 26, 1920.. Farther, 
_the old debenture like those in Appeal 
No. -32, was renewed by the Alliance 
Bank. The new debenture is expressed 
to be in the “latter's favour, and there 
is an endorsement by the Alliance Bank 
in favour of the Mercantile Bank. 


Stopping there, therefore, we have cir- 
‘cumstances similar to those in Appeal 
No. 32, viz., that the fresh debenture on 
which the Mercantile Bank relies is not 
in any way forged but that the forgery 
is on the old one. But we have to 
consider at least two other important 
‘points. First, was .this debenture a nego- 
tiable instrument, like we have held the 
other documents to be in the other appeals? 
And, secondly, ifit was not a negotiable 
instrument, then can ‘the plaintiffs recover? 
This particular debenture is issued in 
pursuance of the City of Bombay Municipal 
Act, 1883, as subsequently amended. 
Section 106 gives power to borrow and s. 108 
‘gives power to borrow inter alia on the 
security of the taxes which the Corporation 
is authorized to levy. Then s.110 provides 
that :—“(1) Every mortgage authorized to be 
made under this Chapter shall be by deben- 
ture inthe form contained in Schedule 
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` O., or in such other form as the Corporation, 
withthe consent of Government, shall from 
time to time determine. . -> Pa: 
. (2) Every debenture issued under this 
Act shall be transferable by endorsement, 


and such transfers may. be in the form of 


Schedule D, or to the like effect. 

- ` (3) The right" to payment of the moneys 
secured by any.of such debentures and to 
sue in respect thereof shall vest: in the 
holder thereof for the time being, without 

-any preference by reason of some ef such 
debentures being prior in date to others.” 

When one turis to Schedule O it will be 
found that the document in question con- 
tains a promisetoa pay A B,his heirs, exec- 


utors, administrators and assigns and then - 


by way of security for the said payment, the 
Corporation grants and assigns to A B, 
his heirs, executors, administrators and 
assigns, such proportion of the moneys 
arising or accruing by. virtue of the said’ 
Act from. the particular taxes.as the sum 
aforesaid doth or shall bear to the whole 
sum which is or shall be borrowed on the 
. credit of the said taxes to hold to the said 


A B_ hisheirs, executors, administrators and: ` 


assigns. 
Schedule D is:— R | 
. “J, £. B., in consideration of the sum 
'. paid to me by C. D., of 

„do hereby transfer to thé said 
C. D., his heirs, executors, administrators 
and ‘assigns, the -within security, and all 
my right, estate and: interest in and to the 
maney thereby secured.in and to the (taxes) 
thereby assigned, '™ - od 
_-Now-the particular documents we have 
got arefirst the original one No 126. .This 
-contains _ i 
Bank of Bombay, their successors’ and 
assigns, and there is by way of security. 
an assignment to the Bank, their suc- 
cessors and ‘assigns ‘of the foregoing 
proportion of the moneys accruing from 
the texes. It will be observed that this 
“document is by no means in the ordiaary 


Then the form of endorsement in 


form of a negotiable instrument. Nothing, 


there is said of as to its being to order. 
There is added to it an assignment. by 
way of mortgage of the taxes.’ - | 

. Then when we come to the new deben- 
ture No. 308 I do. not know whether the 
form of it is equally material for present 
purposes, but it has been. altered in 
rather 4 curious way. This new deben- 
ture is expressed to bə payable to ““‘the 
Alliance Bank their successors and assigns 
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or their order.” And still more strangely 
the assignment of the debt is: “We do 
hereby grant and assign unto the said 
Alliance. Bank of Simla, Ltd. their suc- 
cessors and assigns or their order such 
proportion of the moneys” ete. - a 

I may add: that so far as the endorse- 
ments on the old and new debentures go, 
they arenot in the form given in ‘schedule 
D, but are’ simply ordinary’ endorsement 
“Pay A B, or order.” Further on the: 
new debenture 308 there is at the side 
a, statement “Old Number 126 Renewal. 
This-Debenture is transferable by endorse- 
ment,” i 

Are wethen to consider this- document. 
as a negotiable instrument by the law 
of merchant. Here I may notice that the 
Bank did notin the Court below produce 
any evidence whatever to show that these 
particular debentures of the Municipal Cor- 
poration are treated by the law of mer- 
chant in Bombay as being negotiable. 
Consequently wé -have not the. circum- 
stances-relied on by Mr. Justice Kennedyin 
Bechuanaland Exploration Co. v. London 
Trading Bank (5) that though a particular 
document —in. that case a bearer deben- 
ture—may not be a negotiable instrument 
within the meaning ofthe Bills of Exchange 
Act by reason of the special conditions attach- . 
ed to that debenture, yet if it is shown by 
conclusive evidence that in the mercantile 
world and on` the Stock Exchange for 
many years it has been the custom to 


‘treat the document as negotiable and 4s 
‘passing. by delivery, then it may and. 


should be treated as a negotiable instru- 


ment. 


We are, therefore, thrown back in the 
present case on the Negotiable. Instru- 
ments Act. I will here note that under 
s. 4 of the. Act, a promissory note is 
defined to mean ‘‘an instrument in-writ- 
ing containing an . unconditional under- 
taking, signed by the maker, to pay a 
certain sum of money only to, or to the 
order. of, a certain person, ,or to the 
bearer of the instrument.” A Bill of Ex- 
change is defined in similar terms ‘by 
s: 5, and at the end of s. 5 it is stated: 
“Thé: person to whom it is clear that the 
direction is given or that payiient is to 
be made may be a ‘certain person,’ within 
the meaning of this section. and s; 4, 


. (5) (1898) 2 Q. B. 658;, 67 L.J.Q B. 986; 79 L. T. 
270; 3 Com. Cas. 285, : - GAN hee 
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although he is mis-named or designated 
by description only.” i é 

- We have to consider here then whether 
a direction to pay A B, “their successors 
and assigns” in she earlier document, or 
“ A B, their sucressors and assigns or 
their order” in the second document, 
satisfies the requirements of 8, 4 or 5 
of the Act. We have further to consider 
the effect of s. 110 (2) of the Bombay 
City Municipal Act as to the form in 
which an endorsement for transfer of the 
debenture ‘should be made. It is clear 
that: the endorsements that have taken 
place are not in the form of Schedule D, or 
to the like effect. And if it be said 
that there is powerto have debentures 
in other forms as in Schedule C, then that 
other form must be with the consent of 
Government, and the Bank has given no 
‘evidence that ‘such a censent has been 
‘obtainad.-Speaking for myself I do not 

—‘attach importance to the form of endorse- 
ment as_g. 110 (2) is permissive and not 


—— compulsory as regerds Schedule D. But I 


do attach importance to the description 
of‘ the payee, and-I cannot help thinking 
that this change of form has been done 
deliberately, and that the ordinary form 
“ of a negotiable instrument has been de- 
liberately altered hare. ` - 
On the whole, then, particularly in the 
absence of any evidence by the Bank as 
to the. custom of the market to treat 
- these documents as negotiable, I would 
hold that the defendant Bank have failed 
to prove that’ the document on which 
they rely is a negofiable instrument. - 
“But that leaves one to consider what 
is then the legal position. Now if we 
were merely dealing with the old de- 
benture,, and the Mercantile Bank were 
subsequent holders ofit after the forged 


endorsement, then of course the present. 


would be an a fortiori case from that 


which we have, already held as 
Jegards Improvement Trust débentures . 
‘Nos. 4716, 6160 and 6161. It would 


follow that if tie Bank could not hold 
even a negotiabla instrument because 
it. bore a forged endorsement, still less 
could they held a non-negotiable instru- 
` ment. But that ie not the ‘case we. have 
to deal with. Thereis no forgery on the 
new debenture. Weare consequently left to 
enquire from the phintiffs as to what right 
they have to the possession and delivery up 
‘of the new debenture. Let the old 
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debenture be treated as stolen property. 
I think in effect it was-stolen by Fernandes, 
But I am not prepared to accept the Pro- 
position that the proceeds of stolen pro- 
perty may be recovered in whosoever's 
hands they may eventually be found and 
identified, notwithstanding that the holder 
may have'no notice whatever that these 
‘Proceeds represent the proceeds of stolen 


property. | 

Ido not want to go into the English 
authorities as regards the recovery of 
stolen property itself. But there is an 
instructive judgment,ifI maybe allowed 
to say so, by Mr. Justice Ohannell in 
Moss v. Hancock (6). That was a case 


where a thief had stolon fromthe respond- 


ent agfive pound gold piece. (which by 
Royal Proclamation had been made current 
coin of the realm) and -had changed it 


with the appellant-who was a dealer in 
curiosities, for five sovereigns. It was 
held that under the circumstances tho 
coin had not been received by the appel- 
lant as current coin, and that an order 


. might be made ordering the appellant to 


restoreit to the respondent. That was on 


‘the ground that the five-pound gold piece 


was not really dealt with as current coin of 
the realm but wassold as curiosity. Deal- 
ing with that, Mr.- Justice Channell says 
(page 118*): < -` Í 

. “If the coin had been dealt with and 
transferred as current coin of the realm, 
as, for instance, in payment for goods 
purchased orin satisfaction ofa debt, or 
‘bona fide changed as money for money of 
a different denomination, I think a question 
of law of great difficulty would arise”. f 


< He then proceeds to deal with -the law 
on that point. That is partly “because 
current, coin of the realm, like a negoti- 


able instrument, is an exception -from the 


general English Law that stolen - chattels 
can under certain conditions be recovered 
py thig true owner if: they. can-be indenti- 

ed. < : 

An illustration’ occurs in a.case from 
Allahabad, reported in this morning’s 
newspaper, to the effect that a Gov-rn- 
ment currency note -passing into the 
handsofa bona fide holder for-value 
without notice ofa theft can be retained 
by that bona fide holder, and ethat he 
` (6) (1899) 2 Q. B. 111; 68 L. -J.,Q. B. 657; 47W, 
ao 80 L. T. 693; 15 T. GOR: 353; 19 Cox. 0.0 


- *Page of (803) 2 0. BEd] oe 


830 e 
ought not tobe ordered by a Magistrate 


under the Oriminal Procedure Code or. 


the indian Penal Code to give up that 
currency note merely because the original 
thief had been prosecuted to conviction. 
“The strongest way then in which I think 
the case can be put for the plaintiffs is 
that Fernandes was their trusted agent 
and ina fiduciary capacity, and that con- 
sequently the old debenture was trust 
property in his hands, and that certainly 
the old debenture and the proceeds of it, 
if those proceeds could be identified, could 
be recoveredfrom Fernandes or from his 
legal personal representative. That is ex- 
haustively dealt with by Sir George Jessel 
in Hallett’s Estate, Inre (7). I refer in 
particular to what the learned Judge says 
at pages 708* to 711* and again at pages 718* 
and 720*, Sir George Jessel there points 
out that in equity there is no substantial 
difference between a person occupying one 
form ofa fiduciary position and a person 
occupying another, Consequently in that 
case the bailee of certain bonds, who 
corresponded very much to the position 
of Fernandes in the present case, was in 
a fiduciary position to the true owner Mrs. 
Cotterill, and nonetheless so because, 
like Fernandes in the present case, .he 
was authorized to receive interest on the 
bonds in question, Hallett, like Fernan- 
des in the present case, misappropriated 
the bonds, and the question was whether 
the prozeeds of those bonds could be 
followed by the true owner into the 
hands of Hallett or his legal representative. 
Ths actual decision was that the proceeds 
could be followed, and that where the 
proceeds had been mixed up by the bailee 
with the moneys of hisowninthe Bank, 
then the true owners had a charge on that 
account to the extent te which it represent- 
“ed the trust property. . 


On the other hand,it must be bornein 
mind, as pointed out in the Union Bank of 
Australia v. Muray-Aynsley (8) that there 
is a clear distinction between the position 
of a trustee towards his cestui que trust 
on the one hand, and the position ‘ofa 
trustee towards his own banker on the 
other. The mere fact that a trustee keeps 
a banking account which contains no 
notice of a trust, does not mean thata 


beneficMry can geta charge valid against 
(7) (1879) 13 Oh. D, 696. 
(8) (1898) A. O. 693; 67 L. J. P. O. 123. . 
*Pages of (1879) 13 Oh. D.—[Ed] 
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the Bank’s claims. Consequently in the- - 
letter caseit was held on the facts that 
the Bank had no notice that the moneys 
paid into this particular account were 
trust funds, and that accordingly, as 
against the Bank's debt the charge could. 
not be enforced. 

One may also put itin another way, that 
speaking generally these trusts or equities 
cannot be enforced unless the person 
acquiring the property in’ question has 
notice of the trust. That.is borne out 
clearly by the Indian Trusts Act, 1882, s. 63 
of which states:—“Where trust property 
comes into the hands of a third person 
inconsistently with the trust, the bene- 
ficiary may require himto admit formally, 
or may institute a suit for a declara- 
tion, that the property is comprised in the 
trust.” ; 


Then comes an Exception in s. 64:-— 
“Nothing in s.63 entitles the ficiary 
to any right in respect of property Iù 
hands of—(a) atransferee in good faith for 
consideration without having notice of the 
trust, either when the purchase-money was 
paid, or when the conveyance was executed, 
or (b) a transferee for consideration from such 
a transferee,” i 


The question then to my mind resolves. 
itself into this: Did the Mercantile Bank 
when they took this new debenture No. 308 
have notice of any trust in favour of the 
plaintiffe? There ig nothińg whatever on the 
face of this new debenture to give them any 
such information. There is nothing in the 
case ‘to suggest that there was anything 
suspiciousin the relations between Fernandes 
and the Alliance Bank, or in the relations 
between Fernandes and the Mercantile 
Bank, It was admitted in the case that up 


-to the discovery of the forgéries, Fernandes 


was regarded as a respectable and responsible 
person. Iam not quoting the exact words 
but that is the effect of it, So that all that 
really can be relied on to show that the 
Bank had notice is this endorsement on the 
renewed debenture. Hven supposing in 
equity the Bank had notice of the renewal 
and, therefore, of the forgery how did it get 
notice of any trust in favour of Fernandes? 
A forged endorsement is no notice of a trust, 
and ifitcould be said, which I very much 
doubt having regard to the nature of the 
instrument, thatit was the duty of the Bank 
to call onthe Municipality to produce the 
old documents, yet even if they had done so, 
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in my opinion, that would not 
notice of the trust in question. 
That being so, it- follows that in my 
judgment the plaintiffs have failed to 
establish their case in equity against the 
Bank on the ground of notice of Fersandes’ 
breach of trust. I think the plaintiffs also 
fail if they base their case—as they have 
done in their plaint—on their being the 
owners-at-law of this second debenture as 
representing the proceeds of the first one. 
We have already held in the other appeal 
that these documents must be regarded as 
distinct contracts, and as I have already 
- pointed out, we think it really follows in 
that respect what is stated in the Indian 
Securities Act,s, 16 as regards Government 
securities, a ets 
The result is that in my opinion the 


give them 


plaintiffs have failed to establish their case’ 


as regards this Municipal debenture, and 
that accordingly as. regards this Municipal 
debenture the appeal must be allowed. 
The question of costs we will deal with 
after my brother Blackwell has given 
judgment. : 

Blackwell, J.—With regard to the 
Municipal debenture itis difficult from an 
examination of it to ascertain precisely 
what the document is intended to be. 
The . operative words are: “do hereby 
promise to pay.” Prima facie, therefore, it 
would appear to be a promissory note. 
And I do.not think that the document 
could not properly be treated asa promissory 
note within the meaning of the Negotiable 
Instruments Act, merely because there 
appears on the face of ita security by way 
of a charge, because the promise to pay is 
an unconditional promise, apart from the 
provision for security by way of a charge. 
The difficulty, however, of construing this 
document asa promissory note in my view 
is that it is not a promise to pay “a certain 
person” within s. 4 of the Negotiable 
Instruments Act, inasumuch as it-is payable 
to the Alliance Bank of Simla, Limited, 
“their successors and assigne,or their order”. 

-Iam not, therefcre, prepared to treat it as a 
promissory note. e 

The fact, however. that the document is 
not a promissory note, as I hold it is not, 
within the meaning of the, Negotiable 
Instruments Act, might not prevent it from 
being a negotiable instrument. But, as 


the learned Ohief Justice has pointed out in: 


his judgment, before we could treat it as a 
- negotiable instrument, if it is not such 
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within aay of the definitions of the Negotia- 
ble Instruments Act, some evidence would 
of necessity have had to be galled before 
the trial Judge to prove that documents in 
this form have been treated as negotiable 
by the custom of merchants in Bombay. 
In the absence of such evidence it seems 
to me impossible for the Court to treat the 
document as a negotiable instrument, 
With regard to the provisions of s. 110 (2) 
of the Bombay Oity Municipal Act, 1888, that 
sub section provides that “Every debenture 
issued under thisAct shall be transferable by 
endorsement, and such transfers may be in 
the form of Schedule D, or to the like 
effect.” Speaking for myself, having 
regard to the use of the word “may” I am 
not prepard to hold that it would be in- 
competent for the Bombay Municipality 
as a matter of law to issue a document, in 
the form of a document before us which 
provides on the face of it that it is transfer- 
able by endorsement, for s, 110, sub-s, (2) 
provides that “Every debenture issued 
under this Act shall be transferable by 
endorsement", and the words following 
seem to me tobe permissive and not com- 
pulsory. Speaking, therefore, for myself, 
I should not feel any difficulty occasioned 
by the form of endorsement provided for 
in Schedule D. That,in my opinion, is 
merely & permissible form and, under the 
words of the sub-section, I think that the 
Municipality might provide on the face of 
the document that it shouldbe transferable, 
by endorsement. Howeverthat may be, this 
document is clearly, in my opinion, not a 
negstiable instrument either under the 
Negotiable Instruments Act or otherwise 
in the absence of evidence of custom, 
Upon the footing that the document is 
nof negotiable a further question then 
arises: Have the plaintiffs any right to 
demand the return of this document from 
the Mercantile Bank? In my opinion 
they have no such right. It was argued 
by Mr. Lalji on their behalf that this 
documert was pledged by Fernandes with 
the Mereantile Bank together with other 
securities, and he asked us to treat the 
Mercantile Bank as if they stood jn the 
shoes of Fernandes, I think that there 
is a fallacy underlying that argument, 
The Mercantile Bank can in no senee, in 
my opinion, be regarded as agents of 
Fernand2zs for the purpose of deciding 
what are their rights to this document, 
It is true that they received the document 


A 
"asa pledge atthe instance of Fernandes, 
“ but they..themselves gave value in good 

faith without notice of any defect in the 
document itself, because there was none, 


and without notice of any defect by reason | 


‘ofthe “forged endorsement in the original 
“debenture in the hands of the Alliance 
“Bank, Under those circumstances it ap- 
/pears to me that the chain- was: broken, 
‘and although it may well -be-that the 
_plaintiffs could have claimed -to ‘re-possess 
“thémselves.of this new- document, if it 
‘had béen in the hands of Fernandes or of the 
_ Alliance Bank, I do‘not think that they can 
‘possibly maintain such a claim,’ the mo- 
‘went’ an innocent third: person has altered 
.‘ his position “for valuable -consideration, 
‘and has taken a document’ which on -the 
‘face of it appears to bé free from any 
' defect of title and is not- impressed with 
“any ‘trust. The document itself bears -the 
‘endorsement of the .Alliance Bank, and 
‘ contains a direction’ to, pay to’ the -Mer- 
‘ gatitile’ Bank: of! India, Lid. or order. 
‘There was nothing “upon -the --face of it 
-- which “suggestéd that -the Alliance Bank 
“had acquired “it under any circumstances 
“ which ‘would vitiate. their right either to 
“retain it themselves, or to transfer it- by 
- endorsement.. h ; a ee 
‘ if was conténded’ that the- fact that the 
` words, ‘Old’ Number 126. (Renewal) ” 
| apbeared upon the document» was notice 
- ` to the “Mercantile Bank of the -existence 
‘ of a former document.” No doubt that is 
‘-true. It was further contended that- the 
“mere notice that: the new’ document was 
‘in substitution of the original document 
* -carried with it notice of any défect of title 
_ which might have affected the previous 


“ ‘holder of the original document, “I cannot - 


* for one moment agree with this contention. 
‘T° regard the new document asa fresh 


* contract by the Municipal Corporation, and - 


` it seems tò me that it would not have ‘been 
- open to the Mercantile ‘Bank to go to, the 
‘ Bombay. Municipality, and to demand 
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‘value without notice. 
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any claim to rëpossession .of' the. second 
document. It seems’ to me that their 
either. with the first 
document itself, or with persons into whose 
possession the second document had come 
with notice of the trust attaching to the 
first. I am not prepared-to hold that where 
stolen property—for ‘in effect. - the: first 
document was stolen property—is converted 
into other property thereis any right in 
thé original holder to follow the proceeds 
into the hands of an innocent purchaser for 

With regard to the -Oity of Bombay 
Improvement Trust -debentures the only 
special feature affecting this case as dis- 
No. -32, is: the fact 
that in regard to three debentures; Nos. 
4716, 6160 and 615], the forgery appears 
upon the- face of the renewed document 
itself. I entirely- agree with what the 


‘learned Chief Justice: has said as to the 
-effect of forgery upon a negotiable ia- 


strument in India. It is quite true that 


- the. Negotiable Instruments Act. contains 


no provision similar to s, 24 of the English . 
Bills- of Exchange Act, and ‘makes no 
distinction between forgery and -other 


` offences, That fact no doubt gives colour to 
: the argument -that has ‘been put forward 
in -this case, ‘namely, that as 8. 58 is 


the only section. which. mentions offences’ 


: in connection. with the obtaining of negoti- 
‘able instruments, it follows. that it.. a 
“person is aholderin due course within 
‘the definition- ‘of s. 


9, he is protected 


‘and gets a good title even though there 


is a forged endorsement, assuming of course 


< that he had no sufficient ‘cause for be- 


lieving that:any defect existed in the 
title of the person from whom he derived 
his title. But after a very. careful con- 


` sideration- of thé:argument. that has been 


a 


: inspection. of the old document of which - 
“this was a renewal. Even if they had been - 


-entitled so to do, as the learned Chief 


“ Justies has pointed out,-a mere inspection - 
` of ‘the endorsement ‘appearing upon the. 
“ back of the previous document would not: 
: ave ‘given the Bank notice of any trust: 


“impressed. . = * `: 
‘-' Accordingly,” in my 


“with Which the previous document was 


“judgment, the. 
*~plaintifis have “entirely failed to make out. - 


presented. to-.us, I am- not prepared to 
hold that 5..58 -deals exhaustively with 


‘all pogsible. offences that may arise in 
“connection with the-obtaining of an in- 


strument. Forgery is.one of. them, and 
as -has ‘been - pointed out ` by. the Chief 
Justice, a forged endorsement is a nul- 
lity, and ‘such an -endorsement must be 
treated as. no endorsement at-all, I think 
that the decision of Mr, Justice Mulla to this 
effect in Thorappa Devanappa v. Umedmalji 
(2) following the earlier decisions to-which 
the learned Chief. Justice has. referred, is 
correct. © - : i 

In my opinion, 


therefore, s. 58 of the 
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protection under the circumstances of 
this: case. Accordingly, I agree with the 


‘learned Chief Justice that the appeal- of ` 
the Mercantile Bank fails in _Tegard to 


those three documents. 

Marten, C. J.—The’ question of costs 
is not an easy one. The -short. effect of 
ourjudgmentis that the plaintifis have 
been successful as regards three bonds 
-with Rs. 2,000..Bat on the ether hand 
the third defendants (the Bank) have been 
‘successful as regards. the remainder of the 
plaintiffs’ claim, . viz., other bends repre- 
senting approximately Ra. 8,500. As 
“regards, however, certain: issues, we take 
the same view as we did in the earlier 
appeal, that, as far as the trial Court is 
‘eoncersed, the Bank ‘ought topay inany 
‘event the costs ‘of the issues'‘on which they 
‘have failed, wiz, their denial thatthe 
. plaintiffs were “owners, their denial that 

the signatures were forgeries, and alsol 
think their contention that the plaintiffs by 
‘reason of their conduct and their delay 
were el a from disputing the claim of 
_ the Bank. 

Now, no doabt, a3 is suggested by 
Counsel for ths defendant Bank, ib might 


be possible to frame a fractional ‘order for - 


costs awarding a certain fraction ‘to the 
` plaiatiffs, and another fraction to, the 
defendante, and a sat-off, and also to pro- 
vile that the phiatiffs were to get in any 
event their costs of-the particular issues 
I have mentioned. But on the whole, 
looking at the case in the Court 
: and the points urged before us in this 
Oourt, wa think the fair order would be 
that each party must bear his own costs of 
this suit and of this appaal. 

Then a3 regards the actual form of the 
order, the learned Judge's decree of April 
14, 1927, will have to be varied by declar- 
ing the right of the plaintiffs to the three 
debentures to which wə have held they 
are entitled, and that thay are not entitled 
a3 against the Bank to the remaining 'de- 
beatures. Similarly, the order for hand- 
ing over the debeature3: will hava to be 
‘varied, as algo the order for costs, 

e | . Decree varied, 
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below, - 


LAHORE HIGH’ COURT. 

MISOELLANEOUS Patition ‘No, 451 or ‘1927, 

February 21, 19:8. - = 
- Present:—Mr, J ustice Harrison and 
“Mr, Justice Dalip Singh. 
MOHAMED FARID. MOHAMED SHAFI 
— PETITIONERS ` 
$ versus 
COMMISSIONER or INCOME. TAX, i 
; “PUNJAB —RESPOoNDENT, 

Income Tax Act (XI of 1922), ss. 29, 83, 66—As- 
sessment under s. 83—Application for reference—Ré- 
jection of application—Notice of demand wrongly 
issued under s. 29—Assessee, whether entitled tore 


‘agitate points previously raised, 


of Income Tax assessed the 
Act. An 


The Commissioner’ 
etitioner under s.33 of the Income Tax 


‘application to direct the Oommissioner ta: state the 


case was rejected by the High Oourt on-the ground 
that it had no power as the assessment was under s. 33 
of the Act. The Income Tax Officer thereupon issued 
à notics of demand tothe assdssee for recovery of the 
amount soagsessed, The notice was described as ons 
under s. 29. The petitioner again asked for are- 
ference on the points agitated by bhim previously con- 
tending ‘‘that the casa fell under s. 29 

Held, that the points raised on the previous un 
puccessful application could not be raised again aB no 
special jurisdiction could be created by theerror of 
the Income Tax Officer in quoting s. 29 of the ‘Act, 
[p. 834, col. 1.] : 

Mr. J.C. Sethi, for the Petitioners. “9 2 
- Mr. Jagan Nath “Aggarwal, for the Come 
missioner, Income Tax. 

JUDGMENT.—Acting under a, 35, 
Income Tax Act, the Commissioner assessed 
the present petitioner to an additional sum 
of Rs. 6,000 odd. The«petitioner presented 
an application under s. 66 (L) asking- td 
have certain points of law, which he allaged 
arose, referred to thé High Court. On the 
Commissioner declining to-take action an 
application was made-to this Court which 
was rejected by a Division Bench, an ordet' 
being passed: to the effect that whatever 
power the Presidency High Courts might 
have of compelling a'rsference under s. 64 
(1), this High Court had no such power and 
as the action taken by the. Com missioner 
was teken under s. 33, no relief could be 
given. After this: decision had been an- 
nounced’a notice of demand was issued by 
the Income Tax Officer to the petitioner 
for the recovery of the amount so assessed, 
Tnis was described and- headed as under 
s.29 and the assessment was described as 
falling under ss: 23 and 33, the decision 
having been under s. 33. ‘On receiving this 
demand the petitioner paid the nfoney and 
then applied to the Commissioner to refer 


. not only the question of the legality: of the 


demand but algo all’.the- other pointa, which 
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hehad unsuccessfully attempted to agitate 
before. The Commissioner gave a finding 
that s. 29 did not apply and had wrongly 
been referred to by the Income Tax Officer. 
He pcinted out that action should have been 
taken under Chap. VI, and referred tos, 45. 
He then offered to return ihe deposit as he 
had decided ibe cnly point involved in 
favour- of the petitioner. 

‘The petitioner has now come to this 
Court again and contends that because s. 29 
was- wrongly invoked and wrongly quoted by 
the Income Tax Officer, the dcor is somehow 
‘opened, which was formerly closed, and he 
is entitled to- agitate all the points con- 
tended on the previous unsuccessful ap- 
plication, and this because’ the error 
committed by the Income Tax Officer in 
some curious way creates a new and special 
jurisdiction under s. 66 (2) to deal with 
points which normally-could only reach this 
Court if referred under s. 66 (1), inasmuch 
as they arise out ofan order passed by the 
Commissioner under s. 33. 

Weare of opinion that the decision of 
tha Commissioner was right and that s. 29 
‘was wrongly used. As we agree with him, 
there is no question of our. granting leave 
to refer the question on which we do agree, 
We are of opinion tbat the other points 
cannot be agitated now any more than they 
could be agitated before and that no 
special jurisdiction has been created by the 
error of the Income Tax Officer in quoting 
s, 29. i l 

we, therefore, dismiss the application. 
No order as to costs, as Rs. 10U have been 
deposited and not re-paid. l 

“A. Application dismissed, 
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OUDH CHIEF COURT. 
Furst Civin APPEAL No. 87 or 1927, 
É August 14, 1928. 
Present:—Mr.- Justice Misra 
and Mr, Justice Nanavutiy. 
SARFARAZ KHAN AND o1HERS— 
- - APPELLANTS 
: versus 
‘Musammat' RAJANA AND OTGERS—' 
RESPONDENTS. 

Hvidenc@Act (I of 1872), ss. 82, cl. (5), 85—Settle- 
ment, pedigree either signed by ‘members of the 
family or prepared by Settlement Officer, admissibil- 
ity of, in evidence—Hindu Law— Succession~-Revers 


sioners—Proof of relationship, i: 


BARFARAZ RHAN V. RAJANA. 


_ *See Page 839 Infra-~-[Ld, : 
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A settlement pedigree can be admitted in evi- 
dence either under s. 32, cl. 6 ofthe Ièvidence Act 
or under s. 35 of the said Act. If the settlement 
pedigree is one signed by the’ members of the 
family it would be admissible under s. 32, cl. 9 as 
statements of deceased persons as to relationship- 
since such statements-would be considered to be 
of persons having special means of knowledge. lt 
must, however, be proved that statemenis were 
made by them at a time when there was no dis- 
pute as to the pedigree set up. If, however, the 
pedigree. is not signed by the members of the 
family but is prepared by the Settlement Officer 
himself after proper enquiry and bears his signa- 
ture itcan be admitted under s. 35 of the Evidence 
Act as anentry in a public record stating a fact 
in issue and made by a public servant in the dis- 
charge of his official duties. [p. 835, col. 2; p. 836, col. 1.] 

Kashi Singh v. Balraj Singh (1), Suraj Bali v, 
Tilok Chand (2), Ram Din v. Kayesth Pathshala, 
Allahabad (3), Kashi Singh v. Ram Narain (4) and 
Baij Nath Singh v. Bahadur Singh (5), relied 
upon. 

A person who claims as reversionary heir of a 
deceased person must, in order to establish his 
right, prove his relationship to the deceased and 
also that he was the nearest reversioner to him, 
[p. 837, col. 2; p. 838, col. l. 

Mathura Prasad Singh v. Bhulan Singh (6), 
Bhabuti Singh v. Khetal Singh (7), Chandan Singh 
v. Bhabhuti Singh (8), Jasoda v. Murlidhar (9) and 
Surjan Singh v. Sardar Singh (10), relied upon. 

First appeal against an order ot the Sub- 
Judge, Mohanlalgunj, Lucknow, dated tke 
28th March, 1927. 

Dr. Zafar Husain, and Messrs. Hyder 
Husain and A.C. Mukerji, forthe Appellants. 

Messrs. K. P. Misra and Daya Kishen 
Seth, for the Respondents. 

JUDGMENT.—This is an appeal 
arising out of a suit for possession ‘and 
mesne profits. The facts of the case are 
that the property in suit which consists of 
a nine-pies and odd zemindari share in 
village Masdhauli, District Lucknow, and 
some under-proprietary plots, grovesand a 
residential house all situate in village 
Kankaha, District Lucknow, was owned and 
possessed by one Ghulam Dastgir Khan, 
who died on the 14th April, 1921 (?), leaving 
behind him his widow Musammat Sundar, 
and a daughter Musammat Rajana, who was 
defendant No.1 in the Court below and is 
now respondent No. 1 before us. Musam- 
mat Sundar died on the 4th December, 1923, 
and the plaintiffs claim that they being the 
next reversioners of her husband Ghulam 
Dastgir Khan, according tothe pedigree* ap» 
pended to this judgment, are entitledtothe 
said property. J’hey also allege a family 
custom under which the widows in the 
family of Ghulam Dastgir Khan get only a 
life-estate andthe daughters are excluded 
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altogether from inheritance. The defend- 
ants Nos. 2 to 4, who are now respondents 
Nos. 2 to 4, were impleaded ay. defendants 
in the case since they'are transferees of 
different portions of the property in suit 
from Musammut Sundar, the widow of 
Ghulam Dastgir Khan. The plaintiffs 
_ alleged that they (Sarfaraz Khan and 

Najab Khan) tegether with defendant No.5. 
Shamsher Khan are: nearest reversioners 
and thus entitled to the property in suit. 
They further alleged that defendant No. 5 
had made an oral gift of a share in the 
“property in suit to the plaintiff No. 2, 
Najaf Khan. Tis in this way that the 
plaintiffs claim the entire property in suit. 
The defendants denied the pedigree set up 
by the plaintiffs and contended that neither 
plaintifia Nos. 1 and-2 (Sarfaraz Khan and 
Najaf Khan) nor defendant No. 5, were the 
nearest revereioners of Ghulam Dastgir 
Khan. They also denied the custom of 
exclusion of the daughters as set up by the 
plaintiffs, They further contended that 


ths widow of Ghulam Dastgir Khan was: 


full owner of the prope:ty in suit and as 
such competentto make the alienations in 
favour of the defendants. In any case they 


alleged that the transfers in their favour. 


were justified by legal necessity. They 
denied the alleged oral gift by defendant 
No. 5 in favour of the plaintiff No. 2 and 
contended that sven if made it must be 
deemed to beinvalid. `~. 

The. learned Subordinate Judge of 
Mohanlalgunj, who tried thesuit, came to 


the finding that-the plaintiffs had failed to. 


prove the pedigree set up. by them and also 
the custom of thaexclusionof the daughters, 
which they alleged to have prevailed in the 
family of Ghulem Dastgir Khan. He found 


that the widow was not in possession of. 
the property in.suit as absolute owner but: 
- wa3 in possession of merely a life-estate.. 


He further found that the transfers in 
favour of defendants except in the case of 
one transferin favourof defendant No. 3, 
were, made for legal necessity... He also 
found that the oral gift alleged to have 
been made by defendant No. 5, in favour of 
the plaintiff No, 2, was not proved, and 
even if. proved such a gift must be held 
invalid in law. “On these findings the 
learned Subordinate Judge dismissed the 
plaintiffs’ suit. . 
The plaintiffs have now appealed to this 
_ Court against the decision of the Sub- 
ordinate Judge and haye.sgld a portion 
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of their claim: to one Ghulam Moin ud-din: 
Hyder, who has also bsen™ impleaded as 
an appellant in thè case. © 7 N 
In appeal it is contetidéd before’: us 
on behalf of the plaintiffs that the find* 
ings of the learned Subordinate Judge 
regarding the pedigree and custom’ of: 
the exclusion of daughters are’ incorrect.: 
It was contended that the pedigree eet 
up by.the plaintifs had been fully eétab- 
lished from the evidence on the record 
and that similarly the custom of the “ex-- 
clusion of daughters was also proved?" °° 
Alter hearing arguments on behalf of the - 
appellants at great length we came’ to ‘thé, 
conclusion that although the plaintiffs had: 
established their pedigree, yet they had - 
failed to prove that they were the ‘next’ 
reversionera of Ghulam Dastgir” Klan ab. 
the time of the death of Musammat Suńdat ` 
which happened in December, 1923. The. - 
evidence which the plaintifs gave “in 
proof of their pedigree consists of both 
documentary and oral evidence. The do- 
cumentary evidence consists of Exs. 1, 2, 6; 


7, 9 and 10 and the oral evidence con- 


sists of three witnesses two of whom aré 
the plaintifs themselves and one of them 
happens to be their relation. The plaint- 
iff No. I Sarfaraz Khan. was examined - 
as P. W. No.6 and plaintiff No. 2 Najaf 
Khan as P. W. No. 1, and Sikandar Khan, 
the relation of the plaintiffs, was examin- 
W. No. 2.. The learned - Subs.. 
ordinate Judge disbelieved the oral evis 
dence and on the strength of the docu; 
mentary evidence. found that the pedi, 
gres set up by the plaintiffs had been 
established except this fact that it was 
not proved, that Imam Khan and Wazir 
Khan were brothers, and sons of one 
Kesri Singh, who had become a Muham- 
madan in his lifetime. The Subordinate 
Judge came to this conclusion because in 
his opinion Ex. 9 which was a. settlement 
pedigree and which was the only evi- 
dence to prove this fact was inadmis, 
sible in evidence.. We have .to see how 
far this view. of the learned Subordinate 
Judge is correct. f 
On the question of seitlement pedigre 
the law which has prevailed in the Pro- 
vince of Oudh for a number of- years, 
being based on.several decisions of - the 
late Oourt of the Judicial Oommissioner of 
Oudh,isto the effectthat a, settlement 
pedigree can bs admitted in’ evidence 
either under s. 92, cl. (5) af, the Evidence 
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Act I of 1872 or under s. 35 of the said 
Act. If the settlement pedigree is one 
signed- by the members of ' the family, it 
would be. admissible.under s. 32, cl. (5) 
as statements of deceased - persons as to 
relationship since ‘such statements would 
be considered’ to be of those persons 
having special means of knowledge, It 
must, however, be proved that statements 
were made by them at atime when there 
was no dispute asto the pedigree set up. 
If, however, the pedigree is not signed by 
the members of the family but is prepared 
by the Settlement Officer himself after 
proper enquiry and bears his signatures 
it can be admitted under s. 35 of the Evi: 
dence Act, as an entry in a public record 
stating .a fact in issue and made bya 
public.servant. in the discharge of his 
official. duties. h 

In Kashi Singh v. Balraj Singh (1). Mr. 
Evans, A.J. O. held that a pedigree pro- 
duced before a Settlement Court was admis- 
sible in evidence under s. 32, cl. (5) of the 
Evidence Act, if it was proved that the 
- persons making the statement contained in 

the. pedigree were dead and had special 
means of knowlédgé. H i 

| In Suraj Bali y, Tilok Chand (2) Mr. 
Lindsay (Sir Benjamin Lindsay)-held that 
the pedigrees filed in the Settlement Courts 
would be admissible under the provisions 
“of 's..32, cl. (5) of the Evidence Act ‘to prove 
the statement of deceased persons relating 

tothe family. connections, provided it is 

bhown ‘that:the persons who made the 
gtatements had some special means of 
knowledge with regard to the relation- 
ship, which is -deposed to, and that such 
knowledge should be presumed in the 
case of the members of the family or in 
the case of those persons, who are closely 
related to the family. | 

“In Ram Din v., -Kayasth Pathshala, 

Allahabad (3) [a Bench of the late Court 

of thed udicial Commissioner of Oudh con- 

sisting of Mr. Stuart, J. O. (now Sir Louis 

Stüdit) and Mr, Kendal), A. J. O.Ja pedi- 

gree put forward in the settlement proceed- 

ings was produced in evidence and it was 
found that although it had not been signed 
by any member ofthe family, yet it was 
established that the contents were adopted 
by the members of the family, who were 


. (1) 10 ind. Cas..199.. Mg 
I BH Ind. Cas. 66; 3 O. L: J. 397, 
(3) 25 Ind, Uas. 823; 1 O'L. J. 447, 
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privy to its preparation and that upon 
its basis tha entries in the khewat were 
made at the time of the settlement, and 
it was, therefore, held that the pedigree 
was relevant aud admissible under s. 32, 
cl. (5) of the Evidence Act. 

In Kashi Singh v. Ram Narain (4) Mr, 
Stuart, J, O. (aow Sir Louis Staart) held 
that wherein order to establisha pedi- 
gree reliance was placed upon a genea- 
logical table put in at the time of the settle- . 
ment in order to make tho document ad- 
missible in evidence it must be established 
that the document was prepared bya 
member of the- family or an official, whose 
duty was to preparo it in discharge of his 
official duty. . 


In Baij Nath Singh v. Bahadur Singh 
(5) decided by a Bench consisting of Mr. 
Dalal, A. J. O. (now Mr. Justice Dalal) and 
Mr. Wazir Hasan, A. J. O. (now Mr. Justice 
Wazir Hasan) a pedigree, which- was filed 
before a Settlement Oourt, was produced 
as evidencein proof of the pedigrée set up. 
The document did not bear the signatures 
either of any of the co-sharers of the village 
or of the Settlement Officer. The file of the 
Settlement case, however, showed that the 
pedigree was expressly referred to in the 
report of the Sadar Munsarim, which was 
addressed to the Settlement Offiser and 
the khewat of the village, which wag 
attested by all the village co-sharers had 
been prepared on the basis of that pedigree. 
It was held that the pedigree in question 
had been prepared for -the settlement 
purposes and was the basis of the entries- 
in the khewat and, ‘therefore, it should ba 
treated as a document prepared by a 
public officer in the discharge of his 
official duty and that, therefore it was 
admissible under s. 35 of the Evidence 


~ Act. S 


These casee, therefore, in our opinion, 
leave no room for doubt that the ssttle-. 
ment pedigree canbsheldto bə admissible 
in evidence either under B. 32, cl. (5) of the 
Evideace Act if it beshown that it amounts 
to the statements of deceased persons, who 
were the members of the family and as such 
had special means of knowledge and > 
further that these statements were made 
before there was any controversy as to 
the point, whichit issought to beestablished 


| (4) 37 Ind. Cas. 138; 19 O. O. 321; 3 O. L. J, 560. 
(5) 91 Ind. Cas. 583; 12 O. L. J. 571; 2 O, W. N, 872; 
L. R. 6 A, (0.)-101;-A-L R, 1920 Oudh 101, 
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by the said pedigree of his or under s. 35 of 
the Evidence Act if itis proved that it was 


prepared by Settlement Officer in the dis-. 


charge of public duty. 

The learned Subordinate Judge has 
rejected Ex. 9 which is the settlement 
pedigree on the ground that it does not 
contain the signatures of any of the 
‘zemindars of the village, nor does: it con- 
tain the signatures of any Settlement 
Officer. Hehas, therefore, held that the 
document isnot admissible in evidence 
either under s. 32 of cl. 5 ofthe Evidence 
Act orunder s. 35 of the said Act, The 
certified copy of the settlement pedigree, 
it is true, does not bear the signatures- of 
any person, We, therefore, thought it 
advisable to send for the original settle- 
ment record in which this pedigree is to 
be found and to see for ourselves whether 
the original document does or does not bear 
the signatures of any person. The original 
file was sent for and on an inspection 
we found thatit bore.the signatures of 
the Sadar Munsarim Babu Gajraj Singh. 
Oa an inspection of the file we found that 
on the 24th January, 1865, Mr.G. B. 
Maconachie, Settlement Officer, had en- 
trusted the Sadar Munsarim with the task 
of preparing the khewat. On the Ist 
February, 1865, he prepared the said 
pedigree and the khewatonits basis. The 
pedigree bears his signatures aswell as 
the date andis to be found in the file as 
paper No. 4. On the- 30th April, 1865, 
the Sadar Munsarim finished his enquiry 
and submitted his report to the Sattle- 
ment Officer. Oa the 24th July, 1865, the 
Settlement Officer summoned the zemindars 
of the village to appear befére him on 
the 27th July, 1865. We further find that 
all tke zemindars of the village appsared 
and verified the accuracy of the khewat 
which had been prepared onthe basis of the 
pedigres, The khewat was finally accepted 
and brought on the settlement record 
on the 28:h April, 1368. There is, therefore, 
no doubt left in our mind that the original 
of Ex. 9 is clearly admissible in evidence 
under s. 85 of the Evidence Act, as a re- 
cord prepared by a Settlemant Officer in the 
discharge of his official duty. The docu- 
ment showsclearly that Kesari Singh had 
two sons Imam Khan and Wazir Khan as 
alleged in the pedigree filed by the plaint- 
iffs. We are, therefore, of opinion that the 
pedigree, set up by the plaintiffs, acopy of 
which as stated above, has been attached 
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to this judgment has been fully established 
and that we are, therefore, unable to accept 
the finding of the learned Subordinate 


_ Judge on this point. 


There is, however, another difficulty in 
the way of the plaintiffs, which we have 
already indicated and which in our opinion 
goes to the rootof their whole case. : * 

In Mathura Prasad Singh v. Bhilan Singh 
(6) Mr. Piggott(now Sir Theodore Piggott) 
held that where person claimed as the next 
reversioner to a deceased Hindu he had not 
merely to prove: his descent from the same - 
common ancestor as the person, whose 
estate he was claiming but also to adduce 
some evidence that there was no inter- 
mediate heir in existence with better 
claim than his. toe 

In Bhabuti Singh v. Khetal “Singh (D 
Mr, Piggott (now Sir Theodore Piggott) and 
Mr. Lindsay (now Sir Benjamin Lindsay) 
followed the above case and held that it 
was incumbent .on the plaintiffs ` who’ 
claimed as reversionary heirs to lead some 
evidence to show that all other lines of 
descent from the alleged common ancestor 
were exhausted down toa point, which 
excluded the possibility of the existence of 
nearer reversionary heirs than the plaint- 
iffs. 

In Ram Din v. Kayastha ‘'Pathasala, 
Allahabad (3) decided by Mr, Stuart, O. J., 
(now Sir Louis Stuart) and Mr. Kendall, 
A. J. Q., the same view of law was 
again followed and it was held that where 
plaintiffa claimed as _raversionary heirs of a 
deceased person in order to establish their 
right they must prove their relationship to 
the deceased and2 also that they were the 
nearest reversioners to him. ae 
` Ina subsequent case reported as Chandan 
Singh v. Bhabhuti Singh (8) the case of 
MathuraPrasadv. Bhulan Singh (6) was again 
followed by Mr. Stuart, A.J. O. (now Sir 
Louis Stuart) and it was held that a person 
claiming as nearest reversionerx to a deceased 
person must establish that there was no 
intermediate heir in existence with a bettér 
claim to succeed to the property of the 
deceased than he asserts. Pe 

In Jasodha v. Murlidhar (9) Mr. Wazir 
Hasan, A. J. O. (now Mr. Justice Wazir 


` Hasan) laid down the same rule following 


ae 
(6) 14 Ind. Cas. 839;-15 O. 6.364, 5 
(7) 21 Ind. Cas, 274. 

(8) 30 Ind. Gas. 220; 2 0. L. J.-246. - < 
(9) 61 Ind, Cas. 144,240. 0.1, 9 
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-Mothura Prasad’scase (8). He held that where 
pedigree., on which the plaintiff came 
ipto - Court on the face of it. showed a 
“number of persons higher in degree than 
the plaintiff, he was not entitled to succeed 
unless he established that those who were 
higher in degree than him, were extinguish- 
ed on the date when the suceession happen- 
rae Tf he failed to prove this his suit must 
ail, 
` Wemight also mention a case decided 
by their Lordships of the Privy Council 
and reported as Surjan Singh v. Sardar 
Singh {10). That was a case which went up 
in appeal to the Privy Oouncil from a 
decisicn by the late Court of the Judicial 
Commissioner of Oudh, in which that 
Court had held that plaintiff before he can 
be entitled to succeed in a case like this 
must edducesomeevidence toshow thatthere 
was nec intermediate heir in existence who 
could have a better claim than him. This 
will appear from page 74 of the report, 
where the judgment of the learned Judicial 
Commissioner of Oudh is quoted. The 
decision of the Appeal Court was confirmed 
by their Lordships. 
` We are, therefore, of opinion that before 
the plaintiffs can be held'to be entitled to 
adecree in the present case they must 
establish that on the date of the death of 
Musammat Sundar in December, 1923, no 
other person higher in degree was in 
existence. . We have examined the record 
carefully and spent a great deal of time in 
going through the evidence of all the 
witnesses in the case but we are driven to 
the conclusion that at least so far ag 
Ghasite Khan, father of Shamsher Khan, 
defendant No. 5is concerned it is not 
- eatablished that he was dead at the time 
of tha death of Musammét Sundar. He 
is admittedly a reversioner nearer in 
degres than either of the plaintiffs. Najaf 
Khan, P, W. No. 1, deposed only to the 
effect that all male members in the family 
‘except himself, Sarfaraz Khan and 
Shamsher Khan were dead and that these 
‘three persons were the nearest reversioners 
alive. The value of his statement as tothe 
| plaintiffs being the nearest reversioners is, 
in our opinion, of no value whatever, when 
“we find from the pedigree that although 
*he is a Gegree lower than Sarfaraz Ktan 
yet ha states that both of them are the 


(10) 23 A. 72; 27 I. A. 183; 5 0. W, N.49; 2 Bom. L. 
R. 942; 7 Sar, P. O. J_ 752(P, O); 
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nearest reversioners. Similarly Sarfaraz 
Khan, P. W. No. 6, deposed to the effect 
that amongst the male members only he, 
Shamsher Khan, and Najaf Khan were 
alive. On the strength of this evidence 
it was contended that it ought to be held 
that on the date of the death of Musammat 
Sundar these three persons were the nearest 
reversionary heirs. We, however, regret 
to observe that we cannot come to that 
conclusion, asthe mere evidence to the 
effect that certain persons were now dead 
and thatthe persons who were alive were 
the nearest reversioners, does not piove 
thatthey were the nearest reversioners, at 
the time of the death of Musammat Sundar, 
She died in the year 1923 and the evi- 
dence of these witnesses was recorded in 
1926. Itmay have been that when these 
wilnesees gave their evidence they were 
fhe nearest reversioners, but thie is 
not enough. .They have to establich 
further that they and they alone were 
the persons alive atthe timeof the death 
of Musammat Sundar, If the plaintiffs 
had given evena slight evidence to tbat ; 
effect, we would have held that they had 
discharged the burden of proof ‘which 
tested upon them, but we “are painivlly 
driven to the conclusion stated above since 
the evidence, as it siande,is not sufficient 
to discharge the burden of prcof, which is 
required of them in law. The case ap- 
pears to us to have been very badly con- 
ducted but for this ‘the plaintiffs must he 
held entirely responsible. We were asked 
toremandthe case for further evidence, 
but there are no grounds for our acceding 
to this request. 

After arguments had been concluded in 
the case the learned Counsel fer the 
plaintiffs drew our attenlionto one more 
document, namely, Ex.6 which aecordin 
to his contention proved that Ghasite 
Khen, father of Shamsher Khan, defendent 
No. 5, who could be theonJy pereon rearer 
in degree-than the plaintifis,was dead in 
1923. We have examined that document, 
Itis akhewat prepared at the lest Settle- 
ment of the District Lucknow by Pandit ` 
Reghubar Dayal, ihe Settlement Deputy 
Collector. The khewat mentions the name 
of Shamsher Khan (defendant No. 5) son 
of Ghasite Khan as one of the co-sbarers 


‘in the village. It was on the strength of 


this entry that it was argued that Ghasite 
Khan must beconsidered to be dead. We 
regret we are unableto take that view, 
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The mere fact that the name of a 
particular person isto be found ‘entered 
in the khewat af a particular village as 
having a certain share does not show that 
his fatheris dead, unlessit is proved that 
theshara, which is recorded in his name 
wasso recorded by virtue of inheritance. 
It is quite possible that the father may 
have gifted his share to his son or that 
the son may have obtained that share by. 
purchase or other means. Unless it be estab- 
lished that the share which stands re- 
corded in his name is the same share which 
was owned by his father and that it came 
to be recorded in his name on his death 
by right of inheritance, no conclusion 
like the one which the plaintiffs . asked 
.us to draw in this case, can be drawn. 
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sistently followed in Oudh as shown by the 
cases, which we have quoted above have 
not been fulfilled in this case. The 
plaintiffs have, in our opinion, failed to es-. 
tablish that Ghasite Khan ` father of 
defendant No. 5 was déad-at the time of the 
death of Musammat Sundar. It is admitted 
thatifhe had beenalive on the date, he 
would be one degree nearer than the plaint- 


have failed to establish that they are the 
nearest reversioners of Musammat Sundar's 
husband. In view of these findings itis. 
not necessary that we should discuss the 
question of custom involved in the case. 
We, therefore, dismiss.this appeal with 
costs. ‘ 


iffs. 
We, therefore, hold that the plaintiffs 





. Weare, therefore, of opinion that the G.H, Appeal dismissed, 
requirments of law which has been con- 
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“Fiesr Ori Appar No. 2803 or 1923, 
- June 22, 1928. 
ob resent : —Mr. J ustice Tek Chand and 
- Mr. Justice Johnston. 
Musammat J HAND1—Pyatnt1 PR 
“APPRLLANT 
"versus 
_ ORIRAGH DIN AND ANOTHER 
i ` —-DEFENDA? NTS— RESPONDENTS. 
Custom—Succession—Sister v. uncle—Arains‘ of 
Mauza Sande Kalan of Tehsil and District Lahore. 
“ Among Arains of Mauza Sande Kalan the sister ex- 
cludes the uncle in succession to the ancestral estate, 
[p. 842, col. 2.] 
Zainab v. Amir (1), Imam Bibi v. Fazal Bibi (2) and 
Bhagan v. Taban (8), referred to. 


Tirst ‘appeal from a decree of the Sub- 
ordinate Judge, First Olass, Lahore, dated 
the 6th November, 1923. 

Messrs. . Ghulam Mohi-ud-Din 
Muhammad Hussain, for the Appellant. 

Messrs. Tirath Ram and Gopal chang 
for the Respondents. 


JUDGMENT. 

Tek Chand, J.—The dispute in this 
case relates to the property of one Mehraj 
Din, en. Arain of the Nain got, resident of 
Maiza Sande Kalan, wħo died childless 
and:wifeless on the lst of June, 1904, leav- 


a: 


ing him surviving an infant sister, “Musa. 


mat dhandi, aged one year, and an uncle 
Chiragh Din defendant No, 1. 
Revenue Authorities rival claimstohis estate 
` were put forward on behalfof Chiragh Din 
and Musammat Jhandi, but the mutation 
was sanctioned in favour of the former and 
since then he has been in possession. 
the 18th of May, 1921, Musammat Jhandi 


who was still a minor brought this suit: 


(through her maternal grand-father Shahab- 
ud-Din as next friend) and for recovery of 
Mehrsj Din’s property and other cognate 
reliefs alleging that according to the cus- 
tom prevailing among the parties she was 
entitled to succeed to the estate of her de- 
ceased brother to the exclusion of his uncle 
Ohiragh Din. / 

Ohiragh Din denied that by custom, sis- 
ters-excluded uncles and also pleaded ‘that 


he had-planted a garden at a. considerable . 


cost and re-built a house, and that in the 
event ofthe plaintiff's suit being decreed 
he was entitled to compensation for these 
improvements. Several issues were fram- 
ed, the fixst of which is the only one mate- 
rial for our present purpose. ‘This issue 
rans es follows:— 

“ Is plaintiff entitled by custom to suc- 
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ceed toher brother Mehraj Din in pre- 
ference toher uncle Chiragh Din, defend- 
ant ? Onus of proof on plaintiff. 

“ Or the uncle excludes the sisters? Onus 
of proof on defendant,” 

The Subordinate Judge (Pandit Omkar 
Nath Zutshi) who framed the issues was 
transferred after he had recorded a part 
of the evidence ‘and the case was. decided 
by his successor Lala Kanshi Ram, He 


‘held that the burden of proving the custom | 


Bet up by the plaintiff was on- her and as 
she had failed to discharge it, he dismissed 
the suit without deciding the other points 
arising in thesuit. Shehas appealed and 
we haveexamined therecord carefully and 
heard both Counsel at length. : 
It may be stated at the -very outset that 
the learned Subordinate Judge, who decid- 
ed the case was in error in supposing that 
on the issue as framed the onus lay entire- 
ly on the plaintiff. Theform of the issue 
leaves no doubt that it was intended to 
keep theonus open and to call upon both ' 
parties to prove their respective conten- 
tions. Neither pariy seems to have raised 
any -objection at the time, probably owing 
to the fact that the entries in the riwaj-i- 
am of 1891-94 and 1911-14 did not agree with 
regard to thé rights of a sister to succeed to 
the estate of achildless brother. In the 
riwaj:i.am prepared by Mr. Bolster.in the 
current Settlement (1911-14) it is stated in 
answer to question No. 71 that the rights of 
sisters are similar to those of daughters as 
defined in answer to question No. 6l. 
This. answer is supported by two instances, 
both of Arains, in ons of which the sister 
is recorded as having been preferred ‘to 
her male cousin and in the other she is 
said to have excluded collaterals in inherit- 
ance of ancestral property. In answer to 
question No. 61 it is stated that among 


- Arains in the proximity of Lahore (villages 
.of Harbanspura, 


Salamatpura, Mahmud 


Buti, Kotile Abdulrahman, Fateh Garb, 


: Bagbanpura, Begampura, Mian Mir, Ganj 
“Tajpura, Gogaich, Shadipur, 


Babu Sabu, 
Bhadru, Kot Kamboh, Jhugian, Nanga 
Saidpur and Kot Kanjri) daughters of a 
sonless proprietor exclude his agnates. In 
the Appendix to this. Tiwaj-i-am ab pages 


- xxviii to xxx,and pages xxxitoxlinumerous 


instances, supported by reference to muta- 
tions, are mentioned in which daughters 
and sisters had succeeded tothe exclusion 
of collaterals amongst Arains in various 
parts of the Lahore and Sharakpur Tahsils, 
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riwaj-t-am are very much in favourof the 
custom set up by the plaintiff. 


_ Inthe riwajiam of 1891-94, it is stated 
(page 10) that among Rajputs, Dogars and ` 


Arains a daughter or sister succeeds to the 
property “ If thers is no male collateral 
nearer related than in the fifth genera- 
tion.” Noinstancas are given in support 
of this entry.. In the preface it-is stated 
by the compiler Mr. G, C. Walker, “that the 
information on which the riwaj-i am was 
based was meagre and inadequate.” 

The riwaj-i-am prepared in 1868 is silent: 
as to the rights of sister, but it is stated. 
that among Arains a daughter succeeds to 
the estate of her sonless father in the pre- 
sence of collaterals, as 


It was contended on behalf of the plaint- `- 


iff-appeéllant that in view of the entry in the. 
latest and more cerefully prepared riwaj-i-' 
am (1911-14) the initial presumption is in’ 
favour of the custom set up by her and 
_ that the onus oughtto have been placed’ 
upon the defendart-respondent to prove the 
contrary. On the other hand, the respond- 
ents learned Counsel urged that as succes- 
sion to Mehraj Dia opened out in 1904, the 
onus ought to be regulated according to the 
entries in the riwaj-i-am of 1891-94, and 
it lay on the plaintiff to affirmatively estab- 
lish that by custom shé had aright to 


succeed, After fully considering the ar- 


gaments of the learned Counsel, I am- 
of opinion that in view of the conflict in 
the riwaj.i-am the learned Subordinate 
Judge (Pandit Omkar Nath Zutshi) follow-. 
ed the proper course in keeping the onus 


open and calling upon both parties to` 


prove their respective contentions. , I shall, 
therefore, proceed to examine the evidence 
led by each party and then to see how the 
balance turns. 

The plaintiff claims that the balance of 
judicial instances is decidedly in her fav- 
our. She relies, first, on Zainab v. Amir 
(1) which was a case among Ghelan Arains- 
of the neighbouring villageof Babu Sabu, 
in which the ‘learned Judgesof the Chief 
Court in their first order referred to two 
cases decided by subordinate Courts in 
1856 and 1869 respectively in both of 
which sisters had succeeded their brothers 
in preference to uncles, but witha view 


to have the matter investigated further, they . 


remanded the case. Onremanda very full 
enquiry into the custom of the Arains of tha’ 


(1) 174 P. R. 1889. h 
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Tt willthus be seer that the. entries in this: 


- gisters exclude collaterals. 


. * B41: 
Lahore District appeara.to have been made’ ` 
by Mr. W. A. Harris, District Judge, whose 
report dated the 20th December, 1899, 
(Ex. P.-24): is printed at page 1. of. the 
supplementary paper-book. He recorded 
his finding in favour. of the sisters and 
this finding was accepted by the learned 
Judge of the Chief Court who held that 
by the custom prevailing among the 
Arains of Lahore District “a sister exclud-. 
ed collaterals wholly from inheritance to 


“her childless brother”. : 


The plaintiff has further produced copies 
of judgments of two cases decided by Lala. 
Udai Ram, Munsif in 1910 (Ex. P.-25, 
and P.-22), the parties to which were 
Arains of Mauzas Faizpur Khurd and 
Faizpur Kalan respectively. In both these 
cases sisters succeeded to the exclusion 
of near collaterals. The decision in the ` 
second of these cases was affirmad on- 
appeal by the Divisional Judge andi-a re- 
vision to the Ohief Court was unsuccess- 
ful (Ex. P-21). AA 5 

In another case (Bx. P,-20) the parties 
to which were Arains of Mauza Salamat- 
pur, the Chief Court refused to interfere 
on revision with the decision of the lower 
Appellate Court affirming the: trial . 
Oourt’s decree in favour of the sister. 
All these. instances support the plaintiff's: 
case and there are also observations in 
favour of the sister's right to succeed. 
in Imam Bibi v. Fazal Bibi (2) and. Bhagan 
v. Taban (3) though the questions -actually, 
decided in those cases were different. ; 

The plaintiff further relies on Eg. P -23, 
which is a judgment by Mr. Tapp, Munsif,. 
First Class, Lahore, dated the 5th of April, 
1904, and in which there are remarks’in 
favour of the sister’s right to succeed. But 
as the property in dispute in that case was 
non-ancestral, itis not of much value as an 
instance. As against these not a single 
jadicial instance has been brought to our- 
notice on behalf of -the defendant-respond-. 
ent, : - 

Coming now to mutations, we find that 
many instances are given in pages xxvii to 
xli: of the Appendix to the riwaj-i-am 
of 1911-14 showing that daughters and. 
The parties to 
a arge number of these mutations were 
A ains; and of them those from Mauzas. 
Ni:nsukh, Jia Moosa, Muzang, Nawan Kot, 
Kot Khoja Said, Khairpur Khurd, Pakki 


(2) 180 P. R. 1888. a ; 
(3) 29 P. L. R. 1902. = sae wae 
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~~ Phaiti, Khairpur Kalan, Nawan Kot, Sande 
Kalan and Babu Sabu are of particular 
valus. In some of them it is not stated 
.whether collaterals were alive but in most 
of them it is specifically recorded that 
the female heirs succeeded in preference 
` to male collaterals. Tha respondent's Coun- 
sel argued that in the list of villages men- 
tioned in answer to question No.61 of 
riwaj-t-am of 1911-14 the villages Sande 
Kalan and Nawan Kot are not mentioned 
and, therefore, it should be concluded that 
the custom of these villages is different 
from that of the village named. But this 
contention is sufficiently disposed of by the 
entries in the Appendix, where we find 
instances of other villages in which tne 
custom is exactly the same. It follows, 
therefore, that this list is not ex- 
haustive but i3 merely illustrative of the 
-villeges situate in the proximity of Lahore 
in all of which the custom among 
Arains is’ more or less” similar, This 
evidence is supplemented by further 
instances supported by mutation: entries 
‘in which the sister -was successful. See 
Ex. P.-27 (Sande Kalan), Ex, P.-29 (Bhogiwal) 
Ex. P.-30 (Sande Kalan), Ex. P.-35 (Kot 
Khwaja) and Ex. P.-36 (Nawan Kot), ` 
The respondent has produced anumber 
of mutation entries, some of which, no 
doubt, show that the estate ofa childless 
Arain was taken by the collaterals as 
against the sisters. But in most of them 
(e. g, Hx. D-3, D.-4 and D.-8) the sisters 
did not appear before the Mutating Officer 
and orders were passed ex parte. Some 
of them like D.-13 are too recent and 
may: yet be contested; while the re- 
maining ones are irrelevant as in them 
the deceased person had. left both a 
brother and a sister and the former ex- 
cluded the latter. : 
' The oral evidence cited by both parties 
was not of much value, except in so far 
as ib was supported by the mutations 
already referred to, and I do not think 
it necessary to discuss it, 
` In deciding this issue, it must be borne 
in mind that among Arains generally 
and-particularly among those of the Lahore 
District, female relations occupy a much 
more favourable position, than among the 
other agricultural tribes of the central 
districtseof the Panjab. In most of the 
Lahore .villages a daughter succeeds in 
preference to a brother or an uncle to 
the ancestral proparty of her sonless father 
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and the entry in the latest riwaj i-am 
is to the effect that in the villages in 
the proximity of Lahore the: right of 

- the sister and. the daughter are the same, 

Mr. Tirath Ram for the respondent 
urges, however, that the custom of the 
Arains of the villages situate in the 
neighbourhood of the town of the Lahore is 
irrelevant as the parties to this litiga- - 
tion originally belonged to Mauza Nain- 

.sukh, which is situate dcross the riverin the 
Sharkpur Tahsil and where the custom 
is different. Ia support of his contention 
he relies. upon’ certain observations of 
Plowden, J., in Chirag Din-v. Mamman (4) 
and on the fact that a part of the property. 
in dispute in this case is situate in Mauza ` 
Nainsukh. There is, however, no evidence 
that the ancestors of this family ever lived 
at Mauza Nainsukh and if so, at what time 
they migrated to Sande Kalan. Further, we 
have not been referred to any instances or 
other evidence to the effect that the custom 
of the Arains of Mauza Nainsukh is differ- 
ent from that of Arains resident in the 
other Arain villages on both sides of the 
„Tiver. Onotheotherhand we find at page xxviii 
of Mr. Bolster’s riwaj-i-am thatin Mauza 
Nainsukh itself an Arain daughter suc- 
ceeded in 1898, in preference toa nephew. 
In my opinion this contention is devoid of 
force and should be overruled. 

Mr. Tirath Ram next referred to a remark | 
in the statement of Jamal Din (P. W. No. 8) 
lambardar of Mauza Sande Kalan, but this 
remark obviously relates to a case where 
the deceasedhad left a brother and a sister 
and the brother had succeeded. to the 

‘exclusion of the sister. There is no dis- 
pute as‘to the right of the brother to 
succeed in such circumstances and this 
matter has no bearing on the question to 
be decided in this case. | 

After fully considering the evidence on- 
the record Iam of opinion that the custom is 
as recorded in the riwaj-i-am of 1911-14 and 
it must be held that among Arains of 
Mauza Sande Kalan a sister excludes the 
uncle in succession tothe ancestral estate 
left by her childless brother. The finding 

‚of the lower Court to the contrary cannot, 
therefore, be sustained. 


I would accordingly accept the appeal,’ 
set aside the decree of the lower Oourt and 
remand the case under O. XLI, r. 23 for 
decision of the remaining points. Court-- 


(4) 23 P , R. 1893, 
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fee on appeal shall bea refunded; other costs 
shall be costsin the cause. 

Johnstone, J.—I concur. 

R. L. Appeal: accepted. 


LAHORE HIGH COURT. 
Srconp Crvin ArrmsL No. 399 or 1928. 
October 17, 1928. 

Present :—Mr. Justice Jai Lal. 

. MATHRA DAS—PuatntTirF—APPELLANT 

versus 
SHAMBOO NATH AND OTHERS— 
DEFENDeNT3— RESPONDENTS, 

Principal and surety—Consideration for guarantee, 
necessity of—Variation absolving surety from liabil- 
ity. 

- Consideration between the principal debtor and 
the creditor is a good consideration for the guarantee 
given by the surety. It is not necessary that he should 
have received any consideration himself. [p.844, col. 


A variation in the contract between the principal 
debtor and the creditor would absolve the surety 
u if it materially affects the position ofthe surety. 
10104. 

Second appeal from the decree of the 
Additional District Jadge, Lahore, dated 
the 4th November, 1927, reversing that 
of the Subordinate Judge, Firsi Class, 
Lahore, dated the 8th December, 1926. 

Messrs. Jagan Nath Aggarwal and Hem 
Raj, for the Appellant. 

Lala Durga Das, R, B., for the Respond- 
ents. : 


JUDGMENT.—This second appeal 
arises out of a suit for dissolution of 
partnership and rendition of accounts. The 
appellant before me is the plaintiff and 
contesting respondent is Shamboo Nath, 
who, it is alleged by the plaintiff, gave 
security for the due carrying out of the 
conditions of the partnership deed by 
all the partners. The deed is dated the 
9th May, 1928, and the partners are Mathra 
Dis, Ramnath and Girdhari Lal. 1t seems 
that Shambco Nath is a relation of the 
two last mentioned partners. He contested 
the suit on the ground that he never 
gave the security and that in any case 
_ he is absolved from liability as there has 
been a variation of the terms of the 
agreement of partnership between the 


partners to which he was not a party. 


The learned District Judge setting 
aside the decree of the trial Court 
has dismissed the against 


sult as 
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him on the main -ground that 
Shamboo Nath, even if he gave the 
security, had been absolved owing to the 
variations made in the conditions of 
partnership. He did not give any definite 
finding whether, as a mattey of fact, Sham- 
boo Nath signed the deed as a surety or 
not. ` 
On appeal it is urged before me that 
it has bean established by the evidence 
on the record that Shamboo Nath became 
a surety for the due fulfilment of the 
conditions of the agreement of partner- 
ship by all the partners. There is 
evidence on the record from which it 
appears that he signed the document with 
fall knowledge of its contents. In the 
body of the document in condition No. 
13 ‘a surety’ is mentioned. Above his 
signatures the words “ alabad” and 
“Zaman” are written and though his 
name was actually written as one of the 
executants of the document at the top by 
the insertion after the remaining dccument 
had been written out, this appears to 
have been done before his eignatures. 
He is mentiond as one of the purchasers 
of the stamps on which the document is 
written and the Stamp Vendor has 
given evidence that he signed his register 
of sales of stamps. In my opinion there 
is no manner of doubt that Shamboo 
Nath signed the document as a surety 


“and not as a witness. - 


There is no force in the contention of 
the learn2d Counsel that both the stamps 
on which the document is written should 
have been signed by Shamboo Nath. 
There is no such provision of law and 
the whole document, though written on 
different pages or stamps, is the document. 

Mr. Jagan Nath, who appeared’ for the 
appellant in this Court, contended that 
the security was given by Shamboo Nath 
really on behalf of Girdhari Lal and Ram 
Nath who were his relations. There is, 
however, no justification for this view 
because the document clearly provides that 
the eecurity is for the due performance 
of the conditions by all the partners. I 
am unabie to see any objection to such 
acondition by the surety. It enures for 
the beneat ofall the other partners on the 
breach o the conditions of the partner- 
ship by any one of them. In other words, 
all the partners are potential “creditors “ 
and potential “ principal debtors” in the 


sense in which those terms are used, in 
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‘s. 126 of ‘the*Indian Oontract. Act, 
i. e, on the breach of the conditions by 
any one partner he became the “principal 
debtor” and ‘the rest “the creditors ” who 
can enforce the liability of the surety. 
I also consider that there is no force in 
the contention of the respondent that there 
was no consideration forthe surety given - 
by Shamboo Nath. It is not necessary. 
that the consideration should be received 
by the surety. Consideration between the 
principal debtor and the creditor is a good 
consideration for the guarantee given by 
the surety. 

This leaves the question of the variations 
mentioned in the judgment of the learned 
District Judge. The first of these is that 
- gach partnerhad to contribute Rs. 50 to the 
fúùds of the partnership. This was not done 
: by” any of the three partners. The fast ap- 
pears tobe that the partnership did not- stand 
in néed of ‘any funds and, therefore; 
Rs. 500 ‘were not contributed by any 
partner and the business continued with- 
out such ' contribution. This, in my 
opinion, is not such a variation as could 
absolve the surety, even if it could be 
called a variation. In my opinion it was 
more in the nature of a breach of con- 
ditions by each of the partners. Moreover, 
a variation in the conditions must be such 
-às materially affects the position of the 


surety. That is by no means the case | 


here. 

‘The same remark applies to the sean 
ground mentioned by the District Judge 
thai, in spite of a condition in the deed 
of partnership that all monies realized by 
the plaintiff were to be deposited in the 
Bank, the plaintiff utilized some of the 
receipts; it is alleged that he utilized them 
. for the purposes of the partnership. This 
again was at best a breach cf the con- 
ditions and not a variation thereof as the 
latter requires the consensus of all the 
principal parties. 

The last variation mentioned i is that, in 
Spite of the fact that there is a distinct. 
condition in the agreement that no loan 

would be taken by the partners, as a 
matter of fact; Rs. 11,000 was taken by 
all the partiers. Now, this may be a 
material variation of the terms in the 
agreement affecting the position of the 
surety, it such a big amount was borrowed 
by all the partners against the express 
terms of the agreement. An examination 
of tae deed, however, shows that ‘there is» 
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a note at the bottom of the deed which is 
to the effect that Rs. 11,000 had already been 
borrowed by the partners for which a docu- 
ment would be executed. Ifthe Rs. 11,000 
alleged to have been borrowed by "the 
partners is the same as is mentioned in 
this note in the agreement then it is 
obvious that there is no variation of the 
terms of the sgreement, without the con- 
sent of the surety, assuming that the 
note is a-genuine one and was not fabricat- 
ed afterwards as now alleged by the 
respondents. There is no evidence on the 
record to determine this. No doubt, or- 
dinarily the presumption is that ‘if a 
person signs a document then he must be 
deemed to have agreed ‘to all-that is 
written thereon but the manner in which 
this note: appears on the agreement makes 
a further enquiry necessary into the matter- 
It is possible that this note was not 
noticed by the surety when he pleaded. 
to the plaint and consequently it was not 
brought into prominence in the Courts 
below. At the same time the burden 
should be on the surety to prove that. 
this note did not exist when he signed 
the document. 

I remand the case to the learned District 
Judgeunder O. XLI, r. 25, with direction to 
record the evidence of the parties and to 
submit a finding to this Court whether 
this note did or did not exist on the 
document when it was signed by Shamboo 
Nath and secondly, whether the amount, 
of Rs. 11,000 mentioned in the judgment 
of the District Judge is the same as is 
mentioned in this note. A report within 
three months and ten daysfor objections. 
The District Judge may, if he thinks 


necessary, have the evidence recorded by- 


the ‘trial Court. 


R. L, Case remanded, 


LAHORE HIGH COURT, 
> Ssoonp OrvıL APPBAL No. 258 or 1928, 
June 8, 1928. 
Present :—Mr. Justice Coldstream. 
NAND RAM AND OTHERS— PLAINTIFF — 
APPELLANTS 
versus 
JAI CHAND AND OTHERS—DEFENDANTYI 
— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 82— 
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ejectment—-Limitation. 
7 A suit for ejectment of the- deféndants from -a 


piece of land which the parties had been using as' 


a‘ burning ground and which had been appropriated 
and built upon by the defendants is for purposes 
of limitation governed by Art. 32 of Sch. I 
Limitation Act. 


Ismail v. Thakur Lal (2) and Ghulam Muhammad 
v. Abdul Satar (4), followed. 


Gurdit Singh v. "Hari Singh (1) and Achar Singh v. 
Badhawa Singh (3), disænted from. 


Səcond appeal from the decree of the 
District Judge, J ullundur, dated the 24th 
November, 1927, reversing ‘that of the Sab- 
ordinate J udge, Fourth Olass, Nawanshahr, 
ae J allundar, dated the Slst March, 
1927 
= Mr: Shaina Chend, for the Appellantay’ 

Mr. Saunders, for the Respondents. 

JUDG MEN T.—In the suit from which 
this appeal arises certain residents of 
Langroya village in Jullundur District 


sued to eject certain other residents from > 


an areaof land in the village used by both 
parties, as a Hindu burning ground which 
the defendants had appropriated and built 
upon. The first Oourt gave a decree which 
was set aside on appeal by the District 
Judge who applying. Art. 32 of the 
Indian Limitation Act held the suit to be 
barred by limitation. Agdinst this judg- 
ment the plaintifs have preferred the 
-present second appeal and the only point 
in support ofit argued before me by Mr, 
Shamair Chand is-the-one of limitation. His 
contention is that the Article applicable 
is -Art..32, or ifthat is not applicable 
Art. 144 or Art. 120. He has referred: me 
to Gurdit Singh v. Hari Singh (1) on which 
he relies. ' 


. In reply Mr. Saundera cites Ismail v., 


Thakur Lal (2) on which the lower. Court 
has based its decision. 


I have referred to -the rulings cited and- 


to others relating to the application of 
Art. 32. The matter is one of some difficulty 
| and it is not easy to derive from the publish- 
ed rulings any clear principle on which 
the applicability of Art. 32 in particular. 
‘cases has been determined, e.g.,in Achar 
Singh v. Badhawa Singh (8) the learned 
Ohief Judge of the Chief Oourt did not 
express his reason for holding that a suit 
‘for ejectment of obstructionists from a 


I a Ind. Cas. 517; 29 P. L. R. 308; A. I. R. 1928 
“Ga 93 Ind. Cas. 89; A. I. R. 1926 Oudh 341; 13 0. L. 


Ta ĉis Ind. ae ea 124 P. R. 1912; 132 P,W. R 
1912; 2 P;L, R, 
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common - thoroughfaré wis not governed - 
by this Article but Art, 12.” The Ohief 
Judge's decision was; however, followed 
recently in Gurdit Singh v. Hari Singh (i) 
(the case cited by Mr. Bhamair Chand) by @ 
learned’ Judge of this Oourb who - distin~ 
guished: the case bafore: him (one of an 
obstruction of a public way) from the case 


| of Ghulam Muhammad -v.-Abdul Satar (4) 


in- which . it was held -that . Art. 32 
governed a suit to” estrain defendants 
from cultivating a piece of land which 
both parties had the ‘right of using’ as è 
pond > 

I have in another appeal decided to-day, 
Mian Pirihi v. Hans Raj (5) recorded. my 
opinion that Art.” 92 does not govern a 
suit where the only right. which the person 
proceeded against had in the property con- 
cerned was a` ‘right, -enjoyed in common 
with others,.of passing over it a mere right 
‘of way. The facts of the présent case arè, 
however, distinguishable from such a. case, 
‘Here the defendants had areal right in 
‘the land itself, parts of which any of them 
‘could from time to time temporarily appro- 
‘priate and use as a support on which to 
cremate a: dead body. The case more 


- nearly resembles, I think, the disputes dealt 


with by the Oudh Chief Oourtin Ismail v. 
Thakur Lal (2) which the lower Court has 
followed, and by this Court in Ghulam 
Muhammad v. Abdul Satar (4) where Art: 
32 was applied. Following these authori- 
ties I find that the lower Oourt was correct 
on the point of limitation and I _digmiss 
Hue appeal with costs, 


Appeal dismissėd. 
a as, Ind..Oas. 405; 1 Lah. Oas. 490; A:I, R. 1925 


Tah; Te. Ind. Oas. 381; A. I. R, 1926 Lah, 794 a 


` 





OUDH CHIEF COURT. 
BEOOND Civit APPEAL No. 77 oF 1928; ` 
f July 25, 1928 
:.  , Present :—Mr. Justice Misra, - 
and Mr. Justice Nanavutty. É 
PHULRAJ SINGH-— PLAINTIPE— ° 
ee | 
ABHILAKH SIN GH AND OTBERS——~ 
DEFENDANT3— RESPONDENTS, 
Civil Procedure Code Nag V of 1908), O, XLI, v. 31 


Judgment -of Appellate Gourt,- contents” fim 
proper judgmen’—Procedur er 


7 Fulfil the requirements of O.K 


Nu 
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- Even in cases where the appellant himself appears 
to support his appeal, it is the duty of the Judge 
of the Appellate Court to deliver a proper judgment. 

- He must indicate the points for determination which 
are to be found invariably in the grounds of appeal; 
he must also: give -his. decision on oach of those 

, points and also. the reasons for his decision. 


>. A judgment ofan Appellate Court which does not 

1 LI, r. 31, Oivil Pro- 

er A be maintained and must be set 

aside. ef 

Appeal against. a decree of the, Addi- 

.tional District Judge, Gonda, dated the 

|” 30th November, 1927, affirming that of the 

‘Additional Subordinate Judge, . Gonda, 

dated the !9th December, 1925. ey ck 
Mr. R. D. Sinha, for the-Appellant. .. 

Mr. Radha Krishna- Srivastava, for the 
Respondents. - 

- JUDGMENT. —This is an appeal from 

the judgment, of Mr. Asghar-Husain, the. 

. Additional District Judge of Gonda. The 


judgment which he has written in this | oral'and documentary 


case. is as follows:— : À 

“No legal, practitioner has appeared to 
support and argus the appeal. The appél- 
lants have said nothing toshow that the 
judgment of the lower Courtis erroneous.. 
Tha appeal is dismissed with costs.” 

It is argued on behalf-of the appellant 
that this is no judgment in law and the 
case should, therefore, be sent back to the 
lower Appellate Court for decision on the 
merits. We, have no doubt that this appeal 
must be allowed. Weare of opinion that 
tlie judgment ‘of the learned Additional 
District Judge does not fulfil the require- 
ments of law as laid down in O. XLI, 
r. 31, Oivil Procedure Code. The said 
rule runs asfollows:— `> < a 

“The judgment of the Appellate Oourt 

shall be in writing and shall state— 
- ~ “(a) the points for determination; 

(b) the decision thereon; 
(c) the-reasons for the decision; and ~ 

. (d) where the ‘decree appealed from is re- 

‘ wversed or varied, the relief to which 

the appellantis entitled.” `. ` 


“Wae find that none of the requirements 
required by the aforesaid ‘rule is complied 
with in the judgment under appeal. The 
learned Additional District Judge states 
that the. appellants who appeared before 
him personally said nothing .to show that 
the judgment of the lower Appellate Court 
was emonedus. We may point out that 
even in cases where the appellant himself 
appears to support his appeal, it is the duty 
of.the Judge ofthe Appellate Court to 
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indicate the points for determination which 
are to be found invariably in the grounds of 
appeal; he must also give his decision on 
each of those points and also the reasons 
for his decision. We are, therefore, of 


- opinion that the judgment in this case can- 


not be maintained and must be set aside. We 
only wish to refer to one ruling delivered 
by one of us reported as Anandpal Singh v. 
Mahabal Singh (1). That was a case in. 
which the judgment that had been passed 
by the particular Subordinate Judge was a 
much longer judgment than the one before 
us in this case. The judgment of the 
Subordinate Judge, however, did not 
indicate the points for determination; nor 
did it indicate the decisions on those points - 
or the reasons for the said. decisions. The 
only thing which was said by the learned 
Subordinate Judge in appeal was that the 
evidénce on -the 
record proved beyond all doubt that the 
plaintiff had not been in possession of the 
property in suit within limitation and that 
the defendant had been in possession of 
the same adversely to the plaintiff. He 
had further stated. in his judgment that the 
evidence had been well-discussed by the > 
lower Courtand that he would not repeat 
the same. It was held by this Court that 
such.a judgment was not a judgment in 
accordance with law and it could not be 
considered to coniply with the provisions 
of law laid down in O. XLI, r.3. We-may 
point out that this ruling is in accordance 
with the trend ofthe decisious that has 
prevailed for a long time in the late Court 
of the Judicial Oommissioner of Oudh and 


has also been followed in other. High ` 


Courts. ` | : f 
We, therefore, set aside the decree of the 


` learned Additional » District Judge and 


send the case back to him with a ‘direction 
that the appeal be reinstated at its original 
number and be heard and decided in . 
accordance with law. The costs of appeal 
in this Court will be the costs in the cauee, 
A. < f Case sent back. ` 
(1) 95 Ind. Cas. 925; 3 O. W. N. 852; 290. ©. 330; 1. 
Q. L. J. 586; A.I. R. 1927 Oudh 85. — ' 
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“MiSCBLLANROUS Sroonp CIVIL APPRAL: No. ;. 
i ._ 223 or. 1928. ° -.. . 
Junelt, 1928, 
Present-:—Mr:.Justice Coldstream. . 
Musammat JANNAT—Jupament-Destor— 
moet APRELEANT ` < 7 


. versus `c - À 

ABDUL RAHMAN KHAN-—DzorEB- 
HOLDEK— RRSPONDENT, $ 

Execution sale—Sale confirmed—A pplication for 


setting dside sale for fraud, competency of—Limitation : 


—Burden of proof. ; 

An application for setting aside an execution sale 
onthe ground offraud canbe made even after the 
confirmation of sale. 


. + Sheo Ram Keori v. Ikram-un-nissa Bibi (2), referred 


` to redeem the mortgage. 


“Teversing, 


to 


the burden of proving that the application for setting 
aside the sale is barréd by limitation is on the party 
opposing it. jaa 

Abdul Rahim Khan v, Muhammad Yar (2), referred 
fo. ` Š 


Miscellaneous- second ` appeal from an 
order of the ‘Additional District Judge, 
Ferozepere, dated the-14th N ovember, 1927; 
that of the Subordinate Judge, 
Third Class, 
June, 1927. 

Mr. Sundar Das, for the Appellant. 


_ JUDGMENT.—Abdul. Rahman of 


Ferozepore mortgaged a house to Rai Baha- - 


dur Ram Rakha Mal and subsequently sold 
it to “Musammat Jannat, the sappellant, 
Rs. 1,00) out of the price being reserved 
There was also 
8 condition that ifthe debt exceeded this 
sum, the vendor .would make it- good: 
Musammat Jannat paid a sum of R3,-1,030 


to the mortgagee who sued her and Abdul 
“Rahman for Rs. 1,500 still due on the 


mortgage. He got a decree for Rs. 575 
on the 5th January, 1926, ne A 

Oa the 6th April, 1926, the mortgages 
applied, for éxecution of his decree-against 
Abdul Rahman only. The Court ordered 
sale of the house. An auction was: held 


- and the property was. purchased:-by Abdul 


"concealing his 


Rahman himself, the judgment-debtor. No 


notice of the proclamation or sale of the 
house was given to Musammat Jannat. - 
On the: 7th August, 1926, the sale came 
before the Oourt-.for confirmation, but the 
Oourt refused to confirm it, holding that 
the judgment-debtor ‘had satisfied | the 
decree hy payment of the -decretal amount. 
On the, 9th August, 1926, Abdul Rah- 
man applied for review ‘of this order, 
interést in- the property, 
The. sale was confirmed, © 7 
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. Où the ‘14th January, 1327, Musammat 
Jannat applied to ‘have the sale set ‘abide, 


‘on the ground.that the whole proceedings 


were fraudulent. < a 

The Executing Court held that- the 
allegations of- fraud were established and 
accepting the application set aside: the 


order of the 9th August, 1926, confirming: 


. Abdul Rahman appealed: to the Addi- 
tional District Judge, Ferozepore, who 
agreed with the Executing Oourt-as regards 
the fraudulent nature of the sale proceed- 
ings and also found that Musammat Jannat 
was. competent in. the circumstances to 
have the sale set aside, provided that the 
‘application was made within limitation. - 
As‘regards limitation, however, he ‘held. 
that the established facts justified an 
inference that Musammat Jannat had come 
to know of the sale more than 30 days 
before the presentation of. her application ` 
and finding her application barred by. 
limitation he accepted the appeal: on the - 
14th November, 1927. < 
Against this order Musammat Jannat 
Bibi has preferred a second appeal to 
this Court.’ The respondent Abdul Rah- 
man, although personally served, has- not 
appeared. to contest-the appeal, . > . 
. There is: no. doubt as to the fraudulent 
nature of the allegation of Abdul Rah- 
man’s conduct in respect of the sale pro- 
ceedings. The facts-are all set forth in 
the Executing. Court's judgment of Ist 
June, 1927, and need not be repeated 
here. Thére is good authority for holding 
that Musammat Jannat was competent to 
apply to have the sale set aside on the 
ground of his fraudulent conduct even 
though the sale had been confirmed, see, 
for instance, Shoe Ram Keori v. Ikrdm-un- 
nissa Bibi (1). The only question is whe- 
ther the finding as. regards limitation 
can be impugned in this Oourt as not 
being one of a matter of fact, Now, 
the circumstances established from . which 
the lower Oourt has drawn its inference 
that Musammat Jannat had knowledge that 
her husband was present at the sale and that, 
she herself reached Ferozepore at some time 
not spécified but about a fortnight after 
the sale. Taese certainly are findinga 
of fact’ and final. But the question whe- 
ther the Oourt was justified in its ifference 
from them, must, I think, be regarded as 
(D) 71 Ind, Oas, 631; 45'A, 316; 21 A.. L, J. 176; A. I, 
R. 1923 All, 282, PE ae Ls 
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` one which is‘ still open to consideration 
. On second appeal. I. think that the 
circumstances proved are far from sufficient 
for the conclusion drawa from them. 
Admittedly, Musammat Jannat isa parda- 
nashin woman.. Admittedly she had been 
for some time living ‘apart from her 
husband in Hissar, and there is evidencs 
that she was not on good terms with 
him.’ It has’ not been found that her 
husband made any communication to her 
upoa the subject of the sale of the house. 
Nor is there any proof whatever that 
the husband was aware of his wife's 
interests,. in this house. In any case 
Musammat Jannat’s name was: not before 
the public at the .auction. The fraud 
having been established the onus on the 
point of limitation was upon the re- 
Bpondent, vide Abdul Rahim Khan v. 
Muhammad Yar (2), and it was for the 
respondent to-prove that Musammat Jannat 
had: knowledge of the sale more than 30 
days. .before she preferred her application. 
I find that this onus was not discharged ; 
- Musammat Jannat's application must, there- 
fore, be held. to have been within limita- 
tion. The result is that the appeal is 
accepted | with- .costs throughout. . The 
lower Appellate Court’s order’ is set aside 
and the order of ‘the first Court restored, 
-R.-L É ’ Appeal accepted, : 
_ (2) 12 P; R. 1898, l 


> MUKSHI RAM V, 


` LAHORE HIGH COURT. 
t §conp Orvir ArpgaL No. 347 or 1928.. 
MH ` June 21, 1928.. ay 
f Present:—Mr. Justice Johnstone. .- 
‘ MUNSHI RAM—Puaintizr— 

oe APPELLANT 

Ng - versus 
*. LAOHHI RAM AND ANOTHER— 
` DEFENDAN TS—RESFONDENTS. . 
` Wrongful attachment—Suit for damages— Absence of 
mala fides, effect of. >  - . 
:. A person who wrongfully attaches goods belonging 
to another is liable for dimages even ifhe has acted 
honestly, . . - a IN : 
' Bishamber Nath v. Gaddar (1), Mangal Chand-, 
Paramsukh Das v..Zainab Bibi (2) and ‘Lobo v. Babu- 
tal (3), referred to, : 


v Second appeal from. the decree of-the- 


District Judge, : Ambala, .dated the 10th 


Nowem ber,” 1927, ‘reversing that: of the. 
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Subordinate Judge, Fourth Olass, Jagadhri, 
dated the 23th June, 1927. | j 
i Mr. Shambu Lal Puri, for-the Appel- 
ant, i ' 
Mr. R. C. Soni, for the Respondents, 
- JUDGMENT. —The respondent Lachhi 
Ram obtained a decree: against the re- 
spondent Jiwana and in execution got a 
crop of sugarcane attached. The appel- 
lant Munshi Ram objected - that the crop 
‘was his and his objection was “eventually 
allowed. Hethen sued for compensation 
for - wrongful: attachment, claiming 
Rs..150. The trial: Court granted a decree 
for Rs. 40, but the lower Appellate Court ac- 
cepted the appeal and dismissed the ap» 
pellant’s suit. Seedling 
It is not seriously contested before me 
that the question of mala fides does not 
arise in such a-case and there.are several 
authorities to the effect that the attaching 
creditor is liable in damages even ifhe has 
acted honestly, vide Bishamber Nath v. Gad- 
dar (1), Mangal Chand Paramsukh Dag 
dias Bibi (2). and Lobo v, Babulal 
3 


It was proved to the satisfaction of the 
trial Oourt that there was loss to the 
extent of Rs. 40, and the lower Appellate 
Court has not dissented positively from 
that finding. Reliance was placed by that 
Court on the provisions of O. XXI, r. 45 
of the Civil Procedure Oode, but that rule 
and the preceding. one deal with crops in 
the possession of a judgment-debtor. In 
the present case, it has been -held ‘that the 
appellant was in possession’ of the crop 
and that it was his property. There is no. 
question of contributory negligence on the- 
appellant's part and the remark by the 
learned District Judge to the effect that’ 

-there is no evidence on the record to prove 
that the crop was not actually gathered’ 
before the attachment was released has 
not received support before me. I would 
hold that the decree-holder-is liable to pay 
damages and I accordingly accept the 
appeal and restore the decree of the trial 
Court. The appellant will get his costs 
from Lachhi Ram, respondent, in the lower. 
Appellate Court and in this Court also. 


RL 23 Appeal accerted, 
_ (1) 9 Ind. Cas. 817; 33 A. 306;8 A. L. J. 92. 
ee Ind. Cas. 266; L. R.6 A. 595 Civ.; A. I. R. 1926 
“All. 177. 
: @) a Ind, Cas, 573; A.L R. 1925 Nags 399; 8N. L.. 
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BOMBAY HIGH COURT. 
OxtMinaL APPLICATION FoR Revision 
-© No. 147 or 1927. 
| August 23, 1927. 
Present:—Mr. Justice Patkar and 
. Mr Justice Baker. 
AZIZ GAFFOOR KAZI—Accosep— 
APPLICANT 


versus 
| EMPEROR—Obpposirre PARTY, 

City of Bombay Municipal Act (III of 1888), ss. 8 
(m), 248 (1), (c)\—Rent farmer of premises, whether 
‘owner’—Notice for making sanitary arrangements— 
Disobedience—Prosecution. 

A person who receives rent under, an agreement 
with the owner of the premises to pay a fixed sum 
to him per month out ofthe rents falls within the 
definition of ‘owner’ in 8.3, cl. (m) of the City of 
Bombay Municipal Act and can be prosecuted for 
disobedience of a notice issued to him under s. 248 
(1) (c) of the Act to provide improved sanitary 
arrangement for the premises. [p. 850, eol. 1.] 


. Oriminal application against an order of 
the Presidency Magistrate, Fourth Oourt, 
Bombay. : 

* Mr. J.G. Rele, Zor the Applicant. 

` Mr. Kemp (with him Messrs. Crawford, 
Bayley & Co.), for the Municipality. 


: JUDGMENT. 

Baker, J.—This is an application for 
revision of the conviction by the Fourth 
Presidency Magistrate of the applicant 
on acharge under s. 248 (1) (c) of the 
rane of Bombay Municipal Act, III of 
1888. f i 

Section 248 of the Act lays down. that 
where any premises are withouta water- 
closet, “or privy, or urinal, or bathing or 
washing place, or if. the Oommissioner 
is of - opinion. that the existing water 
closet, or urinel or bathing or washing 
place accommodetion available for the per- 
‘sons occupying oremployed in any premises 


is insufficient, inefficient, or on any sanitary’ 


grounds objectionable, the Commissioner 
‘may, with the pravious approval of the 
‘Standing Committee, by written notices 
require the owner of such premises to 
provide additional accommodation, or to 
‘make structural or other alterations or to 
‘substitute water-closet accommodation for 
‘privy accommodation. - i A 
The facts in this case are that the 
applicant Aziz Gaffoor Kazi entered into 
an agreement with Mrs, Hamabai J. K, 
Mehta who was the owner of the premises 
in dispute for a period of three years. 
By thisagresmert the owner granted to 
the applicant the right to recover rents 
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of the premises in question on payment 
by him to her of a monthly sum of 
Rs. 1,250 for a period of three years, and 
amongst the. clauses of this agreement, by 
cl. 6 the rent contractor, that -is the 
applicant, agreed to carry out all repairs 
to the’ properties except heavy repairs and 
to do allacts and things required by the 
Municipality or any other public authority 
to be done by the owner or by. the tenant, 
and it was provided that the rent contractor 
should be liable at his own costs to carry 
out all such requisitions as may be necessary 
either on account of the nature of the user 
of the said premises or of any part or 
parts thereof or for any other reason. - i 

It so happened that the Municipality 
held that the sanitary accommodation in 
this place was insufficient and required 
water-closets to be provided in place of 
the existing privies. The applicant was 
required to carry out- this work which 
he did not do and he was conse- 
quently prosecuted by the Municipality 
for disobeying the order made under 
s. 248 (1) (e) of the City of Bombay Muni- 
cipal Act and was convicted by.the Fourth 
Presidency Magistrate and fined Rs, 25, 
Against thisorder he has presented the 
application for revision. , nas 

The case. has been argued by the 
learned Pleader on behalfofthe applicant 
at some length and he has quoted certain 
observations from rulings by the English 
Courts, butI do not think it is necessary 
to refer to them as ‘they deal with the 
definition of the word “owner” occurring 
in-certain English Acts. The present 
case turnsentirely upon the definition of 
“owner” in the .Cityof Bombay Municipal 
Act of 1888, and we must. be guided 
entirely by that definition in disposing 
ofthe present case. In that Act the 
word “owner” is defined in s. 3, cl 
(m), which says: ‘‘ ‘owner’ when used in 
reference to any premises, means the 
person who receives the rent of the 
said premises, or who would be en- 
titled to receive the rent thereof if 
the premises were let, and includes—(i) 
an agent or trustee who receives.such rent 
on account of the owner...” The remaining 
sections of the definition are not relevant to. 
the present case. . 

Now, itis quite clear that the présent 
applicant “falls under the definition of 
“owner” in this section. He ia the person 
who under his agreement with the owner 


850 


receives the rent.of the said premises. It 
has been argued by the learned Pleader 
‘on his behalf that he hands the rent 
overto the owner. If that is correct, 
which in my judgment it is not, he still 
would be an agent or trustee who receives 
such rent on account of the owner, and 
therefore, comes within the definition in 
. thesection. But, as a matter of fact, under 
the agreement he does not pay the rent 
to the owner. He makesa fixed payment 
of Rs, 1,250 a month to the owner irres- 
pective of whether any rent was actually 
“received by him or not. Itis quite clear 
that he is a person who receives the 
rents of the said premises, and, there- 
fore, he falls within the definition of 
“owner” in s. 3, cl. (m) of the Act and as 
such heis the person who under s. 248 of 
the Act is liable to comply with the re- 
quisition of the Commissioner to provide 


improved sanitary arrangements or to 
substitute water-closets for the existing 
privies. 


We have nothing to do with the question 
of the hardship which may be caused to 
the applicant by the requisition which 
according to him"involves an expenditure 
ofabout Rs. 5,000. Under the agreement, 
as has been already pointed out, the owner 
undertook to do heavy repairs but the 
applicant undertook to comply with the 
requisitions of the Municipality requiring the 
owner or the tenant to do any act or thing, 
and he is liable under his own agreement to 
carry out all such requisitions as may be 
‘necessary at his Own expense. It may be 
‘that when he entered into the agreements 
he did not foresee that during the con- 
tinuance ofit a requisition involving such 
a heavy expenditure as this might be 
made bythe Municipality. However, that 
‘is aquestion into which wé cannot go. 
I am clearly of opinion that the applicant 
falls within the definition of “owner” as 
givenins.3,cl.(m),of the Act, whichis 
the definition by which. we must be guided 
in disposing of the present case, 
.. I,thereforé, think that the 
is correct and the Rule 
charged 
' Patkar, J.—I agree. The accused in 
_ this case admittedly receives the rent of 
the premises. He, therefore, receives the 
rent either on his own account or -on 
account f. the owner. If he receives 
the rent of the said premises on his own 
‘account by virtue of lease, he falls within 


conviction 
should be dis- 
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the principal definition incl. (m) of s. 3 
If, on the other band, he receives the 
rent as agenton account of'the owner, 
he falls within the inclusive definition in 
cl. (m). 

A. Rule discharged.. 


LAHORE HIGH COURT, 

CRIMINAL APPEAL No. 133 oF 1928. 
April 13, 1928. 

Present:—Mr. Justice Tek Chand.’ 

M. L. PRITCHARD—Acctsrp— 

APPELLANT 
versus 
EMPEROR—OppositTe Party. 
Criminal Procedure Code (Act V of 1898), ss. 842, 


- {23—Examination of accused before close of prosecu- 


tion evidence, legality of— Commission to examine 
after close of evidence, effect of—Charge for substan- 
tive offence—Conviction for abetment—Hvidence Act 
(I of 1872), ss. 14, 13B—Evidence of similar acts, rele- 
vancy of—Penal Code(Act XLV of 1860}, ss. 107, 
409—Criminal misappropriation—Onus of proof of 
prosecution—Abetment—Aiding offender, after ccm- 
mission of offence, whether abetment. 

Though it isnot desirable that an accused should 
be examined at great length under s. 342, Oriminal 
Procedure Code, before the prosecution evidence has 
been closed, examination of the accused at that stage 
is not illegal and is not by itselfa ground for quash- 
ing the proceedings, where the accused has not 
been prejudiced thereby. |p. 853, col. 2.] 
`~ Omission to examine the accused under s. 342, 
Criminal Procedure Code, after the witnesses for the 
prosecution have been examined and before he is 
called upon to make his defence, isa serious illegality 
sufficient to vitiate the trial, at any rate from the 
stage at which the accused should have been so exa- 
mined. [p 854, col. 2.] 

Neither unders. 14 nor under s. 15 of the Evidence 
Act can the evidence of facts similar to, but not part 
of, the same transaction as the main fact be received 
for the purpose of proving the occurrence of the 
main fact, which must be established by evidence 
directly bearing on it, though when the existence of 
that fact has beenso established and a question arises 
as tothe state of mina of the person who did it, or 
whether the act in question was done accidentally or 
with a particular knowledge or intention, evidence 
of similar acts may, under certain conditions, be ad- 
mitted, íp. 855, col. 1.) 

Empress v. Vyapoory Moodeliar (1), Makin v. At- 
torney-General for New South Wales-(2), Amritalal 
Hazra v. imperor (3) and Emperor v. Panchu Das (4), 
referred to. 

- Wheré the proof of abetment of an offence must neces- 
sarily differ from the proof of the substantive offence 
and the attention of the accused has not been direct- 


.ed at the time of framing the charges or during the 


trial to the fact that he might have to meet a charge 
of abetment, it is highly unfair fora Court of Appeal 
to altera conviction for a substantive offence inta 
one for abetment of the offence, . |p, 888, col, 2.) 
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A wrong entry made long after an alleged embez- 
zlement by another person would not make the scribe 
guilty of abetment of embezzlement. At the worst he 
would only ba an accessory after the fact and as such 
could not be punished under the Indian Law for abet- 
. ment of the offences. [p. 859, col. 1.] 

Hazari Lal v. Emperor (7), referred to. 

In cases of criminal misappropriation the onus lies 
onthe prosecution to prove not only that money was 
paid to the accused in trust, but also that he did not 
apply it for the purpose for which it was given.. [p. 
860, col 2 

Queen-Empress v. Hari Dagdu (8) and Queen-Hm- 
press v. Ramchandra Ganesh (9), referred to 

A conviction cannot be based of mere suspicions, 
however strong they may be. [p. 861, col. 1.] 

Oriminal appeal from an order of the 
First Olass Magistrate, Lahore, dated the 
6th January, 1928. . . 

Mr. Moti Sagar, R. B., Messrs. Raghunath 
Sahai and Edmunds, for the Appellant, 

Mr. Dev Raj Sawhny and Raj Krishna, 
for the Crown, 


JUDGMENT.—\M. L. Pritchard, Deputy . 


Assistant (Engineer, who- was the 
officer-in-charge of the Telegraph Stores 
Dəpôt, Mughelpura (Lahore) in 1924-26, 
Abudl Aziz, Si:ore-Keeper, and Tirath Ram 
Clerk ia the same apês, were tried at 
ane joint trial by Mr. Phailbus, Magistrate, 
Firat Olass (with enhanced powers), Lahore, 
under s. 409, Indian Penal Oode, for hav- 
ing committed criminal breach of trust 
in respect of the following three sums 
which, it was allegad, they. had received 
for credit to Government Funds but which 
instead of dapositing in the Imperial 
Bank of Indie in ths account of ths Dapés, 
they had misappropriated: ` ; 

(a) Rs. 162 received from Messrs. Pokhar 
D & Sons, Lahore, oa 13th October, 
1924: 

(b) R3. 1,745-90 recsived from Messrs, 
K. L, Wadhi, Lahore, on yth December, 
-~ 1924, and 

(c) R3. 816 received from Messrs. K, L. 
Wadhi, Lahore, on` 12th August, 1925. 


The learned Magistrate has found all the 
charges proved against the threə appel- 
lants and has sentenced each of them to 
undergo rigorous imprisonment for two 
years and pay a fine of Rs. 1,000 under 
each charge, the sentences of imprison- 
ment to run consecutively. As every one 
of the convicts had been, in the aggre- 
gate, ssntencsi to imprisoamaat for six 
yoara and a fine of Rs. 3,000 he had a 
right of app3el direct to this Oourt. The 
thres convicts have accordingly preferred 
separate appeals (Uriminal Appeals Nos, 
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73,83 and 133 -of 1928) but as they arie® . 
from the same judgment, I have heard 
them tozether and shall dispose of them 
in one judgment. 

Bəfore dealing with the merits of the 
case in respect ofthe three specific items 
for embezzling which the appallants have 
been found guilty I propos3 to set out 
a few preliminary facts, and to discuss 
and decide certain legal points on which 
there has been much argument before 
me. ; | 
During the period with which we are 
concerned (October 1924 to April 1926) 
the staff of the Telegraph Stores Depot 
at Mughalpura consisted of Pritchard (ap- 
pellant in Or. A. No, 133 of 1928) as 
the officer-in-charge, Abdul Aziz (appellant 
in Or, A. No. 83 of 1928) as Store Keeper 
and three permanent Olerks, Tirath Ram 
(appellant in Or. A. No. 73 of 1928), Mo- 
hammad Umar (P. W. No. 3) and Muham- 
mad Qazim . (P. W. No. 6), a chaprasi 
Ghulam Dastgir and a few-labourers. In 
addition to thése persons Mohammad Munir 
(D.- W. No. 7) also appears to have worked 
as a temporary clerk for sometime. In 
the Depd: there used to be kept a large 
-quantity of Telegraph stores, as it was 
the distributing centre for the Punjab. ` 
Out of these stores serviceable articles 
could be bought by private individuals 
with the sanction of the higher authorities 
at Calcutta, payments for which were to 
be made to the officer-in-charge, who 
was also authorizsd to sell unserviceable 
stores by public auction under certain 
prescribed conditions. Elaboraté rules had ° 
been framed. and directions sent from 
the Head Office at Calcutta for maintaining 
the. cash book and other registers and for 
submission of returns and it was provided 
that all moneys received were to be 
deposited in the Imperial Bank of India. 

Oo 16th Dəċember, 1936, the Police 
challaned under s. 409, Indian Penal Code, 
five persous, namely, the three appellants, 
P. W. No. 2 Ramsaran Das son of Bhagwan 
Das, of Kucha Missar Beliram, and ona 
Rahmat Ullah, son of Din Mohammad, of 
Mohalla Kundigaran, Lahore, on the allega- 
tion that the three appellants had received 
on behalf of Government Rg, 12,300 1-9 as 
the price of Government stores sold to 
private individuals -directly or through 
publicauctioneers but had misaf propriated 
the same, and that Ramsaran Das and 
Rahmat Ullah aforesaid had abetted thi, 
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“unlawiul act of the appellants. A list of 
"83 witnéeses, whom the prosecution intend- 
‘ed to produce at the trial, was attached to 
the challan. The five persons aforesaid 
“were in due course produced before ` the 
‘Additional District Magistrate but he 
‘transferred the case for trial to the Court 
of Mr. Phailbus, Magistrate, First Class, 
On 7th February, 1927, the Public Prosecutor 
‘stated that he inténded to proceed inthis 
‘case against “three -persons only, viz., 
Pritchard, Abdul Aziz and Tirath Ram 
‘appellants in respect of the sum of 
‘Re. 11,309-13 6 ‘alleged to have been 
misappropriated between 13th October, 


+ 


4 No. Date Amount, 
: ak Rs. a. p` 
1 18th October, 1924 w 162 0 0. 
Í. 2 10th December, 1924 °` n. 1,745 9 0 
: B 12th August, 1925 ws 846 0 0 
‘> 4 13th November, 19295 ` | -75213 6 
8 17th December, 1925 “ys 1,000 0 0 
> 6 25th May, 1925 . a 2,000 0°0 
iF Ist June, 19295, 12312 0 
1 8 28th July; 1995 - 1,800 0 0 
‘9. Plek December, 1925 . ., 363 3 0 
: 10° 5th April, 1926 + 900.00 7 
{21 19th January, 1986. Cu 4c, 561 5 0 
2 “ard January, 1926 p 500 0 0 
113 22nd February, 1926 ` ae 553 3 0 


T. poy 


„After the evidences of only six witnesses 
for the prosecution’ had been recorded, the 
Magistrate on 7th March 1927, proceeded 
to ‘examine the accused Pritchard and 
eontinued his examination fcr three days 
which covers 16 pages of closely typed 
matter. He then examined Abdul Aziz 
accused on the.10th, and Tirath Rem 
accused on the four succeeding daya, 
Tirath, Ram's statement also extends over 
14 typed pages of the record. At the next 
hearing the Public Prosecutor resumed the 
examination of the remaining witnesses for 
the prosecution and by the 22nd July the 
évidenge of ine more ,witnésses (P, W, 
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1924, and 5th April, 1926, and that separate 


challans regarding the embezzlement of the 
remaining sum of Rs. $90-4-3 would be sert 


‘up against Ramsaran Dasand Rabmat Ullah 


and certain other persons, Accordingly the 
Magistrate discharged Ramsaran Das and 
Rahmat Ullah and proceeded to try the 
case against Pritchard, Abdul Aziz and 
Tirath Ram. The sum of Rs. 11,309-13 6 
which the Public Prosecutor proposed to 
prove in this trial as having been embezzled 


‘by the appellants, comprised thirteen 
items, alleged to have been received on 
different cccasions as follows :— . 


- Person who paid the money, 


Puran Ohand of Pokhar Das and Sons, 


” Wadhi. 


Wadhi. 
‘Wadhi. 
Pokhar Das, , 
Wadhi.’ 
Wadhi.. 

_ Wadhi, 

<: Wadh 

: Wadhi, 

: Ramsaran Das. 
Ramsaran Das. 


Kirpa Ram, Secretary M, O. Hoshiarpur, 


Nos. 7—15) was recorded. On that date the 
Magistrate noted that Asaf “Ali Sub- 
Inspector whem the Public Prosecutcr 
wanted to prcduce wasabreent. Heaccord- 
ingly put further questions to the accused 
in respect of the evidence which had been 
led till that time and after recording their 
answers adjourned the case to 15th. August, 
1927, On that date also Asaf Ali did not 
appear again and the Public Prosecutor 
produced D.S. P. Morris (P. W. No. 16) at 
ihe conclusion of whose evidence the three 
accused were sgain questioned generally 
astothe evidence produced egainet them 
and they replied that they Ead nothing 
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- further to add to itheir former statements. 


, messes for- re-cro33-examination, 


Thereupon the. Magistrate on 29th August, 
1927, framed three charges unders. 409, 
Indian Penal Code, against tha three ap- 
pallants jointly for having received and mis- 
appropriated thesums of R3. 162; R3. 1,745-9-0 
and Rs, 846 being the first three of the 13 
items comprising R3. 11,309-13-6 which were 
alleged by” the prosecution atthe com- 


mencement of the trial to hays been ém- 


bezzled. 


The accused, having pleaded not. guilty, 
recalled most of the prosecution wit- 
which 
continued till the 18th November, 1927. 
Oo that date-also Asaf Ali Sub-Inspactor 
was absent and the case was adjourned to 


_ 21st Novembar, 1927.. Asaf Ali at last ap- 


t 


peared on 2lst and was examined and 
cross-examined on that and the following 
day and at the conclusiunof his evidence 
the Magistrate recorded that tha prosecu- 
tioa was closed and that “the accussd have 
nothing to add to their previous state- 
ments.. They, however, wish to proluca 
defence.” < E 


After several witnesses for the defence 
had been examined and argaments heard, 
jadgment was announced on 6th January, 
1923, the concludiag portion of which runs 
a3 follows : : p CE ps 

“Thereis no evidence as to how the money 
was divided between themselves but the 
prosecution hes proved that all three ac- 
cused did embezzle not only the amounts 
of which they stand charged bat tan other. 
items also. I hava no hesitation in find- 
ing them all guilty, and convict them of. 


offences punishable under s. 409, Indian 
Penal Code, as regards all three heads, and 
taking 
Rs. 12,000 have been embezzled I order that: 


into consideration ‘that’ about 
Pritchard, Abdul Aziz and Tirath Ram’ 
undergo rigorous imprisonment for a 
pariod of two years each under each head. 


The sentences to run consecutively. They 


shall also pay a-fine of Ra, 1,00) eash under 
ech head making a total of Rs. 3,000 
and in default shall uadergo rigorous im- 
prisonment for a period of six months 
each under each head.” 

To. the proceduré fellowed at the trial 
exception has been taken by Mr. Moti 


Sagar, Oounsel-for‘the appellant, Pritchard, 


on two-grounds. : Firstly, it has been con- 


tended that the ‘learned’ Magistrate ought’ 


not fo have examined the accused at such 
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great. length after only six- witnesses for 
the prosscution had been examined and 3 
larga part of the evidense still remained 
to ba~recorded. The learned Counsel 
suggested that the lengthy examination 
of the accused Pritchard. and Tirath Ram 
at that Stage was in. ths nature of cross- 
eximidation and was intended to ascertain 
baforehand their defence so a3 to enable 
the prosecution to mould the rest of their 
evidence in the light of the admissions 
mide; and he argued'that this procedure 
was wholly illegal being cortrary ‘to the 
letter’ and spirit of , 8. 342, “Criminal 
Procedure Code, and has materially. pre- 
judiced the accused. Sir. Abdul’ Qadir 
and Mr. Ram Lil’ Anand, who appeared 
respectively for the other appellants Abdul 
Aziz and Tirath’ Ram, ‘while agrée- 
ing that the Magistrate ought’ not - to 
have examined the accused at “the 
stage at and in the manner. in 
which they’ were examined took up the 
position that this was an immaterial. ir- 
regularity which cannot and dogs noh 
vitiate the trial.’ Mr. Raj Krishna for the 
Orown strenuously urged, on ‘the other 
hand, that the provisions ofs. 342 had not 
been contravened in any way .and that 
the procedure adopted by the ‘Magistrate 
was neither illegal nor irregular. After 
fully considering the arguments addressed 
to me by the learned Oounsel and caro- 
fully scrutinizing the releyant’ portions of 
the record I am of opinion that though 
the Magistrate would have been’ well- 
advised in not examining the accused af 
this stage, his procedure was not illegal 
and Mr. Moti Sagar’s contention that. the 
entire procesdings be quashed and a. re- 
trial ordered must be overruled! Of the 
first six witnesses, who had bsen examined 
for the prosecution before the examination 
of the accused on 7th March, Mohammad ` 
Umar (P..W. No. 4) had given evidence to 
prove a large number of entries in’ the 
cash book at the Depdt showing receipt 
of the 13 items mentioned in thé challan 
and had'also deposed as toa large number 
of books and documents in the handwrit- 
ing of ong or the other of the accused and 
Tola Ram (P. W. No. 6) treasury clerk 
had stated that these sums were not enter- 
edas having been received in the. books 
of the Treasury. In additien “to thig, 
other witnesses had given further evidence 
bearing on items allégéd to have “been 
embezzled. ` ae ee LR : 


Aki 
“ In ‘these cireumstances the Magistrate 
was entitled under s. 342 to put such ques- 
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tions‘ to thé accused as he considered 
nécessary for the purpose of enabling 


`v them ‘to explain the circumstances which 


appeared against them in the evidence 


which had been led up to that time. It 


"ig, no doubt, true that the examination of 


‘the accused extended over several days and 
occupied a large number of closely typed 
‘pages of the record, but it-appears that 
‘most, if not all, of the questions put by 
‘the Magistrate to each accused related 
to the documents with reference to which 
Mohammad Umar had given evidence and 


‘it was in answer to these questions that 


the accused Pritchard and Tirath Ram 
‘instead of admitting, or denying their 
handwriting, gave lengthy answers and 
‘volunteered detailed explanations with re- 
gard to the subject-matter of each entry. 
The examination of* the record- indicates 
‘that it was not the nature of the ques- 
‘tions but the length and prolixity of the 
answers given by these two accused which 
‘were responsible for the long duration of 
‘the examination. It. is also significant 
that though the accused were represented 
by experienced Counsel at the trial, no 
‘objection to this precedure was taken at 


- ‘the time and further this point was not. 


raised in any of the memoranda of appeal 
filed in this Court. Indeed, Mr. Moti 
Sagar himself did not take up this point 
till the very close of his opening address 
and even at that time he argued it in a 
faint-hearted manner. It was only in hig 
final reply that the learned Counsel laid 
much stress on the point, and at that 
stage too, Counsel for the other two ap- 
pellanis did not join with him in pressingit. 


- As, however, the objection if substantiated, 


. would have vitiated the whole;trial, I allow- 


ed it to be fully argued. It has not been 
indicaied that, the prosecution were able 


` t0 take improper advantage of the state- 


ments made by the accused or that pre- 
judice was actually caused to any of the 
appellants. In the circumstances I am 
of opimion that the objection is devoid 
ofall force and I overrule it. 


The second contention raieed by Mr, 
Moti Sagar (in which again Sir Abdul 
Qadir and Mr. Ram Lal Anand did not 


- join him) is that the mandatory provi- 


sions of the second’ part of cl. (I)e. 342, 
requiring that the Magistrate shall question 
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the accused generally on the case after 
the witnesses for- the prosecution have 
been examined and before he ia called 
upon for his defence, were not complied 
with. This objection, if established, 
would disclose a serious illegality sufficient 
to vitiate the trial, at any rate from the 
stage at which the accused should have 
been so examined. The facts bearing on 
this point have been set out in detail 
above, from whichit will appear that in 
addition to the statements which the 
accused made in answer to the question 
put by the Court on 7th March, 1927, they 
were examined on 22nd July, 1927, and 
‘after the evidence of (P. W. No. 16) Morris 
had been recorded on 15th August the 
Magistrate questioned them generally’ as 
to the evidence produced against them 
and they stated that they had nothing 
further to add to their former statements. 
Charges were then framed against them 
and after the prosecution witnesses hal 
been re cross-examined and the last 
witness Asaf Ali (P. W. No. 17) Sub-In- 
spector examined, the accused are recorded 
to have stated evidently in answer to ques- 
tions put by the Magistrate, that they 
had nothing more to add to their previous: 
statements, but wanted to produce evi- 
dence in defence. It is, no doubt, true 
that this answer is recorded in the in- 
direct form of narration, but, in my 
opinion, this does not affect the question. , 
I have no manner of doubt that after 
the prosecution witnesses had been cross- 
examined and the evidence of Asaf Ali 
concluded the Magistrate did ask the ac- 
cused generally about the case and they 
replied that they had nothing more to add 
to the very lengthy and detailed` state- 
ments which they had already made on 
three different occasions. The learned - 
Counsel for both parties have drawn my 
attention to a number of rulings, which 
disclose a serious conflict of judicial opin- 
ion on the question whether “examina- 
tion” ‘in this part cf s. 342 means exa- 
mination-in-chief, or it also includes the 
further cross-examination and re examina- 
tion of the witnesses. I do not; however, 


- think it necessary to decide which of 


these rival views is sound, as I am of 
opinion, that even if the latter view is 
correct the provisions of this section were 
sutstantially complied with in this case, 
The objection fails and must be over- 
ruled, ea 
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Mr, Moti Sagars third point, which 
has been strongly pressed by Oounsel 
for the other appellants as well is, how- 
‘ever, much more substantial, As already 
stated the appellants were charged with 
having embezzled three specific items of 
Rs. 162, Rs. 1,745-9-0 and Rs. 846 only but 
at the trial the prosecution led evidence 
relating to alleged embezzlements of ten 
other items (Nos. 4—13 of the list given 
above). The learned Magistrate in his 
judgment has discussed this evidence and 
recprded definite findings that the appel- 
lants had committed criminal breach of 
trust in respect of theses ten items also 
and as will have been seen from the con- 
cluding portion of this judgment cited 


above, he has taken this fact into con- 


sideration in basing the conviction and 
in passing heavy sentences on them. Ap- 
pellants’ Counsel have contended that this 
evidenca was inadmissible and irrelevant 
and ought not to have basen allowed to 
go on the record, and in any case. il 
ought not to have been used against them 
in the manner in which it has been done 
by the Magistrate. Mr. Raj Krishna forthe 
Crown, in the very able argument which he 
addressed to me on the point, has very 
fairly and properly conceded that he cannot 
defend the action of the learned Magis- 


trate in definitely finding the appellants - 


guilty in respect of the items which were 
not included in the indictment, or in taking 
these findings into consideration in passing 
the sentences. Bat he has argued that 
the evidence was admissible under s83, 14 
and 15, Evidence Act. It is, however, settl- 
ed law that under neither of these sections 
can the evidence of facts similar to but 
not part of the same transaction as the 
main fact be received for the purpose of 
proving the occurrence of the main fact, 
which must be established by evidence 
directly bearing on it: But when the 
existence of that fact -has been so establish- 
ed and.a question arises as to the state of 
mind of the person who did it, or whether 
the actin question was done accidentally 
or with a particularknowledge or intention 
that evidence of similar acts may, under 
certain conditions, be admitted. Saction 14 
provides that “Facts showing the existence 


of any state of miad......... are relevant,” 


when the existence of any such state of min 
.....49 in issue or relevant.” > 


As pointed out by Garth, O.J., inthe lead> 
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ing case of Empress: v. Vyapsory Moodeliar 
(1) “Section '14 seems to me to apply to that. 
class of cases...where a particular-act is more 
or less criminal...according to the state of 
mind-or feeling of the person who-does it; - 
as for instance in actions for slander or falee 
imprisonment, or malicious ‘prosecution, ` 
‘where malice is one of the main igredients 
in the wrong which is charged, evidence is 
admissible to show that the defendant was 
‘actuated by spite or enmity against the 
plaintiff....But I think we must be very 
carefal not to extend the operation of the 
section to other cases, where the question of 
the guilt or innocence depends upon actual 
facts and not upon the state of ` man’s mind 
or feeling. We have noright to prove that a 
man committed theft or any other crime 
on one occasion, by showing that- he 
committed similar crimes on other occa- 


gions.” ; i 


Applying this test, it must be’ held that 
s.14is wholly inapplicable to the present 
case, as here the state of mind or feeling 
of any ofthe appellants is admittedly not 
a fact in issue ora relevant fact, and the 
guilt or innocence depends on proof of 
actual facts. 5 | À 

Let us now refer tos. 19 which runs as 
follows: “When-thereisa question whether 
an act was accidental or intentional, or 
done with a particular knowledge or inten- 
tion the fact that such act formed part of a 
series of similar occurrences in each of 
which the person doing the act was concern- 
ed; is relevant.” : 


. It will be gaen that under this section, 
the prosecution cannot use the evidence as 
to the commission of other acts ofa similar 
nature in proof of the existence of the 
specific acts which form the subject-matter 
of thecharge. But when the existence of 
these acts has been established by evidence 
aliunde and the only question which 
remainsto be decided is whethsr they were 
done accidentally or intentionally or with a 
particular kaowledge or intention, then and 
then only could the evidence of other 


similar acts be let in, provided: < 


(a) it was shown that such acts were of the 
same specific kind, and. ; 


(b) they formed part of a,series of. 
occurrences in each of which the person 


(1) 6 0. 655; 8 O. L. R. 197; 4 Shome L, R, 135. 
e 


BG e 


committing the act was concerned, Section 
15 embodies as’ well-éstablished rule of the 
English Law of. evidence which has been 
thus enunciated by Lord Herschell, ‘Lord 
| Chancellor, in ‘the well-known case of 
“Makin v. Attorney-General- for New South 
Wales (2): | < ' 
: “In their Lordships’ opinion the principles 
which must govern the decision of the case 
aré clear, though the application of them 
is by no means free from difficulty. It is 
undoubtedly not competent for the prosecu- 
tion to adduce evidence tending to show 
that the accused has been guilty of criminal 
acts other than those covered by the 
indictment, for' the purpose of leading to 
the conélusion that the accused is a person 
likely ‘from his criminal conduct or charac- 
ter to have committed the offence for which 
he is being tried.’ On the othar hand, the 
meré fact thatthe évidence adduced tends to 
show the commission of other crimes does 
not render-it inadmissible : if it “be relevant 
toan issue before the Jury; and it may be go 
relevant. if it bears upon’ the question 
‘whether the acts alleged to constitute the 
crime charged in the indictment were desi- 
gned or accidental, ortorebuta defence which 
would otherwise beopen to the accused.” 
~ The . question -has been considered at 
length by Mookerji, J., in Amrit Lal Hazra 
v. Emperor (3), and by a Fall Bench of the 
same Court in Hmperorv, Panchu Das (4), 
in. the former of which the rule is 
formulated _in the following terma: 
“Facts similar to but not part of the same 
transaction as the main fact,- are not 
in general admissible to prove either the 
occurrence of the main fact or the identity 
of its author, ` But evidence of similar facts 
. although in general inadmissible to prove 
the main fact or the connexion of the 
parties therewith, is receivable, after 
-evidence aliunde on these points has 
‘been given to show the state of mind of the 
parties with regard to such fact; in other 
‘words, evidence of similar. facts may be 
received to ‘prove a party's knowledge of 
the nature of the main fact or transaction 
or, his intent with “respect thereto. In 
general, whenever it is necessary to rebut 


(2) (1891) A. C. 57 at p.65;63L. J.P. O- 4l. er 
378 69 L. T. 778; 17 Cox O. O. 704; 58 J Biggs OR 
- (329 Ind? Cas. 513; 42 0. 957; 21 C.-L J 331-16 
“Or, La J. 497; 19 O.W. N. 676. ae 
(4) 58 Ind. Oas. ; 47 O0, 671; 24 6. W, 3 
O. L. J. 402; 21 Or, Iu. J. 849 (F. b). N. 501; 31 


PRITOSARD V, EMPEROR, 


1121, 0, 1928 


even by anticipation; the defence of accident, 
mistake or other innocent ` condition of 
mind, evidence that the defendant has been 
concerned in a systematic course of conduct 
of the same specific kind as that in question. 
may be given. To admit evidence under 
this head, however, the other acts tendered 
must be of thesame specific kind as that 
in question or not of a different character, 
and the acts tendered must also have been. 
proximate in point of time to thatin ques- 


4 r 


tion. 
An illustration of the kind of cases in 
which such evidence can be admitted ia 
Girdhari Lal v. Emperor .(5), where the 
accused had been charged under s. 420, 
Indian Penal Code, for having received 
from the two complainants certain sums of 
money on false pretences that he had | 
been authorised to recruit unskilled labour 
for service in Africa and that on payment 
of certain fees he would be.able to engage 
them for service in that country. The 
prosecution alleged ‘that the- accused had 
not been given any such authority to 
recruit and that the wholé of his recruit- 
ing business was bogus and fraudulent. 
The accused admitted having received this 
sum of money but alleged that he had done 
so honestly and not with any fraudulent 
intention.” To rebut this defence the 
prosecittion was allowed to show that in the 
course of this sham business the accused had 
defrauded other persons from whom he had 
received sums of money on false pretences 
ofa similar kind. It should be noted that 
this evidence was‘not admitted to prove 
the receipt of te money from the com- 
plainant which fact had indeed been 
admitted by the accused but to determina 
the sole question which required decision 
there whether he had received the money 
with an honest or a fraudulent intention, 
Another case of the same kind is R. v. 
Richardson (6), in which the indictment 
charged the person with having embezzled 
three sumsof £2 each, the money of his 
employer. After evidence had been given 
relating to these sums it was propesed to 
lead evidence of other items which were 
also alleged to have “been embezzled, to 
show that ifit should be contended that 
the sums charged inthe indictment were 
the subject of a mistake in keeping of the 
account, there. being many other sums 
(5). 6 Ind. Cas. 964; 12 P.R.19130r; 26 P. W.R. - 
1910 Or.; 11 Gr. L. J. 428; 269 P. L. R. 1914, 
_ (8) (1858) 8 Cox ‘O. 0, 448; 2 F, & F. 843, 
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unaccounted for, admission of evidencs 
relating to these sums would assist the Jury 
as to what value to attach to that suggestion. 
It is obvious that the facts: of both these 
cases were wholly dissimilar from those 
of the present but itis important to note 
that in each of them it was held that the 
evidence of the elleged collateral offences 
could not.be treatad as substantive evidence 
of the offences charged in the indictment. 
In both of. them the factum of the receipt 
of the money-had been admitted by the 
accysed; and the sole question for 
determination in the former was whether 
the money had been received- with-a 


fraudulent or an innocent intention and in: 


the latter whether money admittedly receiv- 
ed and still in the-possession of the accused 
had not been accounted -for by mistake or 
oversight, and it was for this limited 
purpose that the evidence of collateral 
facts which formed part of a series of acta 
-of the same specific kind was received. 

It is conceded thatin the present case 
the controversy centres round ‘matters of 
factas to receipt or retention of three 
specific sums, and no question of the kind 
mentioned in ss. 14 and 15. arises or hag 
been argued before me. Imust, therefore, 
hold that the evidence of the allegad 
collateral offsness, was erroneously admitt- 
ed and ought to bs. left out of consider- 
tion. ~ f 

Excluding the evidence which I havaheld 
to be inadmissible, let us now see if the 
prosecution hava succeeded in establish- 
ing the guilt of one or more of the &p- 
pellants in respect of the three sums in 
question. In .determining this question it 
must again bs borne in mind that the ap- 
pellants were not. indicted for conspiracy 


to commit crimimal- breach of trust 
nor for abetment of the acts of ‘each 
other but each one of them was 


charged for and hes basen found guilty of 
having himself committed three substan- 
tive offences. Accordingly the prosecution 
must establish against each of them the 
essential ingredients of the offence, namely: 

(i) that he was entrusted with each of 
the specific sams in question ; So! 


(ii) that he-misappropriated it or--con-. 


verted it to his own use; We a 

(iii) that such misappropriation ‘or- con- 
version was in violation of (a) any direction 
of law ‘prescribing the mode in which 
such trust was to be discharged, or (b) any 
legal contract, express or implied, «which 
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he had made touching‘ the discharge of 
such trust, or that he wilfully ‘suffered 
some other person to do as above. ~ 
After a careful- scrutiny of the evidence 
I have no hesitation in saying that the 
prosecution have failed to establish the 
first of these essential points againat 
both Abdul Aziz and Tirath Ram. It is 
admitted that under the rulesas well'as 
according to the, “duty list” (Ex. P-9) 
submitted by ‘the officer-in-charge of the 
Depot to. the Controller of ‘Telegraph 
Stores, Alipore, òn 15th May, 1924; ‘it was 
not the duty of eithér of these appellanta 
to déal with cash. On the other hand, the 
amount recéived in cash, the-cash “book 
and ‘the cheque book were to be kept by 
the officer-in-charge in an ‘iron safe fixed 


-in the wall of his room. All cash was to. 


be received and payments made by him 
personally and he was responsible for deposit- 
ing the amounts ‘received in the Iniperial 
Bank of India to the credit of the Stores 
Depot. Abdul Aziz-was Store Keeper and 
Tirath-Ram dealt with the “ general and 
“ account ": correspondence and assisted the 
officér-in-chargeinsuch workas was ‘assigned 
to him.” It was ‘not, {therefore, “a part of 
the duties officially assigned to ‘Abdul 
Aziz and Tirath Ram to receive cash’ ‘or 
deposit it in Bank. Sò far as the three 
items in question are concerned, it was 
admitted by the learned Counsel for the 
Crown before mė that they are. proved to 
have been received by. Pritchard. The 
evidence: on the point “ig: conclusive and 
is to the effect that ` pee os 
- (a) Rupees 162° was delivered to Prit: 
chard on 13th October, 1924; by a chaprasi 
sent by Puran Ohand, Accountant of Messrs, 
Pokhar Das’ and Songs, who had purchased 
18% poles from the Store at Mughalpura | 
with the ~ permission - of ‘the Calcutta 
authorities. =” =| ‘ 3 
(b) Rupees 1,745-9-0 had been brought 
on Yth December, 1924, in cash by Tirath 
Ram from Messrs. Wadhi and Oo, who 
had auctioned certain unserviceable stores 
on 29th October, 1924; and that this sum 
was actually paid by Tirath Ram’ to 
Pritchard. ` T Waa AE 
œ) Rupees 846 was actually ` paid.`by 
Wadhi to Pritchard in the`offics on. 12th 
August, 1925, as part-payment ‘of thé sale, 
proceeds of ufiserviceable articles auction- 


ód by him on 20th July, 1925; | 


` Pritchard's defence is that after. receiy- 
ing each of these’ sttms he made “it over 


858 


to Tirath Ram to bə deposited in the 
Bank and that he doss not know what 
happened to the money thereafter. 

_ Taking the case of Abdul ‘Aziz first, it 
will be seen that there is no- allegation 
much less proof that any of the sums in 
_ question was ever entrusted to him or he 
had any dominion over it. The learned 
Magistrate has mentioned four points as 
indicating his guilt. . 

(a) His failure to keep a certain regis- 
ter (Ex. P L) relating to sales of ser- 
vicaable stores which he was directed to 
keep as far back as September, 1923. It 
is conceded that this register had nothing 
to do with the receipt or disposal of cash 
and even if it had been properly main- 
tained, it would not have throwo any 
light on the misappropriation of the sale 
price of the articles actually sold. Abdul 
Aziz’s conduct might ba punishable de- 
partmentally but this circumstance has no 
probative value a3 proving his guilt. 

(b) Dealay on his part in sending to 
Calcutta the “Store Voucher” (Ex. PEE) 
relating to the first sale which he sent 
on Sth October, 1924, instead of 4th. I fail 
to see how his omission to send the 
voucher till 8:h Ostober, could prove his 
having misappropriated the money, which 
was actually received in the ofise by 
Pritchard five days later. 

His writing- the letter (Hx. P A-1) 
which was sigaed by Pritchard, to Pokhar 
Das and Sons, that the cheque for Rs. 162 
formerly sent by them had been lost and 
that anew cheque be sent. In my opinion 
this letter indicates his innocence rather 
than guilty knowledge, à 
` (d) His not preparing the sale accounts 
relating to 2nd and 3rd items. But it is 
admitted by D. W. No. 13, H. P. Ohatterji 
Head Olerk, Telegraph Stores, Calcutta, 
and is proved'by other evidence also 
that it was not Abdul Aziz’s duty to do this, 

Mr. Raj Krishna admitted his inability 
to support his conviction on the second 
and third charges. I find the evidence 
on the record insufficient to connect this 
appellant with the alleged embezzlement 
and I hold that he has been wrongly 
convicted and acquit him, 

[His Lordship then- considered the 
case against Tirath Ram and after referring 
to the evidence proceeded:—} i 

The regult is that there is no reliable 
direct or circumstantial evidenca on the 
record from which it may be inferred thatthe 
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appellant, Tirath Ram was entrusted-with 
any of the sums in~qusstion or that any 
portion thereof ever passed into his pos- 
session, The firat element necessary to 
establish the charge against him is thus 
lacking and consequently it must be held 
that he had bəən erroneously convicted 
uoders 409. 

Mr. Raj Krishna, while practically con- 
ceding that Tirath Ram could not be held 
guilty of the substantive offence of cri- 
minal breach of trust, has, however, argued 
that there are sufficient materials on, the 
record to establish a charge of abetment 
against him and this Court must on appeal 
alter the conviction accordingly. I have 
fully considered this argument but find 
myself unable to accept it. In the first 
place, it must be borne in mind that in 
a case like this, proof of abatment ofthe 
offence of criminal breach of trust must 
necessarily differ in several material par- 
ticulars from proof of the substantive 
offencs; and the attention of the appellant 
not having been directed at the time fram- 
ing the charges or during the trial to the 
fact that he might have to meet acharge 
of abetment it will bs highly unfair for 
this Court on appeal.to alter the convic- 
tion, as suggested. Secondly, I do not 
think that the circumstances on which 
Counsel for the Crown relies are legally 
sufficient to bring the acts of the appel- 
lant within the definition of “ abetment”’ as 
given in s. 107, Indian Penal Oode. There 
ig no proof that he instigated Pritchard or 
any person to commit criminal breach of 
trust or that he engaged with any one in 
any conspiracy for doing s9, orineation- 
ally aided »by any act orillegal omission the 
commission of such offence. 4 

As regards the first item of Rs. 162, the 
mere fact that he isthe scribe of the receipt 
for the amount, which was signed by 
Pritchard, or that he made an entry in the 
cash book, is no proof of his having abetted 
the offence, and Mr. Raj Krishna has 
‘frankly admitted that the suggestion of 
Pritchard's Counsel that it was Turath Ram 
and not Pritchard who sent the telephonic - 
message received by Puran Chand of 
Messrs. Pokhar Das and Sons to send.the 
money in cash instead of by cheque, cannot 
be supported on the evidence. It was, 
however, strenuously urged that several 
weeks after the receipt of the money by 
Pritchard this appellant prepared the 
Primary Abstract of Sales (Ex. P R-2) for 
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Submission to’ Oaloutta from which the 
-item of Rs. 162 was omitted, while it 
was included in the office copy (Ex, P 
R 2A.) These‘documentsare in the hand-. 
writing of Tirath Ram but are signed and 
Certified to be correct by Pritchard. At 
the trial Tirath Ram stated that he wrote 


them at the dictation of Pritchard and. 


declared that he was not responsible for the 
omission. On the other hand, Pritchard 
` stated that the. documents had been written 
by Tirath Ram and he signed them without 
verifying their contents. It is not neces- 
- Bary for me to decide as to which of these 
versions is correct, for even if Tirath 
Ram's explanation be incorrect, there can 
bë no doubt that the wrong entry made 
several weeks after the alleged embezzle- 
mént would not make Tirath Ram guilty 
of abetment of the offence of embezzlement. 
At worst, he would be an “accessory after the 
fact "°, and as such, not punishable under 
the Indian Law. Tha offence of embezzle- 
ment was er hypothesi complete long 
before and anything done subsequently to 
help the real offender to conceal the embez- 
zlement might be punishable under some 
‘other sections but does not amount to 
abetment of the caffence under s. 409. 
Reference may in this connexion be made 
to a Division Bench decision of the 
Patna High Court in Hazari Lal v. Emperor 
(7) where the question is discussed in 
detail. 
_ The same considerations apply mutatis 
mutandis tothe second item of 
- Rs. 1,745 90 as the fact that Tirath Ram 
brought the sum of Rs. 1,745 90 in cash 
from Wadhiand paid it to Pritchard does 
not’in any way incriminate him. Nor 
does his subsequent conduct in not making 
correct entries in tha sale-account (Ex. 
PO C) dated 21st January, 1925, and in 
the Primary Abstract dated 3rd January, 
1923, several weeks after the alleged em- 
bezzlement amount to abetment for reason 
already given. af 
` Bo also with regard to the third item 
-of Rs, 846 which was received by Prit- 
chard on 12th August, 1925, no inference 
against Tirath Ram can be drawn from 
the fact that he is the scribe of the re- 
ceipt which was duly signed by Pritchard 
as the officer-in-charge. In regard to 
the Primary Abstract (Ex. P W) and 
the office copy (P aW-1) my attention 
- (7) 61 Ind. Cas 836; A. I. R.1921 Pat, 286; 2P. L. 
T. 73; 22 Cr. L. J. 452, a oe 
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was drawn to certain entries in them 


‘which had been written over or scored 
out in such a manner that 


the figures 
subsequently entered appeared fo be short 
of those originally “written by Rs. 816. 
It was urged that these corrections were 
made by Tirath Ram and are initialled 
by him. Of these documents, however, 
Tirath Ram only admitted one (Ex. P. 
W-l) to be in his handwriting, 
but denied thet the corrections were made 
by him or bear his initials, 
admit Ex. P W to be in his handwriting. 
Both these documents seemto have been 
sent during the Police investigation to the 
Government of India Expert for Question- 
ed Documents and he was one of the 
persons included in the original list of 
53 witnesses, whom it was intended to 
produce at -the trial, but for some 
reasons which have not bsen explained, 
neither he nor any other expert was pro- 
duced to prove that the entries denied 
by Tirth Ram were in his handwriting. 
The evidence of Mohammad Umar (P, 


W. No. 3) on which the learned Counsel’ 


for the Crown sought to rely is highly 
unsatisfactory. He did not claim to be 
an expert but gave evidence because of 


` his alleged familiarity with the hand- 


writing of Tirath Ram. This witness, 
however, appears to have been through- 
out biased against him, and in one case 
at least it has been proved that he 
wrongly. stated that a document (Ez. P 
O-1) was in Tirath Ram's handwriting 
whereas later on he himself admitted that 
it was not so-but had really been written 
by Pritchard. I must, therefore, hold 
that the circumstances relied upon by 
Mr. Raj Krishna are wholly insufficient 
to hold Tirth Ram guilty of abetment. 
Ooming now to-the case against Prit- 
chard, I may say at once that the evi- 
dence on the reccrd fully establishes that 
he received the three sums in question 
for credit to Government Funds and that 
under the rules it was his duty to remit 
them to the Imperial Bank for credit to 
It has, therefore, been 
satisfactorily- established that he -was en- 
trusted with the moneys. 
relating to this point has already been 
discussed-in detail above and it % not 
necessary to repeat it. The question, how- 
ever, is whether the prosecution has suc- 
ceeded in- establishing the second -point: 
necessary to support e a _conviction. for. 


He did not © 


The’ evidence - 


x 
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criminal braach of tri3t against him, 
viz, thathe misappropriated the moneys or 
converted them to his own use, In thi; 
connexion the first thing that was neces- 
sary to prove. was. that these items had 
not been paid into the Imperial Bank, 
as they should hava been. under the rales. 
Bat. it is sigaificaut that though the 
list of witnesses attached to the challan 
included three persons from the Imperial 
Bank, namely, Mr. Isles, the Agent, Bhagat 
Ram, Olerk and the Oashier of the Bank, 
prone .of them was producad.at the trial. 
The only Bank clerk producad was P. 
W.. No. 15, Banwari Lal Saksena but he 
stated nothing as to the non-receipt of 
- the gums in question by the Bank,- His 
evidence related to. the. fact that the 
seals on four. receipts, Exs, P W W W, 
P Z Z Z,- P4 and P7 were nob 
genuine. None of. these recaipts has any- 
thing to -do.-with.. the items which were 
the -subject-matter of the charge, The 
facts that the-sums in question were not 
yeceived:in the Imperial Bank could have 
‘been easily proved by the examination 
of.the books. -of the Bank, but no effort 
was made to send for them. Farther Mr. 
“Tales, the Agent, was examined as a defence 
-witness (D.- W. No.:-15) oa behalf of Prit- 
hard. when he deposed .as to certain 
incidents which took place before him 
on 2ist April, 1926, in the presence of 
Pritchard and, Tirath Ram, but as they 
relate to 8 matter which is said to be 
‘subject-matter of another criminal pro- 
secution against some of the appellants 
and donot seem to have any direct bear- 
ing on-the- present case I do not thiok 
. it. proper to discuss his evidence. It is 
sufficient to say that though an oppor- 
tunity .was thus afforded -by the defence 
to enable the prosecution even at that 
late stage. to prove the non-receipt of the 
moneys by the Bank by cross examining 
Mr. Isles on the point, the prosecution 
failed'to avail. themselves of it and did 
-not put a. single question to him in 
crocs examination. Thus a serious lacuna 
in. the ease for the prosecution has been 
lefi and Mr. Raj Krishna for the Crown 
was constrained. to admit that he was 
unable to find .-any explanation for this 
omission. He has, however, contended that 
this defect: is supplied by the evidence 
of. P; W. No. -6,. Tola Ram, Treasury 


Qlerk, Lahore District, who. deposed ‘that . l 
the items in queséion -were . not entered 
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83 having been raceived in the “books 
of the Treasury. The entries in these 
books are admittedly not made in the Bank 
but in the Treasury Office on recaipt of 
the challange sent thera, after the amount 
had been deposited in the Bank: They 
cannot, therefore, bo considered as primary 
evidencs of the transactions, which take 
place in tha Bank and the fast that a 
particular item is not enterad in these 
books does not nacessarily indicate that 
it had not been received by the Bank. 
It must bò remembered that in cases of 
criminal misappropriation the ontis lies 
on the prosecation to prove not only that 
money was paid to the accused ‘in trust, 
but also that he did not apply it for the 
purpose for which it wa3 given. As held 
by the Bombay High -Oourt in Queen- 
Express v. Hart Dagdu (8): 

“Iu atrial for an offence under s. 403 
where the acoised admitted having receiv- 
ed the money allegad to have baen misap- 
propriated by him but defended himself . 
by saying that he made if over to the 
proper person, the onus did not lie on him 
to prove payment, but on the prosecution 
to prove non-payment, for, it is only when 
the latter is proved that the presumption 
will arise of misappropriation or breach 
of trust.’ ° 

See also the case of Queen-Empress v, 
Ramchandra Ganesh (9). As already stated 
the best evidencs to prove non-payment 
was the books of the Bank, but for reasons 
best known to the prosecution, it was 
kept back. : ; 

This, however, does not settle the matter, 
for the circumstantial evidenca, on the 
record might bə sufficient to establish 
misappropriation by Pritchard. But in 
inferring his guilt from this kind of 
evidense it must be showa that the in- 
culpatory facts are incompatible with the 
innocence of the appellant and incapable 
of explanation upon any other reasonable 
hypothesis than that of his guilt. As pointed 
out by Mr. Justice Wills in his great 
work on Oircumstantial Evidence: ' 


“This is the fundamental ralé the experi- 
mentum crucis by which the relevancy 
and effect of circumstantial evidence must 
be estimated It is not enough that 
a particular hypothesis will explain all the 
phenomena; -nothing must be inferred 


(8) Rat. Un. Or, C. 872. 
(9), Rat, Un. Cr. O, 860. 
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merely because, if true, it would account 
for.the facts, and if the circumstances are 
equally capable of solution upon any other 
reasonable hypothesis it is manifest that 
their true moral cause is not exclusively 
ascertained, but remains in uncertainty, 
and they must, therefore, be discarded as 
exclusive presumption -of guilt. Every 
other reasonable supposition by which the 
facts may be explained consistently with 
the hypothesis_of innocence must be 
rigorously examined and successively elimi- 
nated and only when no other supposition 
will agcount for all conditions of the case, 
can the conclusion of guilt be legitimately 
adopted.” | 

The evidence relied upon in this con- 
nexion consists mainly of the omission of 
the items concerned from the returns sent 
to Calcutta, over this appellant’s signatures, 
and the keeping of two receipt books one 
of which is denounzed as “ bogus” by the 
prosecution, Reference to some of these 
documents has already been made while 
dealing with the case against Tirath Ram 
and 1 donot think it necessary to discuss 
them in detail again. It is sufficient to 
say that I have carefully examined the 
evidence bearing on the point and while 
I am not prepared to accept the explana- 
tion given by Pritchard that he blindly 
signed these documents, I cannot at the 
same time find, that, having regard to the 
principles enunciated above, the prosecu- 
tion have succeeded in proving that it 
was Pritchard who misappropriated these 
sums. The utmost that can be said is 
that the evidence raises a strong suspi- 
cion against him. But in a case of this 
kind a conviction cannot be based on 
suspicions only, howsoever strong they might 
be. I am, therefore, constrained to give 
him the benefit of the doubt, and must 
hold that the case against this appellant 
also is not established, ` 


The result is that I accept all the three ` 


appeals, set aside the conviction and 
Bentences passed against each appel- 
lant, and direct that he be set at liberty 


forthwith. The fines, if.paid, will be re- . 


funded. : 

_ It is unfortunate that the defalcations 
which were the subject-matter of enquiry 
at this trial should -have remained un- 
punished, but there is no doubt that this 
is due mainly, if not entirely, to the in- 
sufficient and careless manner in which 


the case for the Orown appears to have 
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the. Court below. The 
whole course ofthe trial discloses a great 
disregard for‘ the ‘elementary rules of 
evidence and criminal procedure and a 
lamentable lack of discrimination between 
the essentials and the non-essentials. It is 
much to be regretted that the record of 
the case should have been allowed to be 
encumbered with such a large mass of 
inadmissible and irrelevant matter, with 
the inevitable result that the points, on 
proof of which depended the guilt or 
innocence oz the appellants, were lost 
sight of and material evidence which was 
or could, without much difficulty, have 
been available was not placed on the record, 
and several documents which were in the 
possession of the presecuting agency remain- 
ed unproved, In their anxiety to lead 
evidence of collateral offences the prosecu- 
tion omitted to prove the facts necessary to 
establish the substantive offences charged 
in the indictment, and the learned Magistrate, 
overpowered by the magnitude of the. task, 
which he had unnecessarily. set up for 
himself, of finding the appellants guilty 
of embezzling items not. covered by the 
charges framed. against them, lost. himself 
in a hopeless maze of inadmissible and 
irrelevant evidence, mixed up conjecture 
with proof; and confused documents which 
had been duly proved with. those which 
were not, The result was not only much 
avoidable waste of his own time and ‘thé 
time of this Court, but also an unsatisfactory 
and obscure finding ina judgment, which 
the Counsel who appeared for the Orown 
before me felt great difficulty in supporting 
in. spite of all the labour and ingenuity 
which he brought to bear on his task. i 
A. Convictions set aside. 
BOMBAY HIGH COURT. . 
ORIMINAL APPLICATION FOR Revision No, 169 
oF 1928. . va 
Angust 24, 1928, ; 
Present:—Mr. Justice Mirza and 
Mr. Justice Patkar. 
JAFFER CASSAM MOOSA—Aocovszp 
— APPLICANT F 
versus ah ge e 
.EMPEROR—Oberosite’Parry, - 
City of Bombay Municipal Act .(III .of 1888), 
ss.3(m), 248(1) (c)—Premises let out by ` owner to 
rent farmer—Notice to landlord for making sanitary 
arrangement, legality of—“Owner”, meaning of. 2 
Where premises have been let out by the owner to 
any lessee who sub-lets them and collects the rents, 
both. the landlord and the [lessee are ‘owners’ within 


1 
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‘the meaning of 8. 3 (m) of .the City of Bombay - 


Municipal Act, and the Municipality may at their 


option serve a notice under s. 248 (1) (c) of the Act 
either on the landlord or the lessee. [p. £63, col. 1.) 
Emperor v. Aziz Gajfoor (1), explained, 
Criminal application against an order of 
the Presidenty Magistiate, Second Oourt, 
Bombay. ‘ 

Mr. H. V. Divatia, for the Applicant. 

Mr. Coltman (with him Messrs. Crawford, 
Bayley & Co.), for the M unicipality. 

Mr. Billimoria (with him Messrs. Edgelow, 

, Gulabchand & Wadia), for Bhathena. 
- JUDGMENT. 

Mirza, J.—The applicant has been con- 

victed by the Presidency Magistrate, Second 

- Court, Bombay, under s. 248, sub 8. (1), 
of the City of Bombay Municipal Act, 
and sentenced to pay a fine of Rs. 25. 

The- applicant is the Estate Manager of 
His Highness the Aga Khan, and works 
under a power-of attorney from his.master. 
The Bombay Municipality served him with 
a notice to provide certain water-closet 
accommodation in respect of certain pre- 
mises belonging to His Highness the 
Aga Khan and known as Adelphi Cham- 
bers at Clare Road, Byculla. About the 
same time, it appears, the Bombay Muni- 
cipality served a similar notice upon one 
Nowroji Bhathena who is said to have 
been at the time the lessee of those 
premises. Default having been made to 
comply with the notice, the Bombay 
Municipality, through the Municipal Com- 
missioner, launched a prosecution against 
both the applicant and Nowraji Bhathena. 
After several adjournments; the Munici- 
pal Commissioner withdrew the case against 
Nowroji Bhathena on December 13, 
1927,and proceeded thereafter only against 
ihe applicant. 

The applicant contends that he is not 
bound to carry out the requisition con- 
tained in the Municipal notice for two 
reasons: (1) thatat thedate of the notice, the 
premises were leased to Nowroji Bhathena 
under the terms of ‘a lease which inter 
alia provided that the lessee will do at his 
own costs, charges and expenses all work 
that may be réquired to be done by the 
Municipality in respect of water pipes, 
drainage and sanitary conditions of the 
premises; and (2) that the Municipality 
are bound to give to ihe applicant the 
benefit of a certain subvention echeme 
sanctioned by the Municipality in respect 
of tle construction of such water-closets 
afid that they have refused to doso.. 


JAFFER CABSAM MOOSA V. HMPAROR. 


112 I. O. 1928 


Section 248 of the City of Bombay 
Municipal Act, 1888, inter alia pro- 
vides that:— < 

“(1) Where any premises are without a 
wator-closet, or privy,...or if the Commis- 
sioner is of opinion that the existing 
water-closet, or privy,...available for the 
persons occupying or employed in any 
premises is insufficient, inefficient, or on 
any sanitary grounds objectionable, the 
Commissioner may, with the previous ' 
approval of the Standing Committee, by 
written notice, require the owner of such 
premises—...... (c) to substitute water- closet 
accommodation for any privy acconfmoda- 
tion.” ‘ 

The term’ “owner” is defined by 8. 3, 
clause (m), of the Act as follows:— 

“ Owner’ when used in reference to any 
premises, means the person who receives - 
the rent of the said premises, or who 
would be entitled.to receive the rent 
thereof if the premises were let, and in- 
cludes—(i) an agent or trustee who receives 
such rent on account. of the owner... i 

Mr. Divatia, on behalf of the applicant, 
has contended that the applicant cannot be 
regarded as “owner” of the premises with- 
in the meaning of s. 248 of the Munici- 
pal Act. He contends that by virtue 
of the-leasa granted by the applicant's 
Master to Nowroji Bhathena, it is the lessee 
Nowroji Bhathena who alone is now to 
be regarded as the “owner” of the premises 
within the meaning of s. 248 of the 
Municipal Act. Mr. Divatia has argued 
that Mr. Bhathena alone can .now be 
said to be entitled to receive.the rent 
of the premises because he is the rent- 
farmer and the premises are let out by him 
in separate portions to several tenants. He 
contends that the relationship between the 
applicant's master and the lessee Mr. 
Nowroji Bhathena is not one whereby it can 
be said that . the applicants master is 
entitled to receive the rent of the premises. 
The amount fixed by the lease, he contends, 
is a definite amount which the lessee is 
made liable to pay from month to month 
irrespective of what he may or may not 
recover from the tenants in occupation of 
the premises. This fixed amount Mr, 
Divatia contends isnot rent. We are unable 
to agree with that argument. As ‘between 
the applicant’s master and the lessee Mr. 
Nowroji Bhathena the relationship is one of 
landlord and tenant in respect of these 
promises, Mr, Bhathens in his turn can. he 
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regarded as landlord of certain tenants in 
occupation of portions of these premises 

ut those are separate tenancies. Thè fact 
of Mr, Bhathena being ina position torecover 
rent from certain tenants’ to whom he has 
let out portions of the premises, does not, 
in our opinion, exclude the applicant’s 
master from being entitled to receive the 
rent of the premises which he has let out to’ 
Mr. Bhathena. 

Reliance was placed by Mr, Divatia upon 
the judgment in Hmperory. Aziz Gaffoar (1), 
where this Court held that a lessee, occupy- 
ing a position similar to the one alleged to 
be field by Mr. Bhathena under hia lease, - 
could be proceeded against by the Munici- 
pality under a. 248, sub a. (1), cl. (c), of tha 
. Municipal Act. The judgment, however, is 
“no authority for the proposition that such 

a lessee is exclusively liable under the 
provisions of that section. In our opinion, 
the proper-construction of s, 248 (1) (c) of 
the Bombay Municipal Act is that the 
Municipality may at their option proceed 
either against the landlord or his lessee 
who under the terms of his lease is entitled 
to sub-let the premise and receive rent 
from his sub-tenants. The term “owner”, 
as defined in the Act, covers both cases. In 
Emperor v. Lakshman Pandu (2) this Court, 
in construing the term “owner” used in 
8, 380 of the Municipal Act, applied to it 
in the absence af anything repugnant in 
the subject or context, the general defiaition 
of the term “owner” in s. 3, cl. (m) of the 
Act, .The Court construed that definition 
as laying down that not only the person 
who ultimately receives the rent fora build- 
ing but also an agent or trustee receiving ` 
it on his account ean be treated as an 
“owner,” In the case before us, no doubt 
it- cannot be said that Mr. Bhathena is 
receiving rents from his sub-tenants as an 
agent or trustee of the applicant’s master. 
“He is liable to the Municipality as “owner” 
because he is receiving rent in his own 
right from his sub-tenants. That fact, how- 
ever, does notin itself absolve the appli-. 
cant’s master from liability as he continues 
to be “owner” in respect of the premises ‘as 
he receives and is entitled to receive rent 
in respect of the same premises from his 
tenant Mr. Bhathena,: The amount fixed 
by the lease as the rent of the premises 


(1) 112 Ind. Cas. 849; 30 Bom. L. R. 1439, 
(2) 103 Ind Cas. 344; 30 Bom. 1, R. 339; A.L R. 
ie Bom. 136; 29 
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does not cease to be rent because .the lesase 
may or may.not recover the exact amount 
from the sub-tenants who’are in actual 
occupation of the premise. 

“With regard to the applicant's conten- 
tion that Mr. Bhathena is lible under the 
terms of his lease to defray the expenses 
connected with the carrying out of the 
requisition of the Municipality, this is a 
matter, in our opinion, which might be. 
litigated ina Oivil Court. As a Criminal 
Bench we are not concerned with any 
civil rights which the applicant's master 
may have against a third party. Mr. 
Bhathena has appeared before us on a 
notice he received from the applicant and 
has contended that he has been wrongly 
brought here on the notice. `The complaint 
of the Municipality having. been withdrawn 
against him, in our opinion, he is no longer 


JA proper party to these proceedings. We 


cannot make an order against him as we are 
asked todo either to pay up the amount 
which the applicant may spend in 
pursuance of the requisition of the Muni- 
cipality or direct his joint re-trial with a 
view to the Magistrate ordering him to 
incur these expenses in the first instance, 
With regard to the contention of the 
applicant that the Municipality have 
wrongly refused to give him the benefit of 
the subvention scheme in respect of the 
construction of the waterclosets, that again 
is a matter which, in our opinion, might be 
litigated between the applicant’s master 
and the Municipality if he is so advised to 
do. As a Oriminal Bench it is beyond our 
province to try matters relating to civil 
liability, A wrongful refusal of this nature 
would not, in our opinion, absolve the 
applicant from carrying out thetrequisition, 
“ In our opinion, this application fails, and 
the Rule should be discharged. ` 
Patkar, J.—I agree. 
A. | - Rule discharged, 


e oe 


MADRAS HIGH COURT, 
FULL BENCH, 
ORIMINAL Revision Oasan No. 824 or. 1927, 
2 January 27, 1928. 
Present :—Justice Sir Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 
Devadoss, Mr. Justice Beasley, Mr. 
Justice Waller and Mr. Justice Jackson, 
Inre M. VISWANADHA RAO AND OTHERS 
| _ —PETITIONERS. 
Criminal Procedure Code ‘(Act V of 1898), 8. Ika 


sèt ° 


rights, conflict between —Duty of Government. 
--The first duty of Government is the” preservation 
of life and property and tosecure this end, power is 
Gonferred ‘by 8.144, Oriminal Procedure Code, on its 
officers to interfere, if necessary, with even the ordi- 
ary rights of members of the community. - 


. Even where one of the’ parties has obtained from å . 


compesent Civil Court a declaration of his rights, the 


authorities responsible for the preservation of the 
public peace are not bound to enforce thé decree in 
‘all circumstances and at all costs. ; 

- There isa distinction between rights which have a 
primary.and rights which have a secondary claim to 
‘such protection asthe Government can afford ; and, 
‘where the Government cannot protect both classes of 
rights, it may-and it ought to abandon the latter and 


secure the former, i.e., where there isa conflict be- 


tween publicinterest and a private right, the former 


must prevail. 


‘ Suniram Chetty v Queen (1), followed. 
_- Petition, under ss, 435 and 439 of the 
Oode. of. Uriminal Procedure, 1898, and 


. B. 107 of the Government of India Act, 


praying the High Court to: revise the 
proceedings of the District Magistrate of 
Nellore, dated the 7th October, 1927, under 


B. 144 of the Oriminal Procedure Code. 


: Messrs, : V. L. Ethiraj, C. Narasimha 
Chariar and A. Krishnaswami Iyer, -for the 
‘Petitioners. So ; Aa 

The Advocate-General and. the Public 
Prosecutor; for the Crown, - 


‘- ORDER.—This criminal [revision pe- 
fition has been placed before a Full 
Bench at the instance, we are informed, 
of ihe Public Prosecutor. The dispute 
out of which it arises, is concerned with 
the rights of the Hindus of Nellore Town 
to conduct processions with ‘music past 
the. mosques of that place. The Hindus 
have obtained -from a competent Civil 
Court a declaration of their right to 
conduct such processions subject to certain 
limitations. In October last, they were, 
however, prohibited by an order of the 
District Magistrate passed under s. 144, 
Oriminal Procedure Oode, from ` “taking 
any procession with music in any street 
of Nellore where there-are mosques” the 
operation of the order has been extend- 
ed till 7th February, by the Governor 
in Council “in so far’ as it prohibits 
any procession with music within’ 50 yards 
of eny mosqué in Nellore.” 


Mr, Ethiraj for the petitioners concedes 
that he cannot contend that it is the 
duty of¢the authorities who are respon- 
sible for the preservation of the public 
peece in the town of Nellore to enforce 
the.decree in: all circumstances . and -at 
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all costs. If that be’ so, cadit questio, if 
we are not being asked to lay down 
that is their duty it is difficult to see 
what we are being asked to say. e 
are not here to advise the Government 
what measures they should take to protect 
the rights of the Hindus or to preserve 
the public peace at Nellore. The pre- 
servation of the public peace is their 
function and in the performanceof that func- 
tion, it may “be necessary for them 
to override temporarily private rights. To- 
quote the judgment of Sir Oharles Turner, 
O.J.,in Sundram Chetty v. Queen (1): “The 
first duty of Government is the presetva- 
tion of life and property, and, to secure 
this end, power is conferred on its officers 
to interfere with even the ordinary rights . 
of membersof the community. The order 
of the 26th March, 1859, appreciatcs the 
distinction- between rights which have 
a primary, and rights which have asecond- 
ary claim to such protection as the 
Government can afford; and, ‘where the 
Government cannot protect both classes 
of rights, it may andit ought to abandon 
the latter to secure the former. In this 
view. reo 
to deprive some members of the community 
of the services of the force that is found 
necessary for the protection of their lives 
and property to enable others to exercise 
a right which not only.is not indispensable 
to life-or to the security of property but, 
in the case assumed, creates an excite- 
ment which endangers both.” The posi- 
tion could not. have been better stated. 
Where there is a conflict between public 
interest and a private right, the former 
must, prevail. The right which the peti- 
tioners claim and are entitled, in ordinary 
circumstances, to exercise, has once been 
enforced by drafting Police into the town 
from seven other districts. If the Goy- 
ernment consider that thatis the only 
method by which the right can’ effectively 
beenforced, but that it cannot. be adopted 
without danger to the public intereat 
at large, it is not for us to say that 


‘they are bound to adopt it or to suggest 


other means of enforcement, as to. the 
efficacy or advisability of which they, and 
not-we, are the proper judges. We de- 
cline to interfere and dismiss the -petiticn, 

v. N. V. Petition dismissed, . 
(ly 6 M, 203; 2 Weir 77, 


4 


-the Government is not bound ` 


112-1. O. 1928 
LAHORE HIGH -COURF—) 
Sgoonp Oivit Appeat No. 1047 er 1923;- | 
October 4, 1928. - , 

Present :—Mr. Justice Harrisan and” « 

_ Mr. Justicé Tek Chand. 
SUNDAR ragzoven NATHA SINGH, ¢ 
Mukhtar.i-am— Puaintirr— i 
APPELLANT 
: veréus 
Musammat RALLI—Dsranpant 
h — RESPONDENT, c. eo 

Custom—Alienation—Gift to daughters—Ancestral 
property —Jats of Jullundur District. : 

Among Jats of Jullundur District a gift of ances- 
tral property in favour, of a daughter without the 
consent of the collaterals is invalid according to 
custom. A 


Second appeal from the decree of the | 
Additional Judge, Jullundur at Ludhiana; 
dated the 8th March, 1923, reversing that 


ot 
Wa 

at 
hs a 


of the Subordinate Judge, First Olass,- . 


Julluodur, dated the 
1922. ` | , i 
Mr, Shiv Charan Das, for Lala Badri 
Das, R.B, for the Appellant.: ~~ ..2 
` Mr. Amar Nath Chona, for Mr. Jai Gopal - 
Sethi, for the Respondent. eed ae 


_ SUDGMENT.—In this suit the plaint- 
iff, a collateral in the third degree, challeng- 
eda gift of ancastral land made by two 
old brothera in favour of the daughter of 
one and niece of the other on account of 
services rendered by herto them in their - 
oldage. The suit has been dismissed. by 
the District Judge on the finding that, 
although the entry in the riwaj-i-am 
declares that all gifts to- daughters of 
ancestral land are invalid unless the 
ravarsioaera hava agce2d, oa general princi: 
ples, and more especially on the strength 
of. Exception 3, para. 59, in Rattigan’s 
Customary Law, alienations in favour of 
any relation between whom and the alienor _ 
there is som3 special tie, such as services 
rendered are good. In his order granting 
a cartificate the District Judge has quoted 
. three instances of the Jais of the Jullundur 
District ‘under’ this Exception. None of 
thes3 relates to gifts in favour of females 
and. they ‘are, therefore, of practically no 
value, We find,.on going through the 
record, that the defendant hes wholly 
failed to establish any special custom 
` modifying the ganeral custom as laid down ` 
in the riwaj-i-am. Oa the contrary the 
instances quoted -in the revenus papers 
are more in favour of the riwaj i-am than 
they are in favour of such special gifts, 
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; There! are, moreover, six decidéd cases, in 


in favour-of.a daughter was invalid inso.: 


fragt one of which it was.held that.a gift- 


:. ‘far as ancestral land: was concerned. We 


are, therefore, constrained‘té accept the. 
appeal andito restore the decree given by 

| Costs throughout of the ` 
‘plaintiff will be paid by the defendant. . . 

R. bss > | ” Appeal accepted, .. 
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Present:—Mr, Justice Mukerjiand 
— Mr, Justice Graham. 
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. Rai JADU NATH MAJUMDAR 
BAHADUR—Dezrenpant—ResponpEnt. - 

- Part performance; doctrine .of—Agreement to give 
permanent lease—Lessee put in possession—Corstruc- 
tion of buildings—Refusal to grant lease—Suit Jor 
ejectment after defendant's right to. specific, perform- 
anceis: barred—Equitable rights of defendant— Rules 
in Maddison v. Alderson, Walsh v. Lonsdale’ and 
Ramsden v, Dyson compared, - | Ee 

Where there isa parol agreement which is not 
provable_.by-reason of a statute, ' which; however, 
does not avoid the parol contract-but only bars the 
legal remedies which might otherwise have been 
enforced, ifthere had been such, performance of it -by 
some acts unequivocally referable to-or indicative of 
the contract;- a Court of Equity will charge a party 
upon the equities resulting from the acts done in exe- 
cution of the-contract. [p.867, col.1.] -- i 

Maddison v. Alderson (1), referred to. _ 

In the case of an action in ejectment an` enforceable 
right on the part of the defendant to specific perform- 
,ance of a contract entitling him to remain in occupa- 
tion isa good defence to the actions [p.-868, col. 2.] 

Walsh v. Lonsdale (6) and other cesses- referred to, - 

There isa wide distitiction. between . the rules laid - 
down in Maddison. v. Alderson (1) and Walsh v. Lons- 
dale (6) so far as the practical application of the-princi- 
ples which they respectively lay down is concerned. The 
part performance of a contract, inchoate or incomplete, 
may in view of Maddison v. Alderson (1) give rise to: 
equities which complete the contract and it will then 
assume -the-character of a contract alveady executed 





“and on the footing of that éxecuted ‘contract all the 


equities of the.case may be’. adjusted ;. on. the other 
hand, there may bs'cases where to give thé necessary 
reliefs to the parties a legal right may have to bees- 
;tablished, and for the purpose of establishment of 
‘that legal right it may be necessary, to invoke 
the aid.of Walsh v. Lonsdale (6). ` If d gefendant in 
an action in ejectment can successfully bring 
his case within Maddison v. Alderson (2) it is not 
necessary for. him to resort to Walsh v. Lonsdale 
(8). Maddison v, Alderson (1) gives kim higher 
- © 


© form the contract. 


cH 
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rights, making it unhecèssary for him to have specific 
pérformance of the contract, and so lung as the rights 
of ‘third parties are not sought to be affected, treating 
the contract as an executed one and. debarring the 
plaintiff from any remedy. [p.870, col. 1 | | 
l£a man under a verbal a greement with a landlord 
for a certain interest in land or what amounts to the 
same thing, under an txpectation, created or encour- 
aged by the landlord, that he shall have 2 cerfain in- 
terest, takes possession of such land, with the consent 
of the landlord, aud upon the faith of such promise 
or expectation, with the knowledge of the landlord, 
and without objection by him, lays out money upon 
“the land, a Court of Equity will. compel the landlord 
Bi effect to such promise or expectation. [p, 871, 
gol, 1, i 
Maddison v. Alderson (1j, applied. 
- In 1913 there was , 8 parol agreement between the 
plaintiff and the defendant to the effect. that the 
plaintiff would grant a permanent lease to the defend- 
ant in respect of certain land. The defendant was 
put in- possession and shortly after 1913 con- 
. structed costly buildings thereon. There was 
a clear refusal on | the part. of the plaint- 
iff to the knowledge of the defendant in 1918 to per- 
The plaintiff sued in’ 1923 for the 
recovery of khas possession: i f é 
‘Held, (1) that theease was governed-by 'the prin- 
cìple laid down in Maddison v. Alderson. (1) and not 
" by that laid down in Walsh v. Lonsdale (6) and that, 


consequently, the fact -that the right of the defendant ` 


` to claim specific performance was barred by limita- 
tion. did not prevent him from resisting the plaintiff's 
` claim for possession; [ibid] r 
(2) that the case also fell within the doctrine of 
equitable estoppel laid down in Gregory v. Mighell 
(19) “and Ramsden v. Dyson (20) and the plaintiff was 
not entitled to succeed.. [ibid.] i 


J udge, 24-Pargannas, dated the 


10th of 
`- July, -1925, affirming that of - 


t the Munsif, 
. First Court, Sealdah,.° dated the 28th of 


FACTS.—There wasan_ oral agreement 
between the plaintiff-and the defendant 
in 1913 to the effect that the plaintiff would 
-grant a permanent lease ofthe lands in 
-dispute to the defendant, and the- defend- 
ant was put in possession of the lands, 

Though the deed was not executed the 
` defendant constructed costly. buildings 

. with the knowledge of the plaintiff, In 1923 
the plaintiff sued for recovery of posses- 
sion of the lands by evicting the defend- 
ant and removing the structures erected 
by himon them. The suit was dismissed 
by the Court below and the plaintiff 
preferred a second appeal.” . . 

Dr. Bijan Kumar Mukerji, for the Appel- 
ant. 

BabuseBrojo Lal Chakravarti, H emendra 
Chandra Sen, Bhudhar Haldar, Provash 
Chandra Chatierji and Nagendra Kumar 
Duti for the Respondent, ee 
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Mukerji, J.—The facts of the case are 
sufficiently set out in our order of remand 
of the 10th February, 1927. The two ques- 
tions of fact on which we asked for the 
findings of the Court of Appeal’ below have 
now been answered by that Court, Since 
thereturn of the recorda and the submis- 
sion of the fiudings we have heard the 
parties again and-weare thankful to the 
learned lawyers who represent. them for the 
assistance they have given us in arriv- 
ing at our conclusions on this some- 
what difficult case. Wenow proceed, to 
judgment, 

Amongst the findings of fact which the 
Courts below have concurrently arrived at 
in this case it is necessary to refer to one, 
viz, that in 1913 there was a ` parol agree- 
ment between the plaintiff and the defend- 
ant tothe effect that the plaintif would 
grant a permanent lease to the defendant 
in respect of theland at a rental of Rs, 4 
per caita, ihat is to say, ata total rental 
of Rs. 80 per month. The two questions 
which we sent down for determination 
were: first, was there, at any time, and if so, 
when, a clear refusal on the part 
of the plaintiff to the knowledge of 
the defendant ‘to specifically perform this 
contract; and second, whether the struc- 
tures which the defendant erected on 
the land, shortly after 1913, and in ex- 
pectation of getting a permanent lease, in-’ 
volved such an outlay of money as would 
reasonably strikethe plaintiff as being anas- 


. Sertion of a permanentright in the land on 


the part of the deferidant, or such as would” 
reasonably call for objection from a 
landlord who never -intended to grant a 
As regards the first 
question, inthe opinion of the learned’ 


- District Judge, -the plaintiff's letter of 


the l4thDecember, 1918, contained and. 
gave noticeto the defendant of such a 
refusal, and the present suit, it should 
was instituted on the . 
12th April, 1923. On the second. question 
the anewer of the learned District ‘Judge 
the structures erected by the 
defendant cost Rs. 10,060 to Rs. 12,000, 


. that the plaintiff was aware of the erection 


of these structures and must have realised 
that the defendant would not have con- 
structed such a building unless he was 
Assured of the possession of a - permanent 
right in the landand that if the intention 
of the plaintiff was not to grant such 4 


. 
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leass it might reasonably be expacted that 
he would have objested to the construction 
of such a building. z 

Now, it seem3 to me that the defendant; 
not having obtained a lease in conformity 
with the provisions of s. 107 of tha Trans- 
fer of Property Act read withs, 49 of-the 
Registration Act can resist ejectment, 
in view of the circumstances of the case, 
only ifthe case may bs brought within 
the range of one orother of those principles 
of equity whichhave been held to apply 
to this country and. the operation of 
which may ba attracted‘by the facts found 
as above. 


Oas such principle isto ba found in the 
class of cases of which Maddison v. Alder- 
son (1) is the type,in which case the princi- 
ple is fully explained. In that case it was 
held that where there is a parol contract 
not provable by reason ofthe 4th section 
of the Statute of Frauds, which, however, 
did not avoid a parol contract but only 
barred the legal remedies which might 
otherwise have been enforced, ifthere had 
baen such performance of it by some acts 
unequivocally referable to or indicative of 
the contract, a Oourt of Equity will charge 
a party upon the equities resulting from 
the acts done in execution of- the contract. 
In thatcase Lord Salboroe, L. O., observed 
thus: “If such equities were excluded, in- 
justice of a kind which the Statute cannot 
be thought to have had in. contemplation 
would follow. Lat tha case be supposed 
of a parol contract to sell land, completely 
performedon both sides, as to everything 
except conveyance; the whole purchase- 
money paid; the purchaser put -into pos- 
session; expenditure by him (say in costly 
buildingsy upon the property; leases 
granted by him to tenants. The contract 
is not a nullity; there is nothing in the 
Statute to estop any Oourt which may have 
to exercise jurisdiction in the matter from 
inquiring into and takiag notice of. the 
truth of tha facts. All the acts done must 
be referred to the actual contract, which 
is the measure and test of their legal and 
equitable character and consequences. If, 
therefore, in such & case a conveyance were 


refused, and an action of ejectment brought , 


by the vendor or hisheir against the pur- 
chaser, nothing could be done towards ascer- 
taining and adjusting the equitable rights 


(1) (1893) 8 A. O. 467; 52 L.J. Q.B. 737; 49 L, T. 
803; 31 W, R, 820; 47 J. P. 821, ' 
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and liabilities of the parties, without taking 
the contract into account. The matter has 
advanesd beyond the stage of contract; and 
the equities. which. arise out of the stage 
which “it has reached cannot be administer- 
ed unless the contract is regarded, The 
choice’ is between undoing what has been 
done (which ‘is not always possible, or, if 
possible, just) and. completing what has 
been left undone, The line may not 
always be capable of being so clearly drawn 
as in the case which I havesupposed; but it 
js not arbitrary or unreasonable to hold 
that when the Statute says that no action 
is to be brought to charge any person upon 
a contract concerning land, it has in view 
the simple case in which he is charged 
upon the contract only,and not ‘that in 
which ‘there are equities resulting from res 
geste subsequent to and arising out of 
the contract. So long asthe connexion of 
those res geste with the alleged contract 
does not depend upon mere parol testi- 
mony, but is reasonably to be inferred 
from the res geste themselves, justice 
‘seems to require some such limitation of 
the scope of the Statute, which might 
otherwise interpose an obstacle even to the 
rectification of material errores, however, 
clearly. proved, in an executed conveyance, 
founded upon aa unsigned agreement”, 
The Judicial Committee in the case of 
Mahomed Musa v. Aghore Kumar (2) refer- 
ring to the principles enunciated as above, 
observed: “Many authorities are cited in 
support of these propositions from English 
and Scotch Law, and no countenance is. 
given to the proposition that equity will 
fail to support a transaction clothed 
imperfectly in those legal forms to which: 
finality attaches after the bargain has been 
acted upon. From these authorities one 
dictum- quoted by Lord Selborne from Sir 
John Strange in Potter v. Potter (3) may 
be here repeated: ‘if confessed or in part 
carried into execution, it will be binding on 
the parties, and carried into further execu- 
tion assuch, in equity’. Their Lordships 
do not think that the law of India is in- 
consistent with these principles. On the 
contrary it follows them,’ Their Lordships 
also said: “To use language common from . 
very early times in Scotland, and highly 


(2) 28 Ind. Cas. 930; 42 O. 801;17 Bom. L. R. 420; 
21-6. L. J. 231; 28 M. L. J. 548; 19 O. W, Ne 250; 13 A! ` 
L. J. 220; 17 M. L. T. 143; 2 L. W. 258; (1015) M. W, N., 
621; 42 I. A.1(P. 0). Aa Ki 

(3) (1750) 1 Ves, Ben. 437 at pi 441; 27 E, R, 4128; 
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approved in the casa of Maddison v. Alderson 
(1) in the House of Lords, itis, no doubt, true 
that there is a locus penitentice that. is ‘a 
power of resiling from an incomplete 
engagement, from an unaccepted offer, from 
& ‘mutual contract to which all have not 
assénoted, ` from “an obligation to. which 
writing is requisite, and has not yet been 
adhibited in an authentic shapè’. This is 
the situation where the parties stand upon 
nothing but an engagemént which is not 
final or complete. But where the actings 
and ‘conduct of parties are founded on, 
then in all such cases, to use the language 
of “Professor Bell in hia Principles (1@th 
Edition), s. 26, rei interventus.raises a per- 


sonal exception which excludes the plea of. 


locus poenitentic. It is inferred from any pro- 
ceedings, not -unimportant,.on the part 
of the obligee, known to and’ permitted 


by the obligor to take place on the faith 


of the contract, as if. it were perfect ; pro- 
vided they are unequivocally referable to 
the’ contract and productive of alteration 
of circumstances, loss or inconvenience, 
though not irretrievable." As. has been 
. poiùted out by. Lord Oranworth in Jorden 
v. Money (4) which is. one of the cases 


relied upon by the Judicial .Committee in - 


Lakshmi Venkayyamma . Rao. v. Venkata- 
_ narasimha Appa Rao(5):“The question upon 

this part of the- case is simply one. of 
fact. Is it-made ott by ‘such evidence 
ascan justify a Courtof Justice in acting 
upon ‘it, that such a contract as that which 
is alleged really was entered into ?”.. Now. 


in the present case, apart from ‘the per-. 


formance or part performance, it has been 


proved: Gliunde. that . there. was‘ a. parol - 


agreement that the plaintiff would grant a 
permanent lease-to the defendant on certain 
terms and conditions, -and ithas. also been 


proved that.the’ defendant came into pos-... 
of the agreement; 


session om the basis 
There. is, therefore, no. necessity, to infer 


the agreement from the fact of the defend- - 


ant’s possession or to consider whether 
the’ possession of the defendant is referable 
to such an agreement; but the other part- 
of the principle of Maddison v. Alderson 
(1) comes into play by reason of equities 
resulting from the part performance in the 


(4) (1854) 5 H. L. O. 

10 H.R. 858; 101 R. R ` KEFEN 

(5) 34 Ind. Cas. 921; 39 M. 509: 200; W.N. 1034: 

14 A.L. J. 707; 31M. L. J. 58; (1916) 2 M. W. N. 23: 

20M. 1.1. 137; 4 L. W. 58; 18 Bom. L. R, 051; 94 

O. L. J, 279; 43I, A, 138 (P, 0), 4 
e 
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85 at-p. 217; 33 L. J. Ch. 855, ° 
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shapé of delivery of possession which has 


been productive of an alteration of circum-. 


stances,.and the locus penitentie . that 
exists in the case of an inchoate or incom- 
plete agreement is for that reason excluded 
and the plaintiff, therefore, cannot resile from 
the agreement:. On the- principles of 


Maddison v. Alderson (1) then:it must be. 


held that the defendant is holding under 
a permanent lease, which the plaintiff 


agreed to grant him and which equity will - 


regard as having been so granted. At 
one time it wss doubted whether the 
principles of Maddison v. Alderson (1) could 
be invoked in cases in which there # an 
absence of a document which under the 
Statute Law would be necessary to create 
a title in the defendant, but in view of 


the broad form in which the principles. 


have been recited and adopted by the 
Judicial Committee in Mahomed Musa v. 


Aghore Kumar (2) and Lakshmi Venkay-. 


yamma Rao v. Venkatanarasimha Appa 
Rao (5) the doubt, in my opinion, cannot 
reasonably arise. It is true that in the 
absence of a lease executed and registered 
in ‘accordance with law (vide s. 107 of 
thé Transfer of Property Act and s. 49 of 


the Registration Act) the defendant has , 


not acguired a-valid title as that of a lessee, 
and hasonly such title as possession may 
confer, but the plaintiff cannot succeed as 
he is unable to displace the defendant's 
possessory title by the reason of the equities: 
arising out of the executed contract block- 
ing his way. KA 

Somewhat akin to tho principle of 
source to the same fountain head of équity 
is the doctrine enunciated in the cases of 
which Walsh v. -Lonsda'e (6) “is the type. 
Shortly. put, it may, in the'case of an, 
action in ejectment, be said to be this, 


(1) and owing its | 


that’ an enforceable right on the part of ~ 


the-defendant to specific performance of a 
contract entitling him to remain in eccupa- 
tion is a gocd defence to the action. 


The doctrine was approved by Ootton, L. J., 


in, Lowther v, Heaver (7) and explained by 
-Lord Esher in Swain v. Ayres (8) and 
Foster v, Reeves (9). $ 
(6)-(1882) 21 Ch. D. 9; 52 L. J. Ch. 2; 46 L. T. 858; 
31 W. R. 109. - s5% ` 
(7) (1889). 41 Ch. D. 248 atp. 264; 58 L, J. Oh. 428; 
60 L. T, 310: 37 W. R. 465. 
(8) (1888) 21 Q. B. D. 289 at p. 292; 
423; 36W. R798. - ` : 
(9) (189272 Q. B. 255; 61 L. J.Q. B.763;67L, T, 
537; 40 W: R. 695, 


One of the best ex-. 


57 L. J. Q. B. 
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paion of this- doctrine’ as regards the 
‘limits -ofits applicability was by Farwell, 
J., in Manchester Brewery: Co. v. Coombs 
(10) who: observed thus: “ It applies 
only to..cases where there isa ‘contract to 
transfer -a legal title, and an act- has ‘to be 
justified or an action maintained by force 
ofthe legal title to which such -contract 
relates. Ib involves two questions: (1) Is 
there acontract of which specific perform- 
ancs can be obtained? -(2) If yes, will the 
title. acquired by such specific performance 
justify at law the act complained: -of,! or 
supfort at law the ‘action in ‘question ? 
It is to be treated- as- though before ‘the 
Judicature Acts there had been, first, a 
‘suit. in equity for specific performance, 
and then an action at law between the same 
parties; andthe doctrine is applicable only 
in “thosa cases -where specific performance 
can. be obtained between the same par- 
ties, in the same Court, and at the same 
time as the subsequent legal question falls to 
be determined, Thus, in Walsh v. Lonsdale 
(6)..the landlord under an agreement for a 
lease for.a:term-of seven’ years distrained. 
Distress.-is a - legal-remedy.and depends on 
the existence at--law of the relation- of 
landlord and ‘tenant; but the agreement 
between the. same parties, if specifically 
enforced, created that relation. It. was clear 


that-such an-agreement would be enforced . 


in the same Court and between the same 
parties: the act of distress was,therefore, held 
to be lawful.” The action in Walsh: v. 
Lonsdale (6), it should be mentioned, was 
one claiming damages for improperly dis- 
training, for an injunction to restrain the 
defendant from selling under the distress 
and from continuing in -possession, and 
for specific performance of the agreement 
for a lease. The applicability of this doc- 
trine of Walsh v. “Lonsdale (6) in this 
country: has been recognised in, a course 
of decisions, though the decision’ are not 
quite uniform as to whether the -principle 
can be invoked ia a case where the remedy 
by way. of specific performance ig nob 
available by reason of efflux of time. A 
good deal of argument has been advanced 
before -us on behalf of the respondent to 
establish that the- doctrine is to be under- 
stood as operating even in cases where the 
right to enforce, specific performance is 
not available by reason. of the’ bar of 


T. 347; 


(10) (1901) 2 Ch, 608; 70 L. J. Ch, 814; 82 L. 
16 T. L. R. : : 
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‘limitation and: that ib. is sufficient for th® 
operation of. the doctrine that’ the nature 
‘of the agreement is such thatit may “be 
Í specifically enforced. The words ofvessel, 
M. R. in Walsh v. Lonsdale (6) “itbeing 
‘a case in which both parties. admit” that 
relief is capable of being given by specific 
performance” and of Farwell, `J, “in 
Manchester Brewery.Co, v. Coombs (10) "the 
doctrine is applicable only in: those cases 
where specific performance can be obtain- 
-ed between the same parties in the same 
‘Court, and ab the same time as the subse- 
quent legal question falls due” have been 
sought ‘to ‘be interpreted as indicating 
merely the nature of the contract, that is 
to say, that it: is..inherently one .capable 
‘of being specifically enforced and that it 
does not also’ mean that. there is a present 
right to have it’ specifically enforced. 
This argument, in my opinion, is not -well- 
founded; and the leading authorities on 
contract; I may say, do not. understand 
the doctrine -in that way. . To ‘quote. a 
passage. from -Leake on. Oontract, 7th 
Edition, page.916, referring to Walsh .-v. 
Lonsdale (6), this is what ig said". “By 
force of the ‘Judicature Act, 1873, the teh- 
ant under a parol agreement for a -lease, 
if the right to specific performance by or 
against him has not -been lost, is. to be 
regarded as a tenant.claiming “under. a 
deed.” The reason of the rule in Walsh 
y. Lonsdale (6) is thus explainedin Odger 
and Odger, Common Law of England, 
Volume li; page 869: - “ Leases in writing, 
put not under ceal may be construed as 
agreements capable of being specifically 
enforced, At Common Law the tenant 
under such an agreement remained a 
tenant-at will only, until he paid rent 
and so bacame 8. tenant from year to- year; 
while in equity he basame ʻat once a 
tenant under-the lease, if: his) agreement 
was one which he could.have 6 pecilically en- 
forced. ‘Sincethe Judicature Act........... . 
there are not two estates as there were 
formerly, one estate at Common Law by 
reason of payment of rent from year to 
year and an` estate in. equity under the 
agreement, ` There isonly one Court and. 
“tho equity’ -rules prevail in it, -The tenant’ 
holds under: an agreement for a lease. He 
holds, therefore, under the same bermesin- 
equity asif a lease had been granted’ -pro-. 
vided relief could have been granted “by 
specific performance.” “Or viewed in an- 
other light, where 4 person entitled in. 


` 
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. 6quity.to an interestin land under an agree- 
_.,mentis alao entitled to specife perform- 
ance’ and to. baye his interest turned into 
~ s legalinterest he will-ina Court having 
jurisdiction to order specific performance, 


be treatedas having the rights of a legal ` 


‘owner(Halsbury’s Laws of England, Vol. 
NI, page 64, note (k)]) I am of opinion 
that thereis a wide distinction between 
Maddison v. Alderson (1) and Walsh v. 
‘Lonsdale (6) so far as the practical applica- 
‘tion of the principles which they respective- 
ly laid down is concerned. To put the 
"matter quite shortly; the part performance 
` of acontract, inchoate or incomplete, may 
in view of Maddison v. Alderson (1) give 
rise to equities which complete the con- 
tract and it will then assume the character 
of a contract already executed and on the 
footing of that executed contract: all the 
equities of the case may be adjusted; on 
_ the other hand, there may be cases where 
to give the necessary relief to the parties 
a legal- right may have to be established, 


. . "and forthe purpose of establishment of that 


legal right it may be necessary to. invoke 
the aid of Walsh v. Lonsdale (6), I am of 
opinion that fora defendant in an action 
in ejectment,if he can successfully bring 
‘his case within Maddison v, Alderson (1) 
it isnot necessary to resort to Walsh v. 
Lonsdale (6). Maddison v. Alderson (1) gives 
him higher rights, making it unnecessary 
-for him to have specific:: performance of 
the contract; and, so long as the rights of 
third parties aré not sought to be affected, 
treating the contract as an executed one 
| and debarring the plaintiff. from any re- 
medy. Unfortunately the two cases- or 
rather the principles which’ they seek to 
propound have been considérably mixed up 
‘in reported decisions in this country; 
especially of this Court, and I say with the 
utmost, respect thatit is on account of 
misconception: of the principles which 
these cases respectively lay down that 
there is a considerable divergence of 
judicial opinion whether or not a person 
whois in possession in, performance of 
part performance of a contract may success- 
fully resist an action in ejectment when his 
right to specific performance of the con- 
tract is already barred by efflux of time. 
In the case of a defendant who has come to 
. be in possession in performance or part 
performance ‘of a contract and who is 
sought toste ejected, there seems to- be 
` now a. concirrences amongst the High 
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Courts of Allahabad, Bombay and Madrag, 
that notwithstanding that the right of the 
defendant to enforce performance was 
barred at the date of the suit the perform- 
ance affords a gond defence to the action 
[see Salmat-uz zamani Begam v. Masha 
‘Allah Khan (11), Ram Sewak Raiv. Sheo 
Naik Rai (12) Sandu Valji v. Bhikchand 
Surajapal (13) and Vizagapatam Sugar Deve- 
lopment Co. v. Muthuramareddi (14).] So 
‘far as the Calcutta High Uourt is concerned, 
Bs has been pointed out in Kalipada 
Basu v. Fort Gloster Jute Manufacturing 
Co., Ltd.'(15) there ` is some, though some- 
what slight divergence of opinion, the 
preponderance of authority being in favour 
of the limited application of the doctrine, 
that is to say, in favour of the applicability 
of the doctrine toonly those cases where at 
the date of the suit thereis an enferce- 
able right on the part of the defendant not 
extinguished by efflux of time, The find- 
ing of the learned District Judge in the . 
present case is that there was a definite 

refusal by the plaintif? to the knowledge 

of the defendant :to- grant a permanent 

lease more than thres years prior to the 

suit. This finding has been challenged on 

behalf of the defendant upon several 

grounds, all of which, however, more or. 
less involve questions of fact on which 

Tam not prepared to dissent from the view 

that the learned District Judge has teken. 

Nor am I prepared to assentto the view 

that when the defendant is still in 

possession under the promise that he 

would have a permanent lease, a suit for 

specific performance may be instituted at ` 
any time, a position that has been contend-' 
ed for on behalf of the respondent on the 
supposed authority. of the decision in the 
case of Secretary of State for India v. Forbes 
(16) and Mati Lal Karnani vw. Darjeeling 

Municipality (17) because I am of opinion © 
that though it may well be that being in 
possession he will not stand in need of a 
formal lease, yet if he wants one and sues 


(11) 43 Ind. Cas. 615; 40 A. 187; 16 A. L. J. 98. 

(12) 73 Ind. Cas. 945; 45 A, 333; 21° A. L. J, 231; A. I. 
R. 1923 All. 433. 

(13) 75 Ind. Cas. 118; 25 Bom. L. R. 381; 47 B. 621; 
A. I. R. 1923 Bom. 473. 

(14) 76 Ind. Cas. 886; 46 M.919; 45 M. L.J. 528; A, 
Ta ie B) Mad. 271; 33 M. L. T. 58; (1924) M. W. N. 

(15) 100 Ind. Oas. 868; 31 O. W.!'N. 348; A.?I. R. 
1927'Cal. 365. p ‘ 
. (16) 17 Ind, Cas. 189; 160, L. J. 217, 

(17) 18 Ind. Cas. 844; 17 Ç. L. J. 167, 
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to get it, time must be taken to have run 
against him since the date of the refusal 
to which I have referred. Nor again am I 
prepared to hold, as Ihave been asked to 
hold on behalf of the respondent, on the 
authority of the decision of the House of 
Lords in Hughes v. Metropolitan Ry. (18) 
that he is entitled to a deduction 
on theground of suspension of the notice 
of the refusal, because I cannot find any 
circumstances which would have the effect 
of suspending the definitenotice of the refu- 
sal that was given. If then,I am to follow. 
thg current of authorities of this Court, I 
think I must hold that Walsh v. Lonsdale 
(6) will not assist the defendant in the 
present case in view of the fact that 
defendant's claim to specific performance of 
the agreement to lease was barred at the 
date of the present suit. I am of opinion, 
however, as I have tried to make it plain 
that Walsh v. Lonsdale (6) has no appli- 
cation in the present case but the case is 
one clearly governed by Maddison v. 
Aldeson (1). 


The case, again, seems to me to fall 
well within the doctrine of equitable 
estoppel laid downin Gregory v. Mighell 
(19) as explained in the case of Ramsden v. 
Dyson (20) and from the application of that 
doctrine the same result follows. In 
Ramsden v. Dyson (20) two principles were 
stated by Lord Kingsdown: Ist: ‘lf aman 
under a verbal agreement with a landlord 
for a certaininterest in land, or, what 
amounts to the same thing, under an 
expectation, created or encouraged by the 
landlord, that he shall have a certain 
interest, takes possession of such land, with 
the consent of the landlord, and upon the 
faith of such promise or expectation, with 
the knowledge of the- landlord and 
without objection by him, lays out money 
upon the land, a Court of Equity will 
compel the landlord to give effect to such- 
promise or expectation, This was the 
principle of the decision in Gregory v. 
Mighell (1%) and as I conceive is open to no 
doubt.” 2nd: “If, on the other hand, a 
tenant being in possession of land, and 
knowing the nature and extent of his 
interest, lays out money upon it in the hope 

(18) (1877) 2A. C.4389;46L,3.P. 0. 5$3; 36 L. T. 
9421 25 W. R. 680, 

3419) (1811) 18 Ves. Jur. 328; 11 R.R. 207; 34 E.R. 


aoe (1866) 1 H. L. 129; 12 Jur. (x.s) 506; 14 W. R. 
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„or expectation of an, extended term or an 
-allowance for expenditure, then, if such 


hope or expectation has not been created 
or encouraged by the landlord the tenant ` 
has no claim which any Court of Law or 
Equity can enforce. This was the principle 
of the decision in Pilling v. Armitage (21). 
and like the decision in Gregory v. Mighell: 
(19) seems founded on plain rules of reason 
and justice,” The findings of the Courts 
below, suchas they are now, clearly bring. 
the case within the first of the aforesaid 
two principles. Indeed, it may be said that. 
the appellant has not really sought to 
controvert this position. What has been 
said on his behalf, however, is that Lord 
Kingsdown was dissentiente in the case and 
the rule should be taken as qualified by the 
decision in Willmott v. Barber (22) and 
reliance is placed on his behalf in support 
of this contention upon the decision of the’ 
Judicial Committee in the casa of Beni Ram 
v. Kundan Lal (23). Now it is true that 
Lord Kingsdown’s was the dissentingspeech 
in Ramsden v. Dyson (20) but it will be seen 
that his dissent wasonly on the effect of 
the evidence in the case, There is nothing’ 
in the speeches of Lord Oranworth, L. O. 
or of the other noble and learned Lords’ 
who agreed with him which in any way- 
is in conflict with these principles: 
and the only difference was as to 
the applicability of these principles in 
view of the effect of the evidence that was 
there. The firat of these principles has 
been expressly adopted by their Lordships: 
ofthe Judicial Committee in the case of 
Forbes v. Ralli (24) and has been said 
in that case tohave been acceptediby the same 
Board in Ahmad Yar Khan N. Secretary 
of State for India (25) In Wilmott v. 
Barber (22) in which Ramsden v. Dyson (20) 
was cited at the bar, Fry, J., said: ““ It has’ 
been said that the acquiescance which’ 
will deprive a man of hia legal rights’ 
must amount to fraud, and in my view 


(21) (1805) 12 Ves. Jur. 18; 8R. R. 295; 34 R. R. 
L 
(22) (1881) 15 Ch. D. 96; 43 L. T. 95; 28 W.R, 
ul 


(23) 21 A. 496; Bom. L. R. ie 30. W. N. 502; 26 I. 
<58; 7 Sar. P. O. J.523 (P. C.). 
Aan 87 Ind. Oas 318: 59 L A 178; 41 O. L, J. 543: 
23'A. L. J. 548; 6 P.L. T, 404; 27 Bom. L. R. 860; A, 
T. R. 1925 P.-O. 146; 49 M. L. J. 48; L. RGA. (P. O) 
119; (1925) M. W. NA; 4 Pat. 707; 30 O. W.N. 49; 2 
IWAN, 514 (P. O0). 
ik (25) 28 T, A. 911,38: 0. 693: 50. W. N. 63. 
L. R. 799; 38 P. R. 1902 (P. 0). l 
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that is an abbreviated statement_of.a very. 
true preposition, A man is not .to be 
deprived of his’ legal rights unless he has 
acted -in’such a way as would make it 
fraudulent for him to set ‘up ,those rights, 
What, hen, are the elements or requisites 
necessary to constitute fraud of that de- 
scription? In the first place, the plaintiff 
must have made a mistake as.to his legal 
rights. Secondly, the plaintiff must have ex- 
pended some money or musthave done some 
act (not necessarily upon the defendant's 
land) on the faith of his mistaken belief. 
Thirdly, the defendant, .the possessor of 
the legal right, must know of the existence 
of his own right which is inconsistent 
with the right claimed by the plaintiff, 
If he doesnot know of it he is in the same 
. position as the plaintiff, and. the doctrine 
of acquiescence is founded upon conduct 
with:a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of 
the legal right, must know of the plaintiff's 
mistaken belief of his rights. If he does 
not, there’ is nothing which calls upon him 
to assert ‘his own : rights: . Lastly, the 
defendant, the possessor of the legal right, 
- must have encouraged the plaintiff in his 


‘expenditure of money or.in the other- 


“acts which he has done, either directly 
or by ‘abstaining from asserting his legal. 
tight, Where all these elements exist, there 
iş fraud of. such a nature as will entitle 
the Oourt to restrain the ‘possessor of the 
legal right from exercising. it, but, in my 
judgment, nothing short of ‘this will do.” 
It is said,- on behalf of the appellant that 

: the- elements of‘ fraud’. and” ‘ encourage- 
ment’ are wanting in the present case. 

With this contention I do not agree. It 

will be seen that in Wilmott. v. Barber (22) 

a third party Bowyer was involved and these 

elements’ had to be specifically considered 

having régard to the effect that.the trans- 
action then in question had‘on him. As 
between parties to the agreement once it 
is found that in fact there was an agreement, 
then with the findings such.as they are 
now in the’ present case what élse but 
fraud of the character. contemplated. by 
these propositions should be imputed to 
the- plaintiff and should not encourage- 


ment, by abstaining from asserting his’ 
‘legal right, bea finding that must legi-. 


timately fpllow? The case of Beni Ram 
v. Kundan Lal :(23) on which the ap- 
pellant relies, was the case of tenants for 
a terni who knowing the limited characte 


-INDAR SINGH ¥,-JAI SINGH, 


112 I. O. 1928 


of their real rights erected permanent 
structures on the land in their occupation,’ 
and so cannot help the appellant in the 
present case. Nothing that was said by 
the Judicial Committee in that case mili- 
tates against the first of the two pro- 
positions of Lord Kingsdown in Ramsden 
v. Dyson (20) within which the present 
case, in my judgment, clearly falls. ` i 
.In their judgment the Courts below 
have taken a correct view of the rights 
of the parties in this suit and the plaint- 
iff is not entitled to eject the defendant. 
The appeal must accordingly be disméss-. 
ed with costs. es f : 
Graham, J.—I confess that during 
the hearing of the appeal I felt at times 
that there was a good deal to be said for 
the point of view of the appellant inasmuch 
as, if his claim for ejectment fails, the 
result virtually will be that a permanent 
lease will be created against his wishes 
and xotwithstanding the fact that no 
valid lease was ever executed. E 
1 agree, however, with mny learned brother 
that upon the facts proved in. this case 
and upon the authorities, the prayer for 
ejectment cannot succeed, thatthe appeal 
fails and should be dismissed with costs. 
A. Appeal dismissed. 


LAHORE HIGH COURT. 
SEconD Oivıu APPBAL No. 171 oF 1928, 
. June 20, 1928. 

Present:—Mr. Justice Coldstream, 
INDAR SINGH AND OToERS— DEFENDANTS 
— APPRLLANTS, 

VETEUS € 

JAI SINGH AND OTBERS— PLAINTIFFS AND - 
PARTAP SINGH AND OTBERS— DEFENDANAIS 

— RERPONDENTS. 

Punjab Courts Act (VI of 1918), s. 41 (8)— Grazing 
rights of tenants over shamilat, question o7—Certifi- 
cate of custom, necessity of, for second appeal. e 

A question relating to grazing rights of tenants 
of-a village over a particular area of the shamilat 
is a question of custom within the meaning of 
s. 41 (3) of the Punjab Courts Act, and cannot be 
agitated in second appeal without the requisite 
certificate. 

Sarup Singh v. Kheman (2), followed. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 10th 
October, 1827, affirming that of the Sub- 
ordinate ducge, Fcurth Cleese, Una,’ Dis- - 

-@ 
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trict Hoshiarpur, dated the 30th May, 
2927, 


Pandit Nanak Chand, for the ape 


lants. 


Messrs. Shamair Chand and Qabul Chand, 


for the Respondents. 
JUDGMENT. —In the suit from which 


this second appeal arises the plaintiffs who . 


are some of the proprietors of the village 
Kalloh in Hoshiarpur District brought ‘a 
suit against the occupancy tenants of the 
village for an injunction restraining them 
from grazing their cattle in 193 kanals of 
land which, they said, had” once been 
included in the common grazing land 
open to the tenants but had by partition 
beén appropriated by the plaintiffs. The 
plaintiffs claimed damages on account of 
the injury done by the defendants to the 
plaintiffs. The defendants’ reply was that 
they had aright of grazing in this area. 

‘The trial Court decreed the injunction 
prayed for holding that the defendants 
did not possess the grazing right they 
claimed. No damages were decreed. 

There was an‘ appeal to the District 
Judge,- Hoshiarpur, who effirmed the trial 
Court's order, and against the judgment 
of the District Judge the defendants have 
preferred the present second appeal in 
this Court. 

Mr. Shamair Chand on behalf of: the 
plaintiffs has 
the question for decision relates to the 
existence of a custom and, therefore, can- 
not be entertained as no certificate has 
been granted by the District Judge in 
accordance with the provisions of s. 41 (3) 
of the Punjab Courts Act. Mr. Shamair 
Chand cites Nanda v: Jai Chand (1), Sarup 
Singh v. Kheman (2) and Uttam Singh v. 
Munshi (3) in support of his objection. 
Mr. Nanak Chand Pandit on the other 
side, contends that the present caseis not 
concerned with any question -of the ex- 
istence or validity of any custom. His 
argument isthat the right of the occu- 
pancy tenants to graze their cattle on the 
common land of the village is admitted, 
and the only question for decision is whe- 
ther the tenants are entitled to graza their 


animals on the whole of the forest waste. 
oronly a part of it, i. e.,the only question. 
is as tothe extent to which the admitted- 


(1). 40 Ind. Cas. 184; 35 P. W. R 1917. 

(2) 68 Ind. Cas. 751; A. I. R. 3922 Lah. 480. 

(3) 80 Ind. Cas. 521; 6 Lah. L. J. 261; “A. I. R. 1925 
Lah, 145. 
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right may be exercised. He’ has: referred 
me to Santa Singh v. Waryam- Singh (4), 
Sohna Maly.’ Nanak ‘Chand (5) and. Mohar 
‘Singh v. Mangal (6). In none of thess do 
1 find “any : ground justifying. Mr. Nanak 
Chand’s argumsnt’ that the present appeal’ 
-can be entertained without a certificate. 
Mr. Nanak Ohand admits that the matter 
in dispute is whéther the oceupancy ten- 
ants ‘have a right under the wajib il-arz 
of the village to grazə their cattle in the 
area which is alleged to have fallen on 


‘ partition ‘to the lot of certain proprietors 


who do not wish to allow the tenants to 
‘graze in it. The nature of the dispute is 
very similar to the one which arose inthe 
appeal, ` Sarup Singh v. Kheman (2) which 
was held by a Divisional Bench of this 
‘Court to be one regarding the existence of 
an alleged custom.’ It is to me clear that 


” the defendants are claiming and the plaint- 


iffs are denying the existence of a custom- 
ary right- of grazing im a -particular 
area in certain peculiar circumstànces:and 
that the appeal requires a certificate under 
s 41 (3) of the Punjab Oourts Act. Find- 
ing accordingly that Mr: Shamair Ohand's. 
objection must prevail I dismiss this ap- 
peal. The objection takén by Mr. Shamair 


‘Chand was belated and not put forward 


till lengthy arguments upon the merits of 
the case had been heard. I, therefore, 
make no order as to costs. ae | 

R. L, Appeal dismissed. 

(4) 24 Ind. TTT 361; 19 P.-R. 1915; 207 P. L. R. 1914; 


147 P. W. I 
one 34 Ta Cas. 904; 22 P. R. 1916; 212 P.. W. R. 


(6) 50 Ind.-Cas. 769. 





ALLAHABAD HIGH COURT. 
MICOELLANEOUS AP£L'O4TION, 
February 23, 1428, 

Present: —Mr. Justice Boys and 
Mr. Justice Iqbal Ahmad. 

_ In the mattzr of GOVIND PRASAD— 

APPLICANT, =" 

" Guardians and Wards Act (VIII of 1890)—Letters 
Patent .(All), cl. .12—Appointment | of - guardian 
of minor member of joint Hindu family—J urisdiction 
of High Court and District Courts. 

Neither the High. Court nor the ‘District Court will , 
contemplate the. “appointment ofa guardian of pro- 
perty, whether that guardian be the manager or no, 
in the case of a joint Hindu-family by virtue of 
any powers suggested ‘to be conferred undef the 
Guardians and ‘Wards Aot, . 
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The Allahabad High. Court has jurisdiction under 
‘3. 12 of the Letters Patent over the persons and 
estates of infants, but the High Court will not in the 
exercise of that jurisdiction appoint a guardian in the 
case, a minor member of a joint Hindu family. ` 


Mr. H, P. Agarwal, for the Applicant. 
JUDGMENT.—This application is not 


in form and does not comply with the’ 


rules of the Court in that it does not 
in the heading quote the law giving ihe 
right to apply and should have. been re- 
turned to the applicant on that ground 
alone. Counsel for the applicant stated 


that he made the application on the ` 


authority of certain decisions of the Bombay 


High Court and eventually relied upon ' 


cl. 12 of the Letters Patent of this Court read 
with s. 3 of the Guardians and Wards Act, 
VIII of 1890, and itis withsreference to these 
that we deal.with the application. We 
may note at once that itis not contested 
that in view of the rulings of this Court, 
—compare Jhabbu Singh v. Ganga Bishan 
(1)—neither this Court nor the District 
Court will contemplate tke appointment 
of a guardian of property, whether that 
guardian be the managér or no, in the 
case of a joint Hindu family by virtue 
of any powers’ suggested to be conferred 
under the Guardians and Wards Act (Act 
VIII of 1850). . ` i 
It is unnecessary for us to trace back 
the authority of this Court iw reference 
“to the persons and estates of infants con- 
ferred by cl.. 12 of the Letters Patent. 
It is sufficient to say that we are satisfi- 
ed that the jurisdiction of-the Court of 
Chancery which descended to the Supreme 
Court of Calcutta and co to the High 
Court at Calcutta and so to this Court 
by virtue of cl. 12, exists. The question 
whether we ought to exercise that jurisdic- 
tion or not inthe case of a joint Hindu 
family is quite another. matter. We have 
been referred. to several cases of the High 
Court at Bombay, to one decision of this 
Court and to -one decision of the Calcutta 
` High Court. To consider first the authority 
jo this Court— Ellen Ramm -v, Charles 
Spencer (2). In that case the: only point 
relevant to the present is that the learn- 
ed Chief Justice and Burkitt, J., referred 
to the powers of this Court conferred 
. by .the Letters Patent and apparently 
accepted that such power exists, That is 
the view which we have already our- 
© (17A. 529; A. W.N (1895) 119.5 
(2) 2A. L.J, 81. ene 
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selves accepted. In Bombay there was a 
series of decisions, e. g, In re Jairam 
Laxmon (3) and In re Jagannath Ramji 
(4) and In re Manilal (5). In the latter 
were obviously 
unwilling to hold that thay had jurisdiction 
or that, if they had jurisdiction, it was a 
case in which they should act. But it was 
pointed out that there was a series. of cases 
in which the Court had acted and their 
Lordships obviously consented to interfere 
in the particular case because’ they were 
desirous of not running counter to the 
practice. It was obviously only a cage of 
stare decisis, They eventually appointed 
a guardian and gave a sanction to the sale 
of the property on certain conditions which, 
it was considered, would ensure for the 
minor a moiety in the proceeds. No ques: 
tion appears to have been raised as to 
what was tobe the effect of this transaction 
on the joint or separate nature of the 
family in the future. That isa matter in . 
which itis not difficult to see that trouble 
might arice, and is one further reason for 
refusing to countenance the practice in 
the exercise of the jurisdiction of this 
Court of which, so far as we-are aware, 
there is no instance in this Court. It 


. would seem that if an application like the 


present was proper to be granted, it would 
equally be proper for us to consider applica- 
tions, which might be made in every single 
case in which a manager of a joint Hindu 
family might come to this Court and gay . 
“either the sole or cne of many members 


_of the family is a minor and I want the 


Court to appoint me his guardian and 
sanction a particular transaction because I 
shall thereby be able to get a better price.” 
It is admitted that it will not help the 
applicant in any way to get himself appoint- 
ed a guardian unless he can also induce the 
Court to enter into the merits of the pro- 
posed transaction and give it the Court's - 
sanction. Another difficulty that must 
arise is in the proposed securing of the 
minors’ interest in half the proceeds. 
Where is the money to be deposited, who 
is to be responsible for it, what rate of 
interest is to be paid onit, whenis it to 
become available to the minors and a 
number of other similar questions must . 
follow where it is suggested that a 
wholly new practice is to be sanctioned. 

(3) 16 B. 634. ° 

(4) 19 B. 86. 

(5) 25 B. 353; 3 Bom. L. R. 411. 
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, We have hitherto referred only to the 
difficulties that must necessarily arise, on 
the other hand, to refuse such applications 
as these does not inour view put the man- 
ager ofthe joint Hindu family in a difficult 
position. In the present case, at any rate, 
the applicant can proceed to effect a 
separation from his sons and that can be 
done very speedily. He can then apply 
in the ordinary way to be appointed 
guardian of his sons and his sons’ estate 
and proceed to deal with the property 
both on behalf of himself and his sone, 
applying if necessary under s. 29 of the 
Guardians and Wards Act. His purpose 
will thereby be served with facility 
without this Oourt embarking on a wholly 
new practice. Wedismiss the application. 
A. Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Crvin Reviston No, 2 oF 1928. 
March 13, 1928. 
Present:—Mr. Findlay, J.C. 
MODEL MILLS, Limirep, NAGPUR— 
DEFENDANT No, 1—APPLIoaNt 
VeETSUS 

KURBAN HUSSAIN—PLAINTIFF AND 

ANOTHER— DRFENDANT No. 3—Nen- 
APPLIOANTS, 

Civil Procedure Code (Act V of 1908), .0. XXXIII, 
rr. 8, 9, 11—Application to sue as pauper—Payment of 
Court-fees—Limitation—Time spent in application, 
whether can be excluded. 

A plaintiff who institutes a suit as a pauper and 
subsequently pays up the Court-fee, will not be 
entitled, in computing the period of limitation, to 
deduct the period spent in prosecuting the pauper 
application if, in the particular case, the pauper 
application is held to hare been made fraudulently 
or mala fide. 

Janakdhary Sukul v. Janki Koer (1) and Skinner v. 
Orde (2), referred to. 

Revision ` against an order of the 
First Class Subordinate Judge, Nagpur, 
dated the 24th November, 1927, in Civil Suit 
no. 9 of 1927. 

Messrs. M. R. Bobde and A. D. Mende, for 
the Applicant. 

ORDER.—It is unnecessary here to 
repeat the facts of this case, which are 
sufficiently clearfrom the application in 
revision. The defendant No. 1 applicant, 
the Model Mills Limited, Nagpur, applies 
for revision of the order oi the Sab- 
ordinate Judge, dated 24thsNovember, 1927, 
` by which it was held that the payment of 
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Court-fees made on 7th November, 1927; 
dates back in effect to 17th January, 1926, 
when the application to sue as a pauper 
was originally filed. The Subordinate 
Judge was of opinion that it was immaterial ' 
for him to decide whether the application 
to sue as a pauper was originally a bona 
fide one or was a--fraudulent one. In 
coming to this finding he relied on the de-. 
cision in Janakdhary Sukul v. Janki Koer 
(1) and on the Privy Council decision in 
Skinner v. Orde (2). The latter decision is no 
authority-whatever for the broad proposi- 
tionthe Subordinate Judge attempts to 
lay down, In that case, there was admit- 
tedly no question of the pauper application 
having originally been filed in bad faith. 
Indeeð, the Privy Council decision in 
question is direct authority for the epposite 
view,asis apparent from the remark of 
their Lordships made at page 251*: “Sup- 
posing there had been any fraud found by 
the Judge, the consideration which would 
determine the judgment wouldthen have 
been different.” In Gopikisan v, Bulaki- 
das (3) another case relied on by the Judge 
of the lower Court there was similarly no 
question of fraud.4 

It is not necessary for me at the present 
juncture to decide whether the rule has 
been laid down too widely in Abbasi Begam 
v. Nanhi Begam (4). If that decision bears 
the meaning, it would seem to doon the 
surface then it would be, to all intenta and 
purposes, opposed to the decision of their 
Lordships of the Privy Councilin Skinnerv. . 
Orde (2) quoted above, but therecan,in my | 
opinion, beno question that the plaintiff, 
in a suitlike the present, is not entitled 
to deduct the period spent in prosecuting 
the pauper application if, ina particular 
case, that pauper application is held to 
have beena mala fide or a fraudulent one. 

It is from this point of view that the 
lower Court must determine the question 
of limitation and it is essential that the 
finding should be given on the question 
of fact as to whether the original applica- 
tion to sue as a pauper was a fraudulent 
and mala fide ora bona fide one. 

The lower Court must now re consider 
the matter from this point of view. The 
(1) 28 ©. 427. 

(2) 2 A. 241; 4 C. L. R. 331; 6 I. A. 126; 3 Ind. Jur, 


334; 4 Sar. P. CO. J. 31; 3 Suth. P. C. J. 629. 
(3) 65 Ind. Cas. 5068; 18 N. L. R. 44; A I.R. 1922 


Nag. 160. 
(4) 18 A. 206; A. W. N. (1896) 33. , 
*Page of 2 A.— [Hd] g 
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order of 24th November, 1927, is “reversed 
and the case is) remanded to the lower 
Court for re-trial on the merits -with ad- 
yertenca to the above remarks. Costs 
incurred in this Oourt’ will follow the 
event.: I fix Rs. 20 as Pleader's fees. . 
SA, Case remanded. 
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. BAIJNATH DAS anp 0THERS— DEORER- 
© |, HoLpperRs— RESPONDENTS. | To 
Limitation Act (IX of 1908), Sch. I, Arts. 181, 182, 
183—A pplication for réstitution “in pursuance” of 
order of- Privy: Councitl—Limitation-—Restitution -pro- 

ceedings—Power of Court to award interest. -~ 3 
Where an application. is made to obtain restitution 
.as the necessary result ofan order of His Majesty 
in Oguncil, that application is to_ be taken as one to 
“enforce” an order in Council and must be governed 
by Art.183 and not by the general and omnibus 
oe 181 of Sch. lof the Limitation Act. |p. 877, col. 


“Brij Lal v. Damodar Das (2), followed. 

Where the High Court has made ‘an order trans- 
mitting an order of the Privy Oouncil to be executed 
in accordance with law, the mere fact that the case 
is sent bya slip to a Court different from the trial 
Court will not affect the jurisdiction of the trial 
Court to execute the decree. [p. 878, col. 1.] 

Section 144 of the Code of Oivil Procedure is nota 
rule of substantive law but lays down only a rule of 
procedure. [p. 877, col. 2.] . 

In granting restitution the Court has power to 
award interest by way of damages to the party who 
has been wrongfully deprived of the use of money to 
which he was entitled. [p. 878, col. 1 ] 

Execution first appeal from a decree 
of the Subordinate Judge, Benares. 

Dr. K. N. Katju, Messrs. Peary Lal Banerji 
and Harnandan Prasad, for the Appe!- 
lant. i 

Messrs. Kamla Kant Verma and Brajmo- 
han Lal Dave, for.the Respondents. 

` JUDGMENT. 

Mukerji, J.—This is a judgment- 
debtor's appeal and arises under -the 
following circumstances. 

The appellant Sohan Bibi instituted a 
suit in*the Court of the Judge, Small 
Qaùses* Court at Benareg, exercising the 
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several persons, to obtain a declaration 
that a certain compromise entered into 
in @ certain.case, the decrea that followed 
the compromise, and the transfer of pro- 
perty that was to take place in pursuance 
of the compromise were not binding on 
her. The suit was transferred to the Court 
of the District Judge of Benares and 
was decided by him. The litigation had 
a chequered career. To start ‘with, the 
District Judge dismissed the suit. The 
plaintiff appealed and the decree of the 
Oourt- below was set aside and the sfit 
was remanded fortrialon themerits. The 
District Judge again dismissed the suit 
and on appeal, this Court set aside the 
decree of the learned Judge and decreed 
the suit in part. There was an appeal to 
the Privy Oouncil by the defendants and 
it was successful, The Privy Oouncil 
decree was passed on the l4th May, 1914, 
In the meanwhile, Musammat Sohan Bibi, 
as the successful litigant in India, had | 
executed her decree and had realised all 
the costs that had been decreed to her. 

On 9th May, 1917, the ‘defendants made 
an application to-this Court, purporting 
to be one under -O. XLV, r. 15 of the 
Civil Procedure Oode, asking this Oourt 
to -transmit a copy of the order of His 
Majesty in. Council to the Court of first 
instance for execution. In that applica- 
tion they also prayed that a sum of 
Rs. 735-6, being costs incurred in India, 
on account of the Privy Council appeal, 
should also be allowed to be recovered by 
them. . 

Oo 10th January, 1918, two learned 
Judges of this Court passed the following 
order :— 

“Let the order ef His Majesty in Council 
be sent down to the Small Causes Court 
Judge at Benares with powers of a Sub- 
ordinate Judge, for execution, according to 
law and let the amount taxed by this Oourt 
be certified to the Court below.” 

Long after this order had been made, 
on 22nd February, 1926, the respondents 
made the application, out of which this 
appeal-has arisen,- for execution of the 
Privy- Council decree and for recovery of 
such monies as the appellant had realised 
under the decree that stoodinher favour, 
to the District Judge of Benares. The 
District Judge ordered on the 5th of May, 
1925, that the execution case be transferred. 
to the Subordinate Judge (Judge, Small 
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Causes Court, exercising powers of Sub-' 
ordinate Judge) for execution. Exception 
‘was taken tothe execution and thereupon 
the. questions which now we have to’ 
` decide arose. The learned Subordinate 
Judge brushed aside all the objections of the 
appellant and ordered the execution to 
proceed. . a7 6 tag % 
-In.this Oourt two points have been 
taken. The first pointis that: so far as 
the application was for restitution of 
costs recovered by Sohan Bibi, the applica- 
tion was covered by Art. 181 of the Limi- 
tation Act and the application before the 
District Judge, having been made more 
than three years after the order of His 
Majesty in Council, was barred by limita-. 
tion. The second point is that ‘the Court 
which. had | jurisdiction to execute the 
order in Council of His Majesty. was the 
Oourt of the District ~Judge of Benares, 
and that Court, not having been authorised 
by this Court, in its orders dated ithe 10th 
of January, 1918, could not enterain the 
application and could not transfer it to the 
Subordinate Judge. Seca 
In my opinion, none -of these pleas ought 
to prevail. -So far as the application for, 
restitution goes, the application, in my 
opinion, is one “to enforce an ‘order of 
His Majesty in Cotncil” within the.. means 
ing of Art. 183 of Bch. Iof the Limita- 
tion Act, and 12 years’ rule would apply. 
Ithas been much debated whether an 
application for restitution, within the 
meaning of s. 144 of the Oivil Procedure 
Oode, is an application for execution of 
the. decree. or not. In my opinion, the, 
same answer cannot be given to this ques- 
tion under all circumstances. “For example, 
for purposes of Court-fee in an appeal, an 
application for, restitution may not be 
treated as one for execution—vide Baij Nath 
Das v. Balmukand (1). I do not express any 
opinion ‘whatsoeveras to the correctness 
or otherwise of this case. All that I want 
to point out-is this. The same answer 
may not be given when the question has 
to be looked at from different points of 
view. In this case, the question is whether 
Art. 183 should apply or, Art. 181,! Limita- 
tion Act. Article 181 applies when there is, 
no other Article which may be 'applied, 
Article. 182 applies tothe “execution” of a 
decree. Article 183 applies where the ap- 
plicant wants “to enforce” an order of His 
(1) 82 Ind.. Cas. 321; 47 A. 98; 22 A, L, J. 881;-L. R, 
PA 778 Oiv,; A. I. R.1925 Al, 137,. | : 


|| 
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Majesty in Council. -İt appears to me 
that the Legislature did not "mean to ex- 
press the same idea by the use of different 


‘words; (see Oraies on Statute Law, Edition 
‘3rd, 1923, pages 87 arid 88). The word 


“enforce” ought to have a much larger 
meaning than the word “execution”. It 
is not necessary .to enquire why, for the 
execution ofa Privy Council judgment, . 
the périod of 12 years has. been allowed, 
whereas for the execution of a. judgment 
passed in this country. the much smaller 
period of three’ years has been -allowed. 
But whatever may be. the reason, the 
reason which induced the Legislature to . 
givea longer period in the case of: execu-. 
tion of Privy Council judgments is likely 
to haveinduced them to give the same’ 
long period in the case of restitution, 
Section 144 of the Oivil Procedure Code 
is not a rule of substantive law. The 
right to refund, or’ restitution would 
exist in spite of the said section. It lays 
down mérely- the procedure, I need not, 
therefore, decide whether, generally, an 


`- application for restitution is an application 


for execution of the decree passed by the 
Court of Appeal. It is enough for my 
purposes to hold, and I do hold that, where . 
an application is made ‘to obtain restitu- 
tion as the necessary result of the order 
of His Majesty in Council, that applica- 
tion is to be taken- as one to “enforce” 
an order in Council and must be governed 
by Art. 183 and not by the general and 
omnibus Art. 181. The same view was. 
taken in the case of Brij Lal v. Damodar 
Das (2) by Ryves,J. . > e 
Coming to the second point, the matter 
stands thus. The. respondents in their 
application said -that their application 
with acopy of the orderof His Majesty 
in Council should bə transmitted to “the 
Oourt of first instance.” This Court said 
that the papers should be transmitted for 
execution ‘in accordance with law’. It.was 
not necessary for this Court to indicate, 
by name, the Oourt to which the papers 
were to be sent. The words ‘Judge of 
Small Oause Court: (exercising the powers 
ofa Subordinate “Judge” were entirely 
unnecessary and were used merely because 
ofthe misapprehension that the Court | 
which decided the case originally was that ` 
Court. Ihave already stated thatthé suit 


‘was actually institutedin the Court’ of the 


p? R. (A.) 74; A.I, R. 1922 AIL 238, 


2) 66 Ind. Oas. 545; 44 A. 555;. 20 A, L, J. 456; 4 U, 


` with law.” 
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officer aforesaid. The mistake in the judg- 
ment of this Court was, therefore, in the 
nature of a mere slip. Itisafact. that in 
spite of all search made, ‘no trace of the. 
papers, which were ordered to be sent down 
by this Oourt, was . found ‘in the Court 
of the learned Subordinate Judge. We 
must take it that the papers were in order 
and were sent down. -As they were not 
found in the Oourt of the Subordinate 
Judge, they, were probably sent to the 
District Judge. Owing to the lapse ‘of 
time, the papers may have been weeded 
-out. In any case, we find that the applica- 
tion -to this Court was in order. The 
- application to the Oourt of the District 
` Judge was to the right Court, Then, we 
find that this Court did make an order 
transmitting the order of His Majesty in 
Council to be executed “in accordance 
There is nothing to ‘indicate: 
that this Court had any particular object 
in view in sending the case to a Oourt 
different from the trial Court. In the 
- circumstances, the misdescription of the 
Court which was to-execute the decree 
was merely in-the nature of 4 slip and 
-did not, in my opinion, affect the jurisdic- 
- tion of the District Judge to execute the 
- decree. : í 7 
‘A third point was taken. that the re- 
spondents were not entitled to any interest ; 
but they are not claiming any interest in 
. pursuance of any order of His Majesty in 
- Council. ‘They .are claiming interest on 
the morey which was realised from them, 
by the unsuccessful appellant, while the 
decree stood in her favour. To this in- 
terest they .are clearly entitled under . 
p. 144 of the Civil Procedure Oode. - 4 
“In the result, I would dismiss the 
appeal with costs. 

Sen, J.—This case has passed through 
kaleidoscopic changes in ‘its progress, from 
the trial Oourt, up to its termination by 
the judgment of the Judicial Oommittee, 
dated the 14th May, 1914. The . suit was 
originally instituted in the Court of the 
Small Oauses Court Judge on the loth 
January, 1906. It was transferred to the 
file of thé learned District Judge and it 
was numbered and registered asa suit 
in his Court, He dismissed it on a technical 
ground on the 4th of March, 1907. The 
High Odurt, on appeal, reversed the deci- 
sion ofthe trial Courtand remanded the suit 
ior trtalon the meritson the 12th February, 
909° After remand, the suit was. dismiss- - 


BAIJNATH DAS, ` 1121, 0. 1928 


ed on the 26th July, 1909, but oa- 
appeal to the High Court, the plaintifi’g 
claim was partially allowed on the 6th 
April, 1911. The unsuccessful defendants 
appealed to his Majesty in Souncil and, 
as has been stated above, the suit was 
dismissed and ths defendants were allowed, 
their costs all along the line. It appears 
that each pariy was impatient, during the | 
progress of the suit, to appropriate to 
itself the fruite of its victory so long ‘as 
the decree remained in its favour, and the 
learned Subordinate Judge, in the judg- - 
ment now under appeal, has set out the 
oe which may be usefully reprodtfced 
ere :— 

“ After the deeree by the District Judge. - 


.was passed on the 4th March, 1907, Musam- -- 


mat Hiran Bibi, mother of Krishna Das, 
put the decree into execution for the 
realisation of costs which was paid up, 
and the execution proceedings were struck _ 
off as ‘fully satisficd on the 25th June, : 
1907. When the decree of the District 
Judge was set aside by the High Court, 
the judgment-debtor, Musammat Sohan 
Bibi, put the High Court decree into 
execution on the llth of May, 1909, against 
both the defendants, and raalised « back 
the costs of the High Court as well ae the 
costs - which Musammat Hiram Bibi had 
yealised under the previous execution and 
that execution ease also on the 5th June, 
1909, was ‘struck off as fully satisfied. 
Musammat Hiran‘ Bibi again, when the 
District Judge dismissed the suit on the . 
26th of July, 1909, put the decree into 


“ execution on the 12th October, 1909, for 


the realisation: of the entire cost of the. 
suit, and the pressant judgment-debtor 

Sohan Bibi paid up theamount. Subsequeni- 

ly, when the High Courts decrea was 

passed on the 6th: April, 1911, which has 

been set aside by the Privy Council, 

Sohan Bibi again on the 14th September, ` 
1911, applied to realise the costs and the 

dacree-holders paid up the entire decretal 

amount,” 

On the 9th May, 1917, the decree- 
holders moved'the High Court, presumably 
under O. XLV, r. 15 of the Oode of 
Civil Procedure for an order transmitting 
the certified decree to -the original Court 
for purposes of execution. This applica- 


tion was supported by an affidavit, and 


the application and the affidavit disclosed the. 
fact that the prayer made in ths application 
was that the certified copy cf the-decrea 
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should be transmitted to the original Court 

-for execution andit stated inso many words, 
that it was accompanied by a certified 
copy of the decreaof His Majesty in Coun- 
cil. An order was passed directing ths 
office of this Court to tax the costs incurred 
by the respondents so that the same may be 
certified io the Court below. On the 10th 
of January, 1918, a Beach of this Oourt 
consisting of Mr, Justice Knox and Mr. 
Justics Walsh made the following order : 

“Lat the order of His Majesty in Coux- 
cil be sent down .to the Small Causes 
Court, Benares with powers of the Sub- 
ordinate Judge for. execution according 
to law and let the amount taxed by this 
Oourt be certified to the Court below.” 

I am in entire agreement with my leatn- 
ed brother that this Court intended tə 
transmit the papers to the original Court, 
viz., the Court of the District Judga of 
Benares along with the certified copy 
of the decree which accompanied the ap- 
plication dated the 9th May, 1917, and 
it was a mere slip that the “Small Causes 
Court of Benares” was mentioned in the 
said order whereas the Court indubitably 
intended to mean ‘the Court of the learn- 
ed District Judge of Benares’ Where a 
misdescription of this character has by a 
mere slip or accidental error crept its way 
into the order of the Court, this does not 
amount to an illegality calculated either 
to vitiate the proceedings or to deprive 
the Court to which ths papers were in- 
tended to be sent down, of the jurisdic- 
tion to proceed with the execution of the 
decree of the -Privy Council. I hold, thera- 
fore, that the application. dated the 22nd 
of February, 1926, made to ‘the learned 
District Judge of Benares was an application 
inaccordance with the provisionsof O. XLV, 
r 15 of the Oode and the said application 
having been made within 12 years from the 
date of the order of His Majesty in Council 
dated the 14th May, 1914,is an application 
Within time and that Art. 183 of the 
Limitation Act governs the application for 
the execution of the decree for costs by 
His Majesty in Council. 

It appears that on the 2nd February, 
1912, the appellants realised from the 
respondents the sum of Rs. 2,710-11-4 in 
execution of the decree which then sub- 
sisted in their favour. In the present 
application they claim the -recovery of that 
amount together with interast at 6 per 
cent, from the 2ad February, 1912, The 
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Oourt balow has allowed the decreas to 
bs executed as ragirds these two sumi. 
It is contended bsfora me that the ap- 


‘plication for restitution is a substantive ap- 


plication under s. 144 of the Code of 
Divil Prozedure. That section provides:— 

“Where and in s83 far asa decree is varied 
or reversed, the Court of first instance 
shall, on the application of any party en- 
titled to any banefit by way of restitution 
or otherwise, cause such restitution to be 


‘made as will, so faras may ba, place the 


parties in the position which they would 
have occupied but for such decree or 
such part thereof as has been varied or 
reversed; and, for this purposs, the Orurt 
may make any orders, including orders 
for the refund of costsand for the pay- 
ment of interest, damages, compensation 
and mesne profits, which are properly 
consequential on such variation or re- 
versal”, f A 
The order of the Privy Council did not 
contain any directions for the restitution of 
the sum of money recovered by the judg- © 
ment-debters-appellants in the previous exe- 
cution proceedings or for the payment 
of the said sum with interest at certain 
rate. it is not controverted and indeed 
it cannot be disputed that the right of 
restitution is aright which logically follows 
from.the right accruing to a party in 
whose favour a decree has been passed 
by the Privy Council reversing the decree 
of the High Oourt, and the said right is 
one which is consequential upon the reversal 
of the decree of the High Oourt, The 
question which arises in the case is, which 
is the Article of the Limitation Act which 
should be applicable to an application for 
restitution under s. 144 of the Oode of 
Oivil Procedure? Isit Art. 181 or Art. 183? 
Article 183 of the Limitation Act provides 
that the period of limitation is 12 years 
to enforce an order of His Majesty in 
Council from the date when the right 
to enforce the order accrues to some person 
capable of realising the right, whereas 
the right to restitution springs from and 
is the logical consequence of the order of 
the Privy Oouncll reversing the decree 
of the High Oourt. The application for 
restitution cannot be treated as an appli- 
cation to enforce the order of the Privy 
Council. The word “enforce” does not 
mean anything more or anything less 
than the right to compel the observ- 
ance of certain order, Even assuming 
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that the word “enforce” is more com- 
prehensive’ than the word “execute”, what 
is sought to be enforced is the order and 
we have got to look to the order to see 
as to whether that order itself is compre- 
hensive enotigh to include restitution. I 
consider that Art. 183 of the Limitation 
Act ig not’ applicable to an application 
for restitution under s. 144 and if Art. 183. 
does not govern the application, Art. 181 
being the omnibus or the residuary Arti- 
cle is applicable to the ‘case, and if Art. 181 - 
applies, the claim for the restitution of 
Rs.” 2,710-11-4 together with interest is 
barred by time. Whatever my individual 
views on the point may be, I am bound 
by.the ‘ruling of this Oourt reported as 
Brij Lal v. Damodar Das (2) decided by 
Mr. Justice Walsh and Mr, Justice Ryves, 
who dealing with this question observed. 
as follows:— |. an 

“Mr. Justico Stuart in a previous matter 
which came before him by. way of first 
appeal in May of last year [the case is 
Madhusudan Das v. Brij Lal) (3)} held that 
the application was one justified by the 
provisions of s. 144, and jnasmuch as its 
only authority was derived from the final 
decree of the Privy Council, it came within 
the expression used in Art. 183 ofthe Limi-" 
tation Act, as being an application to en- 
force an order of His Majesty in Council. 
The words which we have just quoted 
are clearly capable of being read so as 


te cover an, application of this kind 
which is in substance to enforce a 
decree ‘of the Privy Council which 


restored the parties to the position they were 
in before the High Court interfered. We 
think the only logical course .to take, 
whatever academic view one might take 
as- a matter of construction, in the inter- 
pretation of these somewhat difficult pro- 
visions, is to follow the view taken by 
Mr. Justice Stuart in the case of Madhu- 
sudan Das v Brij Lal (3), | 
As I have said above, it may .be ques- 
tionable as to whether the canons of logic 
could always be safely imported in con- 
struing the plain language of any rule 
or ection of a Statute. In its plain.read- 
ing, the Art. 183 or O. XLV, r. 15 does 
not.seem to present any difficulties. A 
substantive right is capable of being en- 
forced ine a particular way. Section 144 
of the Code of Oivil Procedure points out 


` (3) 61 Ind, Oas, 806, 
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the forum in which the right has got 
to be enforeed and it. prescribes a- pag- ` 
ticular line of procedure. That secticn 
appears to be independent of the provi- 
sions of O. XLV, r..15, and ‘cannot be 
said to be a resultant of s. 144 of the 
Oode, but, as I have indicated above, I 
am bound by the Divisional. ruling of’. 


_a Bench of this Court in Brij Lal- vs 


Damodar Das (2) and from that stand- 
point it must ba held that Art. 183 is the- 
Article applicable to the present case and 
consequently the claim as to tae restitution’ 
of the deposited sum of money is not 
time-barred. ee a 

Although the decree of the Privy Council 
doas not allow any interest at the rate of 
6 per cent on the amount of costs allowed, 
there can bə no doubt that the defend- 
ants-appellants had the use of the money 
which legitimately belongs to the are- 
spondents, for a longseries of years. The 
respondents, therefore, were entitled to 
claim interest by way of damages and 
the appellants, therefore, ‘are ‘in equity 
bound to pay the same. A case of this 
description has been astually provided 
for in s. 144 which clearly prescribes 
that in any application “under the said 
section, damages consequential oa- the 
reversal of a decree ‘or order, may well 
be granted to the successful party. The 
result of itis that the respondents succeed 
all along the line and I would dismiss 
this appeal with costs. 


By the Court,—The appeal is dis- - 
missed with costs, > et 


A. Appecl dismissed, ` 
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KHARAK SINGH AND oranes—DarenDAnts 
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© Hindu Law—Joint family—Power of manager to 
raise money for starting new business—‘Benefit to the 
estate’, meaning of. ` se 
The karta ofa Mitakshara joint Hindw family of 
whieh soma of thé-members are minors has no 
power to raisa money on the security~ of the family 
property in order to- start a new business, even if 
the new business is likely to produce large profits. {p. 
887, col. 1,] DVA | 
Palaniappa Chetty’ v. Deivasikamoney Pandata 
Sannadhi (2),.Sanyasi Charan Mandallv. Krishna- 
dhan Banerji (5) and. Tammireddi v. Gangireddi (15), 
relied on. 5 | f 
Mahabir Prasad Misir v. Amla Prasad Rai (1), 
Jagmohan Aghrahi v. Prag Ahir (12) and Jado Singh 
v. Nathu Singh (13), distinguished. ' | 
. The 'benefit of the estate’ for which ‘the karta of 
1 a joint Hindu family may. create a valid charge on: 
- ‘the joint estate must be a benefit of a defensive nature 
calculated to-protect the estate from possible danger 
-or destruction. It cannot’ be extended so as to 
.include.an-act which, according to the opinion of the 
manager of the family, might bring in more income. 
[p. 886; col. 2. | ° | : | i 
_ First’ appeal from a decree of the 
. First Subordinate Judge, Saharanpur. 
Mr. Surendro\Nath Sen, for the Appellante, 
“Dr. K.. N. Katju, for. the Respondents. 


JUDGMENT.—The appellants bafore 
us wère the ` plaintiffs in the suit-out of 
which this’ appeal has arisen, `The plaint- 
iffs ‘are‘twoin number and are the sons 
‘of the defendant No. 1 Kharak Singh. 
' The defendant No, 1 made a simple mort- 
gage of a portion of the ancestral joint 
family property in favour of the remain- 
‘ing defendants bya document dated 19th 
September, 1921, for the sum of Rs, 7,009. 
The plaintiffs’ case was that. their father 
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appearance, The other. defendants who 
are father and sons, centended that the 
mortgage was executed'in order to raiso 


, Money to'purchase a motor lorry, that the 


motor lorry’ was meant te be plied on 


hire between two stations in the district 
- and that the transaction was’ meant “for 


the improvement of the business, and 
benefit of the family” and that, therefore, 
the transaction was binding on the plaint- 


‘ifs, It -appears thatin the. Court below 


it was contended by the defendants that 
the property mortgaged was the exclusive 


. property of. the defendant No. 1.. In the 


was immoral and within three years of 


‘the death of their grandfather, had squan- 
dered away a sum of Rs. 20,000 left in 
cash by the grandfather and had creat- 
ed charges to the amount of Rs. 20,000 


on the family property. The! plaintiffs 
sought a declaration that the | mortgage 
of 19th September, 1921, was] executed 


‘for a purpose. which was immoral and 
which didnot benefit the family and 
that, therefore, the family property was 
not liable under the mortgage. ` 

The defendant No, 1 did’ not enter an 
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‘the appellants 


bond itself it is recited that the, proper- 
ty. bypothecated was the exclusive -property 
of the executant, but this contention was 
given up ata later stage, and itis now 
common. ground that the property hy- 
pothecated was the joint ancestral property 
of the father and the sons. -On theissue 
as to how.the mortgage: was. executed 
and whether the .same.-was. binding on 
the plaintiffs, the learned’ Subordinate 


. Judge: arrived at the following findings. 


He. held that although it was-true. tbat 


.the father, Kharak isingh, .was. given to 


drinking and was also in.the habit of 


_ Visiting . prostitutes, the transaction could. 
‘not be impeached upon the ground of 


immorality.and that his intention was to 
supplement.the.iacome of the family. proper- 
ty which amounted to about Rs. 1,600 a 


-year, that in making. such an / attempt 


by -running a motor lorry, he -was-follow- 


.ing the example of some others-in the 
. neighbourhood, -that.a, part of the income 


from the. hire- earned by. the lorry -was 


.spent forthe maintenance of the family 


and that for all those reasons. given, the 
mortgage was binding on the plaintiffs. 

It has been contended’ on behalf of 
that the learned Judge 
has taken an entirely erronéous view of 
the position of a Hindu father. It was 


‘said that a Hindu father's rights to. inter- 


fere with the family-propérty and to raise 
loans on the same were strictly limited 
and that, in any. case, he could not -hypo- 
thecate. the family property in order to 


‘gtart- a new venture, such‘ as the=plying 


of motor lorry for hire. On behalf of 
the respondents, the creditors, ‘it has been 
contended ‘that the family” brgperty did 
not yield the. sum of Rs. 1,600 a year 
as found’ by: the learned. Judge, that the 
income from the property was - ‘hardly 
sufficient for the maintenance and‘stpport 
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of the family, that the father was act- 
ing within his rights aud authority if he 
sought to supplement the family income 
by the new venture and that the Court 


below was right in upholding the mort- 
gage. It being the fact that the learned 


- Counsel for the respondents ‘is prepared ` 


to challenge the finding of the learned 
Subordinate Judge as to the income from 
the landed property, it is necessary to 
arrive at a finding of fact on this point. 


It appears that Man Singh, the father of 
the defendant No. l.and grandfather of the 
plaintiffe, died about three years ago. In 
his lifetime ke had a large cultivation 
and he cultivated a good deal of land 
besides sir. According to Gendan Lal, ore 

-of the Patwaris examined in the case, Mon, 
Singh and his brother Lal Singh together 
cultivated land and the annual income from 
this cultivation alone was about Rs. 800 in 
the share of Man Singh. It is-clear on the 
evidence that Kharak Singh gave up culti- 
vation not only of thé lands which were not 
sir but also ofthe sir lands. The result is 
that all the lands are now sub-let to tenants. 
In the cireumstances it was possible to have 
a clear estimate of the income from the land- 
ed property as it isrecorded in the village 
papers. Certain copies of khewat and 
khataunis have been filed, but it is not 
‘pretended that the khataunis are complete 
and that any fair inference can be deduced 
from them. The solid fact which we have 
got is this that the land revenue paid by 
Kharak Singh and his_sons is Rs. 470-9 a 
year. That being £0, we can very fairly 
estimate the net profit from the property at 
the figure Rs, 600 a year. 


The family of Kharak Singh consisted of 
himself, his mother, his wife and the two 
minor children, the plaintiffs. The first 
question that arises in the circumstances is 
whether the income from the property was 
such as would suffice for the maintenance of 
the family without it being necessary to 
raise money for the support of it. It is 
clear that although Kharak Singh had given 
“up the cultivation which in itself yielded a 
fair return, an income of Rs. 600 a year 
would, ordinarily, be sufficient for a family 
ofthe status agd position of Kharak Singh. 
The family lived in a village and were by 
caste Rajputs. We find it impossible to 
hold jhat the mortgage is supported by 
“lega} necessity" asithat term is usually 
understood. ex 
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The contention, however, cf the learned 
Counsel for the respondents was that 
although the income from the family estate 
may have been just sufficient for the support 
of the family, the father wasnot bound to 
remain contented with the income of the- 
estate and he wasiin every way entitled to 
augment theincome of the family by engag- 
ing in a reasonable trade and to give the 
family the full benefit of the augmented 
income. 

There can be no doubt that, generally 
speaking, every man, especially one ewho 
has a family to support, is entitled to 
embark upon any recognized trade and to 
make every effort to augment his income for 
the benefit of himself and his family. But 
the question that we have to answer is 
whether under the Hindu Law, a father may 
be permitted to utilise not only his share, 
but also the shares of his miner sons for the 
above-mentioned object. Wecannot decide 
the case on our abstract notions of a right 
ofa man to improve his position in life. 
The property involved is the property of 
three persons. If ordinary rules applied, 
the owner of a third share has no right to 
utilise the shares of the owners of the 
remaining two-thirds, even if it be with the 
laudable object of doing benefit to the 
owners of the two-thirds share. It appears 
to us to be, therefore, clear that the right 
(if any) of a Mitakshara father to jeopardize 
the family property, consisting not only of 
his own share but also the shares of his 
minor sons, must be sought for within the 
four corners of the texts of the Hindu Law. 
On general principles, the mere fact that 
Kharak Singh is the father of his sons will 


‘not authorise him to hazard property in 


which his sons have rights, 

The text on which the father’s right to 
use the whole of the family property is based 
is the text of Brihaspati quoted by the 
author of the Mitakshara. lt willbe found 
translated by Colebrooke in his translation 
as Ohap. I, s. 1 and placitum 28, The 
author of the Mitakshara having laid down 
that the property in the ancestral estate 
arose by birth and having further laid 
down the equality oftitle in the sons with 


‘the father, he , quotesa text of Brihaspati 


as an exception to the general rule. Cole- 
brooke’s translation runs as follows: — 

“An exception to it is as follows: Even a 
single individual may conclude a donation, 
mortgage or sale of immoveable property. 


during a season of distress, for the sake of 


r 
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the family and especially for: ' pioùs pur- 
* poses”. 

It is clear that the case bafore us is 
neither a case of distress nora case of pious 
purposes. The only question is then 
whether the transactién was entered inta 
“for the sake of the family", within the 
meaning of the text quoted. The original 
expression in Sanskrit is “kutumbarthe" 
which would perhaps be better translated 
as “for purposes of the members of the 
family.” Vijnaneswar, in the few sentences, 
following the text of the sage, Brihaspati, 
eaplains what it means (ade placitum 
No. 29, Colebrooke’s book), Hesays distinct- 
ly thatthe transfer would be justified 
“if a calamity affecting the whole family 
required it, or the support of the family 
render it necessary, or indispensable duties, 
such as the obsequies of the father or the 
like, make it unavoidable,” 

The question then is whether this author- 


ity of a single individual to‘ conclude.a. 
- mortgage 


of immoveable property for 
purposes of the family will include a 
transaction of raising money ati the expense 


-of the family property to engage in a new 


undertaking. The texts, we find, do nol 
help the respondents, 

The powers of a head of a voint Hindu 
family and the powergofa manager of an 
estate belonging to an infant have been laid 
down ina number of cases by their Lord- 
ships of the Privy Council.i Ths mosi 
famous of the dicta of their Lordships, a 


dictum which is often quoted, is to 
be found in the cass of Hunooman- 
persaud . Panday v. Babooee Munraj 


Koonweree (1) and runs 4s follows: 

“The power ôf the manager for an 
infant heir to charge an estate not his 
own, is, underthe Hindu Law, a: limited and 
qualified power. Itcan only be exercised 
rightly in case of need, or for the benefii 
of the estate” 

The words “for the benefit of the estate ” 
are evidently meant to bea substitute for 
the words ‘for the purpose of the mem- 
bera of the family” to be found in this 
text of Brihaspati, quoted by the author 
of the Mitakshara, It has been ‘necessary to 
define what amounts to a ‘‘ banefit-of the 
estate’. The question has arisen whether 
a benefit to the estate would include using 


-the estate in @ more or lessi speculative ` 


D 6 M. I. A. 393; 18 W. R. 8ln; Sevestre 253n; 2 2 


Bath, P. O. J. 29; 1 Sar. P. d.d. 552; pees 
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manner in the hope that the income of 


-the property would increase and possibly 


the estate itself would be enlarged. It 
has, however, been held that the benefit 
to the estate contemplated by their Lord- 
ships of the Privy Council and by the text 
of Brihaspati must be a benefit of a 
‘defensive nature’ calculated to protect the 
estate from possible danger or destruction. 
In the case of Palaniappa Chetty v. Deivasi- 
kamony Pandara Sannadhi (2) the head 
of a math raised money by granting leases 
and employed the money raised in banking. 
The question arose, how far the action was 
justifiable. The principle to bə applied 
in this case was the same as has to be 
applied in the case of the powers of a head 
of ajoint family in which there are minor 
members. Their Lordships said at page 
718*, speaking of ‘benefit to the estate’: 

“Te ig impossible, their Lordships think, 
to give a precise definition of it applicable 
to all cases, and they do not attempt to 
do so. The preservation, however, of the 
estate from extinction, the defence against 
hostile litigation affecting it, the protection 
of it or portions from injury or deteriora- 
tion by inundation, these and such like 
things would obviously be benefits. The 
difficulty is to draw the line as to what 
are, in this connection, to be taken as 
benefits and what not.” 

Although their Lordships found it im- 
practicable to give a precise definition of 
the expression “benefit to the estate” 
they said enough to indicate that . the 
benefit to the estate was to be of a 
protective character. Their Lordships 
quoted three cases in which it was held 
that it was not open to a shebait to lease 
outin perpatuity a portion of the endowed 
property ata fixed rent, however adequate 
such rent might be at the time of the 
granting of the lease. The reason given 
was that, by that imeans, the estate was 
deprived of the chance, it would have, if 
the rant were variable, of deriviag benefit 
from the enhancemért in value in future, 
In the result, their Lordships held - that 
it was not open to a shebait to raise 
money by obtaining premium by leasing 
out lands for purposes of starting a bank- 
ing business with the proceeds. Similarly, 


(2) 39 Ind, Oas. 722; 40 M. 709; 21C. a. N. 729; 15 A, 
L. J. 485; L P. L. W. 697; 33 M. L. J. L; 19.Bo m. L. R. 
567; 22 M. L. T. 1; (1917) M. W. N. 507; ay Coed: 153; 
6 L. W. 222; 441. À. 147 (P. C.). 
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. in this. Court there is a long string of 
cases in which it was held that it is not 
open to afather governed by the Mitakshara 
Law to encumber joint ancestral property 
to acquire necessary funds to pre-empt 
other properties. , This was held in one 
of thə latest cases on the point, viz., 
Shankar Sahi v. Baichu Ram (3), to which 
one of us was a party. It is, true that a 
Bench of this Court in another case 
upheld a transfer of family property by a 
` father to raise money to pre-empt another 
property, but that case was sought to be 
‘ brought within the four corners of the 
principle, on which, in order to avoid a 
danger, the manageris permitted to alien- 
ate family property. The case we are 
referring to will be found in Chatkenu Lal 
v. Ganga Singh (4) That judgment recognises 
| the fact that the powers which are given 
to a manager of a joint Hindu family are 
strictly limited and are to be exercised 
within. definite rules. . 
. No authority has been cited on behalf of 
the respondents which goes to the extent 
of establishing that the manager of a 
Hindu family can start a new business, 
` and in doing so charge the shares of the 
- minor members, should necessity arise to 
finance that business. The case where an 
.ancestral family busiriess exists and has 
~ been inherited by the minors with other 
properties must be distinguished from the 
. case where a head ofa family with minor 
members wants to start a business for 
himself and the members of the family. 
- In the former case, the business is there 


as a part of the family assets, and it may. 


be carried on in the customary and usual 
manner in which businesses are conducted. 
‘The manager must have all such powers 
as will enable him to conduct the business, 
It has accordingly been held in many 
cases that a manager has power to raise 
money on the security of the family estate 
for the maintenance and improvement of 
an ancestral business and in doing this 
the manager is not, in our opinion, acting 
beyond the rules laid down in the text of 
Brihaspati or by their Lordships of the 
Privy. Council in the well-known case of 
‘-Hunoomanpersaud Panday v. Babooee 
Munraj Koonweree (1). When the manager 
of ą trading family raises money for the 
purposes of carrying on the business, he 


(3) 86 Ind. Cas. 769; 23 A. L. J. 204; L. R. 6A, 214 
Civ; A. | R. 1925 All. 333; 47 A. 381. 
(4) 99 Ind, Cas, 382; A. T. R. 1987 All. 219, 
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is really acting “for purposes of the ° 
family ” even if there be no question ct 
‘danger’, In the case of Sanyasi Charan 
Mandal v. Krishnadhan Banerji (5) tha 
adult managers of a joint Hindu family, 
which possessed, among other property, 
two separate businesses, started a third 
one. The business, which flourished for 
sometime, ended in a loss and the question 
was whether the fifth share of the minor 
brother could be realised by the creditors 
for payment to themselves. Their Lordships 
of the Privy Council held that the minor's 
share could not .be proceeded agaitst. 
The reasoa given by their Lordships applies 
to all cases, irrespective of whether the 
family is governed by the Daya- 
bhaga or Mitakshara Law. Their Lord 
ships approved of the remarks of the 
learned Judges of the Calcutta High Court 
made in the case a3 tothe risk involved 
in a manager starting a new venture. In 
the High Oourt judgment in Krishnadhan 
Banerji v. Sanyasi Charan Mandal (6), after 
quoting the remarks of Lord Atkinson in 
the case of the transfer of endowed pro- 
perty in Palaniappa Chetty v. Deivasika- 
money Pandara Sannadhi (2), a:ready quot- 
ed by us, the learned Judges ex- 
pressed the opinion that “the embarking 
of a new and speculative trade by the 
karta ofa family cannot be said zo be for the 
benefit of the estate.” 

This is a definite pronouncement by their 
Lordships of the Calcutta High Court, on 
the very point which we have to decide, 
and their Lordships of the Privy Council 
expressed approval of’ the opinion. Their 
Lordships ofthe’ Privy Oouncil then pro- 
ceeded to give additional and more deei- 
sive reasons as to why a karte cannot be 
allowed to start anew venture. Their 
Lordships pointed out that a minor can- 
not be made a partner of a firm where a 
new business is going to be started by 
several members. The members constitute 
a. firm and the question would be whe- 
ther a minor can be made a partner. Their 
Lordships say that a minor could not be 
made apartner. Then they examine the 
provision of the Contract Act,s. 247, as 
to the meaning of a minor being admitted 

(5) 67 Ind, Cas. 124; 49 0. 560; 30 M. L. 'T. 228; 90 
A. L. J. 409; 24 Bom. L. R. 700; 35 O T J. 498; 43 
M. L. J. 41; (1922) M. W. N. 364; 26 0. W. N. 954; 
BOS 536; A. I.R. 1923 P. ©. 237; 49 1 A.`108 
( (6) 51 Ind. Cas, 597; 230, W. N. 50) at p, 505; 29 
O. L. J. 280. 2 | . 
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to the benefit of a partnership and explain- 


ed that that séction did not mean that a 
karta could create‘a liability on, ‘the pro- 


perty of the- minor, other than' the pro-’ 


perty belonging to the partnership. As 
already stated, the arguments employed by 
their Lordships are applicable to all kinds 
of family, irrespective of ‘whether they are 
governed by the Mitakshara or the Daya- 
bhaga Law. BT 


: | 
In this Court a few cases have been , 


decided in récent years which may be 
‘taken as possibly going to the ‘length of 
laying -down that a manager of a joint 
family may start'a new venture! Closely 
examined, the casas possibly donot pro- 
fess to lay down such a proposition. 
shall presently examine them, but if they 
do go to the length aforesaid, they must 
be takea as laying down a law contrary to 
the express dècision of their Lordships of 
the Privy .Oouncil in Sanyasi: Charan's 


case (5). One of these cases is: Mahabir . 


Prasad Misir v. Amla -Prasad Rai(7). In 
this case a father of a joint family started 
a trade in elephants and carried it on 


for seven to eight years before his death. . 


In the course of ‘this business hé wanted 
money and raised it by a mortgage of 
joint family property. While the decree 
was under execution, the father died 
and. the sons objected to the execution on 
the ground that the property iwas not 
liable to be taken, as the mortgage was 
beyond the competence of the father. The 
Court of first and second instance held in 
‘favour ofthe sons, but this Court; allowed 
the appeal. ‘The learned Judges, at page 
296*, put before themselves the proposition 
‘of law to be decided by them as follows :— 
“The point which we have to consider is 
whether the amount borrowed by the mana- 
ger: of a Hindu family in connection with 
a family business is such as 
the other members of the family.” | 
Sulaiman, J., who deliverad the judg- 
ment ofthe Oöurt, remarked: ` | 
~ “It is well understood that the manager 
of a Hindu family has power to contract 
debts for the purposes of a family business 
and this power is well recognized. It is 
not necessary that such business | should 
necessarily bə aa ancastral one” 
For the proposition that“ it is not neces- 
sary that such business should "be an 
ancastral one " -cartain ca3s3 are quoted, 


- _ (7) 79 Ind. Oas. 517; 22 A. L. J, 295; 46 A. 364 A.L 
R, 1924 All. 379; L: R. 5°A, 864 Civ. ' 
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The passages quoted talk of “family 
business”; 


‘an expression which. would im- . 


ply that it wasa business in which the 
minor members, if there are any, are inter-.- 


ested, by right of inheritance. Two of 


the cases quoted from the Bombay series - 


of the Indian Law Reports related to antes- 
tral business which was inherited. A case 
is quoted from Oudh and the remark is 
made that it was a case neither of an 
ancestral business “nor of an ancient busi- 
ness but had been started only nine to 
ten years prior to thedebt: It is not clear 
whether there was a minorin the family 
when the business was started and whe: 
ther the share of the minor in the joint 
family property was sought to be charged 
on the ground that the business out of 
which the debt arose had in previous years 


The other - cases, ` 


Johurra v. Sreegopal (3), Ramlal v. Lakh-' 


michand (9), Bemola Dossee v. Mohaun 
Dossee (10) are all cases, either of ancestral 
business or of business started by adult 
members, . without any minors in the 


family. A Oalcutta case, McLaren Morr- 


sion v. Verschayle (11), was quoted: as lay- : 


ing down the rule (ses page 28* of the 


Report) that a new business started by the - 
head of the family would not bind the- 
‘other members. This case was sought to - 


be distinguished. The Privy Council case 
of Sanyast Charan Mandal v. Krishnadhan 
Banerji (5) was not quoted before their 
Lordships and was not considered. 


In the case of. Jagmohan Aghrahi v. 


Prag Ahir (12) the facts were briefly these: 
There was a trading family which pos- 
sessed a very small property ‘situated 
some sixteen miles away from where the 
family resided. The yield of the ‘property 
was only Rs. 69 per year, and it was found 
that: the income was not at all sufficient 
for the maintenancs of the family. The 
property was. sold and the proceeds were 
invested in the cloth business, 
was being carried on by the family. It, 
was held that, in the circumstances, the 


Na 


which : 


sale could not. be impeached. -The case is - 


entirely different from the case before. us ` 


aad we need not express any opinion on that 
case. The decision of the Calcutta High 
(8) 1 0.470. a hai 
p: 51. 
(10) 5.0, 792; 60. L. R. 31. 


(11) 6 0 W. N. 429. 
“12) 87 Tid. Oas. 27; 
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Court, out of which the Privy Council case 
of Sanyasi Charan Mandal y. Krishnadhan 
Banerji (5) arose, was quoted before their 
Lordships but was held to be in applicable, 

In the case of Jado Singh v. Nathu Singh 
(13) it was held that a transfer of joint 
property by the manager in order to 
acquire fresh properties might be justified, 
ifitisnot a mere speculation but results 
in actual benefit to the estate. So far as 
the transfer was sought to be justified by 
the result, with all respect, the principle 
applied could not be supported on princi- 
ple. It is immaterial whether the transac- 
tion entered into actually resulted in gain 
or loss. If the transaction, in its inception, 
was a justifiable one and was within the 
competence of the manager, it mattered 
little whether it miscarried and resulted in 
a loss. Justification cannot be dependent 
on result, This case is perhaps in direct 
conflict with the case of Shankar Sahi v. 
Baichu Ram (3) quoted above. So far as 
the remark “the other members of' the 
family cannot retain the benefit and at the 
same time repudiate the transaction by 
means of which that benefit has been 
acquired” went, the case was one of 
estoppel and has no application to. the 
point that we have to decide, A minor 
member, if he wants to impeach a transac- 
tion entered into by the manager, cannot, 
certainly, retain the benefit received by the 
transaction. He must give up the benefit 
in order to succeed. ‘Sulaiman, J., who 
delivered the judgment of the Ceurt, 
examined a large number of cases and 
came to the conclusion that the particular 
case before him was supportable on the 
ground of conferring “benefit to the estate.” 
At page 638* his Lordship remarks as fol- 
lows: 5 

“It is quite clear thatthe benefit to be 
conferred upon the estate was something 
distinct from mere need or the pressure 
upon it,” 

The need or pregsure is 
the words “Apat Kale” in the text of 
Brihaspati. But the next expression 
“Kutumbarthe” which we have translated 
as meaning “for purposes of the members 
of the family” and which has been translat- 
ed by Colebrooke as “for the sake of the 
family” and which has been interpreted by 
their Lordships of the Privy Council ag 


(13) 98 Ind. Cas, 773; 24 A. L.J. 633; A.I. R. 1926 
All. 514; 58 A. 592, 
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“the benefit to be conferred upon ib (family . ` 
or estate)”, ‘necessarily signifies an idea of 
‘requirement’ or ‘somethin g called for’, 
The idea is best expressed, if we may say 
80 with respect, in the case of Shankar Sahi 
v. Baichu Ram (3) by the ex pression 
“defensive act.” Preservation of the exist- 
ing estate would justify an expenditure, 
but the idea of transferring the property in 
order that something better maybe obtain- 
ed is wholly foreign to the text, We have 
already stated that Vignaneshwara, before 
he quoted the-text of Brihaspati, - lajd 
down equal rights of the father and son 
and then stated that although that was the 
rule, it had an exception, It must be 
noted that Brihaspati laid dewn that it 
was in the power of any single member of 
the family to act inthe way he indicated and 
was not talking of the powers of a manager 
as such. In other words, he laid down that 
although all the members of the family had 
equal rights, and equal rights implied that 
nothing could be done without the con- 
currence of all the members, yet in certain | 
cases of emergency one single member could 
act. Such a case would, necessarily, be an 
exceptional case, e. g., of danger or pressure 
or what may be properly described as the 
purposes of the family. The Commen- ` 
tator’s own gloss, which we have quoted, on 
the text, is to the same effect. The benefit, 
therefore, contemplated by their Lordships 
of the Privy Council, must not be extend- 
ed so as to inelude an act which, according 
to the opinion of the manager of the family, 
might bring in more income. The reason 
issimple. The karta is not the owner of 
the entire property. He is not dealing 
with what is his own, but is dealing with 
something which is his own plus some- 
thing which is other people's property. 
This view is fully -brought out in the 
judgment of their Lordships af the Privy. 
Council in the case of Sanyasi Charan 
Mandal v. Krishnadhan Banerji (5. We.. 
note that this case was not quoted before 
the learned Judges who decided the case of 
Jado Singh v. Nathu Singh (13). The ease. 
of Sheotahal Singh v. Arjun Das (14) was 
decided before the Privy Courcil case of 
Sanyasi Charan Mandal y, K rashnadhan 
Banerji (5)and the reasons do not com- 
mend themselves to us. It takes the same 
view as the Allahabad case of Jado Singh v. 
Nathu Singh (13) discussed by us, 

879, IPL L. T. 136; (1920) Pat, i 
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_ The judgment in Sanyasi Charan’s case 
(5) clearly shows that the result ofthe new 
venture has no bearing on the question 
whether the venture, in its inception, could 
bind a minor member of the family or not.. 
In that case, the new business flourished for 
some time (page 566). It would be, there- 
fore, wrong, in principle, to say that the 
actual benefit conferred on the family 
should be a determining factor’ on the 
authority of the manager ofa joint Hindu 
family. A father selling a small family pro- 
perty and, by speculating, with the pro- 
ceedg, in the share market, may become 
very rich indeed. But, certainly there 
would be no justification in Hindu; Law for 
. sale, by him, of the family property. In 
the case of Tammireddi v, Gangireddi (15) 
it was directly and clearly laid down that 
the manager of a joint Hindufamily had 
no power to commence a new ‘trade or 
business without the concurrence of the 
adult co-parceners living at the ‘time and 
that such trade or business is not | binding 
on them in the absence of evidence of 
their acquiescence. Their Lordships 
in the course of the judgment discuss 
how far it is opento a karta of a family 
to bind the minor co-parceners : by start- 
ing anew business and express themselves 
clearly against the authority of the karta 
(seq page 2907). They draw- a clear dis- 
tinction between: an ancestral | business 
and a business newly started by the karia 
of the family. 

It was contended on behalf ofthe re- 
spondents that if the head of a joint 
family cannot start a new business, how 
could, possibly, there come into existence 
an ‘ancestral family business’? The answer 
is perfectly clear. A business may be 
started at a time when there is. no minor 
member in the family and. with the 
consent of the sole or all the adult mem- 
bers. Thereafter, any minors, that may 
come into the family, will inherit or 
get an interest in the family business. 

We ‘have come to the conclusicn that 
it was not opento Kharak Singh to raise 
money, on the security of the family pro- 
perty in order to start a new; business, 
namely of plying a motor lorry for hire even 
if the new business was likely! to bring 


(15) 70 Ind. -Oas. 337; 45 M. 281; 42 M. L. J. 570; 
30M. L. T. 323; 16 L. W. 55; A. I. R.1922 Mad. 
1 
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largo profits- to himself and through him- 
self to his sons. 

The result is that we allow the appeal, 
get aside the decree of the Court below . 
and grant to the plaintifis a decree ‘de- 
claring that the mortgage of 19th Septem- 
ber, 1921, is not binding òn the plaintiffs 
or any portion of the family property 


belonging to the plaintiffs and the de- 
fendant No. 1 jointly. . 


A. Appeal allowed, 


—— 


BOMBAY HIGH COURT. 
Orvit Rererence No. 195 or 1927. 

- February 28, 1928. 
Present:—Sir Amberson Marten, Kr., Ohief 
Justice, and Mr. Justice Kemp. 

- Tan COMMISSIONER or 
INCOMH-TAX, BOMBAY 
versus ` 

Tue AHMEDABAD NEW GOTTON 

. MILLS Co.—AssEsszzs. 

Income Tax Act (XI of 1922), ss. 8, 66—Stock 
undervalued by assessee at opening and closing of year 
— Assessment—Re-opening valuation at end of year 
alone, legality of—Correct method of valuation— 
Reference under ‘Act—Duty of Commissioner to find 
facts clearly. f ee 

A Company had in their balance sheet for 1924 
assessed their stock balance ata value considerably 
below what it should have been assessed at. In 1925 the 
same balance was carried on as the opening balance 
and the closing balance of the year Was also similar- 
ly undervalued. In levying assessment for the 
profits of 1925-1926, the Income Tax Authorities 
valued the stock at the end of the year at its correct 
value but declined to value it at the opening of the 
year at its true value. On reference to the High 


Court: 

Held, that in assessing the Company the Com- 
pany’s stock ought to be valued by valuing it at. 
its true figure both at the beginning and at the end 
of the year in question and not by re-valuing the 
gtock at the end of the. year only. [p. 892, col. 1.] 

Per Marten, C. J—A reference under the Income 
Tax Act should be clearly stated and all relevant 
documents should be anuexed to the petition so that 
the High Court may know exactly what it has to 
deal with and it is of great importance that the 
Commissioner's findings of fact should be definite and 
adequate, [p. 892, cols. 1 &2 I 

Reference made by 
of JIncome-tax, Bombay. f | 

Mr. Taraporewala (with him Mr. A. Kirke- 
Smith, Government Solicitor), for the 
Commissioner of Income-tax. 

Sir Chimanlal Setalvad (with him Messrs, 
Mulla & Mulla,) for the Assessees. 

JUDGMENT. ° 
Marten, C. J.—In, this Income-tax 
reference. the question in dispute js how 


the Commissioner 


` 


` atany rate the stock at the 
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in the as sessment annexure E of Septem- 
ber 21, 1926, ought the Oompany’s stock 
to be valued. Ought it to be valued by 
valuing at its true figure the Company's 


stock both at the beginning and at the’ 


end of the year in question, or ought 
only the value Of the stock at the end 
of the year to be taken at its correct 
figure. 


The assessment is for the year 1926- 
1927 and is in respect of the profits 
for the year 1925-26. This is under s. 3 
of the Indian Income Tax Act, 1922, which 
imposes a. tax in respect of profits of 
the previous year. Then if one turns to 
thé definition of “previous year” in s. 2 
(11), one finds it means “the twelve months 
ending on March 31, next preceding the 
year for which the assessment is to be 
made”, unless, as in the present case, 
the assessee usually makes up his accounts 
for a different year. We are told that 
the assessee makes up his accounts for 
each year ending December 31, Conse- 
quently the actual’ year we have to take 


here isthe year ending December 31,1925, - 


4 Similarly, in addition to the income-tax 
there is an assessment for super-tax which 
under s. 55 is levied for the same year. 


The assessment here is annexure E1, and ` 


precisely the same point arises as regards 
that. 


Now what is common ground is that 

end of 
the. year 1925 was undervalued in the 
Company's return. 
was also undervalued at the beginning of 
the year. That has not been strictly prov- 
ed, but the whole case depends upon it, 
and, therefore, for the purposes of the 
present case we propose to assume that thig 
is the case. Now. what the Commissioner 
has done is this. He has rectified the value 
of the stock at the end of the year by 
substituting the -true value of the stock as 
at that date, but he has declined to make 
the corresponding alteration as regards the 
stock at the opening of the year. He says 
that that ought not to be done because 
under a well-known principle of account- 
ancy the opening value must be taken at 
precisely the same figure as the closing 


value for the previous year, viz., December, . 


31, 1924,,.and that if anything to the 
contrary is done you would get into great 
difficulties; and would also open the door.to 
frauds* on the publie revenue, 


The Company says it 


We have not gof definite evidence befora , 
us as tothe previous balance sheets of the - 
Company, nor their assessmért, nor as to 
the mode of valuation in each ‘previous 
year. We ara consequently unable to say 
on the materials before us whether it is the 
fact that in all previous years the stock 
was regularly undervalued, or whether it 
was not. Counsel for the Company has told - 
us on instructions that in fact this has 
been the regular practice of the Oompany - 
for the last ten years, and that it has beer 
done not with any improper motive, but in , 
order to provide something in the natyre 
of a secret reserve. Writing down the- 
stock, we all know, may be .a.method of 
obtaining a reserve fund. Ons is familiar 
with it, for instance, in the case of certain’ 
Shipping Companies who in good days used’ 
to write down the value of their ships toa 
mere trifling amount per ton, -But we are 
not actually concerned in the present case 
to decide that point, because as I have said 
the evidence is not before us. Nor can 
we test Counsel's statement that in 1918 the 
Income Tax Authorities objected to what the 
Company had done, and in that year, took a 
revised valuation both at the bezinning and 
at the end of the year, but that subsequent- 
ly the old practice was continued. 

Nor are we in a position to decide - the 
point that during the past ten years or.so 
this under-valuation has been known to the 
Commissioner. All that we have before us 
is his statement in para. 8 “in the balance 
sheets, as regards these valuations -the 
words ‘under cost’ or ‘under market value’ 
were used.” One may take it, therefore, 
that certainly the past balance-sheets were 
before the Commissioner, and that presum- 
ably before making the various assessments . 
the balance-sheets were also before the- 
Income Tax Officer for the several years in 
question. If that was so, it would appear 
that to some degree at any rate it was: 
known that the stock was being taken at 
under-cost. f 

` Counsel, however, for the Orown says 
that this is a well-known expression -in- 
accountancy. It only means a reasonable 
margin of say five or ten per cent." in order 
to provide against risks, because after all 
an exact valuation of goodsis not always 
an easy task. Some margin may. fairly be 
allowed. But he contends that an expres- 
sion like that would never cover a gross 
under-valuation asin the pressnt.case, for 
the erroneous valuation of the closing stock | 


` 
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e for the year 1925 is found by thel Commis- 
sioner to be merely thirty-seven iper, cent. 
of the correct valuation. i ANG. 
On the other hand Counsel ` for the 
Company tenderad before ‘us a statement 
showing that over the past ten years. there 
has really been no loss of tax to the ‘Crown, 
but that taking one year with 
another, there’ has, 
a loss: to the Oompany by adopting the 
methods that they have. ‘For that purpose 
he tendered a statement showing the past 
value of the stock, and—so we understood 
—vahat would be the case if the true figures 
had been inserted. However, the state- 
ment was objectéd to by Counsel for the 
“ Orown, and asit had not been laid before 
the. Commissioner and undoubtedly requir- 
ed verification as regards the figures for the 
past. years, we allowed the objection, and 
rejected the statement and did not look at 
| ae ee a Bi A i 
On the whole, howevér, we “have not 
thought it necessary to send the case back 
for further evidence under's. 66 of the Act, 
though we have thought it proper; to direct 
that the original assessment, which. I have 
already alluded to ef September 21, 1926, 
and also the supplementary assessment of 
December 17, 1926, should be treated as 
annexures to.the reference. So also as 
regards the notice of the Income Tax 
. Commissioner under 8, 34 of the Act of 
November 2, 1926, and 
Company of December, 1926. | 





Now those last two documents bring me: 


to a technical point that was raised in the 
case, : and it is this. 
assessment by’ the Income Tax 
December 17, 1926, was made under s. 23 (3) 
of the Act, read with s. 34. There was an 
appeal to the Commissioner, 
para. 10 of his reference states :— i 

“The case has not been dealt with under 
8. 34 which has nothing to do with it and 
it is no use dragging it in. The Ingome Tax 
Officer having found the method of! account- 
ing employed by the asseesees to be such 
that it did not disclose the true profits, 
has taken action under the proviso tos, 13- 
‘and it is submitted that this. proviso has 
been correctly applied, ” 4 

lilis now admitted that in this respect the 
Commissioner was inaccurate. The proper 
section to apply here was s.34.' It was 
under this section that the assessment 
before him was actually made, and it was 
not open to the Commissioner to ignore 
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i thi been © : 
if anything, `- ted to us by the Company that it was neces- 


the reply of the 


The supplemental 
Officer of: 


and he at: 


‘the sectioh and yet to treat the previous 
‘assessment as wrong. Further,. as regards 
‘s. 13 there is no provision for a ‘notice . 


under s. 13. Other: sections deal with . 
notices. Section 13 merély «deals with the. 
manner in: which a particilar assessment is 
to be arrived at so far as regards the method 
of accounting to be adopted. . | 
That being so, an argument was submit- 


sary for the- Income Tax Officer to issue, in 
addition to a notice under s. 34, a notice 
under s: 23-(2), if the. officer had reason to 
believe that the supplemental return made 
in pursuance of the notice under s. 34 was 
incorrect.. However, this was merely a 
technical point. One answer made to it 
was that under s. 34; the provisions of the 
Act weré only to apply.“ so for ås may be” 
toa notice issued under s.34, and that 
accordingly a further notice under a, 23 (2) 
was unnecessary. However, eventually it 
became unnecessary for us to decide this, 
point because Counsel for the Company was. 
willing to waive it, and.to treat the case as _ 
if any notice necessary under s. 23 (2) had ` 
in fact been given. . ae ; 

I can, therefore, now deal with the point 
we have really got to decide, and, in my 
judgment, that point depends on s, 3, viz,,. 
the charging section. What then wasthe 
income of this Company -for the previous 
year, vizą the year ending December 31, 
1925? Supposing for the sake of argument 
the Company had only started . business in 
that year, it : would tomy mind be clear 
that whatever the Company's return had 
said, the proper mode of ascertaining the 
profits would: be to take at its correct figure 


she value of the stock both at the 
beginning and the end of the year, . 
It would: be ‘wrong to adopt the < 


method of .accepting the OCompany’s return. 
or the beginning of ‘the year and only to 
rectify the figures at the end of the year. 
But itis argued that 'the Commissioner is 
entitled todo that in the present case, and 
thereby in effect to put an undervalue on 
the stock at the beginning of the year, 
because that undervalue existed at the 
close of the preceding year as the Com- ` 
pany had been trading in -the previous 
T. ore ` A . . 
JA argument rung that under the 
rigid rules of accountancy it follows that 
whether the -closing figure of the year 
before was right.or wrong, it must be 


e 7 


„adopted at the beginning of the-year 1925. 
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But to my mind there is a fallacy in 
adopting that as an universal rule incapable 
ofany alteration. I quite appreciate. that 
in an ordinary way that may.be the proper 
course to adopt in arriving at the profits, 
although in Commissioner of Income-Tax, 
Madras v. Chengelvaraya Chetty. (1) it is 
described as a rough and ready manner of 
ascertaining the profits, But if, for 
instance, a mistake oran error has been 
made in the previous year as regards the 
stock in question surely there must be some 
way of correcting it in the subsequent 
year. If, for instance, for any particular 
year a Company has to show a true profit 
and loss account, ora true balance-sheet, 
you don’t necessarily arrive at a true result 
by accepting the valuation of the previous 
-year, You may still geta fictitious profit 
for the particular year you are dealing 
with. 

So, here, it seems to me that the method 
which the Commissioner proposes will 
result in a fictitious profit, It will not be 
a true profit for the particular year in 
question, viz., the year ending December 
31, 1925, but will be something -entirely 
different. - The Commissioner's. proposal 
may in this particular case benefit the 
Orown. In other cases it might not, but 
with that we are not concerned. The true 
principle to my mind is that under the Act 
you must ascertain the true profits for a 
particular year. 

But I wish to guard myself very clearly 
against it being thought that we are in 
any way laying down any proposition, which 
will enable people to play fastand loose 
with their closing and their opening valua- 
tions. We are doing nothing of the sort, 
and nothing that I have said is to be taken 
to lead any one to believe that it is open to 
an assesses to adopt any arbitrary method 
of valuation he may like, and still less that 
he may take any course which will tend to 
defraud the revenue. 

On the contrary, with all respect, I 
entirely agree with the decision of the 
Madras High Courtin Commissioner of 
Income-Tax, Madras v. Chengelvaraya Chetty 
(1). There what the assessee had done 
wasthis. He had originally bought some 
stock at Rs. 13-80 a piece, and for his 
financial, year ending on sApril 12, 1922, 
he put its real value downat the end 
of that year; at Rs. 6 a piece. On 

(1) 91 Ind. Cas. 137; 48 M, 836; 49 M, L. J, 425; A. 1. 
R.1925 Mad. 1242, sy , 
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that he showed a loss for that particular 
year, and thereby I take it escaped assess-° 


ment. But whenit came to his return for 


the year beginning April 18, 1922, he did 
not put the stock at the real value of Rs. 6 
a piece, but he inserted a fictitious sum of 
Rs. 13-8-0 a piece merely because that was 
what he paid for it in the year before 
assessment, Theresult naturally was this 
that it enabled him- to escape the tax on 
profits for the year beginning April 13, 1922, 
But what does Sir Murray Coutts Trotter 


| say as to this (page 842*):— 


“The question is not so much of law but 
of business commonsense. But there is a 
principle involved which determines the 


legal position, and I think tha answer is. ~ 


clear that, as the value of the stock on the 
13th of April, 1922, was in fact andin truth 
Rs. 6 a piece, the assesses is not entitled to 
reduce what are truthfully called his profits 
by putting the fictitious value cf Rs. 13.-8-0 
a piece on the stock-in-trade merely because 
that was the sum he happened to pay for it 
before the year- of assessmant. In my 
opinion, to allow this to be dons would be 
to let the assessee ascertain not his profit or 
loss, but to debit himself with the same loss 
on the same goods in toto for perhaps 4 
course of years. That cannot be ~ per-- 
mitted.” 

The present case seems to me to be the 
converse of the Madras case. Itis not the 
assesses who is trying to put a fictitious 
value on the goods at the beginning of the 
year, but the Commissioner, who in effect 
has declined to allow the assessees fo go 
into the question as to what was the true 
value of the goodsin the beginning of tha 
year. To my mind it would be clearly 
wrong of us in this converse case to allow 


the Commissioner to put a fictitious value on . 


the goods at the opening year, just as it 
was in the case of the assessees in ths 
Madras case, 

And I notice further that the formal 
answer which was returned by the Ohief 
Justice ran to this effect (page 843*):— ` 

“An our opinion, the answer that we should 
return to the question is that the assessee, 
having elected in the previous year to value 
his stock at the market price of Rs. 6 a 
piece for the purpose of showing his trade 
loss during that year, is not entitled in the 
succeeding account to revert te the purchase 
price figure as representing the value of tke 
goods, but is bound by the market price: 

“Pages of 48 M.—{Hd,| z. 
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which he has fixed and been assessed on in 
the previous year unless he can show that 
hé made a mistake as to the market 
value.” : 

It is, therefore,made plain in that case 
that if a mistake has been made it can be 
rectified. Ido not read that word “mistake” 
as being confined to a mistake under the 
Indian Oontract Act. I think it would also 
cover an error, Here ex hypothesi there was 
an error made, viz., that a wrong valuation 
was puton the stock at the beginning of 
the year as well as at the end of the year. 
In my judgment then both the errors should 
be corrected and not merely one, 

Then there was something said in the 

e course of the case about fraud and dis- 
“honesty and so on. Personally, I regret 
that that was introduced into the discussion, 
because if any such odious charges are to 
be raised, they should be raised expressly 
so that the accused person may know exactly 
what he has tomeet. Farther, there should 
be specific evidence on the point so that 
the Court itself may know what is the case 
before it, We have nothing of that sort 
here, So far as I -am aware on the papers 
before us no such charge of fraud or 
dishonesty was made. At any rate when 
the.matter came before the Commissioner 
he formulated no charges of dishonesty. 
Moreover, he has by his Counsel declined to 
allow us in the case before us to ‘go into the 
figures of the balance sheets of the previous 
years. ‘The case, therefore, is very different 
from the Madras case where the Commis- 
sioner laid before the Court all the material 
figures for the preceding yeara so that the 
Court could see precisely what had been 
done and precisely what was objected to by 
the Commissioner in that particular case. 

The matter may further be tested by this 

. that there are several clauses in the Act for 
protecting the public against frauds on 
the revenue. For instance, under s. 28 
there is. “power to the Oommissioner to 
impose a penalty on an assessee who deli- 
berately furnishes inaccurate particulars. 
Bat it is not suggested hera that the Commis- 
sioner has attempted-to do anything of the 
sort, or has served any such notice on: the 
assessee, or that he has. complied in any 
way with the provisions of the section which 
requires the assegsee to be heard and to be 
given an opportunity of being heard before 
any such order is made. Similarly, under 
8. 52 certain false statements are to be 
treated as offences committed under ş. 177 







of the Indian Penal Code. e 
addition to those penalties there is a 
provision. made under s. 34 for re-opening 


. assessments within a certain period of time, 
.If that period of time expired then it may 


be that so far as the ‚civil rémedy is 
concerned, the amount in question eannot 
be recovered. But that would not neces- 
sarily apply to criminal proceedings. 

The particular method of assessment 
which is now proposed by the Commissioner 
lends some support to the arguments of the 
appellants’ Counsel that what the Oommis- 
sioner is really trying to do is not to recover 
the tax onthe true profits for thé year in 
question, but on the profits for the previous 
year or years which he is unable owing to 
lapse of time to recover under s. 34. With 
that, however, we are not concerned. 
As I have already pointed out, the proper 
course is to determine the profits for the 
vear ending December 31, 1925. 

There was one other point made at the 
end of the case, viz., as to the position of 
the Commissioner under s. 13. 1t is clear 
that prima facie the method of account- 
ing adopted by the assessee is to be 
employed. On. the other hand, if the 
Commissioner is dissatisfied with it, and 
thinks that by that method the income - 
cannot properly be deduced, then “ the 
computation shall be made upon such 
basis and in such: manner as the Income 
Tax Officer may determine,” 

Now we have not got to determine whe- 
ther the decision of the Commissioner is 
final if he does come to a particular 
determination on the proper method of 
assessing profits. This is because he has 
very properly, if I may say so, submitted 
to us by this reference what in law is 
the proper basis on which he should 
exercise his determination under s. 13. It 
is on that footing, therefore, that we 
proceed to determine this case, and to 
state what, in our opinion, should be the 
proper basis to adopt. . 
` As regards the formal question submit- 
ted to usI share the Commissioner's objec- 
tions to its form. I also think that it 
goes beyond the real point for decision 
and is too generally stated to admit of 
an answer Yes or No being given without 
being exposed to a risk of misunder- 


. standing. e 


Accordingly I would propose to give a 
limited “answer so as to meet the, real 
dispute in the present case. I would 





2 _pxreply as follows, viz., “In the 
désessment of the Company for the year 
1926.27 in respect of profits for the year 
- 1995.26 the assessment Exs. E and 
£1 ought to be varied by valuing at their 
true valuations the Company's stocks both 
at the beginning and at the end of the 
year in question and not only by re-valuing 
the stock at the end of the year. 

I wish to. add some observations on the 
reference itself. I am very jealous of the 
reputation of the "Bombay High Court, 
and I. am very anxious that the work we 
have to do in important cases should . be 
done'in the best possible way. This is not 
merely from any selfish motive, because 
all lawyers of experience know that the 
better. the work is done by the Bar and 
by the Solicitors down to their humblest 
clerk, the easier becomes the task of the 
Bench, and the more likelihood is there 
of a correct l 
that Bench, and also, I may say so with 
all respect, by any tribunal that may be 
superior to it. Bombay with its vast and 
growing commercial business is naturally 
attracting business of various sorts of a 
larger and more complicated nature. This 
in its turn results in greater complexity 
and importance in cases under the recent 
Income Tax Act of 1922 which in itself is 
a far more complicated enactment than the 


one which existed previously, though 1. 


m ha -to think that at present we 
have ales complicated Act to deal with 
than the Income Tax Actin England. But 
I will ask Counsel for the Orown and the 
Income Tax Authorities to consider whether 
in these ‘heavy cases involving lacs of 
rupees of public money, and for the. matter 
of that lacs of tax payable by private 
individuals or companies, is it not advisable 
to have the references submitted to 
the: Court stated with all that precision 
and with all the relevant documents which 
a proper determination of the case requires. 
1 think that in many respects the cases 


atated by the Income Tax Commissioners. 


in England may be regarded as models 
of lucidity in .what.is admittedly a very 
difficult subject. 


L will accordingly ask that each reference 


should be clearly stated, and that all 
yelevant documents should be annexed to 
the petition so that we may know exactly 
what we have to deal with. It is not 
sufficient, in my opinion, merely to raise a 
general point of law. This Courtis nota 


decision being arrived at by, 
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debating society. We give our decision on `. 
the cases that actually arise before us, and | 


the practice ef the Courts is to pay ths 
closest attention to the facts. of individual 


cases because it is only in that way and 


by testing the- facts of a particular case - 


and after hearing argumenis, that the 
true principles of law may b3 elucidated. 
and applied in any particular case. It is, 
therefore, of great importarce that the 
Commissioner's: findings of fact should be 
definite and adequate. ` 


As regards the costs of this reference, 


we think they must be borne by the Oom- 
missioner as on the Original Side sealb. 


Kemp, J.—This is a reference arising - 


out of the assessment for the year 1926-277 
ending March 31, 1927, of the, Ahmed- 
abad New Cotton Mills Oo., Ltd. to income- 


tax and super-tax. The assessees, whom | 


I shall call the Company, are taxed on the 


balance-sheet ending December 31, 1925, © 


and it is with reference to :that balance- 
sheet that the 
arises. - 


Shortly put, the opening balance of stock, | , 
according te the system of. accountancy — 
adopted by the assessees, is valued not ai - 


the cost price or the market value which- 
ever was the lower, but at what is described 
in the balance-sheet as under-ccst. 
is the first itemon the debit side and as 
regards the closing stock balance cn the 
credit side of the same account ths valua- 


That | 


question for cur decision . 


tion adopted by the Company is described ` 


as under-cost. What the extent of the 


under-cost is, is a matter which isnot prov- 


ed before us. 


Shortly put, the Commissiorer says that -` 


the assessees have in. this balance-sheet 


and in previous years asssesed their stock . 


balance at a value considerably below what 


it should be assessed at, and he claims .-; 
the ` 
closing stock balance should be valuea : 


that in the year under assessment 


at a figure which he says is its correct 
value. That the value he places on it is 
correct is admitted. But he objects to the 
opening balance being valued in a similar 
way. | 

The objestions of the OComtiissioner are 
based, firstly, on the rule of accountancy 
under which he suggests thai the closing 


balance of the previous year must be the ` 


same as theopening balance of the succeed- 
ing year. Consequently, asthe aasesseeshave 
adopted a particular valuationas the closing 


balance of the previous year that valuation ` 


f 


112 1. 9.-1928 VITHOBA V, EHANGI. < : ~ 89. 


must be adopted for the opening balance 
of the year in question. 

It appears to me that no rule of account- 
ancy can be invoked for the purpose of 
perpetuating an error in the balance-sheet 
and if there be an error in the valuation 
of the opening balance for the year in 
question, there must be some way of 
correcting it in order to make the balance- 
sheet a true one. Nor do I think that 
the case in Commissioner of Income Taz, 
Madras v. Chengelvaraya Chetty (1) has 
any application to the facts of this case, 
bee&use what the assessee there was seeking 
to do was to.take the opening rate of Rs. 13 
of the prior year as the opening balance 
. for the year for which he was being assess- 
ed. The opening balance in the year 
under assessment was not the correct 
closing balance of the previous year. Then 
it seems to me that if the principle cont 
tended for by the Commissioner were 
adopted, what would be valued for the 
year in question would not be the actual 
profits for that year, but it might very 
likely include profits which might hava 
been recovered the year before or in pre- 
vious years, and to allow the Commissioner 
to now recover such profits in the way 
he claims would bs practically to allow 
-him to go behind the limitation provided 
by 5. 34 of the Act which enables the 
Commissioner to recover the profits which 
have escaped taxation provided he does 
60- within a year of the termination of the 
year under assessment. It is to be noted 
that there are other methods by which any 
assessee who attempts to deliberately under- 
value his stock might be brought te book. 
They have already been referred to by 
the learned Ohief Justice in his judgment 
with which I respectfully agree. 

Under the circumstances I am of opinion 
that the question referred for our opinion 
should be answered in the way suggested 
by the Chief Justice. 

A, ° Answer accordingly: 


NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Sgconp O1yin APPEAL No. 298 or 1927 
August 3, 1928, . 
Present :—Mr. Firfdlay, J.C. 
VITHOBA—PtatntiprF—APPHLLANT 
versus 
BHANGI AND OTHARS— DRAENDANTH— . 
. RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
0. XXXI V—Mortgage-decree—Appeal by mortga 
—No appeal or cross-objection by mortgago 
Power of Appellate Court to pass money-decre 
0. XLI, 7. 33, scope of —Morigage—Exéessive interes 
Presumption of undue infiuence, 

An Appellate Court has no .power under O. X 
r. 33, Civil Procedure Code, to pass a money-dec 
in place ofa mortgage decree where the mortga, 
has ca appealed nor filed a cross-objection, [p. € 
col. 1, 

The provisions of O. XLI, r. 33, Oivil Procedi 
Code, cannot be applied so as to enable a litigant 
ignore the other provisions of the ode. libid.] 

Ilahi Bakhsh v. Jawinda Mal (1) and Kangam I 
v. Jhandu (3), followed. 

The object of the said rule is, generally speaking, 
enable the Appellate Court where its decision int 
feres with or modifies or extends the decision of: 
lower Oourt to give effect to that decision by intert 
ing if necessary even with the rights and liabilities 
those who have not in effect appealed from the decig; 
of the trial Court. [p. 894, col. 2.] _ 

Kesho Prasad Singh v. N arayan Dayal (2), t 
lowed. 5 i 

When a mortgage for ample security provides : 
excessive and usurious interest, no presumption ari; 
that it was induced by undue influence in t 
absence- of proof by the mortgagor that the mo 
gagee was in a position to dominate his will. [p. 8 
col. 2; p. 895, col. 1.) 


Appeal against the decree of the Distri 
Judge, Ohhind wara, dated the 7th Apri 
1927, in Civil Appeal No. 127 of 1926, 


Mr. M. R. Bobde, for the Appellant, 
Mr. V. R. Dhoke, for the Respondents, 


JUDGMENT.—The plaintift-appellas 
Vithoba, a money-lender and malguzar | 
Mauza Pandburna (Chhindwara) broug! 
the present suit on a mortgage-deed, date 
7th June, 1911, for Ra. 600 executed t 
Dewoo, Kowa and Dewaji (respondents No 
Z to 4), by Ohikkoo Gond their father an 
tae father also of the first responder 
Ehangi, and by Khonda, the father of tt 
fifth respondent Ojhi. The defendant 


| position in the first Court was an exceac 


ingly unsatisfactory one. They filed a lon 
and rambling written statement which a 
leged, amongst other things, that th 
p:aintiff was a terrorising influence in’ th 
village, that no one could dispute what’ h 
proposed and the ljké. The plea of undu 


894 . 


‘influence was not taken in words and in-. 


stead it was attempted to take shelter under 
the Usurious Loans Act, ‘the Oourt being 
asked to re-open the contract and relieve 
in.the matter of interest under the said 
enactment. On the issues which arose in 
the case, the first Court held that the mort- 
gage-deed in suit had- been duly executed, 
The Subordinate Judge further held that 


` tbe Usurious Loans Act could not apply to 


- jection. 


the present case a point that is now admit- 
ted. On the question of interest, the Sub- 
ordinate Judge came toa finding which 
practically amounts to one thatthe debtors 
and the creditor were unequally situated 


and thatthe latter was in a position to- 


exercise something approaching undue in- 
fluence over the former. The | first Court 
accordingly allowed simple interest at Rs; 2 


per cent. per mensem and gave a prelimi- — 
- nary decree for foreclosure on this basis. 


The plaintiff appealed and the defend- 
ants neither appealed nor filed a cross-ob- 
The District Judge, however, was 
of opinion that the transaction was an un- 
conscionable one and held that he was able 
to re-open the contract on such terms and 
conditions as he deemed fit. He according- 
ly came to the conclusion that the plaintiff 
should geta simple money-decree in place 
of the foreclosure one with interest allowed 
by the first Court, viz., simple interest up 
to the date of the suit, A money-decree 
for this amount was accordingly passed. 

I may at once dispose of the matter of the 
District Judge having given a money-decree 
instead of a mortgage-decree in spite of the 
fact that the defendants had not appealed 
nor filed a cross-objection. 16 is obvious 


_on the face of it that the learnéa District 


Judge had no power whatever under O, 
XLI, r. 33, Civil Procedure Code, to take 
the action he did in this connection. The 
Pleader for the respondents’ has frankly 
admitted this proposition and has declared 
his inability to support the decree of the 
lower Appellate Court in this connection. 
It would be difficult, if not impossible, to 
lay down, in exactterms, a distinct princi- 
ple’ embodying the nature of all the cases 
in which the Court can give relief under 
the provision just quoted. It is possible, 
howeyer, to lay down precisely certain cases, 
in which the said provision cannot be ap- 
plied, and one of these obviously is that 
it“ cannot and should not be applied so as 
tò enable a litigant to ignore the other 
provisions of the Oédg: cf. Ilahi Bakhsh 
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v. Jawinda Mal (1), Here the defendants, 
if they felt themselves aggriéved by the 
mortgage-decree which had been passed, 
had aright to appeal; they failed to doso 
and, in those circumstances, the lower Ap- 
pellate Court clearly acted utira vires in 
passing! the simple money-decree it did, 
The object of r. 33 of O. XLI, is, generally 
speaking, to enable the Appellate Oourt, 
where its decision interferes with or modi- 
fies orextends the decision of the lower 
Court, to give effect to that decision by 
interfering, if necessary, even’ with the 
rights and liabilities of those who have not, 
in effect, appealed from the decision of the 
trial Court [ef. Kesko Prasad Singh v. Nara 
yan Dayal (2),| but I am unable to see that, 
in the present case, there was any neces- 
sity, in the interests of justice, to interfere 
with the formof a decree which the de- 
fendants were, at the time, content to ac- 
cept. I fully concur also wizh the judgment 
of Richards, O. J., and Banerji and Tudbaill, 
JJ., Rangam Lal v. Jhandu (3) where these 
learned Justices have takena similar view 
to the one I feel impelled to take in the 
present case, 


I now pass tothe question of the fact 
of the disallowance of the contract rate of 
interest by both the lower Courts. It has 
been urged in this connection that the 
plea of undue influence waa never distinct- 
ly raised by the defendaats and I have 
been referred to decisions like that in 
Chota Nagpur Banking Association, Lid. v. 
Bhagwat Bux Rai (4) and that of their Lord- 
ships of the Privy Council reported as 
Raghunath Prasad .v. Sarju Prasad (5) as 


‘being in favour of the proposition that, in 


a case like the present on the pleadings of. 
the parties, the lower Appellate Court had 
nò power te re-open the contract in the way 
it did. In the Privy Council case just 
quoted, their Lordships held that, although 
a mortgage for ample security provided for 
excessive and usurious interest, no presump- 


D 54 Ind. Cas. 971; 1 Lah. 396; 38 P. W.R. 

1920, i ; 

ge! 82 Ind. Cas, 984; 4 Pat. 37; A,ILR, 1925 Pat. 
b 


3) 11 Ind. Cas. 640; 34 A. 32; BA. L. J. 1111. 

{i 69 Ind. Oas. 697; 1 Pat. 263; A.I. R. 1922 Pat. 
491, 

(5) 82 Ind. Cas. 817; 3 Pat. 279; A.I R. 1924 P.O. 
60:5 P.L. T.72; 22'A. L. J. 105; 2 Pat. L. R. 87; 
19L. W. 470; 34 M. L.T. 57; 46M. L. J. 610; 26 
Bom. L.R. 595; 28 0. W. N. 834; 110. L. J. 129; 
(1924) M. W. N. 638; 51 I. A. 101; L. R. 5-A. - (P. C.) 
206; 40 O. & A. L. R. 1395; 1 O. W, N. 210 (P. O). 
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* gion arose that it was induced by undue in- 


fluence in the absence of proof by the 
mortgagor that the mortgagee was in & 
position to dominate his will. In Poosa- 
thurai v. Kannappa Chettiar (6) their Lord- 
ships of the Privy. Council pointed out the 
distinction between “influence” and “undue 
influence ", and it, therefore, remains to 
decide whether in the present case,on the 
pleadings of the defendants, it can besaid 
that there was at least an implied pleading 
of undue influence. 

‘The Pleader for the respondents, as he 
was entitled to do, raised the objection that 
there was undoubtedly undue influence in 
the present case and that the written state- 
ment of 10th August, 1926, filed by the de- 
fendants’ Pleader, in effect, raised such a 
plea, That statement shows that the de- 
fendants are tenants of the plaintiff and 
have been borrowing from him for many 
years back. It was further alleged that 
they had always had to.pay more than the 
reasonable amounts due, that the plaintiff 
was aterrorising influence in the village, 
that he could not even be asked for re- 
ceipta and that his proposals had, in short, 
to beswallowed at sight. The written state- 
ment went on to give the details of the 
extraordinary transaction in suit. Inartis- 
tic though the written statement was, ib 
seems to me that it distinctly raised the 
plea’ of undue influence. When the facts 
of the transactions are looked inte, combin- 
ed with the circumstances I have already 
mentioned and others-which I propose to 
mention, it seems clear to me that it was 
the duty of :the first Court, on the material 
before it, to putthe matter of undue in- 
fluence directly in issue. That Court ob- 
viously went off ata tangent in putting 
instead the matter of Usurious Loans Act 
inissue. The principal of the mortgage in 
suit consistedof amounts due under old 
bonds executed only about a year before 
the deed in suit, In these simple bonds 
the interest chargéable was Re. 1-12 per cent. 
per mensem and here, although the new 
debt was a secured one, Rs. 2 per cent. 
per mensem was chargeable. Although a 
sum approximating to Rs. 701 has already 
been paid, the enormous amount of Rs, 2,400 
is still due. When we take into account 
the facts that the plaintiff is a money- 


(6) 55 Ind, Gas. 447; 43 M. 546; 38 M. L. J. 349; 11 
W. 455; 18 A. L. J. 344; (1920) M. W. N. 317; 2 U. 

„L. R. (P. O.) 62; 22 Bom. L. R. 533; 13 Bur. L. T. 28; 
471, A. 1; 27 M. L. T. 316 (P. O.). ° 


L. 
P. 


lender and malguzar, that the defendants 
are his-tenants, that they are illiterate and 
that they belong to the aboriginal Gond 
class, these facts - together with the other 
allegations put forward in the defendants’ 
written statement seem to me definitely to 
raise a plea of undue influences which re- 
quires a careful and detailed consideration 
at the handsof the Judge of the first 
Court, Iam further of opinion that the 
terms and circumstances of the present 
transaction ate such that, in view particu- 
larly ofthe fact that the defendants are 
illiterate Gonds, a class which is, in certain 
respects, given special privileges in the 
matter of land alienation and the likes, the 
present case isone where the burden of 
proof of showing that there has not been 
undue influence should be placed on the 
plaintiff, The case thus having been ap- 
proached from anentirely wrong point of 
view, must go back tothe first Oourt for 
re-trial on the mèrits. 

The judgments and decrees of both the 
lower Courts are reversed and the suit is 
remanded to the Court of first instance for 
re-trial with advertence to the above re- 
marks, Costs incurred inthis Court and 
in the lower Appellate Court will follow the 
event. 


G. R. D, Suit remanded. 


mea 


RANGOON HIGH COURT. 
OIvIL MISCELLANEOUS APPEAL No, 350 
or 1928. 

July 31, 1928. 

Present :—Sir Henry Pratt, KT., Offciat- 
ing Ohief Justice, and Mr. Justice Ounliffe. 
MUNIOIPAL CORPORATION or tus 
CITY or RANGOON 

i VETSUS 
E. E. DAWOODJEE & Sons—Assagsess. 


Municipalities—House tax—Rent of premises used 
for particular purpose—Method of valuation. 

Itis a canon of Rating Law that the principle of 
valuation of any given hereditament is the hypothe- 
tical value of the hereditament asit stands to any 
hypothetical tenant. It ia not proper to take as a 
guide the actual rents paid for other and widely 
dissimilar buildings occupied on different terms 8f 
tenancy. [p. 896, col. 1.] Ct 

Where a building leased by a press for some 
years was valued on the basis of rents paid for 
tuildings of a superior character used for didferent 

urposes : á 

Held, that the method of assessment was wrong 
and thatthe proper mgtfod would be to’ assess on 


|| 
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the basis of the rent which' a hypothétical tenant 


would be preparéd to pay’for the building as it 


atood, to be used for the purpose of printing. 


Appeal against the judgment of the 
Small Cause Court of Rangoon in Munici- 
pal Appeal No. 2 of 1928. 7 


Mr. N. M. Cowasjee, for the Corporation. 
` Mr. Clark, for -the Assossees. 


JUDGMENT. 

Cunliffe, J— This appeal must be 
‘dismissed. it arises in -the following 
circumstances. No. 486, Merchant Street, 
was previously rated at Rs. 1,265 per 
month. The Assessor to the Municipal 
Corporation recently increased this valuation 
at Rs. 2,959 per month. The assessee who 
is the owner of the premises appealed to the 
Com missioner whoconfirmedthe assessment. 
The assesses then preferred an appeal to 
the Chief Judge of the Small Cause Oourt, 
Ha reversed the order of the Commissioner. 
“The Corporation now come to this Court in 

further appeal, j iY : : 
No. 486, Merchant Street, is in the occu- 


` pation of the Rangoon Times Press under > 
The -reasons . 


a lease for a term of years. 
adduced to support the enhancement of the 
valuation were a general advance-in the 
value of housé property in the neighbour- 
hood and the fact that occupiers of nearby 
buildings were paying much higher rents 
than the rent paid by the Rangoon Times 
Press to the assessee, Elaborate calcula- 
tions of floor space and so on were set out 
in the Report of the Assessor. . Before the 
Commissioner the assessee gave evidence 
that’ No. 486; Merchant Street, were difficult 
premises to let and by no means suitable 
for ordinary business purposes or for 
` tenement dwellings. The building was not 
new. i 


It is a canon of Rating Law that the - 


principle of the valuation of any given 
hereditamént is -the hypothetical value of 


the hereditament as it stands to any. 


hypothetical tenant. It seems to us not to 
be appropriate in such a case as this to 
take asa guide the actual rents paid for 
‘other and widely dissimilar buildings 
‘occupied on different terms of tenancy. 
This is exactly what the Commissioner has 
done.. Inour opinion the only evidence in 
relations to the proper valuation before him 
was the evidence of the assessee himself, 
‘Fo yebut such evidence it would have been 
necessary te consider the value ofa similar 
building, devoted to 4 similar business, It 


“press, a 


is for these reasons that ‘we agree with the. 
learned Judge of the Small Cause Coutt 
and dismiss this apppeal, with Advocate's. 


~ costs ten gold mohurs. 


Pratt, O. d.—I add that itis unneces- 
sary under the circumstances to discuss the, 
many authorities, which have been cited on 
the subject of the principles, which should 
determine the assessment of the building in 
question, The principles are not disputed, 
the difficulty is the application of the 
prineiples, - : 

It is common ground that the assessment 


‘should be on the-basis ofthe rent, whieh a 


hypothetical tenant would be prepared to 
pay for the building as it stands, to be used | 
for the purposes of a printing and newspaper 


The Assessor and the Oommissioner 
considered that the correct way to obtain 
the rent, which the hypothetical tenant 
would be willing to pay, was to be obtained 
by-a mathematical calculation based on the 
rents paid for buildings in the immediate . 
vicinity. a ‘ 

The objection to this methed is that three 
of the buildings are of a superior character 


“ used for different purposes, and the fourth 


is the ground floot only of-a feur storeyed 
building also used as a.preés. The learned: 


-Chief Judge of.the Small Caase Court did 


not consider the buildings or the conditions 
similar, and held, therefore, this fact vitiated 
the conclusion arrived at. ` -- 

He took into consideration the fact that it 
was not disputed that the building was so 
constructed thatit could not be let in parts 
to tenants and was not new, and that it was 
consequently difficult to obtain a trust- 
worthy tenant- paying an adequate rent. 
He did not consider that an allowance of 25 
per cent. on the rent calculated from the 
average of the adjoining buildings rendered 
the assessment equal to the hypothetical 
rent. 4 

The Judge was of opinion that the actual 
rent paid was more truly representative of 
the hypothetical rent and was prima facte 
evidence of therental value of the build- 
ing. : 
He has given his reasons in a lucid and 
convincing judgment and 1 consider no 
sufficient reason has beenadduced to justify 
our differing from his conclusion. 

A, Apreal dismissed. 
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. OUDH CHIEF COURT. 
CRIMINAL APPRAL NO, 349 or 1928. 
August 8, 1928. 

Present: —Bir Louis Stuart, Kr., Ohief Judge, 
and Mr. Justice Raza, 
EMPEROR—COosPLAINANT— 
APPELLANT 
versus 
_BADAL—Acouszo—RasvonDEnt. 
Evidence Act (I of 1872), s. 24—Admission of guilt 

by accused to villagers, evidentiary value of. 
he evidence of an admission of guilt by an 
accused person to the villagers may be as strong 
evidegce as a confession ‘before a Magistrate It 
does not require corroboration. But the Oourt has 
to decide in each case whether the persons before 
` whom the admissions are said to have been made are 
trustworthy witnesses. [p. 899, col. 1.] 
Emperor v. Raj Kali (1), explained. 
Oriminal appeal against an order of the 
Additional Sessions Judge, Bahraich, dated 
the 17th May, 1928. 


Mr.G. A. Thomas, Government Advocate,, 
for the Appellant. ; f 


Mr. Akhalque Husain, for the Respondent. 


JUDGMENT.—Tbkis is an appeal filed’ 


by the Public Prosecutor under the direc- 


tions of the Local Government against an- 


orderofacquittal passed by Mr. Gokul Prasad, 
Additional Sessions Judge of Bahraich, on 
the 17th May, 1928, under which he acquit- 
ted three persons, Badal, Patan and Suraj 


Bakhsh on a charge of murder. The ap-, 


peal is against the acquittal of Badal. The 
Crown has not appéaled against the ac- 
quittal of Patan and Suraj Bakhsh. These 
are the facts:— 

The village of Gulwaria in the Babraich 
District is nine miles distant from the Polica. 
Station at Payagpur. “On the 4th of March, 
1928, at7 P. m., Rudra Bakhsh Singh, thehead- 
man of Gulwaria(P. W. No. 1), Shankar 
Bakhsh Singh, zemindar of Gulwaria (P. W.. 
No. 2),Sheo Obaran Pasi of Gulwaria (P. W.. 
No. 3), MusammatBitta(P. W.No.4), Behari 
(P. W. No. 5) and others accompanied by 
a chaukidar arrived at the Police Station - 
at Payagpur bringing with them Badal, 
the accused person, against whom they. 
preferred the following complaint: Rudra 
Bakhsh Singh reported that he had heard 
on the 3rd March, 1928, that Balay, who 
was married to the woman Musammat, 
Bitta and who resided at Gulwaria, had 
been missing for soms days, The man 
Guaga Dia Kori, who had made the 
report to him, had given him further 
information in consequence of which Rudra- 
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Bakhsh Singh was. under the impression 
that Behari (P. W. No. 5), a, boy of tèn. 
years of age, who is the younger brother: 
af Balay and who lived with him” and 
the woman Bitta, knew something about; 
Balay’s disappearance, Bsh&ri was sent. 
for and stated that on thé previous Tuesday.” 
(shat is the 28th February, 1923) Badal. 
and Patdn had’ come to Balay’s ‘house: 
and taken Balay away with them, Search: 
was made for Badal accused. He was. 
found and brought to Gulwaria. The vil- 
lagers collected in Gulwaria, and pressed | 
Badal to tell the truth. Badal is’ the’ 
ctep-father of Musammat Bitta. Accord-- 
ing to them . Badal stated that Bittas. 
marriage with Balay had not been suc-) 
cessful, that a man called Patan was carry- 
ing on an adulterous intrigue with Balay's: 
mother, and that in consequence of this, 
intrigue Balay had quarrelled with Patan. 
Badal continued that Patan, a man Called’ 
Suraj Bakhsh, and he had then entered* 
into a conspiracy to murder Balay and’ 
that in pursuance of the aims of this, 
conspiracy they had inveigled Balay out’ 
of his house on the night of the 28th Febru=' 
ary and taken him to a grove where they’ 
throttled him by pressing ‘a .lathi across’ 
his throat and had then buried his corpse’ 
ip a village called Rehanda digging up; 
a grave in which the dead body of a’ 
woman, the wife of Ram Autar, was buried, | 
and placing corpse of Balay over the corpse, 
of the woman. They said that they had- 
then tied up Badal with ropes, and brought i 
him to the Police Station. It is to be 
noted, that at the time the report was’ 
made, there had been ‘no excavation of: 
this grave, and the body of Balay had ` 
not been discovered, Sub-Inspector Fazl- . 
ur-Rahman, the officer in charge of the 
Payagpur Police Station commenced the’ 
investigation. He wrote at once to the, 
District Magistrate of Bahraich requestiag 
permission to dig up the grave of Ram, 
‘Sutar's wife in Rehanda. Badal himself 
accompanied the Police Officers to Rehanda ' 
and indicated the site of the grave, The 
ground was dug up on the 5th March, _ 
1938. and the corpse of a male Hindu was : 
5 This corpse was with-- 


BI | 
of the corpse was such 


opinion was not possible. -The case then 
procéeded. Badal was placed before a Magis- 
"trate under the impression that he.was go- 
, ing to. make a confession. He refused, 
. however, to make a confession -before a 


Magistrate. ‘Thé woman Bitta, his wife;. 


‘deposed that she was present at the time 
that Balay was done to death and- that 
he was murdered by Badal, Suraj Bakhsh 
and Patan. She made a statement that 
‘her step-father. Badal and she ‘had been 
carrying on an adulterous intrigue for 
` five or six years. When the three. men 
Badal, Patan and Suraj Bakhsh. were tried, 
the evidence against them was evidence 
to ‘the effect that Balay had disappeared, 
that Behari had seen. him leaving his 
house with Badal and Patan, that Badal 
had confessed that Balay had been murdered 
by himself and two other men and that 
“he had been buried in the grave of Ram 
Autar’s ‘wife, that after he had made his 
-` eOnféssion, Badal had taken the Police 
-Officers to the grave of Ram Autar’s wife 
that that grave had been. dug up and 
that the dead body of Balay had been 
discovered there. There was further evi- 
dence to the: effect that Balay had been 
murdered, There was evidence that Badal 
“bad given to the .Sub-Inspector a dhoti 
and an angaucha which he said he had 
taken from the body of .Balay. There 
was also the evidence of. Musammat Bitta. 
The evidence of Behari was not heard 
by- the . learned Sessions Judge as he 
was of opinion that Behari was of such 
tender years as not to understand the 
nature of an oath or to distinguish between 
truth and falsehood. One of the assessors 
was .of opinion that Badal was. guilty, 
Three were of, opinion that theré was no 
casé-against Patan and Suraj Bakhsh. The 
. learned Sessions Judge acquitted the 
three men. We have said the Crown does 
not contest the acquittal of. Patan and 
. Suraj Bakhsh, but has appealed against the 
acquittal of Badal. < 
-~ Woe have had great difficulty in following 
` the reasoning of the. learned Sessions J udge 
in the judgment in which he has acquitted 
Badal. His method of approachin g the case 
was to give short abstracts of all the state- 
ments of the witnesses. He then proceeded 
to enuncjate a view of law, with which we 
cannot agree, to the effect that the evidence 
as to Badal's - confession. ‘before Rudra 
Bakhsh . Singh and the other villagers-waa 
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because it had ‘not been cor-, 
roborated by asubsequent confession made, . 


‘before a Magistrate. He further found, 


as far as we can gather, that neither Rudra 


‘Bakhsh nor the other villagers who deposed 


to confession were reliable witnesses. He 

found that Musammat Bitta was not telling © 
the truth. He made no reference to the ` 
facts that at the time when the first report 

was made the body of Balay had nof been 

discovered, and-that it was 'disċovered in ; 
consequence of -the information which 

purported to have been given by Badal, 
and that Badal himself had indicated the 
place where the body was buried. He 
made no reference to the evidence as io 
Badal having produced a dhoti and angaucka. 
which weresaid to have been taken from the 
body of Balay. “We fiad it difficult to 
understand what view he took as to ske 
conduct of the Police in the case, He seems 
to have been of opinion that the headman 
of the village and other villagers had ° 
deliberately fabricated a fales case against 

Badal, Suraj Bakhsh and Patan, He 

says:— ; 


The reason 
may not be far to seek, bet I have only to > 
see if the charge of murder against tha 
three accused had been established beyond 
reasonable doubt, I have already given 
my reasons for suspecting the evidence for 
the prosecution. To my-mind tha case for tha 
prosecution seems to be berat with grave 
doubts and, in my opinion, the benefit of 
doubt must be extended to the accus- 
ed under the circumstances of the case.” 


We have nowtolook more closely into 
the evidence. We first take the learned 
Judge's view of the law. There is a decision 
of this. Bench: reported as Emperor v, Raj 
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Kali (1) in whichit was laid down that 
an admission of guilt by an accused person 
to certain villagers supported by a confes- 
sion subsequently made before a Magistrate 
was sufficient for that peraon’s conviction, 
even though the confession was subsequent- 
ly retracted. The statement of law in that 
decision has been interpreted by. the learned 
Sessions Judge tothe effect that unless anad- 
mission of guilt made by an accused person 
to villagers is subsequently corroborated by 
a confession to a Magistrate, the evidence of 
such admission is of no value as against the 
a€cused person, This isacomplete misap- 
prehension of what was stated in that 
decision and there is a complete misap- 
prehension of the law on the subject by the 
learned Judge. The evidence of an admis- 
Sion of guilt to villagers may be as strong 
evidence against an accused person asa 
confession before a Magistrate. It requires 
no corroboration. The Court has to decide 
whether the persons before. whom the 
admission is said to have been madeara 
trustworthy witnesses. This brings us to 
the next poiat. Are the witnesses who 
have deposed to this admission of guilt 
by Badal trustworthy witnesses? The 
reason he gives for this finding that they 
are not trustworthy is that.ha was not 
impressed by the demeanour of Rudra 
Bakhsh Singh who, according to hin, 
evaded answers. But the fact that he 
discredited the evidence of Rudra Bakhsh 
Singh (even if that evidence were tightly 
discredited) afforded no reason for his 
discrediting the evidence of Shankar Bakhsh 
Singh and Sheo Oharan. Further, his 
failure to note that the body had not been 
discovered at the time that the first report 
was made and was discovered’ apparently 
owing to the information given by Badal 
had largely vitiated his conclusion on this 
point. . 

There may be considerable force in the 
suggestion that Musammat Bitta, if she 
did see the murder, was really an accom- 
police, She undoubtedly was on her own 
showing @ woman who had been commit- 
ting adultery with Badal, but the learned 
Judge's reasons for discrediting her can- 
not be accepted, Hə says:— , 


“There is no doubt that. this woman's. 


character is very bad, which she has so 
shamelessly admitted in her, deposition 


(1) 98 Ind. Cas. 250; 30. W, N. 813; 1 Luck, 577; 
Se R. 1926 Oudh 622; 27 Or, L, J. 1308; 29 O. 0, 


+ . 
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before me and the probability seems to be 
that it was the bad character of this- 
woman which has been responsible for the 
murder of her husband. We have it in 
the evidenca for the prosecution witnesses 
and even in the First Information Report 
that there was not much love lost 
between her and her murdered husband 
Balay and that she was not quite willing 
to remain with her husband. It is, there- 
fore, all the more improbable that she on 
suspecting some foul play would have 
followed her husband clandestinely to the 
scene of murder. It also sounds quite: 
improbable that Balay could have been 
induced to go with the-accused Badal’ 
and Patan to a lonely place more so on 
pretext of committing a theft somewhere 
at an odd hour in the night particularly 
when he knew that the relatioas between 
the accused Patan and Badal and himself 
Were so strained and in view of the fact 
that Balay had never before bean known 
to, participate in any theft or to have been 
an accomplice of the two accused in like: 
matters, Then we find that Musammat 
Bitta on her return from the scene- of 
murder does not speak a word to any 
one in the village, or make an attempt 
whatsoever to expose the horrible truth | 
about the murder and the people who. 
had perpetrated the same. ìt seems that 
having got rid of her husband with whom 
she did not want to live she is anxious 
to have her step-father Badal put out of 
her way as he was the only obstacle in 
her way to absolute freedom.” 

The learned Judge here has completely 
ignored the fact that the woman deposed 
that: she had bean carrying on an adul- 
terous intrigue with her step-father Badal. 

We next come to the evidence of Behari. 
The learned Judge calls him a boy of 
eight but the Magistrate has described 
him. asa boy of ten. The evidence which 
this boy had to give could have been ag 
to having ssen Balay going away with 
Badal and Patan and as to the identity 
of the dhoti and the angaucha. We note 
that the Oommitting Magistrate did not 
question him on the latter point. This 
was all the evidence which he could have 
given. It was a very simple part of the 
case and the evidence of aeboy of ten 
upon: this point, even if he were a stupid 
boy, might have been very valuakle. The 
learned: Sessions Judge did not give him 
a chance of making his statement, He 


909 


was; apparently, put two, fquestions. We 
dò: not; know. how | those. ;questions. were 
put or whether the. boy was in a-position; 
to. understand. thém. He is reported to- 
have deposed; “4 cannot distinguish what 
is truth and what is. falsehood. 1 do not 
kaow what is oath.” ..The boy's incapacity: 
to understand the nature of an oath need. 
not: have-been material but a boy of eight’ 
to..ten must be-mentally deficient if he 
does ‘not: know the difference between. 
truth and . falsehood, ‘and. we are not 
satisfied .with the..mauner in. which his. 
evidence was excluded. . 2 . 
-The learned Judge's method of treating: 
the -case. has: + put: this Couri in a con-` 
siderable difficulty. We are unable upon: 
his judgment to arrive at-any exact- 
finding. We are, not; satisfied with the 
rejection of Rudra Bakhsh Singh’s evidence: 
for the: very scanty reasons. given by the. 
learned Judge, Rudra Bakhsh Singh is 
the headman -of: the. village.’ Absolutely: 


nothing has, been -elicited either from his; 


examination-in-chief - or cross-examination. 
to show , why: Rudra. Bakhsh‘ Singh, who 
is-a, Thakur, and, -a man in a responsible 
position, should have gone out of his way 
to fabricate a, completely-false case against 
these: three men. His evidence may be- 
unreliable -but it has been discredited for 
insefficient . reasons nd -we-are not in a. 
position to, -say whether his _ evidence-:is 
reliable. or-- unreliable on- the 
before us.. We have already -noted that 


nothing was- brought about against Shankar. 
Bakbsh Singh or Sheo - Charan. -The_ 


learned.. -Judge's theory was apparently 
that these leading men of the village.had: 


fabricated deliberately a false charge.against- 


- these. three men.. He refused to suggest. 
any reason. why they should have done 
this, stating: that it was not his business” 
to’.find.out the reason. He has completely, 


ignored the point-that if the sole object. 


of these men was to-save the, murderers of 
alay and implicate. innocent persons it 
seems. difficult to. understand why they 
wished to take any action or to bring 
the matter to. the notice of . the Police, 


This- much is clear that at the time the, 


report. was.made the remains of Balay. 


were. buried in a grave. superimposed. 


upon the remains of ‘a woman's corpse 


and that ordinarily. no- one would. have- 
We.” 
have given this case -careful consideration - 


known where’ .Balay’s remains were. 


and have come to. the -conclusion that- we, 
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should adopt the following course. Th® 
case. should go back for re-trisl before 2 
different Judge.. We. accordingly direct 
thatthe acquittal of Badal be. set aside, 
and that he alone should be re-tried by 
the learned Sessions Judge of Fyzabad. 
All the prosecution witnesses, who have been 


called .before the Sessions Court, ‘will be- 


re summoned... Badal, who is without-funds, 
will be given the services of a Fyzabad 


Counsel to be -selected by the. Sessions’ 


Judge atthe Government expense. Badal 
did’ not summon any defence- witnesses 
in the original trial and he will not be 
permitted to summon any defence. witnesses 
now, but if he wishes to produce evidence 


of wunsummoned witnesses he will be 


allowed to do so, The learned Sessions 
Judge in re hearing the case will again 


-consider whether Behari’s evidence should” 
be admitted and he: will, of course, not be- 
affected on this or. any other point by the” 


previous decision’ of Mr. Gokul Prasad. 
Mr. Gokul Prasad’s proceedings will -be 
considered annulléd, although tke previous 
statements of witnesses recorded by him 
will be permitted to-be used according 
to the’ provisions of the Evidance Act. 


We direct the learned. Sessions Judge to: 
We note that the- 


clear up certain points. 
evidence was very sketchy as to the 
corpse over which Balay’s corpse had beed 
placed. 
identification of Balay’s -corpse was not 
as. clear- as it -should- have been.. We 
further note that. the ‘evidence of the 
identification-of the dhoti -and the angaucha 
was not.clear. We-express no. finding of 
any kind asto the innacence or guilt of 
Badal or as to the value of the evidence 


against him. We have indicated: certain: 


points that require consideration, and the 


learned Sessions Judge will arrive at his: 


own finding upon these points and upon 
all other points. Badal will be remanded 
in custody until the case is decided. 

-Au Re-trial ordered. 


We note thab the evidence of- 
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CALCUTTA HIGH COURT. 
. ORIMINAL Revision No: 1004 OF 1927. . 
i March 8, 1928; 
‘ Present:—Mr.,J ustice Mukeriji,. - 2 z 
NARAYAN. OHANDRA BORAH-—Aooyaro 
— PETITIONER | ‘ 
versus 
" EMPEROR—Opposire ‘Pang. 
Opium | Act (T of 1878), s. 9. (c)- (D—Opium ` 
` Rules, mr. 80, 31— Char. ge. for being. in possession of 
_ opium not covered by license—Opium cakes supplied 
` by treasury often overweight—Duty of .prosecution— 
_ ` Burden of proving that surplus was not due to 
‘accumulation of” 
bound to re-weigh.. 


` @ There is no rule enjoining: a duty on. a ligenses ‘ 


for sale of opiúm to re-weigh the quantity of opium 
-supplied by. the treasury and enter in the stock 
register the actual weighb -and not the weight which 
thé treasury has declared and if he keeps his accounfs 
on thé footing of NG weight as given by the tréasury 
he cannot be'said tohave contravened rr. 30 and 31 
-of the Rules under the Opium Act. 
Where there is.evidence to show. that. the -cakes- of 
opium supplied by the treasury are often overweiglt, 
beforea licensée can be convicted for being in pos- 
session of opium “not covered by the license, it must 
.be proved that the quantity of excess opium in’ his 
- possession is such that he could not-have acquired 
-ìt by an accumulation of the excess- supplied-by 
:the treasur 
Mr. Probodh Ch. “Chatterjee, for -the Peti- 
tioner. ei : 
z Mr, Khundkar; for the “Ordwn:: 


- JUDGMENT. This Rule: has- “been 
eissued to show cause’ why -thé conyiction 
‘of ‘and the sentence passed j jon- ‘the -peti- 
.tioner -should not be set aside or., such 
other or further orders should: not be pass- 
ed | as to this Court may seem fit. and 
proper., on grounds Nos, 3, 3, diand 5. of the 
petition; : 

"The. petitioner is a salesman. in . a. . licens- 
“ed” opium shop.* Oa a surprise visit. be- 
„ing paid to the shop by an Inspector 
“of Exciss. two. irregularities! appear. to 
have been noticed; first, that the petitioner 

“had solda. short’ weight ofl opium. to a 
‘customer, and ‘second, a. quantity of opium 
“27 tolas- 9 as. in. weight was found in 
“excess of the- in the 





quantity. - shown 
stock register, and it was found, hidden 
“in the: premises,. On these ‘irregularities 
“charges under èls. (c) and (F), s. 9, Opium 
-Act, were laid against the petitioner. 
The | “Sub: Divisional Magistrate convicted 
the petitioner. under both ‘the Clauses, The 
owner of the shop was jointly tried with 
‘the petitioner’ and was -acquitted; and 
“with”. him. we -are no. longer’ concerned. 
, Against D conviction aforesaid’ the psti- 
| ° 
peg 
t 
I 
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„tioner: pa tothe Basa ae Judge 


‘who.-set aside. the conviction - under- s: 9, 
‘el: (f), Opium- Act, - hołding;: -that. -the 
evidence’ relating to: the shortweight: sale 


““was-not satisfactory. He, however, upheld 


the ‘conviction: under-s. 9; -cl,-4(0), ‘and 
reduced ‘the: sentence. : “originally: parren 
on the pua 


‘ed -are’.that. the petitioner. was . “tiot in 
- posséssion of the opium, that if he poŝ- 
_sessed:it, it was possessed under ‘a license 
‘and that the charge is-defective. «~*:: + 

It has, been found: -by.-the learned: ‘Sés- 
-sions Judge that cakes-of. opium + :suppli- 
ed.-by the treasury-are-often. overweight 
-and of. six cakes- taken: at random “none 
-was underweight, but: all-were overweight, 
-the excess averaging: about 14 tolas: in 80 
A=]. sr.)... .On.this:.finding: it would -be 
essential to. superadd :a: further -finding 
that it was:not -pessible for the’ pétition- 
ier- or his master to have acquired’ -the 
27. tolas-9 as. by -accumulation -òf the 
excess supplied: by the treasury, : -béfore 
it can-be. said that this. quantity: which 
was found. in the Shop- : was not *edvered 
_ ‘There: “in ‘To: “such “find- 


behalf ‘of he: prosecution: “it is -not-:pos- 
-sible to- arrive:-at’ such a.. finding: The 
. Sessions’. Judge. has based: the conviction 
on the fact that the excess was. not!re- 
ported, to -the ‘authorities; nor shown: in 
the stock register, but was kept hidden. 
The clause runs:— .- 

“Any person who in contravention of 
this Act, or of Rules made and notified 
under s. 5 ors..8 possesses opium, etc.” 

None of the facts on which the -learn- 
ed Ssasions J udge has’ relied can=be- found 
to contravene any *-of ‘the. provisions. of 
the Act... The- charge: framed-against-the 
petitioner does’ ‘not set: out which rule 
or “rules. framed ‘under -s.. 5’-or's,. 8, 
the . petitioner has “@ontravéned by--not 
reporting the excess to. the authorities, 
or not showing it -iw the stock register 
or keeping it Hidden. This. should have 
_baen stated in:-the -charge- if it’: was 
“intended to. proséciite : the. pétitioner. ‘for 
being in: posséssion ; of the excess. in breach 
of any . such „rules. + It id -obviouse that 
“before the petitioner “can be ‘convicted 
-£0r--being--in-.possession- in. ‘Coatravéntion. 
lof a tate, he should “be. told. “which” rule 
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he is alleged to have contravened. The 
question, therefore, arises whether a re-trial 
should be ordered so that the petitioner 
may be re-tried on a charge properly fram- 
ed. Now, I have been taken through 
the conditions of the license and the 
rules framed urfder the Act, but I am 
not satisfied that there has been a breach 
thereof on the part of the petitioner in 
possessing the opium as he did. I do 
not find any rule enjoining a duty on 
the petitioner to re-weigh the quantity 
of opium supplied by the treasury and 
enter in the stock register the actual 
weight, and not the weight which the 
treasury has declared. If he keeps his 
accounts on the footing of the weight 
as given by the treasury, it can hardly 
be said that rr. 30 and 31 are con- 
travened. Failure to report the excess 
or keeping the opium hidden is perhaps 
even less thought of by the rules. It 
-has also been urged that it is possible 
that the petitioner came by the excess 
by selling shortweight to customers, 
but I do not see my way to make 
such an assumption against the petition- 
er, the more so as the positive case 
of shortweight that was made against 
the petitioner has failed. 

The result, in my opinion, is that the 
‘Rule should be made absolute. The con- 
viction of the petitioner is accordingly 
set aside. The fine, if paid, should be 
refunded. f 

A, Rule made absolute, 


` 





NAGPUR JUDICIAL COMMIS- 
“SIONER'S COURT. 
CRIMINAL Revision No. 46 B or 1928. 

' June 30, 1928. 

Present:—Mr. Kinkhede, A. J. C. 
MUHAMMAD IBRAHIM—Accoszep— 

APPLIOANT 
VETSUS ` 
EMPEROR—NON-ÅPPLCANT. 
Criminal Procedure Code (Act V of 1898), ss 154, 
161, 162—First Information Report, evidentiary value 
of—Penal Code (Act XLV of 1860), ss. 141, 145— 
Unlawful assembly—Common object-—Burden of proof 
—Parties ‘vindicating rights by unlawful means— 
Assembly, whether unlawful. _ 
4 First Information Report is information received 
under s.154, Oriminal Procedure Code, and not in- 
formation „received after the commencement of 
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investigation which comes under ss. 161, 162, Crimi- 
nal Procedure Code. Though not substantive evi- 
dence, it is yet of acknowledged value, becanse it 
shows materials on which the investigation com- 
menced and the manner in which the occurrence 
was related when the case was first started and may, 
therefore, be used to corroborate or contradict the 
[p. 903, col. 2.] 

Autar Singh v. Emperor (1) and Azimaddy v. 
Emperor (2), followed. 

Law discourages a combination of man fora com- 
mon purpose, if such combination is conducive to 
rioting and disorder. [p. 905, col. 2.] 

It isfor the prosecution to show that the common 


“object of a crowd was such, as would constitute it 


an unlawful assembly under s. 141 .of the Penal Code. 
ribid. 
i a AR IA v. Peelimuthu Tevan (3°, followed. - 
An assembly does not become unlawful by reason 
of its lawful acts exciting others to do unlawful acts. 
An assembly is unlawful, if it consists of a , body 
of men, who are determined to vindicate their rights 
or supposed rights by unlawful force ard when they 
engage ina fight with men, who, on the. other hand, 
are equally determined to vindicate by unlawful 


-force their rights or supposed rights, as no question 


of self-defence arises in such a case and neither side 
is trying to protect itself but each side is trying to 
get the better of the other. [p. 906, col.1.” 

Queen-Emopress v. Prag Dat (6), referred to 

Criminal revision against an order 
of the Sessions Judge, Akola, dated the 
13th February, 1928, in Criminal Appeal 
No. 384 of 1928. . 

Mr, A. Razak, for the Applicant. 

Mr. G. P. Dick, for the Non-Appli- 
cant. : 

ORDER.—This order will govern the 
disposal of the Criminal Revisions Nos’ 
47-B to 63-B of 1928 also. 

The Counsel for the Muhammadan 
applicants says that they were impro- 
perly prcsecuted as aggressors and rioters. 
The argument’ is that the Hindus had 
assembled at the Padamtirth to take 


‘out kamdees of the tajias immersed there, 


and thereby wounded the religious feel- 
ings of the Muhammadans, and. that they 
themselves were prompted ta go there 
by their desire to retaliate what, they 
call, was a provocating action of tne Hindus, 
On the other hand, it is contended on . 
behalf of the prosecution that the Hindus 
had gone to the Padamtirth for the per- 
formance of their usual evening ablutiozs, 
sandhia and prayers at the bank of the 
eacred tirth, that this act of assembling 
on the banks of the tirth for the per- 
formance of such religious duties on the 
part of a small orthodox section out of 
the large Hindu populace of the town 
was not unusual and afforded no proof cfan 
intention to commit riot; that amongst 
the people so assembled were persons 
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such as, school masters, Patwaris and others 
‘who were on their way home from Oourt 
olice or their usual places of business, 
and that their stoppage at the tank must 


be to enjoy rest on the way after the 
day's toil and labour, and not to further. 


any premeditated common object of taking 
out the kamdees of tajias from the tank, 
as insinuated by the Muhammadans, much 
less to get themselves involved in a 
fight. The prosecution, therefore, sug- 
gests that from the mere presence of a 
large crowd of Hindus at the firth no 
inference, that they assembled in la mood 
to tike out ths kamdees from the tank 
and thus give further cause for provoca- 
tion to the Muhammadans, could be drawn. 

The trying Magistrate, as also the 
Sessions Judge, have rejected’ the version 
given by accused No. 1, Muhammad Ibra- 
him, in his examination as an accused, 
to the effect that the Hindus were seen 
by him engaged in taking out the kamdees 
from the tank ; that as he protested: against 
it, he was assaulted by some of the 
Hindus, and on one Muhammad Yasin 
Butcher coming to his rescue the' Hindus 
assaulted him as well, and that when he 
called out for. help, a band of Muham- 
madans appeared onthe scene for rescu- 
ing him and Yasin, and beat the'Hindus. 
The question, therefore, is whether this 
was ‘a, fact and ifso whether the decision 
of the Courts below is based on: legally 
admissible evidence onrecord. The trying 
Magistrate's reasoning regarding this mat- 
ter is’ that, had this been a fact, “and 
had the Muhammadans including 'Muham- 
mad Ibrahim been simply attracted to 
the scene of occurrence by the sight of 
the kamdees taken out or in the process 
of being taken out by the Hindus from 
the tank, that fact was bound to find a 
prominent mention in Ibrahim's First In- 
formation Report dated 5th August, 1927, 
(Ex. D-12) made -to the Police Thana 
regarding the injuries received by him 
there. The correctness of this ‘line of 
raasoning is not open to doubt unless 
Ex. D 12 itselfis inadmissibla in evidence 
and has no evidentiary valag. Since it 
is a fact that it was omitted from Ex. 
D-12, a doubt naturally arose in the mind 
of the trying Magistrate as to why such 
an important circumstance, if it was a 
fast, came to bə ‘omitted. The omission 
obviously led him to doubt the veracity 
of thos witnesses for the defeaca who 
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-dsposad that the Hindus were seen taking: 
out the kamdees. Naturally such evidence 
would bs suspected as an improvement 
and afterthought and rejected as being 
inconsistent with the probabilities, as or- - 
dinarily an informant woutd not omit 
such an important event which attracted 
him to the spot, from his report. As it 
appears that, this omission from -the First 
Information Report of a material circum- 
stance, was the principal reason- which 
led the trying Magistrate to disbelieve 
the oral evidence adduced in support of- 
the defence, and to treat-the defence - 
based on it as untrue, the applicants. 
have naturally -focussed their attack: in: 
this revision on the legal objection that: 
Ex, D-12 was wrongly admitted into evi-. 
dence. Therslevance and evidentiary value 
of the said First Information Report (Ex. 
D-12) must, therefore, - be examined be- 
fore dealing with the merits of the case,’ | 
It is said on behalf of the applicants 
that, as Ex. D-12, was a statement to 
Folica, it wasnot admissible under s. 162, 
Criminal Procedure Code. Buta First: 
Information Report is information receiv- 
ed under s. 154, Oriminal- Procedure 
Code. It is not information received -aiter 
the commencement of investigation ‘ so as 
to come -under ss, 161, 162, Oriminal 
Procedure Code. It is information given 
o2 the initiative of an informant, on which, 
an investigation is commenced, and which, . 
though not substantive evidence, is yet . 
of acknowledged value, becausa, it shows 
materials: on which the investigation com- 
menced, and the manner in which the 
ozcurrence was related when the case was 
first started. It may bé used to corroborate 
or contradict the author of it, as held 
ia Autar Singh v. Emperor (1). This 
-Qourt’s Oriminal Circular ‘I-7 .aleo clearly 
lays down that this “information -is the 
tasis of the case, and whether it be true 
or false it, at any rate, usually represents 
“what was intended by the informant to 
te the case set up by him at the time. 
In view of the notorious tendency in this 
‘@ountry to improve upon: the original 
. statement of -facts to strengthen the case 
as it proceeds, and sometimes to add to 
the persons originally named as offenders, 
it is of great importance to show what 
was said in the first instance.” The 
Circular lays down the necessity of taking 
ai 21 Ind. Cas, 882; 17 0, W. N, 1213; 14 Qn. L, Y 
è a i 
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down. word .for word the information in 
every cognizable case, and. the substance 
only with sufficient. detail in the case of 
a. non-cognizable offence. The words of 
s. 154, Oriminal Procedure Code, are 
also clear: ‘Every information relating 
to the commission of a cognizable offence, 
if given orally...... shall be reduced to 
writing........and be read aver to the 
informant; and every such information, 
whether given in writing or reduced to 
writing as aforesaid, shall be signed by 
the person giving it...... ”. In Azimaddy 
v. Emperor (2) it was. held that a. First 
Information under s. 154 of the Code 
is not.-a statement within s. 162. The 
objection based on s.- 162, Oriminal Pro- 
cedure Code, therefore, fails. 
. In this case the document having been 
produced by the accused in support of 
their own defence, there was no need for 
the prosecution to formally prove it as 
against. the party producing it. The 
offence in respect of which the information 
was laid by Muhammad Ibrahim was a 
eognizable offence, and, therefore, I am 
entitled to. hold that the requirements of 
law and of the Oriminal Circular had 
presumably - been duly complied with. 
The original of Ex. D-12, which is a 
certified copy of the First Information 
Report, purports to be signed by the 
informant. There is, therefore, no room 
for the argument that it did not. reproduce 
word. for word the information given by 
‘the informant Muhammad Ibrahim, or that 
.the .omission about the kamdees was due 
:to the neglect of the Police Officer to 
¿record it.. I,therefore, hold that the docu- 
:ment was legally, admissible against the 
-accused and was rightly used against 
. them. ' | 
- The trying Magistrate was thus per- 
-fectly justified in using the First Informa- 
„tion Report. for discrediting the present 
¿story or the author of it, and in drawing 
adverse inference against the accused from 
_the absence therefrom of this most import- 
': ant piece of information that the informant 
“had seen the Hindus actually engaged in 
. taking out the kamdees at the Padamtirth. 
. It, therefore, seems quite natural that the 
further story of. the accused to the effect 
fhat Muhammad Yasin came to Muhammad 
._Ibrahim’s rescue, that the other Muham- 
madans subsequently came to Muhammad 
- (2) 99 Ind. Cas. 227; 54 O, 237; 44 ©. L. J. 253; A. L 
'R. 1927 Cal. 17; 28 Cr. L.J. 99. 
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Yasin’s rescue, and that everyone waa 
there in right of self-defence, should" 
also appear to the Magistrate, under the 
circumstances of the case, as an improve- 
ment or invention designedly put forward 
to escape from the punishment which the — 
law provides for rioters. The applicants’ ` 
legal objection, therefore, fails. < 
Referring to the pre-riot hiatory, the learn- 
ed Counselargued on behalf of the appli- 
cants that they were not in fact, nor were 
they likely to be, the aggressors, but that it 
was the Hindus alone who were the 
aggressors and were the really provocative 
people, from the very begirning, that the 
Muhammadans, however, all along main- 
tained an attitude of non-violente, anade“ 
acted as law-abiding citizens, especially 
as they always succeeded in obtaining 
the support and help of the Executive 
Authorities to secure to them the due 
exercise of their privileges, elthough some- 
times late; that the Hindcs very often 
met with a defeat at the hands of the 
authorities, as, almost every effort which 
they made to assert their rights in a 
manner causing annoyance to the Muham- 
madans was foiled and caused them much 
disappointment and anguish. The learned 
Counsel wanted to suggest by adopting 
this line of argument, that the Muham- 
madang must {have been dragged to the 
several scenes of occurrence more in self- 
defence than as assailants or persons taking 
the initiative in the riots, and, that, they 
would not, locking to their past attitude, 
resort to force or violence on the 4th of 
August, for the first time, because, although 
.the religious susceptibilities of the Muham- 
madans were being violently injured by the 
offence and obstructive attitude of Hindus, 
they had admirably kept themselves under 
control in the past, and sought the help of 
the authorities in critical times, and observ- 
ed great seli-restraint and avoided, as far 
as possible, fracas with the provocative 
Hindu population of Basim, which, as.they 
say, was practically up in arms against 
them. It is, therefore, strenuously urged 
that the Sessions Judge erred in law in 
holding that the Muhammedans were the 
first to start the rioting ky causing or 
inflicting injuries to some of the Hindus at 
the Farsi; that even if they did so, they 
were perfectly within their right of private 
defence of person and property, in order to 
prevent any trespass on the graveyard of 
Bannusha the inamcertificate-holder, and 
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that at no moment did they s6xceed its pro- 


e per limits. : 


. On the other hand, it is argued on behalf 
of the Crown that the incidents which had 
occurred at the Farsi sounded the bugle for 
liot, In thie connection it is necessary to 
know what the learned trying Magistrate 
found on the. point. Imay usefully quote 
a relevant passage from the trying Magis- 
trate'’s unparagraphed judgment:— 
: “It was certainly a very childish and 
unreasonable thing for Ibrahim to have 
stopped the Hindus fromusing the foot- 
path especially.as there was water over the 
arsi and as the Hindus had often used 
the path and had gonetothe tank by that 
very “path. Under normal peaceful con- 
ditions even, one would expect - these older 
men (meaning Panwelkar and other Hindu 
passers-by) would have just told Ibrahim 
not to be such an assas to object and then 
to have used the path without paying any 
further attention to Ibrahim.” * * “The 
Hindus now come across Ibrahim, the 
nephew.of Bannusha who is the inam certi- 
ficate-holder.- Here was a chance of pay- 
ing back the debt over the graveyard 
dispute. Iam inclined to believe that they 
actually beat him. At any rate Ibrahim 
now raised an outcry and Musalmans from 
the direction of the ‘Bhatti’ came rushing 

p tothe rescueof Ibrahim, and attacked 
the Hindus atthe ‘Farsi’ and so the riot 
began.” + f 

The following extracts from paras, 
17 and 18 of the judgment of the Sessions 
Judge make the position still clearer:— 

“* * Tt is clear that the first beating seen 
by the Muhammadans at the Bhatti was that 
atthe Farsi, and-the prosecution story 
about the altercation over the crossing and 
the thorn-obstruction there must, I 
imagine, have a basis in truth. * * It seems 
clear that the quarrel started at the Farsi 
itself, and that it was'dusto the obstruc- 
tion of the thorn-fencing. I believe that 
-Ibrahim had put the fencing there and was 
sitting near it, and that the. Hindus got 
annoyed with him and threatened to beat 
him, or may have actually started to da 
.so-when Ibrahim | called for assistance, I 
do not think that Ibrahim would have 
dared to start the beating when he was so 
outnumbered by. the . Hindus including 

- truculent persons like Panwelkar. * *” 
_‘* * After all, a quarrel usually starts 
. through someincident, however trifling, and 


_. the mere fact that Yasin was passing and 
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was recognised by the Hindus would probab- 
ly not lead them to attack him-entirely ún- 
provoked. On the other hand, the little 
matter of the obstruction at the Farsi was 
quite sufficient to lead to an attack: I have 
no reason to doubt that, Yasin came up.” by 
that road. ButI. think that’ he: arrived 
just after the beating started, and” was 
rushing up to help the other Muharm madang 
when he was intercepted and beaten by the 
rear guard of the Hindus at the tank. * * 
Being out numbered he would quickly be dis- 
posed of, and the tide of battle having pass: 
ed on, he might. have made his escape * * 
and may * * have. swooned or’ been again 
beaten and finally collapsed. That being the 
most probable sequence sf circumstatices, 
itis clear and. in fact admitted that no 
rightof defence existed after the first few 
minutes, and both sides who. continued 
fighting .afterwards. were guilty of riét- 
ing.” . SNG GU X 
But it is argued that, by itself; the plac- 
ing of the thorn obstruction does not lead 
to the. inference that Ibrahim. was sitting 
there. in furtheranee of any common unlaw- 
ful object, as he ‘had a right ‘to be there: 
and that, his cry for help, when beaten: or 
threatened to be beaten, was sure to attract 
others who had assembled ‘at the Bhatti 
in the neighbourhood, more, for his rescue 
than, for taking revenge on the Hindus: 
and that, unless aid .until it were shown 
by the prosecution that; the assemblage 
was animated by the same common put: 
pose with the intention of furthering it 
and that the said purpose was unlawful. 
the assembly could not be termed un- 
lawful. Law discourages ʻa combination 
of men for a common purpose “if ‘such 
combination is conducive to rioting and 
disorder. Certainly, as observed in Queen- 
Empress , v. Peelimuthu Tevan (3) it ‘ig 
for the prosecution ‘to show “that the 
common object of a crowd was such as 
would constitute itan unlawful assembly 
as defined by s. 141 of the Indian Penal 
Oode. In that case, nothing more of the 
assemblage was known. than that they 
were ‘in a large crowd and’ were armed 
with bill-hooks and sticks and that they 
dispersed at orice on- seeing -the Police 
it was held that though these facts, -in 
the absence of any proof of common 
intention, raised a strong suspicion that 
the men’ had -not - assembled with. any 
(3) 24 M, 124; 1 Weirs3, - = 
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harmless or innocent intention, they did 
not afford proof that the intention of 
the members of the crowd was to use 
eriminal force or to commit criminal 
offence. In thah case, no evidence was 
given as to. the disturbed condition 
of the District and especially .as to the 
relations existing between Shanara and 
the Maravara in the neighbourhood, and 
the action taken by the Maravars about 
‘the same time. Benson, J., therefore, 
observed:—‘“Had such evidence been given 
it might * * have been sufficient to lead 
_ to an inference as to the unlawful character 
‘of the assembly, though it would not 
necessarily do so, for it might be that 
the crowd had come together for a law- 
` ful purpose such as to discuss the situa- 
tion or to petition the authorities, and 
had armed themselves with sticks and 
pill-hooks for protection against anticipat- 
ed violence from the Shanars. The ‘com- 
mon object’ of an assembly is to be as- 
certained from the acts and language of 
the members composing it and from a 
consideration of all the surrounding circum- 
stances.” ` 

Tt is true that an assembly doss not 
become unlawful by reason of its lawful 
acts exciting others to do unlawful acts: 
Beatty v Gillbanks (4). Even an assembly 
lawful in itsinception may become unlaw- 
ful by its acts: cf. Queen v. Khemee Singh 
(5). In Queen-Empress vV. Prag Dat (6) 
- it was observed* “when a body of 
men are determined to vindicate their 
rights, or supposed rights, by unlawful force, 
and when they engage in a fight with 
men, who, on’ the other hand, are equally 
. determined to vindicate by unlawful force 
their rights or supposed rights, no ques- 
. tion of self defence arises. Neither side 
is trying to protect itself, but each side 
is trying to get the better of the other.” 
In such a case the claim of right be- 
comes reduced toa mere pretext for fight- 
ing. The assembly’ is unlawful not 
because the claim of right is immaterial 
but because it was not the real object of 
the fight. f 

In view of the facts held by the Courts 
below to be proved against the applicants 


| (4) (1884) 9 Q. B. D. 308; 51 L. J. M.O. 117: 47 L. 
2 De 31 W. R.275; 15 Cox O.C. 138; 46 J.P. 
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in this case, it could most appropriately 
be inferred that, as both the communities , 
wereina state of extreme tersion, from 
before and also at about the time when the 
Tiottook place, such of the Muhammadans 
as were ina mood to fight must have been 
actuated by adesire to bring the matter to- 
a head and must have manceuvred to bring 
about the crisis by putting up the kati or 
thorn-fencing on the footpath and thus 
stopped the usual passage, and posted 
Ibrahim the nephew of the inam certificate-. 
holder at the crossing to protest against its 
use. As remarked by the Sessions Judge 
this slight incident was sufficient to start 
the attack. It appears to me taat it could 
very well have been anticipated that the 
Hindus who were accustomed io use the. 
footpath as found by the Magistrate 
would not -brook this opposition, and the 
boy though armed. with lathi would be 
overpowered by the Hindu passers-by ; 
and that, this incident would well serve as 
an occasion for those assembled at the 
Bhatti to rush to Ibrahim’s rescue at the 
Farsi and to commence the fight. Under 
these circumstances, I am not eurprised to. 
find that the Muhammadans whom the 
learned Counsel for the applicants has 
given the compliment of possessing the 
capacity to be more easily provoked to 
action than their Hindu neighbcurs proved 
themselves so true to that high compliment 
as to begin the riot by using force 
against their opponents at the Farsi. 

Tt is needless to mention that the present 
case is easily distinguishable from the 
cases quoted above on the skort ground 
that evidence answering the test laid 
down in Queen-Empress v. Peelimuthu Tevan 
(3) is quite abundant on the rezord of this 
case, and the acts and utterances of the 
applicants as also the surrounding cir- 
cumstances satisfy the requirements of the 
other legal tests laid down in the other 
cases, and prove beyond doubt that the 
applicants one and all shared the common 
intention to beat the Hindus. I must 
remark that, the conduct of Ibrahim and 
of those who rushed to the Farsi in response 
to his cry, judged by their subsequent acts 
of violence, both at the spot and in the 
other parts of the town to which the riot 
extended, could not but lead to the cnly 
inference that, the posting of Ibrabim eat 
the Farsi to guard the -thorn-fencing 
obstruction put up there, as also the as- 


-semblage of the Muhammadens at the | 
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Bhatti and their rushing to the Farai, was 
re-arranged with the one common 
ualawful purpose of taking revenge on the 
Hindus, The Sessions Judge's finding 
that the prosecution evidence leaves no 
possible doubt as to the presence and 
participation of the applicants before him, 
in the riot fully supports this remark. i 

The question of the right of Bannusha 
or his nephew to put up the thorn-fencing 
obstruction at the Farsi thus becomes 
material only in connection with the 
further question whether thè acts of the 
accusgd persons were justified by aright 
of a private defence of person or property. 
In the absence ofany authoritative adjudica- 
éion of tHe Civil Court, I assume for the 
sake of argument that, the trying Magis- 
trate'’s finding, that the act of Muhammad 
Ibrahim was childish and. unreasonable, is 
correct, andil, therefore, conclude that it was 
an unjustifiable and sham excuse for fight, 
and that, the Hindus, being in a sullen 
mood as found by the Sessions Judge had 
cause to be further offénded at the unlawful 
obstruction to the lawful exercise of their 
usualright of way over the Farsi. Assoon aa 
some Hindus attempted to cross the Farsi 
and remove the thorn-fencing, Ibrahim, in his 
tura, tried to prevent them from doing so by 
use of force, as it appears Ibrahim was then 
armed withalathi. Theturn which the events 
actually took, fully justifies the conclusion 
that the putting up of the . thorn-fencing 
was a sham excuse to provoke the fight ; 
and the several acts of violence on the part 
of the applicants point to the common in- 
‘ention on their part to take revenge on the 
Hindus who crossed the Farsi.as well as 
those whom they may* meet thereafter in 
she other parts of the town to which the 
riot rapidly extended. Under these cir- 
2umstances, the object of the assembly was 
from the very outset unlawful and every- 
one of the applicants wasclearly a member 
of an unlawful assembly, and consequent- 
lyin. their case no question of self-defence 
sould have arisen. 

From the way in which the arguments 
were addressed before him the Sessions 
Judge seems to have concluded that the 
-ounsel made no attempt to dispute that 
he applicants Nos, 2, 4 to6, 8te 15,17 and 
18 wira guilty. He had, therefore, no rea- 
3on to consider the case of each of those 
yersons individually. The only attempt 
nade before him in the interest of indi- 
vidual applicants, was as regards the appli- 
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cants Nos. 1,3, 7and 16. The learned Ses- 
‘sions Judge after dealing with the case of 
‘each of these -four persons came tothe con- 
clusion that applicants Nos. 1 and 3 besides 
being guilty of rioting had cqmmitted the 
offence of causing grievous*hurt to certain 
Hindu gentlemen; that applicant No. 7 
was one of those who was fighting and 
guilty of riot; and that No. 16 was moving 
into the riot instead of away from it and in 
fact encouraged the Muhammadan rioters. In 
view of this clear decision it was useless to 
argue that thé applicants were not guilty, 
or that they.were acting in the exercise of 
their right of private defence of person and 
property. The convictions ofall the eighteen 
applicants for rioting under 5, 147 and 
of suchof them as committed other offen- 
ces with which they were charged under s. 
325/149 of the Oriminal Proeedure Code, 
must, therefore, be upheld. : . 


The Magistrate awarded sentences of im- 
prisonment for varying periods to indivi- 
dual accused persons, and the Sessions 
Judge, in his turn, has remarked that 
“ shey are not really heavy, and in view of 
the serious nature of the riot they cannot 
be further reduced.” Iam, however, asked 
to reduce the sentences, firstly, because the 
offence happened to be committed in the 
heat of communal tension and not delibe- 
rately ; and secondly, because the pre-riot 
history itself showed that the existence of 
civil disputes between the two communi- 
ties of Basim regarding the exercise of their 
respective civil rights or rights to property 


-was the root of all the future evil which be- 


feil them on the 4th of August, 1927, The 
sentences are, therefore, said to have gone 
beyond the legitimate needs of the occasion, 
and it is submitted they require to be con- 
siderably moderated due weight being 
given to the circumstance that the civil 
disputes form the back ground of these 
riots, and that the two communities must 
long since have been pacified and possibly 
rezonciled as between themselves. Lastly, 
it issubmitted that this Court may, in view 
of the provision of sub s. (2) of s. 562, Cri- 
minal Procedure Code, give them the 
benefit of being released -on probation,. as 
contemplated by sub-s, (1) of the said sec- 
ticn, on the ground that they are first 
offenders. 6 

Ihave anxiously considered the question 
of sentences of imprisonment and fine im- 
posed on the accused-applicants, in, the 
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-light of the argument addressed at the Bar. 
“1 feel myself constrained to observe that 
‘although the Courts below have in order to 
‘pring the guilt home to the applicants 
‘given full consideration to the facts, brou ght 
-out in the pre-riot history, which form the 
‘back ground.of the riot, they have failed to 
-give-full weight tothe same facts, while mea- 
‘suring out punishmentto the culprits. It will 
‘be'seen. that the principal points of dispute 
‘between the two contending parties were (1) 
‘the right of the Hindusto carry their proces- 
sion attended with musicalong the public 
streets running in front or by theside of 
the mosques; (2) the right. ofthe Muham- 
madang .to immerse their tajias in the 
Padamtirth tank, and that too, from all, or, 
some of, its sides, without interference to 
its lawful use by the Hindus; (3) the fixing 
‘of the right boundary line between the 
‘limits, of the Padamtirth.tank and. its 
catchment area, and, of the graveyard of 
"Bannusha Fakir, the inam certificate-holder 
thereof; and (4)-the right of the Mubam- 
‘madans claiming to be related to Ban- 
nusha’s family to bury their dead within 
‘the limits of the said graveyard so.as to 
cause no nuisance to the Hindus visiting 
or using the Padamtirth tank . for the 
‘performance of their religious rights and 
“Gbservances. Thesé disputes have given 
trouble in the past few yearsand disturbed 
‘the amity whichis said to have once exist- 
‘6d between the two communities residing 
“at Basim. But looking “to their nature, 
‘anyone can say, (and there can be no two 
opinions on this point), that; they are all 
“matters purely of civil nattre fit to be set- 
‘tled by an amicable settlement outside 
“Court, if the contending parties were B0 
‘minded, or to be more effectively and 
“gatisfacturily decided by an adjudication 
‘oft a Civil Court, should they, or any of 
them,. be advised to take sach astep, A 
“mere resort to petitions to the Execiitive or 
Revenue Authorities, or, for the matter of 
“that, to the Magisterial Oourts, with a view 
‘{9. bring. their’ pressure to bear upon one 
‘party or the other, for occasional wrongs 
“which may be caused by one community or 
“stg individual members, to the other com- 
“unity or its individual members, in the 
heat of its or their momentary enthusiasm 

to’ support-a cause believed to be good and 
beneftial in the interests of the public or 
-gection. of’the public to which it or they 
“belong, can never bring about a satisfac- 
story.: eolution of such disputes, although 
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it may serve only as a temporary make 


shift, ar $ 
I dare say, had good sense prevailed, dnd 
any of these contending communities been 
Tightly advised in time to resort to Civil 
Court, these matters would have been 
settled by a decree of the Civil Court long” 
ago, and the incidents of the 4th of August, 
1927, would not have found plecein the 
annals of Basim. The riot, which took 
place, is only a manifestation of a sudden 
outburst of a momentary passion or desire 
to seek redress for wrongs, -by taking.the 
law into one’s own hand, when the feelings 
of animosity rankling in thehearts*of the 
contending persons or communities actual- 
ly get the better of their reasen, for thpe 
time being. Their reason becomes so far 
eclipsed that individual persons are led to 
magnify, owing to communal tension, every 
slight thing done by the members of the 
opposing party intoan unpardonable wrong 
committed against themselves or their 
community as a whole, although, in calmer 
moments, they could realise that it has 
really nothing in them to object to. The 
intensity of such feelings of animosity or 
of communal tension must, very ofter, be 


‘only momentary, and.I may not be far from 


correct if I were to presume, that the ill- 
feeling which once -characterised the 
Mubammadans of Basim, must have by 
the lapse of time become almost non- 
existent, or at any rate very. much subsided, 
and the desire to take revenge considerably 
sabdued and brought under the control of 
reason by now. The normal mental condi- 
tion of the citizens of Basim may now have 
in all probability been completely restored. 
so as to make them law.abiding and fully 
alive to the dire consequences which may 
follow, if they were to commit offences 


-against public tranquillity once again. The 


very fact that all the present applicants 
had to procure their own temporary release 
by furnishing heavy bails during the trial 


.of their cage in all its stages, to enjoy their 


freedom of life as ordinary citizens, must 


mot have failed to produce its educative 
effect on them. Itmust Lave by this time 


awakened in them their true sense of 
responsibility as such citizens tomaintain 
peace and order, and made them keenly 
alive to the great danger of breaking the 
law which they are expected to respect if 
they want to avoid incurring the heavy 


. penalties and expenditure, and, suffering 


the inconvenience, anxiety and loss of, peace 


“b£ mind, which they must surely ‘have ine 
Tonnection - with - 
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curred or suffered’ in | with 
this prosecution: “With this ‘experience, 
I trust they dre bound to reform theni- 


ng 
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- selves ‘and also to refrain from- there-~ 


after engaging themselves in communal 
fights. Looking then, at the caseof the 
applicants,- from -the perspective of the 
back ground of civil disputes, the offences 
of riot and also of causing grievous hurt 
incidentally during its progress tò ins 
dividuals in -particular, though serious, 
were technical, -and I think deserve lighter 
treatihent than what has been meted out; in 
the circumstances of the case. | ~ a 
e Taking- into consideration the- abov 
extenuating. circumstances, and also the 
fact tha’ most-of the persons involved are 


friends.and relations of Bannusha the owner 
of the graveyard over which the first fight . 


took place, and that amongst them there are 


both adult or grown-up -men as also boys 


of immature-age and understanding against 
none of whom .were any previous convic- 
tions proved at the trial, and who may be, 


therefore, safely treated as: not being pre- 


vious . convicts, I think that this is pre- 


. eminently a fit casein which Ishould deem 


it expedient that the offenders- should 
be released om probation of _ good conduct. 
In the exercise of my powers under s8. 562 


` (2) ofthe Code, I accordingly direct: — 


(1) That each of the 18 applicantsexcepting 
applicants Nos. 3, 12, .18 and 16 shall be 
released’ on his entering into a bond for 
Rs. 500 with two sureties, each of the like 
amount, to appear and receive sentence 
when called upon -during the period of 13 
years from.this day, and-in-the meantime to 
keep the peace and be’ of-good behaviour, 
as required by s. 562 (1) ofthe said Oode; 


(2)that each of the applicants Nos. 3,12 


“and 13 shall be similarly released on his giv- 


ing a similar bond for Rs. 700 with two sure- 


-' ties, each of the like amount, toappear and 


receive sentence when called upon during 


the period of two years from this day, and’in. 


the :meantime to keep the peace and be of 


good behaviour as required by the afore- 


said section; 


(8) that the applicant No, 16 Safdar Ali 


shall be similarly. released on his giving 


a similar bond for Rs. 2,000; with twosure~ 


ties, each of thelike amount, to appear and 
receive sentence when. called :upon during 
the period: of .24 years from this day; and 
in the meantime 


t 


to keep the.peace and be. 


-of the-said officer, within such’ time as ‘he 
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of* good. behaviour as” required:: by. the 
aforesaid section; -> 9 7. aaa 
~ (4: that-as-instead of sentencing’ the 


‘applicants’ at: once ‘to’ -any -punishmeént,:E 


have. directed. their release or ‘probation of - 
‘good conduct, the. fine, if any, realized in» 
the meantime -from the .applicant No, 16 
shall be refunded to him.: A AN E 
As the-applicants were already released | 
on bail, I direct, each of them to appear 
before the District Magistrate, Akola,’ on 
the 6th -July, 1928, to hear the order,-and to 
enter into .thebond: and furnish: the'sure- 
ties ordered of him, to the ‘satisfaction - 
may, by order, fix.- : DONT, 
“GR Ds - Order-accordingly, ° 
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PATNAHIGH COURT... -. 
Criminal Revision, No,’ 822 op 1937. L1 
-~ .. September 29, 1927. s TE 


T Present —Mr, Justice-Allanson,:. 5 
JUGAL SINGH AND OTARRS— ACGUSEp— : 
Sao cio PRerrrioners. E 3° > 


~> aui > ersus.. |. K te 
= EMPEHROR—Oppoaire Party, <. > 
„ Criminal .Procedure Code {Avt V -of -1898); s. 118 


Security proceedings—Surety—Living at-a distance, 


“whether ground for rejecting surety. 


The fact.that a person who offers to stand as a 
surety lives aba distance fromthe person on whose 
behalf he is standing a surety is not, ‘by itself, a: 
sufficient reason for refusing to accept him as.surety,, : 
[p; 910, col. 1] > O T S 
‘ The fact that the. sureties reside “ata distance’ at’ 
which they cannot -reasonably.be expected-to exer- 
cise- control over the accused:becomes of Jess. im- 
pcrtance when the sureties are themselves Telations 
and -presumably persons of some ‘standing. [p. 910. 
col. .2.] ` | i > K 

Rayan Khan v. Emperor (2), relied on; ~~ 
: Queen-Empress ` v. Rahim Bakhsh (D), 


ovr 


isned. ` . We . 
Criminal revision fiom 
a dud g9, Ohapra, 


distingu: 
an order- of -the 

dated the 15th June; 
“Mr. H, Pi Sinha, for thé Pet Tea 
. SUDGMENT.—This is a Rale calin z. 
on the District Magistrate of ie 
show cause: why the sureties that have offer-, 
ed themselves for the present petitioners. 
should not be accepted. The petitioners. 
except the~petitioner Madho Singh, were, 
ordered to be bound down under*g. ‘118. 
Criminal Procedure Oode, and to find two. 
sureties for Rs. 500 each to be ‘of good 
behaviour for three years; . It -does: “not 
appear from the- peperé¥ibefore ma “on 


itioners,.. 


910 
what- date -this order binding down- the 
petitioners was passəd, but I am informed 
by the learned Advocate who appears for 
the petitioners.~that he understands that 
they have been in Jail abouta year and 
a half. Two sureties have now come for- 
ward. One ofthem is the petitioner Madho 
Singh, an Advocate of this High Gourt, 
-who practises at Chapra. He is a cousin 
“of the petitioners. The other is a zemin- 
dar in the Saran District whois an uncle 
of the petitioners. The Sub-Divisional 
Magistrate directed an enquiry into the 
suitability of these sureties. They have 
been reported to be men of means. The 
only objection that has been taken to 
their fitness is. that they live at a dis- 
tance from the accused persons and will 
not be in a position to exercise sufficient 
control over their movements. On this 
ground only it is that the sureties have 
not been accepted. The accused persons 
are residents of Manjhi, which is about 
12 miles from Ohapra where one surety 
usually lives. The other surety lives about 
24 miles from Manjhi. I see that in their 
applications to be accepted as sureties 
Babu Madho Singh says he will often 
keep the accused persons with him at 
Chapra and that he also often goes to Manjhi. 
The other surety offered to keep the ac- 
cused with him for the period during 
_ which they have been bound down. 
` The question whether the fact that the 


- . gureties. -live at a distance from the -per- 


sons on whose behalf they are standing 
surety is a good reason for refusing to 
accept the sureties as such does not seem 
to have been decided by this Court. The 
Calcutta and Allahabad High Courts ap- 
pear to have taken somewhat different 
views on this subject. In Queen-Hmopress 


y, Rahim. Bakhsh (1) the view was ex-. 


pressed that it is reasonable to require 
that the sureties to be tendered should 
not be sureties from such a distance as 
would make it unlikely that they - could 
exercise any control over the man for 
whom they were willing to stand surety; 


Magistrates must be guided in each 
case by the facts of the case. Now 
the facts of that case were somewhat 


different from the facts of the present 
one. Oge of the sureties knew practically 
nothing of the man for whom he was 
going to act as surety. On the otherhand, 


` (1Y 20 A, 206; A, W, N. (1898) 21, 


KARIM BAK&SH V. EMPEROR. 
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the Calcutta High Court in the case of 
Rayan Khan v. Emperor (2) held that 
according to the decisions of that Court, 
it was not a valid ground for rejection 
of a surety that he is unable to show 
that he has sufficient control over the ac- 
cused. In my opinion when two relations 
of accused persons, of sufficient pecuniary 
means and against whose character nothing 
is alleged, come forward and offer to stand 
sureiy, and at the same time offer to keep 
the accused persons under control, the 
sureties should not be rejected because 
they live at a distance of from “12 to 
24 miles from theresidence of the accused 
persons. Being relatives cf thee scout 
persons they would for shat reason, i 
for no other, be in a better position to 
control the accused than outsiders. . Ba 
this as it may, the fact that the sureties 
reside at a distance at which they can- 
not reasonably be expected to exercise con- 
trol over the accused becomes of less im- 
portance when the sureties are themselves 
relations and presumably persons of some 
standing. l would allow this application 
and direct that the sureties be ac- 
cepted. 

A. : 
Applicction allowed. 
(2) 38 Ind. Cas. 968; 43 O. 1024; 240, L, J. 51; 20 
0. W.N. 1133; 18 Or, U. J. 408, ° 


LAHORE HIGH COURT. 
ORIMINAL Reviston Case No. 1450 or 1928. 
October 12, 1923. 
_Present:—Sir Shadi Lal, Kr., Chief 
Justice, 

KARIM BAKHSH—Acousnp—Paritioner 
versus 

EMPEROR— RESPONDENT. 4 

Criminal Procedure Code (Act V of 1898), s. 5€2— 
Imposition of fine, legality of. 

It is illegal to impose a fine on the accused when 
an order undor s. 562, Criminal Procedure Cede, has 
been passed. [p. 911, col. 2.) 

Oase reported by the District Magistrate, 
Dera Ghazi Khan, with his No, 1592, dated 
the 25th July, 1928. 

REPORT.-— Karim Bakhshaccusedaged 
17 years was servant.of the complainant 
Musammat Rasti for 100711 years end 
thus -knew well where she used to keep her 
ornamgnis, One month bezore the occut- 


112 I. Q. 1928 


rence he left her service. On 2nd May, 

¢ 1928, when she was away from her house, 
he opened the lock and stole certain orna- 
ments. When the woman returned 
home she found that the ornaments in 
her house had been stolen. She informed 
one Asa Ram who is a goldsmith of 
Dajul in the presence of Dula Ram who 
is also a goldsmith of the same place. 
Four or five days after the occurrence the 
accused took the stelen ornaments to the 
said Dula Ram who suspected them to be 
stolen ones. He sent for the complainant 
ang the latter identified the ornaments. 
Dula Ram reported the matter to Mukhi 
Narain Das, Zaildar, who sent for the 
accused, .The latter admitted his guilt 
and produced one of the ornaments which 
he had still with him. The Zaildar took 
the parties together with thé stolen pro- 
perty to the officer-in-charge of Police Sta- 
tion Dajul. First Information Report 
No. 331/i-5 was recorded and the accused 
was after necessary investigation challaned 
uuder s. 454, Indian Penal Code, to the Court 
of Lala Parma Nand, Tahsildar and Magis- 
trate, Second Olass, Jampur. The witnesses 
produced on behalf of the prosecution cor- 
roborated the prosecution story and the 
accused too confessed before the Court 
and begged fer pardon. He did not 
yeeall any of the prosecution witnesses for 
cross-examination and produced no de- 
fence. 

The accused, on conviction by Lala 
Parma Nand, Tahsildar, Jampur, exercis- 
ing the powers of a Magistrate of the Second 
Olass in the Dera Ghazi Khan District, 
was septenced, by order dated 29th of May, 
1928, under s. 454 of the ‘Indian Penal Code, 
to pay a fine of Rs. 25 and also directed to 
furnish security under s. 562, Criminal 
Procedure Code. The records have been 
examined under s. 435, Oriminal Procedure 
Code, and it is clear that the order of the 
Magistrate imposing fine on the accused 
when an order has been passed under 
s. 562, Criminal Procedure Code, is 
illegal, 

The order of the Magistrate in awarding 
a sentence of fine when an order under 
s. 562, Orimioal Procedure Code, had been 
passed is illegal. It is liable to beset 
aside, It is recommended that the order 
imposing fine be reversed. 

ORDER.—The ‘accused Karim Bakhsh 
has been convicted under s. 454, Indian 
Penal Code, but on account of his youth 
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he has been released on probation under 
s. 562, Oriminal Procedure Code. The trial 
Magistrate has, at the same time, imposed 
upon the convict a fine of Rs. 25; but 
in view of the wording @f 562, Criminal 
Procedure Oode, this Sentence of fine is 
illegal. Accordingly I set aside the 
order inflicting the fine. The fine, if 
realised, shall be refunded to the accused. 
E. L. Order set aside, 


ALLAHABAD HIGH COURT. 
OrtminaL APPEAL No. 366 or 1928. 
July 5, 1928. 
Present:—Mr. Justice Dalal. 
AY Y UB—Accosep —APPELLANT 
` versus 
EMPEROR—Opposite Party, 
Penal Code (Act XLV of 1860), s. 489-D—Charge 
for being in possession of materials for counterfeiting 


coin—Duty of prosecution to prove intention of 
accused—Presumption of intention from. circum- 
stances, 


Ina prosecution under s. 489-D of the Penal 
Code the prosecution must prove that the accused 
had formed in his mind the purpose or intention of 
counterfeiting a currency note by means of the 
materials produced. 

Abdul Rahman v. Emperor (1), referred to. 

Where the accused who was not a man of such means 
that a 5-rupee note would be of little consequence to 
him, experimented with some chemical on such a 
note, and was in possession of materials for counter- 
feiting and falsely denied the possession of the 


materials: 
Held, that the Court might safely presumo 


under the circumstances that the accused had an 
intention to counterfeit ad-rupee note with the 
materials found in his possession. : . 

Criminal appeal from an order of the 
Sessions Judge, Agra, dated the Ist of 
March, 1928. 

Mr. S. C. Goyle, for the Appellant. 

Mr. Sankar Saran (Government Pleader), 
for the Orown, 


JUDGMENT.—Ayyub has appealed 
from his conviction under s. 489-D of the 
Indian Penal Code. The charge against 
him was that he was in possession of instru- 
ment or material for the purpose of being 
used, or knowing or having reason to 
believe that itis intended to be used, for 


. forging or counterfeiting %-rupee notes, 


The articles found in his possession were: 
Exhibit 2,a genuine 5-rupeenoteschemical- 
ly treated, 
Exhibit 3, a paper of the size of a 5.rupee 
note with a faint impression at, the 
time of the trial of 9 five rupee note,: . 


1919 
v: Exhibits4 and 5;plain paper :0f the size 
and thickness:6f a.5-Tupée-note, -'. l: 
-4 Exhibit 6, two pieces, one of cyanide--of 
sodium-and ‘theother of cyanide of. potas: 
Biumy: ir ee ee e i 


vet E ar > = te 
|. Exhibit 8,:a phial-containing two. pieces. 


| Ofisilver nitrate; + ~. 
3. Exhibit 9, gum, gnad.: s0 t n lono o 
„Exhibit. 10, six Small pieces of paper. con< 
taining pencil tracings of figures and signa- 
tures on a 5-rupee note.. Paco 
.-_ It was argued by-Mr:-Goyle on behalt-of 
the appellant that the possession of these 
' articles did not raisea presumption that the 
appellant was in possession-of-the* materials 
for the:-purpose of using -then ` in. eounter- 
' feiting a currency note of Rs. 5.. First of 
all the: appellant’ himaélf ‘hast, given no 
explanation as to why he was in possession. 
. ` .This by itself would raise a . presumption 
>= of his dishonest: intention: As was. done 
in the:.trial, Court, a’ Full <‘Bench’ ruling 


öf thé Madras High Court ia the’. cass. of: . 


Abdul Rahman- .v..Emperor. (1). was’. quoted; 
The judgment of. Sundara Aiyar, J., very 
rightly‘insists that the “burden lay on’ the 
prosecution.to prove-the ‘state. of: mind’ of 
the accused that he. had possession: of the, 
` materials forthe purpose of-being counter- 
feiting a:5:rupee` note. ~, In “that: case no 
expert evidéuee-was produced, so the'case 
is different from the, present, --where an 
expért witness was. produced, : The learned 
Judge tried to-discover from: the materials 
before-him .whether the.-ascused.in. that 
case had formed in his mind thé purpose: 
or intention‘ of-counterfeiting : a currency- 
note.with’the matérials produced in- Courts 
He came to the conclusion’that he- had not, 
‘That judginent is: in no- way in conflict 
with the judgment of the learned Sessions 
Judge in appeal here.. There is-no question 
that the-law enunciated: with'such care in 
the Madras judgment already - quoted is -in 
any. way: variéd-or -need ‘be ‘differed from 

. in.ofder.:to: ‘convict the appellant. The 
- question which this ;Oourt‘has to put - to 
itself just. as was-done- by the learned 
Judge of the, Madras High-Courtis. whether 

. the accused had ‘formed in his mind the 
‘purpose.or intention -of counterfeiting. a 
currency note. by- means of the materials 
produced in this Oourt. As already men- 
tioned; hg himself-gives the Court no help 
to discove 


‘ay al Inds Qas, 241; 21 M.L. J. 763; 10 M. L 
108 ; 12°Or; Led, 877, 2 2” 
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not explained that he was: only experiment- 


ing, had met with several failures, ande 


“was satisfied in his mind that he had'not 


yet attained success so as to produce a 
passable counterfeit currency note with the 
materials before: ts. The opinion of the 
expert was that with. the use of’ these 
materials a 5-rupée note can be counterfeit- 
ed... Much stress was laid by Mr, Goyle, :on ` 
the cross-examination in which the’ expert 
Lieutenant Colonel. Willis did.netthink 
much of the impression obtained by the ap- ` 
pellant on paper Ex. 3, Lieutenant Colonel | 
Willis, however, cannot divine what procgss - 
the prisoner intended to follow. As pointed . 
out by the learned Judge, the prisoner may. 
have been following the process of pres ' 
paring a wooden block for thesprinting of a. 
o-Tupes Currency note. If the appellant had 
no hope whatsoever of preparing a passable 
counterfeit, he would not have been 60 , 
stupid as to treat a 5-rupes note in such 
a way as to destroy it. He was caught 
while his preparations were incomplete,.and _ 
it is possible that his purpose was, after. ` 
obtaining a photographic copy of: the 5- 
rupee note on the white paper of the -size 
of the note by ‘means of the. chemicals im 
his possession, to prepare a wooden bloék . 
for. printing. ‘Unless he had such deter- ` 
mined purpose, he would not Lave experi-- 
mented with paper of value, “He is note.a 
man ofsuch means that.a.5 rupee note 


“would be of little consequence to him. 


The'expert evidence-andthe Srupee note 
in this case, in my opinion, distinguish 
the details of this case from those of the: 
Madras case.’ In. the Madras case the 
learned Judge took-care to. point out thai: 
the counterfeit need xot be perfect. All 
his difficulty lay in discovering the state 
ofthe mind of the -appellant before him. 
_ Inthe present case that stateZof mind is 
indicated first of all by the prisoner's false. - 
denial of possession -of -the materials 
above described, and next by the evidence of 


‘Lieutenant Colonel Willis, andthe treatment 


ofa -rupee note by some chemical. I. 
think that observing the principles laid: 
down by the learned Judge of the Madras 
High Oourt it may be safely - presumed; | 
in this case that the intention of the. 
appellant was ‘to counterfeit a: 5 rupee 
note with the materials produced iñ 
Court, Hehadcertainly that purpose, I. 
dismiss this appeal, i 4 
A. $ pri: 


,. . Appeal dismissed.. "| 


Cet 





Abandonment. : 

Abandonment depends upon the intention of the 
party concerned. The mere fact that a party has 
migrated to another village does not by itself amount 
to a€andonment. It must further.be shown that he 
migrated to the other village with the intention of 
not returning tothe former village and, therefore; 
‘that he iftended to relinquish his rights ‘there. 
GHANIA v. SANTA, A. I. R. 1928 Lah. 455 327 


Abatement. See O1vin Procepure Cone, sao 
-6 


~ XLI, R. 2 . 

Remand order in ignorance of death of 
party—Validity of remand—Application to vacate 
order, maintainability of —Competency of different 
Bench to hear such application—Second appeal; 
-pendency of, effect of. d 
During the pendency of a second appeal by the 

defendants one of the appellants died, ‘The matter 

was not brought to the notice of the Court and 
the case was remanded by a Division Bench. The 
lower Appellate Court decided the case in favour 

of the defendants. The plaintiffs then preferred a 

second appeal impleading the dead man also as a 





party. Having come to know of his death subsequ-. 


ently, they applied -to the High Court for vacating 
the order of remand. One of the Judges who had 
madè the order of remand had retired in the mean- 
while: - E g 

Held, (1) thatthe application should be placed for 
hearing- before the surviving member of the original 
Division Bench; ý 

(2) that, the application should be considered as 
one for review under O. XLVII, r. 5, Civil Pro- 
cedure Code, and was time-barred; 


(3) that-it was the duty of the plaintiffs, who were. 


aware of the death of the tefendant to have brought 
the fact to the notice of the Court; 


(4) that the question as to the effect of the remand 


order could be considered in the second appeal and 
that the application for vacating the order was mis- 
conceived. CG MUKTARAM RAKHIT v. Gomasta MAHATO, 
47 C.L. J..623; A. I. R. 1923 Oal. 654 . 225 


Absatment—Aiding offender, after commission of 
offence, whether abetment. : 
A wrong entry made long after an alleged embez- 

zlement by another person would not make the scribe 

guilty of abetment of embezzlement. At the worst he 
would only be an accessory after the fact and as such 
could not-be punished under ths Indian Law for abet- 

ment of the offence. L PrITOHARDV Euprror, A. I. R, 

1928 Lah. 382; 30 Cr. L. J. 18 i - 

Acquiescence—Transfer of house by tenant—Erec- 


tion of pučca house by transferee—Acquiescence ° 
‘by karinda of zemindar, whether amounts to acquies- ` 


cenge of zemindar, ` 


cB. ae 


_ GENERAL INDEX.: 


VOLUME 112—1928. 
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Acqulescence—coneld. 


Acquiescence on the part of the karinda of a 
zemindar in the transfer of a house by a tenant and 
in the erection of a pucca house by the transferee 
amounts to acquiescence onthe part of the zemin- 
dar. A Dan Kunwar v. RAMESHWAR 609 


Acts—General. 


Act 1860—XLY. See PENAL CoDE. 

—— 1861—V. See Porron Aor. > 

—— 1870—VII. See Court Fuss Acr. 

— 1872—I. See Evipence Acr. ~ 

—~ 1872—IX. See Contracr Act. 

—— 1877—I. See SPECIFIC RELIEF Act. 

—— 1878—I. See Opium Aor. 

—— 1818— Al. See Arms Act. _ 

—— 1881—V. See PROBATE AND ADMINISTRATION AOT. 
—— 1881—XXVI See NEGOTIABLE Instruments ACT, 
—— 1882—lV. See TRANSFER or PROPERTY Act. 

— 1882—V. See EASEMENTS Act. $ S 
—— 1887—IX. See PrRovINOIAL SMALL Cause Courts 


cr. 
—. 1890— VIII. See GUARDIANS AND Warps Aor, 
——— 1890—IX. See RarLways Act. 
—~ 1894—I. See LAND ACQUISITION Act. 
—— 1897—VIIE See Rerormatory SCHOOLS Act. 
—— 1898—V. See CRIMINAL PROCEDURE CODE. 
—— 1899—II. See Sraup Act. 
—— 1899— 14; See ARBITRATION Act. 
— 1908~V. See Civ, PRooEDURE Cope. 
—— 1908—IX. ‘See LIMITATION Act. - 
—— 1908—XVI. See REGISTRATION Acr. - 
—— 1909—III. See Presipency Towns INGOLVENOY 


AOT, 
— 1913—VI. See aur paca Wage VALIDATING 


CT, 
—— 1914— 111. . See COPYRIGHT Act, 
— 1914—VIII. “See MOTOR Vences Acr. 
—- 1920—V. See PROVINCIAL INGOLVENOY AOT, . 
—— 192)—XXXIX. See ELECTION Orvenons AND Iy- 
_ QUIRIES AcT, 
—— 1922—XT. See Income Tax Act, 


` —— 1923—VITI. See Worxmen’s ‘Comprnsarion -Acr, 


—~—— 14925 — VIII. See SIKE Gurpwaras AOT. 
—— 1925—X1X. See Provrpenr Fonbs Aor. ' 
— 1925—XXXIX.. See Succession Act. 

— 1926—XXXVIII. See Bar Counoizs Act, 


-~ Acts—Bengal. 


—— 1875—V. See BENGAL Survey Aor. 

— 1885—VIII. See BENGAL Tenanoy-Acr, 

—~ 1890—III. .See CALOUTTA Port Act, 3 

—~ 1847—V. See ESTATES PARTITION AT. 

—— 1919—111, See BeNnGAL Pusnio DE#ANDEg Ree 
` ~ OOYERY ÅT - - i 
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Acts—Bihar and Orissa.} 


Act 1876—VI. See Cuora NAGPUR, EINCUMBERED 
_ _Batates Act. | 
—— 1908—VI. See Cuora NAGPUR TENANOY Act. 
—— 1913—JI. See Orissa TENANCY ACT.: 
—— 1922—VIII. See, BIHAR AND Orissa Municipal 
A i g N 


—— 1923—I. Ses Assam MUNIOIPAL Aor. 


Acts—Bombay. 


awan 1874—III. See Bowsay Heruprrary Orrions Act. 

—— 1888—III. See Orry or Bombay MUNJOIPAL Act. 

—— 1906—II. “See MAMLATDARS' COURTS Act. 

——'1923—XI., See Bombay PREVENTION OF PRosTITU- 

; | -TIÓN AcT. i 

—— 1925— XVIII See ea Orry MUuNIOIPALITIES 
i Bee si 


| Acts—C. P. 
—— 1917—-II. See O. P. Land REVENUE Act. 
—— 1920—I. See O. P. Tenancy Act. 


Acts—Madras. 


—— 1908—I. See Mapras Estates LAND AOT. 
, 1920—V. See Mapras District MUNIOIPALITISS 
AoT. 
—— 1920—XIV. See Mapras LocaL Boarps Act. 
—— 1923—VILL See Mapras-Survey AND BOUNDARIES 
Act. ý 


-Acts—PunjJab. 


——— 1887—XVI. See PUNJAB Tenancy ACT. 

—— 1990—XIII. See PUNJAB ALIENATION OF LAND ACT. 
—— 1911—11. See PUNJAB MUNICIPAL AOT. 

—~ 1914—IJ. See PUNJAB EXCISE Aor. 

—— 1918—VI. See PUNJAB Courts Act. 


Acts—U . P.. 


mn 1869—11. See OUDH ESTATES Aor, 

— 1876—XVIII. "See Oupn ‘Laws’ Act. 

—— 1886—-XXII. See Ouds RENT Act. 

—— 1901—II. See Aara Tendnoy AOT. 

—— 1901—III, See U. P. Lanp Revenve Aor. 
——— 1916—IL. See U.P. MUNIOIPALITIES Act. 
~— 1926—III. See Acra TENANOY ACT, 


Regulations. 


Reg. 1819—VIIL. See BENGAL Partnr Taruke REGULA- 
TION. 
—— 1827—II. See BOMBAY REGULATION, 


Statutes. 


Stat. 1881+-(44 & 45 Via, œ: 69). See Fuairivs 
OFFENDERS ACT. 
— 1898—(61 & 62 Vio., o. 36). See ENGLISH ORIMI- 
- NAL EVIDENOE AOT. 


Adverse possession. See LANDLORD AND TENANT 
- : : - 327 
z Daughter excluded from inheritance—Entry 
in Revenue Registers as heir to father—Possession, 
nature of. 7 i 
“Where a daughter who was excluded from in- 
heritance ænder the custom was recorded in the 
Revenue Registers on the ground that she was 
entitled to succeed under the Hindu Law as the 
daughter of her father : 
Helg, that her possession must be deemed to have 





INDIAN CASES. 


(1928 
Adverse possession—eoncld. l 


been that of a Hindu female with a limited estate and 
was not adverse to the reversioners. O BEHARI v. RAM 
KARAN, 5 O. W. N. 193; A. I. R. 1926 Oudh 227 400 


Possession of son referred to iawful title, whe- 
ther adverse. 

When the possession of a son could be referred to 
a lawful title as heir of his father, ib cannot be con- 
sidered as adverse. O SHAH MOHAMMAD JAMIL V. SHAH 
MoHAMMAD, 50. W.N. 847; A. I R, 1928 gud 


Agra Tenancy Act (IL of 1901), s. 10—Ex-pr3- 
prietary tenancy—Sale of zemincari, if automa- 
tically creates ex-proprietary rights—Suit,; for 
profits—Kx-proprietary land not assessed to rent— 
Sir land, if can be taken into consideration. 

A. proprietor automatically becomes an ex@pro- 
prietary tenant of that share of his sir land which 
corresponds to the share of the zemindart properzy 
sold byhim.. He has to do nothing befcle he is 
divested of his sir rights. 

A vendee ofa share of a proprietor cannat, in 2 
suit for profits, take into consideraticn the profits of 
the share of sir land sold to him, urless he has had 
rent assessed thereon. A SHEo Prasap SINGH v, RAM 
Ras SINGH, 12 R. D. 633; A. I. R. 1928 All.763 617 


———— ss. 95, 167—Suit for declaration of in- 
validity of surrender by tenant—Real object to 
establish right of tenancy—Jurisdiction of Civil 
and Revenue Courts—Declaratory cecrees, granting 


of. 

‘tke plaintifis, alleging that they were occupancy 
tenants of a certain holding, instittted a suit ina 
Civil Court against the zemindar ard a widow ofa 
member of the plaintiffs’ family in whose name the 
tenancy had been recorded and whe had executed a 
deed of relinquishment in favour cf the zemindar, 
for a declaration that the deed of relinquishment 
was fraudulent and collusive and not binding orf the 
plaintiffs, The real -object of the suit was to e3- 
tablish that the plaintifis were the reel occupancy tea- 
ants and that the name ofthe widcw was recorded 
only nominally : i 

Held, Per Sulaiman, Actg. C. J. ard . Mukerjee, J. 
(Bennet, J., dissenting), that the jurisdiction of the 
Oivil Court to grant such a relief was barred by 
s. 167 of the Agra Tenancy Act, inasmuch as the 
plaintiffs could have soaght their relief in a 
Revenue Court under 8. 95 of the Act. 

Per Mukerji, J.—In order to find out whether the 
substantial relief asked for is or is not to be ob- 
tained by an application. or.suit in the Revenue 
Court, one has to look to the object of the suit ard 
should not confine his attention on_y to the reliefs 
asked for in the plaint. 

A declaration which is inthe nature of a brutum 
fulmen will not be granted by a Civil Oourt in the 
exercise of ita discretion. 

Per Sulaiman, Actg. C. J.—A Civ:l Court cannot 
entertain a suit-for a declaration cf the invalidity 
ofa surrender of occupancy tenancy in a case where 
the main object of the plaintifis is to establish their 
right to the tenancy as against the zemindar and 
itis only on the establishment of euch aright that 
the declaration as to the non-binding character of 
the relinquishment can be granted. A MISRI LAL v. 
Gort OHARAN, A. 1. R. 1928 All. 638; 12, R. va 


“6,167. See AcRaTENaNoy Aor, 1901, a 
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Agra Tenancy Act (III of 1926), $s: 94; 95. See 
ENAL Cope, 1860, 5.441 . . | 680 
Amendment of plalnt—Delay, effect of. ' See CIvIL 
Procepure Cong, 1908, O. XLI, r. 33 425 
Amendment, principles relating to, See Orv Pro- 
GEDURE Cope, 1908, Ó, VI, r. 17 | 
Appeal. | 
` See Banga Tenancy Act, 1885, 5,66 (2) (3) 124 
See Oivit Procepurs Cone, 1908, s. 2 (2) °” 620 
See Orvit PROOEDURE Cong, 1908, s, 9 l 262 
See Oupu Rent Aor, 1886, s. 61 l 229 


| 
Arbitration—Award—Provision that holder of pro- 
` perty should appoint successor from amongst certain 
collaterals. 

An arbitrator has no power to alter the course of 
legal devolution of property ina mode at; variance 
with the rules of law applicable to the parties. 

A provision inan award to the effect that on the 
death ofa Hindu without male issue or his widow, 

*ethe succedhor to the property shall be appointed 
from among certain collaterals is void and unen- 
forceable in law. O SrAMBHU SINGH V. SuKuras KUER, 
A. I. R.1929 Oudh 178 296 


Protest of party—Arbitrator declining to 
act—Request of Court to resume work,; legality- 


of. 
` Where a suit was referred to arbitration and on 
one of the parties making a protest, the arbitrators 
returned the papers to the Oourt, but the Court 
returned them to the arbitrators requesting: them to 
finish tiie work astha protest was unjustified, and 
the arbitrators resumed their work : 
~- Held, that the order of the Court returning the 
papers fo the arbitrators with a request to resume 
work was not illegal inasmuch as it was not an order 
forcing or compelling the arbitrators to resume the 
arbitration against their wishes but only a request 
to re-consider their decision and to resume work if 
they Were agreeable to do so. B KESHAVLAL MOHANLAL 
JHAVERI v. Bar LAKSAHMI, 30 Bom. L. R. 950;-52 B. 568; 
A. I, R. 1929 Bom. 50 f | 284 
Some of several arbitrators, omission of, to 
act—Award, legality of. | 
Where ona refergnce to three arbitrators, it was 
agreed that the opinion of the majority of the 
arbitrators was to prevail but two of them did not 
act ab all, and the Court passed a decree in terms of 
the award of the third: e l 
Held, that the award was void, and the dècree-was 
liable to be set aside in revision by the High 
Oourt. M DHooLI ATOHAYYA v. DHOOLI PEDDENTI, A. I 
` R. 1928 Mad. 983 | 669 


5 - | 
Arbitration Act (IK of 1899), ss. 12, 14—Civil 
Procedure Code (Act V of 1908), ss. 10, 141—-Applica- 
` tion to set aside award—Prior suit on same grounds 
. by applicant in another Court—Stay of application, 
if competent—Res judicata—Award during pendency 
of suit, efect of, 
The only Court which has jurisdiction tojentertain 
an application under s. 14 of ths Arbitration Act, or 
to decide whether an award has been improperly 
procured or not is the Oourt in which the award 
has been caused to be filed, and, therefore, any suit 
instituted in another Court for relief on! grounds 
falling under that section isno bar under] s 10 of 
the Civil Procedure Code, tothe Court inquiring 
into the subject-matter of the application under s. 14 
of the Arbitration Act. _ | 
An award obtained during the pendency ofa suit 
respect of the subject-matter of the suit js mot 

ki e 

1 
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Arbitration Act—concld. l 


ipso facto invalid but its operation .is . suspended 
during the pendency of that suit, andon that suit 
being withdrawn or dismissed the award .is revived 
and can be enforced asa decree. S S. R. MALOTRA & 
Oo. v. Suku -DAYAL Kapoor, A. I, R..1928 omo ata 
= $, 15. See OIYIL PROCEDURE Cope, 1309. 9: 





XXI, r..50 - 12 
Arms Act (XI of 1878), S. 19 (f)—Long lathi with 
axe-like blade, whether ‘arm’. 

Held, that an instrument which ‘consisted of two 
separate pieces, namely, a lathi 6'3” long, at one end 
of which there was a hollow screw, and an axe-like 
blade 5” by 44” which hada screw to. allow of. ita 
being fixed into the long lathi was an ‘arm’ within 
the meaning of the Arms Act. L EMPEROR v. PURAN 
Sinan, .9 Lah. 137; 29 P. L. R.306;~A. I. R. 1928 Lah. 
295; 29 Or. L. J. 961; 10 Lah. L. J. 538 49 


Assam Municipal Act (I. of 1923), ss. 220, 223 
—Offence under s. 221—Sanction for prosecution, 
essentials .of—Sanction to prosecute servant—Pro- 
secution of master, legality of—Construction: of 
order granting sanction, 

The Health Officer of a Municipality submitted a 
report stating that he had purchased a quantity of 
mustard oil from A of R. K..Oil Mill Gompany 
and that he found the. same adulterated, and re~ 
quested that sanction might be accorded for a pro- 
secution under. s. 221 of the Assam Municipal, Act. 
Tae Deputy Commissioner ‘sanctioned prosecution’. 
B. who was the owner of the mill and the master of 
A was prosecuted and ccnvicted : 

Held, that the order.of the Deputy. Commissioner 
could not be construed as one granting permission for 
the prosecution of B, and the conviction of B was- 
ecnsequently, illegal. C RADHA,- KISHAN v.- OHAIR- 
MAN OF THE GAUHATI MUNICIPALITY, A. I. R. 1928 Oal, 
37; 48 0. L. J. 293; 30 Or. L. J. 12 78Q 


Bankruptcy—Trade creditors, whether entitled to 
preference—English and Indian Law. ` 
Although under the . English Bankruptcy Law 

trade creditors are preferred to other secured credi- 

tors, there is no provision for such preference under 
the Indian Law. M In the matter of R..K. ABDUL 

RAHMAN Sante & Co., 51 M. 308; 55 M. .L. J. 12; A. I. 

R. 1928 Mad. 890; 28 L. W. 290 486 


Bar Councils Act (XXXVIII of 1926), ss. 1, 8, 19 
—Letters Patent (All), cl. &-Advocate—Misconduct 
—Procedure—Duty of High Court to refer to, 

` or consult, Bar Council. 

The procedure by which an Advocate of a High 
Court to which the provisions of the Bar Counoila 
Act have been applied by a Notification of the 
Governor-General in Council under s. 1, sub-s. (3) of 
the Act, can be called upon to answer for mis- 
conduct is. governed by s. 10 and. the following 
sections of the said Act and not by the Letters 
Petent, 

Under s. 10 of the Bar Councils Act the High 
Court, if it does not summarily reject a complaint 
against a legal practitioner for misconduct, -must 
refer the case for inquiry, or, after consultation with 
the Bar Council, refer it to the Court of a District 
Judge. A In the matter of A VAKIL oF AZAMGARH, A. 
I. R. 1928 All, 439; 26 A, L. J. 1039; 29 Or, L. J. 998 


214 
———- 88. 8,19. See Bar Counotts Aor, wen a 
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Benami transaction—Benamidar’s right to sue. 
` A benamidar is.entitled to sue in his own name. 


for declaration of title and. recovery of possession- 


without making the’ beneficial owner a party to the 
action, © SRIMATI AFIRAN BIBI v. NARIMTULLA SAHA, 
48 0. L. J. 135; A, I. R. 1928 Cal. 666 
Bengal Patni faluks Regulation (Vili of 1819), 


‘applicability of... See Evipmnos Acr, 1872, s. us 
wee re 472. 
————, history and scope of. See PATNI LEASE' 659- 


Bengal Public Demands Recovery. Act (III of 
` 1913), 8.57Certificate - Officer, whether ‘Court’— 
Decision by ‘such ‘officer, whether operates as’ res 
judicata.- aoe sek Rid Gat 
A Certificate Officer under the’ Bengal Public 
Demands. Recovery ‘Act’ is not a Court . exercising 


` special jurisdiction but merely an agent for speedy 


and-summary recovery of rent, and..a. decision 
arrived at by him -cannot operate as res. judicata: 
on any question’ raised ina Oivil Court. © DWARKA- 
NATH MANDAL v, SRIGOBINDA ORKOUDHURI; A. I, R. 1929- 
Cal. 130°" - - : 5 - 71 
Bengal Survey Act (V of 1875), ss. 47, 62— 

Order of Survey Oficer refusing 10 deeide question 
~ of possession and. determining boundary according 
‘to revenue map, finality of. : 


An order -of a Survey Officer refusing „to decide ` 


„Who was-in actual possession and directing that the 


boundary should be determined as it stood in the 
revenue survey: map does not in any: way stand in 
‘the way of a Oivil Oourt- determining the question of 
possession in- a subsequenb -case on the evidence 
adduced before it. C HEMANGINI. DEBI v. MUNDIR 
MBRIDHA, A. I. R.1928 Oal2576 .---. 823 
——— sS. 62. See Bencal Survey Aor, 1875, s. a 
PE RES a fa am o e 82 

Bengal : Tenancy -Act (VIII of -1885), s. 26. 
->See OCOUPANOY RIGHT - -- -> - ’ - 198 
= 8. 66 (2) (3)—Rent_ suit—Decree directing 


payment within-15 days—Jurisdiction of Court to . 


‘extend time—Order extending time—Appeal—Civil 
Procedure Code (Act V-of 1908), s. 47." 
_, Where -`a “decree passed ~ under e; 66 (2) of 
the Bengal Tenancy “Act states -that-the judgment- 
‘debtor should pay the decretal amount Within 15 
days and that he would be liable to be ejected on’ 
failure to do so, an extension of time for payment of 
the amount due ‘under the, decree would not be an 


‘order under sub-s. (3) of- 5.66 and would not fall 


“within ‘the ‘purview of 6,47, Civil Procedure Code. 


it would be an. order varying the terms of the decree 


‘and can be set right only by way of revision. G DALI- ` 


“LUDDI v, BAKSHI. BEPARI, A. I: R. 1929 Cal. 140 124 


œ Sch. Hl, Art. 3—Dispossession of tenant— 
+ Suit for -recovery of possession—Applicability of 
“special tule of limitation. | , . 2° : 

-For the‘application of the special rule’ of limitation 
prescribéd by Art. 3 of Sch. III of the Bengal Tenancy 
“Act it is‘enough if the person dispossessing the tenant 
occupied the position of a landlord at the time of dis- 
‘possession. bis perfectly immaterial whether or not 
‘that person occupied that position at the time he pur- 
‘chased or purported to purchase the interest of which 
he ‘dispossessed. the tenant. GC. Dupu Buurva v. 
“Duman Buura, A. I, R. 1928 Cal. 586 


- Sale of share in trees—Pre-emption. 


`- Under the Berar Land Revenue Code, there is no 


„tight. of pre-emption inthe case of a éale of a share 

“an rees, The right is 
7 a « 

e 


INDIAN CASES, ` 


458. 


618 - 
. Berar land Revenue Code, 1896, 84 (3)—_ 


limited to transfers of an 


T1939: 
Berar Land Revenue Code—coneld,--.- -~ a8 
è 


interest or quasi interest of a 2o-6coupant , In. a- 
survey number. L Raovi v. RAaHo, A. I. R.1928 Nag: ` 
324; 11 N. L. J. 182; 24 N. L. R. 171 642. 


Bihar and Orissa Munlcipal Act (VIII 01-1922),: 
SS. 259, 263—Pounding leaf jor hooka tobacco, - 
whether dangerous or offensive- trade—License, 
necessity of—Prosecution, duty of: = 50 itu 
Under s. 259, cl. (14) of the Bihar and Orissa 

Municipal Act, in a prosecution for-carrying on: an 

offensive trade without taking ont.a license, the 

prosecution is bound to prove that the” trade is. 

offensive or unwholesome where it has not bzon 

declared by the Local Government to be such. ' 
A person cannot be prosecuted tnder s. 263 of the 

Act for pounding tobacco leaf for. thé manufacture 

of hooka tobacco, where the evidence does, not show 

that the manufacture is offensive or unwholesome. 


Pat CHAIRMAN, PURULLA MUNIOIPALITI v. Basnun Sao, b 


A.I. R. 1928 Pat, 193; 29 Cr. L. J. 2017 345° 
———- S. 263. See BIHAR AND ORISSA MUNIOIPAL 
Acr, 1922, s. 259 i “ , 345 


Bombay City Municipalities Act (XVIII of 1925), . 
Sı 110. See CRIMINAL Procepure Copz, 1898, s. ae 
5 

— $..123—Consiruction of wall on old founda- 
_tion—Noticeto Municipality, necessity of-—'Builda 
ing, meaning of. ` 2 
Construction of walls on old foundations 
amounts re-construction of a building within the 
meaning of s. 123 of the Bombay City Municipal- 
ities Act and failureto give notice to the Munici- 
pality under s. 123 (1) of the Act before such construc- 
tion is punishable under sub-s. (7) ofthe said sec- 
tion. B EMPEROR V. OHHOTALAL MANSUKHARM, 30 Bom.: 
L. R. 1082; A. I. R, 1928 Bom. 388; 29 Or. L. J. 1060 


= i s . 564 
Bombay Hereditary Offices Act (H) of 1874), 
S. 9 (2)—Collector’s order settling amount of rent 

1 —Power of Collector to alter amount of rent. 
Although s. 9 (2) of Bombay Heraditary Offices Act 
of 1874 says that the Collector's order as to what is the 
full rent shall be final, that doeg not mean that.the 
Collector cannot subsequently alter the amount of rent, 
if circumstances of the kind mentioned in this section, 
such asa rise or fall in the comparative rents paid 
by tenants of land of similar description in the same 
locality, should: justify this being “done.- What is 
meant is that any decision of the Collector as to 
the amount-of rent leviable is final in the sense 
that it cannot be questioned either by any-appellate 
or Tevisional authority under the Act, or by any suit 
in a Civil Court.” B Katu NAYANA PATIL v. SECRETARY 
or STATE FOR INDIA, 30 Bom. L. R. 1404; A. I, R. 1928 
Bom, 534 -789 


Bombay Prevention of Prostitution Act (Xtof 
1923), S. 6, scope of. fa 
A brothel keeper who avails herself of the supply 

of a procuress can be convicted 3f abetment of -an 

ofience under s. 6 of the Bombay Prevention, of 

Prostitution Act, 1923, p 
Section 6 of the Bombay Prevention of Prostitution 

Act, 1923, is directed not only against procuresses but 

also against brothel: keepers. B EMPEROR v. ViTHaBAL 

Suxua, 30 Bom. L. R. 613; 52 B..403; A.E R 1928 

Bom. 336;-29 Or. L. J. 998 209 

Bombay Regulation (Ul of 1827), 8, 54—Plezder, 
illness of—Client’s right to élaim adjournment. . : 
When a Pleader appearing for a party becomes il] 


“surtiving children by his first wife 


Vok 1 12] 


Bombay Regulatlon—concld. 


änd applies for adjournment on that ground, bis 
Client is entitled to a reasonable time to enable him 
to engage another Pleader. S MOHANLAL KOTUMAL v. 
DALPATRAI ISARDRS, A. I. R. 1929 Sind 40 539 
Burden of proof. | 








See ORIMINAL PROCEDURE Cons, 1898, s. 99-B 56 
Seé ORIMINAL PROOEDURE Cove, 1698, s. 154 902 
See Custom - 447 
See EXECUTION SALE 847 
“ See HINDU Law 553 
-See Opium Act, 1878, s, 9 (e) (f) 901 
See Raitways Act, 1890, s. 7 197 
See WILL 296 
Permanent tenancy. See LANDLORD AND TEN- 

ANT 180 
, question of, when immaterial. See Munan- 
MADAN, LAW 89 


Burmese Buddhist Law—Inheritance—-Orasa son's 
right to quarter share on father's death—Death 
- of mother within 12 years, effect of, on son's rights, 
, Under the Burmese Buddhist Law one-fourth of 
the joint estate vests in the orasa son on the death 
of the father, and the death of the mother within 
twelve years of the father's death does not deprive 
the orasa son of his right to claim the quarter share. 
If an orasa son dies without having claimed his 
one-fourth share, such share devolves on his heirs and 
legal representatives. R Ma Kyu v. MAUNG, SHWE Kya, 
6 R. 318; A. I. R.1928 Rang. 258 .. | 233 


Inheritance—Share of children by first wife 

` in property acquired during second ı marriage— 
Omission to claim share till death of second wife, 
effect of--Receipt of share by some children before 
death of second wife, effect of. ` | 

- Where a Burmese Buddhist dies ‘leaving him 

and also the 


second wife and children by her and the second wife 
also dies, the children of the first wife who have not 
claimed their share before the death ofl the second 
wife would be entitled to a one-third share of the 
property acquired during the continuance of the 
second marriage. ‘ | 
“Where there are two such children by the first 
wife and one of them has received' his share 
before the death of the second wife, the remaining 
son would be entitled only to a one-sixth share. 
R Mauna Po Aone v Mauna Kua, 6 R. 427; A.I. R. 
1928 Rang. 225 ' 413 
Calcutta Port Act (III of 1890), ss. 83, 84. See 
SPROIFIO RELIEF Aor, 1877, 5, 56 (e) 712 


C. P, Land Revenue Act (Il of 1917), ss. 31, 220 
` —Partition—Possession of partitioned land not 

given Suit for possession—Jurisdiction of Civil 
» Court. ' 

A Civil Court has jurisdiction to entertain a suit 
for possession of land which has been allotted to the 
share of a co-sharer in partition proceedings by a 
Revenue Officer even though the co-sharer ‘was not put 
in possession of the land by the Revenue Officer in 
execution of his order under s. 31of the Land Re- 











venue Act. N NANHE v, Ganepzo, A. I. R. 1929 Nag. 
17 4 648 
= 5. 220. See O. P. LAND REVENUE Act, 1917, 

s, 31 | 648 


- Sch. Il, Art. 1—Absolute occupancy land used 
for building—Limitation—Art. 1, whether applies— 
Absolute occupancy tenant's right to build. 

“ -An absolute occupancy holding originally 
for agricultural purposes, but which for *1 
A l 


granted 
ong has 
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been utilized for building upon is a holding within 
the meaning of Art. 1 of the Second Schedule of the 
0. P. Tenancy Act of 1920. ; 

An absolute occupancy tenant 
for building on his holding. N KHUNNANLALL v, 
SHRINANDANLAL, A. I. R. 1929 Nag. 5 657 


Chota Nagpur Encumbered Estates Act (VI of 
1876), 8. 3—‘Such debts and liabilities’, whether 
includes debts not mentioned by proprietor—Decree 
in respect of such debts, execution of —‘Such process 
as aforesaid’, meaning of. ae: 

The words ‘such debts or liabilities’ in s. 3 (a) of 
the Chota Nagpur Encumbered Estates Act mean 
‘all debts and liabilities to which the holder is 
subject’ whether they were included in the state- 
ment in writing of the proprietor or not. T 

The expression ‘such processas aforesaid’ in s. 3 
(b) of the same Act does not mean such processes for 
execution as were pending at the date of the publi- 
cation of the notification under s.2 ofthe Act, but 
means ‘process for or in respect of such debts and 
liabilities’, anda Court is, therefore, incompetent to 
execute a decree in respect of debts or liabilities of 
a defaulting proprietor except debts due or liabili- 
ties incurred to Government. Pat Purnenpv NARAIN 
SINGH v. MAKHAN Lan Manwari,7 Pat, 480; A LR. 
1928 Pat, 457; 10 P. L. T. 21 236 


Chota Nagpur Tenancy Act (VI of 1908), 
ss. 74-A (5), 139 (6)—Suits between landlord 
and pradhan—Proper forum—Jurisdiction of 
Deputy Commissioner. A 
Under s. 139 (6) of the Ohota Nagpur Tenancy 

Act as amended in 1920 the proper gorum to try 

suits between landlord and pradhan is the 

Court of the Deputy Commissioner, except where 

the case falls within the purview of s. 74-A (5) of the 

Act Pat LAcHMAN Manton v. LALU Manton, 9 P. L. 

J', 544; A. I. R. 1928 Pat. 515; 7 Pat. 816 309 


City of Bombay Municipal Act (lI of 1888), ss, 3 

(M), 248 (1) (c)—Premises let out by owner to 

rent farmer—Notice to landlord for making sanitary 

arrangement, legality of —‘Owner”, meaning of. 

Where premises have been let out by the owner to 
any lessee who sub-lets them and collects the rents, 
both the landlord and the lessee are ‘owners’ within 
the meaning of s. 3 (m) of the City of Bombay 
Municipal Act, and the Municipality may at their 
option serve a notice under s. 248 a of the Act 
either on the landlord or the lessee. JAFFER OASSAM 
Moosa v. Emperor, 30 Bom, L. R. 1442; A. I. R. 1928 
Bom 528; 30 Or.L J. 29 1 861 
—— ss. 3 (M), 248 (1) (¢)—Rent farmer of pre- 

mises, whether ‘owner'—Notice for making sanitary 

arrangements—Disobedience—Prosecution. : 

A person who receives rent under an agreement 
with the owner of the premises to pay a fixed sum 
to him per month out of the rents falls within the 
definition of ‘owner’ in s.3, cl.(m) of the City of 
Bombay Municipal Act and can be prosecuted for 
disobedience of a notice issued to him under s. 248 
(1) (c) of the Act to provide improved sanitary 
arrangement for the premises. B Aziz Garroor Kgzr 
v. EMPEROR, 30 Bom. L. R. 1439; A. I. R 1928 Bom, 
527; 30 Cr. L J. 17 849 
——— 85, 248, 249, 525— Place where more than 

tweniy persons are employed—Power of Gommis- 
` sioner to require erection of water-closets—‘ Premises’, 

meaning of—Notice under s.249—Incorrect dscrip- 
tion of premises—Mgr@ irregularity, 


fannot be ejected 


-apply ton q 
“ent -jurisdietion of the Oourt to entertain the suit. 
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: Where. pers6ng exceeding twenty in number are em- 
zployed in any place, the Commissioner has power 
under s. 249 of the Oity of Bombay Municipal Act 
ite -requira the ofney or occupier to construct a 
sufficient number of water-closets for their use even 
if the place forms part of an adjacent building of 
the owner and there are water-closets in that build- 
ing. g : 

Incorrect description of the premises concerned, in 
‘a notice under s. 249 ofthe said Act is not fatal to 
the validity of the notice. B AMRATLAL AMAROHAND V, 
EmPEROR, 30 Bom. L. R. 1422; A. I. R. 1928 Bom. 532; 
30 Cr. L. J. 9 oo 773 


s, 248 (1) (©). 3 | 
| See City or Bompay MUNIOIPAL Act, 1888, s. 3 (m), 








; f 849, 861 
— S, 525. See Crry or BOMBAY Mounrorpan Act, 
1881, ss. 248, 249 773 


Civil Procedure Code (Act V of 1908), ss. 2 (2) 
‘ 47—Order refusing postponement of sale—A ppeal— 

Orders in execution, when appealable—Tests. 

An order in execution is appealable only when it 
determines the rights of the parties with regard to 
any matter in-controversy. An order refusing to 
postpone a sale in execution is not appealable. A 
MANGAT Rar. BABU Ram, A.I. R. 1929 All. 85; 26 A. 
L. J..1325 - 620 


-———ss. 2 (2), 47,0. IX, r. 9—Ezecution of deeree 
—Objections by judgment-debtor—Dismissal of 
‘objections for default—Appeal—'Deeree'—Proper 
remedy of judgment-debtor, 


An order dismissing for default objections by a 


judgment-debtor to the execution of a decree is not 


a decree within s. 2 (2), Civil Procedure Code, and is 


` not appealable. 


The proper remedy for the judgment-debtor in 


-guch a case is'either to apply for review or to invoke 


the inherent power of the Court. A Sumer OHAND v. 
Bent Prasap, A. I. R. 1929 All. 123; 26 A. L. J 1395 
Hi 380 


——— s. 9, Sch. ||, paras. 14, 15, 16—Dispute as 
to birt—Arbitration - Jurisdiction of Civil Court to 
, file’ award—Decree on award in respect of matter 
_ outside jurisdiction of Civil Court- Appeal. 
` Though: a Court cannot control the selection of an 
acharaj by the-jajman if it transpires that the jajman 
has- chosen a particular acharaj to the exclusion of 
another and will not give any -decree which will 


-affect such decision, yet, as between the acharajs 


themselves, in the absence of an express selection 
by-the jajmans to whom it may bé immaterial whe- 
ther the bèrt is received by one or by the other, 
there is no reason why the rights of the acharajs 
inter se under custom or agreement could not be 
adjudicated upon and enforced by the Civil Courts. 

‘Jf -a Oourt is not initially competent to entertain 
a suit in respect of a.dispute which has been 
referred to arbitration, it cannot pass a decree on an 
award made as a result of such reference. 

-The rule prohibiting an appeal against a decree 
based on and in accordance with an award does not 
se where the objection is to the inher- 


L. LADHA Ram v. Ranta Ram, 10 . Lah. L. J. 242; A. I. 
R. 1928,Lah, 730 : 262 


- 8.10. See ARBITRATION Act, 1899, ss. 12, 14 
4 “ 318 
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: ~ 8.10, O. XVII, r. 2—Suits in different Courts 
for same relief—Stay of later suit—Subsequent 
procedure—Fixing date for hearing and dismissing 
suit for default, legality of. - 

Once a Court has made an order under s. 19, 

Civil Procedure Code, staying the proceedings ina 

suit, it has, no jurisdiction to fix forther dates for 





the hearing of the suit unless moved fo do so ty ` 


either party. In such a case it is the business of 
the plaintiff to move the Court in which the sul- 
sequently instituted suit is pending to pass proper 
orders, after the proceedings in the previously 
instituted suit have come to anend. If the Court 
finds that it is necessary to obtain further informa- 
tion about the other suit, it must call upon® tke 
plaintiff to appear before it on a date fixed by it 
and then to proceed in accordance with law, Till a 
date is fixed for the hearing of the suit, the Court 
cannot pass an order dismissing the suit under 
O. XVII, r. 2, Civil Procedure Code. L.Faxig SINGH 
v. SEORETARY oF STATE, A, I. R. 1928 Lah, 751 324 
—— 8.11, See HINDU Law 541 


————— 5.11, Expl. IV, scope of-—Civil Procedure 
Code (Act V of 1908), O. II, r. 2, application of 
—Condition precedent—Cause of action in previous 
suit consisting of alleged unchastity of widow— 
Cause of action in subsequent suit consisting of 
death of widow—Subsequent suit, whether barred. 


The only effect of Expl. IV of s. 11, Civil Pro- 
cedure Code, is that any matter which might and 
ought to have been made a ground of attack in the 
former suit shall be deemed to have been a matter 
directly and substantially in issuein such suit. In 
other words, the plaintiff, if he did not adopt a 
ground of attack which he ought to have adopted, 
would be debarred from raising the same ground of 
attack again. Whether a particular matter should 
have been made a ground of defence or attack must 
depend upon the particular facts of each case. 


One of the conditions precedent ta the applicaticn - 


of O. II, r. 2, Givil Procedure Code, is that the 
cause of action in the two sufs must be the 
same. A previous suit by a reversionuer for 
possession based-on the alleged unchastity of a 
widow resulting in a forfeiture of her rights, will 
not bar a subsequent suit for possession on the death 
of the widow. O Deo Darr v. Ras BALI, 5 O. W.N. 
653; A. I. R.1928 Oudh 411 266 
5. 20—Suit against Pakka Adatya agent 
< for accounts—Cause of action, where arises—Juris- 

diction of Court —Mere sending of goods, whether 

part of cause of action—Pakke Adatya agency— 
“Place of accounting—Presumption. ` 


The sending of goods toa commission agent for 





„sale does not constitute ‘a part .of the cause of 
“action for a suit for accounts against the agent, so 


as to give jurisdiction to the Couré within whose 
limits the piace from which the goods were sent is 
situated to try the suit. Aes 
Unless the contract of agency clearly indicates 
the contrary, the accounting and payment by a 
Pakka Adatya “Agent must be doze at the place 
where all the business is transacted. B NANDLAL 
PANNALAL MARWADI v. KISANLAL CHATURBHUJ, 30 Bom. 


L. R.1391; A. I. R. 1928 Bom. 548 734 
—— sS. 47. . 
See BENGAL Tenancy Act, 1885, s. 66 (2) (3) 124. 


See Orv Proceptre Cone, 1908, s. 2 (2) 380, 620 
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ss. 47, 145,0. XXI,, r. 9O—Surety for exe- 
cution of decree—Attachment and ‘sale of surety's 
properties in execution—Objections by surety dis- 
missed—Fresh suit by surety to declare sale - void, 
competency of-—Surety how far ‘party’ to suit. ` 

“ Section 47, Civil Procedure Oode, is not applic- 
able to sureties and is no bar to the institution of 
a separate suit by a surety fora declaration that a 
sale of his properties held in -execution is invalid: 
ere, however, the properties ofa surety are 
attached and sold by the Executing Court and the 
surety raises objections to the sale under s.47 and 
O. XXT, r. 90, Civil Procedure Code, and the Execut- 
ing, Court - disallows these objections and .confirms 
the sale, the surety is not entitled to treat these ad- 
verse decisions as a nullity and to re-agitate the same 
questiogs by instituting a separate suit. A Ram 
Kiseun v. Latta SINGH, A. I. R. 1928 All. 527;26 A. L, 








J. 1160. Looe ; 534 

——* s. 64. See Hindu Law 541 
— s. 100. 4 

“See EVIDENCE 385 
See PARTNERSHIP 375 


— S, 100—Custom, question of—Second appeal 

—Interference. 

As a general rule, questions of custom are mixed 
questions of law and fact and can be considered in 
second appeal. O KHAL AHMAD KHAN VV. MOHAMMAD 
Mustara Kuan, 5 O. W. N. 275; A. I. R. 1928 Oudh 269 

‘68 
$,100—Finding of custom, whether question 
of law—Interference in second appeal. 

A decision to the effect that no family or tribal 
‘custom has been established by reliable evidence is 
a finding of fact which cannot be disturbed in second 
appeal. O Rama Nanp v. Manarasr, 50. W.N. 432; 
‘AST, R. 1928 Oudh 301 142 


————— §, 100—Punjab Courts Act (VI of 1918), s. 41 
—Second appeal—Finding of fact based on part cf 
evidence, finality of. £ 
Wherb a finding of fact has been arrived at by the 

lower AppellateeCourt on the basis of a portion only 

of- the evidence in the case and an important piece 
‘of evidence has been excluded from consideration, 
it cannot be accepted as final in-second appeal. L 
Kansai Ram v. BIR SINGH - -.. 461 
- s. 100—Second appeal—Finding of faet— 

Finding based upon misapprehension of law— Inter- 

ference. : - 

Where the best .part of the reasons upon which 
the finding of fact of the lower Oourt is based pro- 
ceeds upon a gross misapprehension-of the law 











_ and if that misapprehension be corrected the find- 


„ing. disappears, it is no finding at all. O Jane Bana- 
pug SINGH v. KANAHIA LAL, 13 R. D. 90 166 


————- S, 100—'Wilful neglect'—Question of law— 
Second appeal | 
It-is well-established that the proper legal effect 
of proved facts isa question of law. The question 
‘of ‘wilful neglect’. is a question of legal inference 
“from proved facts and is,-therefore, a question of law 
for purposes of second appeal. L E. I. Ry. Co. Oar- 
corra v. Firm PIYARE Lat-Soman Lat, A, I, R.1928 
Lah. 774 . 736 
s. 100, O. XLI, r, 4—Appeal on behalf of 
several defendants —Death of one before institution 
of appeal—Competency of appeal—Independent 
cause of .action. f 
- An appeal filed .on-behalf ofall the dgfendants in 
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a case against whom a decree for possession has 
been passed is not -totally-_ incompetent -merely 
because one of the defendants had died before the 
institution of the appeal, where -ghe appellants ex-, 
cluding the deceased defendant have an independ- 
ent right of appeal. L Jouaca v. BIR Onan, 29 P.L. 
R. 410; A. I. R: 1928 Lah. 737 455° 


— s. 104 (1).(f), O.. XLII, r.1 (d), Sch. wv 
para. 20—Application to file award—Ex parte. 
decree in terms of award—Order refusing to set 
„aside such decree—Appeal—Setting aside decree, 
consequences of. bho oe 
An appeal lies against an order refuging to set 

aside an ea parte decree passed in an ‘application 

filed under s. 20 of Sch: II of the- Code of Civil Pro- 
cedure and registered as a suit. - ~ | : 
Where an appealfrom such- an order is allowed; 
it involves the setting aside not only of the ex parte 
decree but also of the order filing the award—in 
fact all the proceedings that took place after the 
non-appearance of the defendant. - ` 
A case under s. 20 of Sch. II, Oivil Procedure Code, 
may be regarded as a case open’ to appeal’ even 
apart from the decree, because when an order is -made 
filing or refusing to file an award, an appeal lies 

‘under s. 104 (1) (f) of the Code of Oivil Procedure. `, 

| Where an order filing an award and ‘the order 

passing a decree are both contained in’ the same 

order, the two.parts can be separated and ` though 
there may he no appeal against the decree -itselfan 
appeal can be filed against the éarlier -portion of-the 
order which directs that the. award ‘should . be filed. 

For the purpose of O. IX, ¢.13, Civil Procedure 

Code, an application to ` file an award is a suit and 

the order passed thereon is a decree within the 

meaning of the rule. M SELVARAYAN BAMSON v, AMA” . 

“LORPAYANDHAM, 55 M. L. J. 262; A, I. R. 1928 Mad. 

969; 29 L, W. 490 691 


s. 110~-Specific Relief Act (I-of- 1877), -s. 
21 (g)—Question whether Court had any discretion 
to grant specific performance, whether question of 
law—Quéstion whether document embodied |. final 
terms or was mere memorandum, nature of. ao 
The question whether, having regard to the terms 

of 8.21 (g) of the Specific Relief Act, any discre- 

tion was left in the Court to grant a decree for 


“specific performance is a question of law for the 


purpose of granting leave. to appéal to the Privy 
Council.- . : 
The question whether a document was intended to 
represent the terms of a final agreement or was a 
mere memorandum of..the lines on which -the parties 
were negotiating with a view to .arrive at a final 
agreement is not a question of law. N -INDRAJ SINGH 
v. Koman Ras Stneu, A, I. R. 1928 Nag. 292 | 430 
8,115, See Mapras Looat Boarps Acr, 1920, 
s. 56 (1) (h) ae 608 
s. 115—Punjab Courts Act (VI of .1918), s. 
44—Jurisdiċtion, failure to exercise—Appeal from 
appealable order—Order rejecting appeal as. not 
maintainable—Revision. . . ae aU 
Dismissing an appeal on the ground that -the 
order appealed against is not appealable, while in 
fact it-is appealable amounts to a iMlure. to exer- 
cise jurisdiction and, consequently, an order - dis- 
missing anappeal under. such circumstances is open 
to revision, L Sarr Sinca v. Pors, A. I, R. 1929 Lah, 
125 .* 490 
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= $, 115-~Redision—Mistake of. ‘law affecting. 
jurisdictién—Interference. gi . 
| The High Court has power to interfere in revision 
unders. 115,.Civil Progedure Code, with. a decision’ 
which is erroneous iu law. where. the question of law’ 
involves & question of jurisdiction. Nano La 
, Panna Lat MARWADI v. KISAN Lat CHATURBHAJ, 30 Bom: 
. LR 1391;.A. I. R: 1928 Bom. 548 -- (734 

s. 115, 0. XLI, r. 22—Revision ‘against 

orders appealable to lower Court, whether lies— 
Memorandum of objections in revision petition, 
whether lies—Powers of interference. 

-No revision petition lies to the High Court 
from an order from which; although no appeal lies 
to the High Court direct, a second appeal lies to the 
High Court. a Aes Ge kok | 3 $ 

The rule in O. XLI, Civil Procedure Code, under 
which a memorandum of objections can be preferred 
by a respondent in`an appeal does not extend to 
révision petitions.  . oe f a 

But the High Court's powers of revision may be 
exercised even ‘without 4 
aggrieved party. and when a case is already before 
the Court andthe necessary parties are also before 
it, it, has ample powers to entertain questions which 

-~ may, be raised by the ‘respondent: by way of 
memorandum of objections and deal with those 
questions also if it thinks fit. M PATTAMMAL v. 
Krisunaswamy IYER, A. I- R.1928 Mad. 794 





231 
s. 115, O. XLI, r. 23.—Decision by trial Court 
on all issues—Fresh issue raised by Appellate Court 
` —Order of remand, whether_appealable—Trial on 
issues not raised—Material - irregularity—Revision 
_ ~~Interference. st : 
_!No appeal lies against an order of remand when 
‘the trial Court has disposed of all the issues before 
it,. since in such a case’the disposal is not on a pre- 
liminary point. ~ ni TS ; 

Where 4 Court ordering remand has, in the view of 
the Revisional Oourt, properly exercised its jurisdic- 
tion, the Revisional Court will not only not interfere 
but also has no power under s. 115, Civil Procedure 
Code, to interfere. Each case; however, must be decid- 
-ed on its own facts. | 
. Where an Appellate Court frames new issues and 
-calls for trial on-points which were never in issue-be- 
tween the parties,a trial-on such lines is not merely use- 
less‘but is an improper exércise of jurisdiction and an 
order of remand directing re-trial on such new issues 
‘wrongly framed may be setaside in revision by the 
Court, though. no appeal lies under O. XLI, r. 23, Civil 
procedure Code. M SuPPIAH NADAR v. MUTHIAH PILLAI 
A. I. R. 1928 Mad. 984 -710 


-—— 8. 115, Sch. ll—Reference through Court 
—Award—Objections thereto. dismissed— Subsequent 
' exécution of award decree, by objector—Revision 
` against order rejecting objections, competency of.: 
.. A party who has adopted an order of the Court 
-and acted under it cannot, after he has- enjoyed a 
. benefit under the order, contend that it was valid for 
one purpose* and invalid for another. g 
- - After a party's objections toan award made-on a 
yeférence through the Court in a . pending suit had 
been dismiseed, such- party ‘executed the decree 
: based on the award and took possession of the land 
awarded to him thereunder. He thereafter also filed 
a révision application against the order dismissing 
his objections to the award : 
Held, that the maxim allegans confrarig non est 
x e. 
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dudiendus applied and the objector could-- nottake 
advantage of the decree by its enforcement and also 
laim to go behind it. S GHULLAMaLLAH SHAH 1. 
PAPURBAT, A, I. R. 1928 Sind 175 “286 
—— s.141. ` = . 
“See ARBITRATION Act, 1899, ss. 12,-14 A als 


See GUARDIANS AND WARDS Acr, 1890, s. 17 
- 8. 144—Restitution .próceedings—Power of 
Court to award interest. ne : 
Section 144 of the Code of -Civil Procedure is not a 
rule of substantive law but lays down only a rule of 
procedure. : ae weh 
< In granting restitution the Court has power to 
award interest by way of damages to the party Who 
has been wrongfully deprived of the use of money to 


- which he was entitled. A Soman Brn v. BAIINATH Das, 


26 A. L. J. 587; A. I. R. 1928 All. 293; 50 A. 767 876° 
——— §.145.° See CIVIL Procepure Cope, 1908, 
‘3.47 ` ; e. 534 


——. $, 145—Succession Act (XXXIX of 1929), 
s. 292— Administration bond—Enforcement cf bond 
against surety—Separate suit, whether necessary. 

Per Carr and Das, JJ., (Cunliffe, J., disseñting.)— 
Section 145,, Civil Procedure Code, dces not apply tə 
a surety under. an administration bond. The ‘only 
way to proceed against such a surety is to-obtain an 
assignment of the bond, as provided by s. 292 of tha 
Succession Act. RKoMavuxe Gri v. Daw Tox, 6 R. 
474; A. I. R. 1928 Rang 249 427 

- ‘gs. 151— Inherent powers—Proper “remedy 
- not availed of —Resort to s. 151, Civil Procedura 

Code. ao 

Where a party has failed to avai. of the proper 
remedy prescribed by the Code he cannot invoke tha 
aid of s. 151, Civil Procedure Code. L Hari BAKBSH 
v. BABU Lat, A I. R. 1928 Lah, 772 295 
- O. ll, r. 2. See HINDU LAW.. ~- 266 


——— 0. Il, r. 2—Instalment bond—Provision for 
payment of entire amount on default of one instai- 
ment—Default—Suit for past instql-nents—Decree— 
- Subsequent suit in respect of later. instalments, whe- 
ther barred by O. IT, t.2. |: 
The successful bidder at a chit fund executed a 

bond in favour: of the stake-holder to secure the 

-payment of the future instalments The bond 
-stipulated that the instalments were to be payable 
at the rate of Rs.20 on the 23rd of each monta 
and if any instalment was not paid on the due 
date, the subscriber was to pay the amount in 
-arrears with interest at a high percentage along 
-with the next instalment amount and if default.was 
made then also, all the previous instalments thet 
had fallen due and the future instalments with 
interest at.the same rate from the date of defeult 
-of. the first ‘instalment were to be paid regardless 
of the fact that the future instalments were stiil 
to fall due. Default was committed in respect of 
four instalments due and the plaintiff filed a. suit 

-and obtained a decree for those instalments. The 

“subscriber again committed default in respect of 

-certain subsequent instalments. Jn a suit therefore: 

Heldythat on the first default itself, the plaintiff 
got acomplete cause of action for the recovery cf 
áll instalments and it was notopen to him. to say 
that he would sue for four of the instalments and 

‘reserve the suit.in respect of the others for a later 

suit, and that the second suit was, therefore, barred . 


by O. I, r.2, Civil Procedure Code, | 








. items of trust properties alleged 


ae 


| 
} 
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: Per Jackson; J.—Thė question which arises under 
O. II, r. 2, Oivil Procedure Code, and which deos 
not arise under the Limitation Act; is whether the 
plaintiff has an option to decide that there shall be 
am unnecessary multiplicity of suits. He has no 


such. option and cannot bring suits piecemeal on the- 
| Same cause of action. 


M MUKYAPRANA BHATTA v. KELU 
NAMBIYAR, A. I. R.1928 Mad. 705; (1928) M. W. ween 
———— O. Il, r. 2—Mortgage—Lease to mortgagor — 

Suit by mortgagee for rent, whether bar's subsequent 
suit for mortgage-money. 

Where a mortgage and a lease-deed by the mort- 
. gager -in respect of the same property do not ferm 
parts of one transaction, a suit for recovery of rent 
by the mortgagee does not bara subsequent suit for 
mortgagt-money, under O.II,r.2, Civil Procedure 
Code. L GURDIAL SINGH v. Diwan CHAND, A. I. R. 
1928 Lah. 732 | 15 


i 
- O. ll, r. 6—Suit for removal of trustee 
and recovery of possession from different alienees— 

Multifariousness. 

A suit for removal of a shebait and for recovery 
of possession from different persons of different 

to per been 
wrongfully alienated to them by the shêbait is not 
bad for multifariousness. C SUNITI SUNDARI DEVI v. 
SRIKRISANA CHAKRAVARTI, A. I. R. 1928 Cal.-514 649 
———O. VI, r. 17, O. XXIX, r. 1—Suit against Agent 
- of Railway Company—Application to amend plaint 
so as to makeit suit against Company, competency of 
:.—Amendment, principles relating to, | 
“When thereare two known persons in existence 
“and the plaintiff brings the suit against one of them 
and afterwards applies to have the other) brought on 
theerecord as a defendant on the ground |that he all 
along intended to sue the other and that in sub- 
stance he sued the other, and no question of re- 
presentation arises in the case, the matter cannot be 
treated as one of mere misdescription. 

But where the person sought to be 
record was the person sued in substance 
in form, and undergtood that he was the person who 
was . really sued, the case is one of mere|misdescrip- 
tion and the plaintiff shquld be allowed to amend the 
plaint. 

Where the plaintiff sued the Agent of the B.N. W. 
Ry. Oo. and the Agent executed a! power-of- 
attorney under s. 145 of the Railways Act, and the 
petitions filed by the parties in the case showed that 
they understood that the real person sued was the 
Railway Company itself: , 

Held, that the case was one of mere 
tion and that the plaintiff should be 
amend his plaint so as to bring in the Railway Com- 
pany on record as the defendant. Pat | RAMESHWAR 
SINGH BAHADAUR v. AGENT, B. N. W. Ry, 9 P L.T. 
542 i 323 


O. VII, r. 7—Court's power to grant general 
or any other relief. 
According to the Code of Civil Procedure, there 

is no objection to the Court granting, general or 
any other relief as it may think just even if it has 
not been asked for. L BrsHen SINGH v. PREM SINGH, 
10 Lah L J.513: A I. R.1929 Lah. 126 j 485 

O. VIII, rr. 9, 10— Failure to file written state- 

ment—Power of Court to pronounce | judgment— 
< ` Evidence “to prove plaintiff's case, necessity of. 
A- Oourt is -not entitled to. pronounce judgment in 


brought on 
though not 


misdescri 
allowed A 
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favour of the plaintiff without any evidence to prove 
‘his case merely. because the defendant has ‘not filed 
his written statement in answer tothe plaint. | 

The permission given to the Court by O. VIII, 
x, 10, Oivil Procedure Code, to pronounce judgment 
refers to a written statement which has been 
demanded by the Court. under O., VIII, r. 9 of the 
Code, after the Court has proceeded to hearing. R 
A. K. MOOPAN v. KARUPANA, 6 R. 466; A.. I. R...1928 

Rang. 261 , 438 

; O. IX, r. 9, See Crvin PROCRDURE Conk, 1908, 
2 (2 


O. IX, r. 9.—Dismissal in default for Pleader's 
- absence—Ezplanation for absence, necessity of—. 

Pleader's negligence —Restoration. 

Where a Pleader has-been engaged in a case, if the 
case is dismissed in default on account. of the 
Pleader’s absence, and the .plaintiff seeks to -have 
the dismissal set aside, he must show why the 
Pleader was not present. < 

When a party has a recognised agent or a Pleader- 
for the purpose of appearance, the mere fact that 
the person chosen by him was negligent is not a 
ground for restoring a suit, though it may -be-a 
ground for a suit for damages against the agent or 
Pleader. L AMIN Larv. Sats DAYAL, A. I. R. 1929 I ah. 
148 379 


O. IX, r. 9--Preliminary decree in partition 
suit—Default of appearance of plaintiff and dis- 
missal of suit—Subsequent application for, appoint- 

_ ment of Commissioner, whether ltes—Dismissal after 

preliminary decree, effect of. f 

-A Court has no jurisdiction to dismiss a suit for 
default of appearance after passing a preliminary 
decree but it should under such circumstances ad- 
journ the suit sine die with liberty to the plaintiff to 
restore the suit to the list on payment of all costs 
and Court-fees, if any, thrown away. 

Butif asuit is dismissed, though improperly 
after the passing of a preliminary decree, thé suit 
is taken off the file and unless the. suit is again. 
brought to file, the Court becomes functus officio, 
and so far as that suit is concerned cannot pass any 
further order. 

In such a case it isnot competent to a party merely 
+o ignore the order as a nullity and apply for further 
orders on that footing. .M POLAPRAGADA SREBRAMULU V, 
PoLAPRAGADA NAGHABHUSHANAM, (1928) M. W. N. 542; 
A. IR 1928 Mad. 943; 28 L. W. 495 19 

O. IX, 7.13. See Orvin Procepurz Cops, 


Sž 





1908, s. 104 (1) (f) 691 
———.O. IK, rr. 15, 21. See Orvin PROOEDURE 
Cops, 1908, O. XI, R. 14 285 


O: XI, rr. 14,15, 21—Order for production 
of documents—Non- compliance—Striking out plead- 
ings, legality of. ` 
Non-compliance with an order served on a defend- 

ant for the production only of documents under r. 14 

of O. XI of the Civil Procedure Code does not warrant 

the striking out of the defence-undeèr r. 21, Rule 21 

applies only where a party fails to answer interroga- 

tories or to comply with -an order for discovery or 
inspection of documents. A Firm KRIPA RAM-OHANAN 

Ram v. Firm JAWAHIR Lat NARSINGH Dæ, 26 A: L. J. 

1376 : ; 285. 

0. XIII, r. 4. See MUHAMMADAN Law 89 

O. Xill, r. 4—Wrong admission withdut proof, 

effect of. ELARG 
Unproved-documentsæannot be regarded as proved 





A 


922 


Civil Procedure Code—1908—contd. 


and considered by an Appellate Court merely 
because they were wrongly admitted by the lower 
Court in evidence, 

The practice of aduritting documents in evidence 
under O. XIII, r. 4, Civil Procedure Code, before 
they are proved is illegal. L Firoz Din v. NAWAB 
Kaan, 9 Lah. 224; A. I R. 1928 Lah. 432; 30 P.L. R. 





154 ; - . 89 
O. XVII, r. 2. See Civin PROCEDURE CODE, 
1908, s. 10 i 324 


— O. XX, r. 13—Administration action—In- 
terest on debts—Rights of secured and unsecured 
creditors. 

In an administration action, unsecured creditors- 
are entitled to interest up to the date of the pre- 
liminary decree and not to the date of payment or 
any other date. As regards secured creditors, on 
the analogy of the rule that obtains in insolvency, 
they are entitled to interest, from the proceeds of the 
sale of secured property upto the date of payment. 
M Rasrasupea RAJU v. SESHAMMA, A. I. R. 1929 Mad, 
242 621 


——— 0. XXI, r. 2—Application by decree-holder for 
certifying payment—Limitation—Statement of pay- 
ment in execution petition, whether amounts to 
certification—Certi fication after f filing execution 
petition, validity of—Certification after con- 
troversy, effect of. 

Held, by the Full Bench:— 

1, There is no period of limitation applicable to a 
decree-holder certifying a payment under O, KAT, 
r. 2, sub-r. (1), Civil Procedure Code. 

2, A decree-holder is not bound to certify payment 
before his decree will be time-barred if the payment 
sought to be certified by the decree-holder be ignored. 

3, A statement of payment made by the decree- 
holder in the execution application satisfies the 
requirements of O. XXI, r. 2 (1), Civil Procedure 
Code, and would permit the decree-holder to prove 
that the payment was in fact made. 

` 4, If a statement by a decree-holder purporting to 

certify an alleged payment, though made after the 
application for execution has been made, is made ‘before 
any controversy arises, either by a Court Officer 
reporting the application to be barred by limitation 
or by objection by the judgment-debtor or otherwise, 
such statement has the effect of a certificate. 

But iftsuch statement is made after controversy 
arose, while there is no reason why the Court 
should refuse to allow the statement to be filed for 
any other purpose than that of constituting a 
certificate, e. g., toplace on record evidence suggest- 
ing that the omission in the application for execu- 
tion was a bona fide mistake, it, cannot-have the force 
ofa certificate, A Jorr Prasan v. SRI CHAND, 26 A. L. 
J. 966, A. I. R. 1928 All. 629 73 


O. KKI, rr. 11, 17 (1)—Executton application, 
return of, for omission to specify particulars under 
r. 1I—Failure to represent within prescribed time— 
Application, whether in accordance with law— 
Failure to mention dates of previous execution 
gpplications and to file copy of decree, effect of. 
When an application for execution of adecree is 

returned fof amendment on the ground that it 
does not comply with the requirements of r. 11 of 
O. KAT, but the application is not amended and 
‘represented to the Oourt within the time fixed by it, 
the qutstion whether it was in accordance with law 
will depend upon whether thee defects were material 
or-only.trivial and such as could not mislead either 





INDIAN CASES, 


[1928 


Civil Procedure Code—1908—cortd. 7 


the Court or the judgment-debtor. A mere non-com- 
pliance with tha order directing amendment will 
not render an application not in accordance with law. 

Where an execution application was returned on 
account of the following defects namely: (1) “the 
dates of the previous execution petitions not noted: 
(2) execution costs not noted; (3) dase and place of 
verification not noted and (4) decree copy not filed:” 

Held, that the defects were not material or serious 
ones 80 as to render the application not in accordance 
with law. 

Per Thiruvenkatachariar, J.—An application for 
execution of a decree whichis not in accordance 
with law cannot be held to be an application in 
accordance with law to take a step-in-aid of execu- 
tion merely because in the prayer column the 
applicant prays for issue of notice to the respondent 
under O. XXI, r. 22, Civil Procedure Code. Apart 
from a few exceptions, an application to take a 
step-in-aid of execution necessarily pre supposes a 
pending application for execution. M ABDUL Kya- 
RIM v PULAVARTI LAKSHMANASWANI, 27 D. W. 475; A. 
I. R.1928 Mad. 440 36 


O. KAI, tr. 15—Joint deeree—Execution of 
decree by one decree-holder—Payment out of Court 
during pendency of application, whether enures 
for benefit of other decree-holders—Suit by latter, 
maintainability of— Interest on amounts collected, 
accrual of. 


In the absence of any express direction by the 
Court or a provision in the decree which permits 
execution for the benefit of the executing creditor 
alone, execution by a joint decree-holder is for tke 
benefit of all the joint decree-holders, and any amount 
received by the executing creditor, whether in Court 
or outside the Court during the pendency of the 
execution application must enure fcr the benefit of 
all the joint decree-holders Ii is immaterial whe- 
ther the judgment-debters pay the whole or any 
portion of the amount into Court or into the hands 
of the executing creditor outside the Court, so long 
as they pay the amount by virtue of, or during, the 
pendency of an execution application filed and pro- 
secuted by the creditor who receives the amount. 

If there is no execution by him he may receive his 
share of the decree amount from the judgment- 
debtors and the other judgment-creditors cannot 
claim from him any share of the money paid to 
him. But where he is acting ‘on b2half of all the 
judgment-creditors he cannot, when any advantage 
accrues to him, retain that for himself alone. 

It is- immaterial to consider whether the judgment- 
debtors, in paying any portion of the decree amount, 
intended that the executing creditor alone should 
have the benefit or not. What they pay is towards 
the decree and when satisfaction is entered ta the 
extent of the amounts paid and the ‘Jecree is satistfi- 
‘ed to that extent, that satisfaction must to that 
extent be against the interest of all the creditors. 

The circumstance that the non-executing decree- 
holders are not debarréd from execiting the decree 
for their share of the decree amount does not stand 
in thee way of their claiming their share of the 
amount realized by the joint derree-holder who 
had executed the decree on behalf of all. 

In such a suit the plaintiff is entitled to interest 
on the amount collected by the joint decree-holder 
only from the date of demand. M ARUNACHALA CHET- 
Tian vy. Vieappa CHETTIAR, A. I. R. 1928 sear 1 
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———— 0. XXI rr. 17, 22 (1) 
CEDURE Gope, O. XXI, r. 11 ; 
-——— 0. XXI, r. 22. See EXECUTION OF Drone 
ie 26 

O. XXI, r. 22—Erecution sale—Bid by decree- 

_ holder—Power of Court to fix minimum price. 

. Under O. XXI, r. 22, Oivil Procedure Code, as 

amended by the Allahabad High Court in 1927, there 

is no power ina Court to restrict the option of the 


See Ovit Pro- 


decree-holder and compelhim to purchase property 
` in a Court auction at any minimum price, A MANGAT 
Rar v. Basu Ram, A. I. B.1929 All. 85; 26A. L.J,- 


1325 620 


~g O. XXI, r. 50—Arbitration ‘Act (IX of 
1899), s. 15—Award, how far decree of Court—0. 
XXI, r. 50, applicability of. f 
The provisions of O. XXI, r. 50, Oivil Procedure 


Code, are applicable to an award filed in Court | 


under the Arbitration Act. r 

An ward filed under the Arbitration|Act has the 
status of a decree of the Court, though|itis not a 
decree of the Court, and may be enforced in the 
same manner and to the same extent asa decree of 
the Court. S MANGIRMAL-TEKCHAND vV. AKBARALI & Co., 
A. I. R. 1929 Sind 28 26 
——— O. XXI, 1.58. See Cryin PROORDURE OODE, 

1908 . 285 

O. XXI, rr. 58, 63—Claim to attachment— 

Dismissal of claim—Regular suit—Claimant's right 

to costs incurred in miscellaneous proceedings. 

In a suit under O. XXI, r. 63, Oivil Procedure 
Code, the person whose properties have been attach- 
ed is entitled to claim, in addition to a declaration 
of his title, the costs incurred by him jia the mis- 
cellaneous proceedings under O. XXI, 'r.58 of the 
Code instituted by him for getting the! attachment 
relhoved, and if the result of the regular proceed- 
ings is to set aside the miscellaneous proceedings 
he should be allowed such costs where the failure. of 
the miscellaneous proceedings was not due to any 
fault on his part. R V. E. R. M. Wiru, Macya 
Po Kyons, 6 R. 493; A. I. R. 1928 Rang. 248 285 
—— 0.XXI, r. 63. See Cıvıu PROCEDURE CODE, 

1908, O. XXT, p58 | 285 
O. XXI, r. 63—Claim by idol—Dismissal of 
claim—Failure by shebait to sue within one year— 

Succeeding shebait, whether has fresh |cause of ac- 

tion. ` 

Where a claim by an idol under o! XXI, r. 58, 
Oivil Procedure Code, has been dismissed and the 
shebait for the time being does not institute a suit 
to establish the idol's title within one year, a pro- 
spective representative of the idol cannot sub- 
sequently institute a suit under O. XXI, r. 63 of the 
Code. C SuNITI SUNDARI Devi v SRI KRISHNA OHAKRA- 
VARTI, A. I. R.1928 Oal. 514 i 649 


———— 0. XXI, r. 63 —Claim petition, dismissal of, as 
being filed in Court without jurisdiction—Suit 
under r. 63 whether necessary. | 
Where a party by mistake filed aclaim petition in 

a Court which had no jurisdiction to entertain it and 

the claim was thereupon withdrawn, and the petition 


dismissed: 

Held, that there was no question to be: decided nor 
was there any adjudication, so as to render the order 
liable to be set aside by a suit under O! XXI, r. 63, 
Civil Procedure Code. M Kenata PUTHAN VEETIL 
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Kurrey, A. I. R. 1928 Mad. 878 i 619 
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~—-— 0. XXI, r. 63—Dismissal of claim for default 

—Suit under 0. XXI r. 68—Onus of proof. > 

In a suit under O. XXI, r. 63, Civil Procedure . 
Code, by an ostensible owner of property under a 
duly registered deed of transfer, whose claim under 
O. XXI, r. 58 has been dismissed without a trial on 
the merits, the onus of proving that the deed of 
transfer is not areal and genuine one is on the de- 
fence. Pat Gittu Man v. Firm Manowar Das-Jdat 
een, 9P. L. T. 461; A. I, R. 1928 Pat. 434; 7 Pat 


371, 


O. XXI, r. 90. See O1wIL Procepure Cope, 
1908, 5.47 ` : 534 


——— 0. KAI, rr. 91, 92, 93—Aution-sale—Judg- 
ment-debtor found to have no interest—Suit by. 
auction-purchaser for refund of money, maintain- 
ability of. 

Ata Court auction in execution of a sale, what is 
sold is the right, title and interest of the judgment, 
debtor, and there is no warranty, express or implied- 
that the judgment-debtor had any saleable interest 
in the property sold. Consequently, where it sub- 
sequently turns out that the judgment-debtor had 
no interest in the property sold, the anction- purchaser 
has no remedy by way .of suit against the original 
judgment-creditors. R Maune Nauwe v. Maune Ba 
GYI, 6 R. 468; A. T. R. 1928 Rang. 272 ` 436 


——— O. XXII, rr. 3, 4—Mortgage suit—Death of 
plaintiff after preliminary decree—Legal repre- 
sentatives not brought on record within prescribed 

` time—Suit, whether abates. 

Rules 3 and 4 of O. XXII, Civil Procedure Code, do 
not apply to cases of death-after the passing ofa 
preliminary decree. The only rule applicable to 
such cases js O. XXII, r. 10, i - 

Consequently, where a mortgagee-decree-holder 
dies after the passing of the preliminary decree on 
the mortgage and before the passing of the final 
decree, the suit will not abate by the fact that his 
legal representatives are not brought on record within 
three months from the date of his death. M PERUMAL 
PILLAI v. PERUMAL Cuerty, (1928) M, W. N. 434; 28L. 
W. 164; A. I. R. 1928 Mad, 914; 55 M. L. J. 253; 51 M. 


701 116 


O. XXII, rr. 4, 9—Abatement proceedings, 
nature of—Formal order, necessity of —A pplication 
to bring legal reresentatives on record after limita- 
tion—Setting aside abatement. 

Abatement is an automatic proceeding and it is 
not necessary to record a formal order to that effect. 
An application to bring on the record the legal 
representatives of a deceased defendant after the 





‘time limited by law should ordinarily be treated as 


an application under O. XXII, r.9, Civil Frocedure 
Code for setting aside abatement and should be 
granted on proof of sufficient cause for the delay. L 
Kirra Ram v, BHAGAT OHAND, A. I. R, 1928 Lah. Be 
O. XXII, rr. 9, 10. See Civin PROCEDURE 
Cong, 1908, O. XXII, rg. 3, 4 5, 116 


O. XXIII, r. 1—Reference to arbitration pend- 
ing suit—Award outside scope of „svit, whether 
sufficient ground to permit withdraval of plaint 
with liberty to bring fresh suit. 

“Other sufficient grounds” referred to ing. XXIII, 
r. 1 (2) (6), Civil Procedure Code, must be ejusdem 
generis with the defects. referred to in r. “1 (2) (a) 
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with reference to the usual interpretation of these 
words elsewhere in, the Code. ..-. > ot as 
.- Where a suit for declaration - was referred to 
‘arbitration and. an “ward was made for. division of 
„the. property and.the Court, holding that - the award 
was much wider than the scopes of the reference, 
refused to pass a decree in terms of the award and, 
on an application by the plaintiffs, allowed the suit 
to, be, withdrawn with permission to bring a fresh 
suit on the basis of the award: - < - 
-- Held, that the award did not operate as a bar to 
the suit and there was no formal defect to. justify 
permission being granted for withdrawal of the :suit 
with liberty to bring a fresh suit, and that the 
order permitting withdrawal was illegal M NAGAMM 
y, LAKSHMINARESU, A. I. R. 1928 Mad. 1085. 312 


—~— O. XXVII, r. 2—Government Advocate—Gor- 
ernment Advocate's power to act without power- 
" of-attorney for Railway Administration. 
Government ‘Advocate being an ex officio Govern- 
ment Pleader for the whole of the Province can file a 
suit or appeal or otherwise act in a Court on behalf 
of a State managed Railway without a power-of- 
attorney. L E.I. RY., Co, Catourra v. FIRM, Pryare 
Lat Sosan Lat, A. I. R.1928 Lah. 774 736 
————_ 0. XXIX; r, 1. See Civ PROOEDURE Cone, 
“1908, O. VI, R. 17 ih 323 


O. KAN, rr. 1, 4—Suit against firm—Subse-- 


quent suit against partners and representatives of 
- deceased partners, whether between same parties. 
. Under Ọ. XXX, r. 1, Civil Procedure Code, persons 
carrying on business in the name‘of a firm may be 


sued under such name if they - were carrying on busi- - 


ness as partners on the date of the accruing of the 
cause of action and not necessarily atthe time of the 
suit. < 
- Even if one of the partnersis dead atthe time of 
the institution of the suit the suit may nevertheless be 
instituted against the firm under its name. 
. A. suit against a firm in the firm name anda sub- 
sequent suit against the surviving partners of the firm 
and.the heirs of a deceased partner, are suits between 
the. same parties within-the meaning of å. 14 of the 
Limitation Act. A Firm BALDRO Prasan BABU Ram v. 
Firm HAJI ALI MUHAMMAD Usman 715 
- O. XXXII, r. 7—Compromise by major plaint- 
iff on`his behalf and on behalf of minor plaintiffs— 
Effect on minors—Effect on major plaintiff. 
_ Anagreement to withdraw a suit entered into by 
a major plaintiff on behalf of himself and the 
minor plaintiffs though not binding on the minors 
may be binding on the major plaintiff. L Sse RAM 
ù. ABDUL GHANI, A; I. R. 1928 Lah 792 695 


— O. XXXIII, rr. 8, 9, 11——Application to 
sue as pauper—Payment of Court-fees—Limitation 
cao spent in application; whether can be exclud- 








ed. 

A plaintiff who institutes a suit as a pauper and 
subsequently pays up the Oourt-fee, will not be 
entitled, in computing the period of limitation, to 
` deduct the period spent in prosecuting the pauper 
application if, in the particular case, the pauper 
application is held to have been made fraudulently 
or mala fide. N Monet Mitts v KURBAN, Hussain, A. 
I R. 1928 Nag. 296 875 
——— O. XXXIV. See OrvıL PRrocepure Cong, 1908, 
. O. XLI, R. 33 893 
——.—.0.. XXXVIII, r. 5—Attachment before judg- 

ment—Property liable to attachment—Attachment 

6 ; 
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` when'to be - made—Application for security alone, 

competency of. ` ` a yd 
` Order XXXVIII, r.5, Civil’ Procedure Code, con- 
templates attachment of property which the defend- 
ant is about to dispose of or remove “from: the 
jurisdiction of the Court and does not- apply where 
the property has been already disposed of or 
removed, nor does the said rule contemplate attach- 
ment of joint property of the partzes.° It. is, only 
the property belonging to the defendant that can be 
attached under the'rule. eee 4 

An application merely for taking sécurity from the 
defendant for the satisfaction of-ary decree that 
may be passed against him without a .prayer- gir 
attachment of any specific property belonging to him 
does not fall within the scope of O. XXXVIII, r. 5, 
Oivil Procedure Code. L Hari BAKHSH” Vve Bano Lat, 
A. I. R. 1928 Lah. 772 y i 295 


——— O. XLI, r. 1—Appeal from final dgcree— 
' Copy of order on preliminary issues, necessity of. 
Where the correctness or otherwise of a` decree 
appealed against does not in any way depend upon 
the correctness or otherwise of the order passed on 
the preliminary issues, it is not necessary to ‘file a 
copy of the order on the preliminary issues along 
with the memorandum of appeal from thé final decree 
L Jaswant Kuar v. Gasan Sineu, A. =. R. 1928 Lah; 
nas od 60 
O. XLI, r. 2—Abatement—Decree for posses- 
sion and demolition of building in favour of 
several persons—Abatement of appeal as against 
one—Total abatement. ; 
` Several plaintiffs sued for demolition of certain 
constructions and possession of a piezé of land and 
obtained a decree. In an appeal preferred by the 
defendant no steps were taken to implead the heare 
of one of-the plaintiffs who had died in the mean- 
while and the appeal abated as regards him : E 
Held, that the appeal could not be heard at all 
inasmuch as the decree of the lower Court having 
become final against the deceased plaintiff, no reliet 
could be granted to the appellant. A Harm v. SADIQ 


HUSAIN f 605 
— O. XLI,r. 22 See CIvIL * PROCEDURE CODE, 
1908, s. 115 ` 231 


O., XLI, r. 22—Appeal—Cross-appeal by 
--respondent—Cross objections by appellant, competency 


of. 

A person whohas filed’ an appeal which is still 
pending is not precluded from filing cross-objections 
on the same grounds when the other party ap- 
peals from the decree. L ABDUL RAHIM v. RAGHBIP 
Cuanp, A. I. R.1929 Lah. 161 689 
—— O. XLI r.23.. See OIvIL PROOEDURE CODE, 
~ 1908, s. 115 710 


———- O XLI, r. 23—Dismissal of suit for want 
` of wilful neglect—Appellate Court remanding suit 
after finding wilful neglect—Nature of remand. 
Where ina suit for damages agairst a Railway, 
the trial Court dismissed the claim wishout entering 
into the question of damages holding that no wilful 
neglect on the part of the Railway nad been es- 
tablished but the Court of Appeal finding that there 
had been wilful neglect on the part of the Railway, 
remanded the case for decision on the question of 
damages: . 
' Held, that the remand must be considered to be 
one on a preliminary point within the meaning of 
O. XLI, r. 23, Civil Progedyre Code. LH, I. Ry. Co, 


reer ok 
Vol, 112] 
Civil Procedure Code—1908—contd. -. 


e OALOUTTA v. FIRM PIYARE Lat SOHAN TAL, A. I. R.1928 
Lah. 774 an 736 
——— 0. XLI, rr. 23, 25, 27—ymproper rejection 

of evidence by trial Court—Reversal of decree and 

remand of entire case, 
point, meaning of—Inherent powers of remand— 

Revision—Interference. oe 

It cannot bestated as a general proposition that 
whenever evidence properly admissible is rejected 
by the trial Court, the full hearing ofthe suit is 
tothat extent curtailed or restricted, so as to entitle 
‘an Appellate Court to reverse the decree of the 
trial Court- and remand the suit for re-trial: 
Rejection of evidence in order to produce such a 
consequence must-be found to have really and in 
fag restricted the trial of the suit. 

preliminary point is one the decision of which 
avoids the necessity for the full hearing of the 

suit. e 

An inherent power of remand exists in the 
Appellate Court even in a case where the Appellate 
Court*may have acted but does not act under O. XLI, 
r. 25, Civil Procedure Code. 

Where a document was erroneously rejected by 
the trial Court and the Appellate Court instead of 
acting under O. XLI, r. 25, Oivil Procedure Code, 
reversed the decree of the trial Court and-remand- 
ed the entire suit for re-trial: - : 

Held, (1) that the decision was not upon a pre- 
liminary point and no appeal lay to the High Court; 

(2) that the Appellate Court had inherent power to 
remand and the High Court would not interfere in 
revision with the order of remand. 

Per Ananthakrishna Ayyar, J—When there is a 
specific provision of law, Courts should not exercise. 
their inherent powers in a way contrary to such 
specific provisions. M DEVORAMPOODI VENKAMMA 2. 
Gorarasu PERREJU, (1928) M. W. N. 164; A. T. R. 1928 
Mad. 991 4 


—_—— O. XLI, r..31—Judgment of Appellate Court, 
contents of. ‘ 

The Judge- of an Appellate Court must state his 
‘own reasons and should not confine himself to ap- 
proving of threasons of: the Court of first instance, 
inasmuch as a judgment must show on the face 
of it that the points in dispute were clearly 
before the mind of the Judge and that he exercised 
his own discretion in deciding them. L RAM Onanp 
v. RAM-RATTAN, 10 Lah. L. J. 257; A. I. R. 1928 Lah. 
655° ; 670 
——— OKU, r. 31—Judgment of Appellate Court, 

edntents.of—Improper judgment—Procedure. 

Even in cases where the appellant himself appears 
to support-his appeal, it is the duty of the Judge 
of the Appellate Court to deliver a proper judgment 
He must indicate the points for determination which 
are to be found invariably in the grounds of appeal; 
he must also give. his decision on each of those 
points and also the reasons for his decision. 

A judgment of an Appellate Court which does not 
fulfil the requirements of O. XLI, r. 31, Civil Pro- 
cedure Code, cannot be maintained and must be set 
aside. O PHULRAJ SINGH v. ABHILAKH SINGE, 5 O. W 
N. 689; A. I.-R; 1928 Oudh.374 - 845 


— O. XLI, r. 31—Punjab Courts Agt (VI of 
1918), s. 44—Judgment of Appellate Court, contents 
of: —Revision. 
A jud 





ent of a Courtof Appeal which simply sets 


out the facts of the -case and then without any discus- : 
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legality of—'Preliminary- 
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sion disposes of the appeal by saying that the-trial Court 
has discussed the matter fully and that-the appeal is; 
therefore, dismissed is not ‘one which fulfils the 
` requirements of law and is liable. to be set aside ‘in 
revision., L Qasım ALI v. Hans Rag 698 
———— 0. XLI, r. 33, O. XXXIW—Mortgage-décreée— 

Appeal by mortgagee —No appeal or cross-objection 

by mortgagor—Power of Appellate Court to pass 

money-decree—O. XLI, r..88, scope of. `` - 2 

An Appellate Court has no power under O. XLT 
r. 33, Oivil Procedure Code, to pass:a money-decree 
in place ofa mortgage decree where the mortgagor 
has not appealed nor filed a cross-objection. 

The provisions of O. XLI, r. 33, Oivil Procedure , 
Code, cannot be applied so as to enable a litigant’ to 
ignore the other pfovisions of the Code, 

The object of the said rule is, generally speaking, to, 
enable the Appellate Court where its decision inter- 
feres with or modifies or extends the decision of the 
lower Court to give effect to that decision by interfer- 
ing if necessary even with the rights and liabilities of 
those who have not.in effect appealed from tha decision 
of the trial Court. N VITHoBA v. BHANGI, A. IR. 
1928 Nag. 322 i : 893 


———- O, XLI, r. 33—Suit against A and B— 
Decree against B—Decree reversed in appeal—Second 
appeal by plaintiff against A and B—Power of 
Appellate Court to pass decree against A—Amend- 
ment of plaint—Delay, effect of. 

A suit for money was instituted against A and B; 
A pleaded that nothing was due from him and B 
pleaded thatthe plaint didnot disclose any cause 
of action against him. Thé trial Court found that 
nothing was due from A but passed a decree against 
B B appealed. The plaintiff neither appealed 
against A nor preferred any cross-objections. 
The Appellate Court allowed the appeal. . The 
plaintiff preferred a second appeal impleading. A 
and Bas respondents and prayed for amendment of 
the - plaint so as to disclose the cause of action 
against B: : 

Held, (1) that it would be inequitable to allow 
the amendment -of the plaint at this late” stage: as 
it would practically amount to a re-trialof the 
case; j 

(2) that even if O. XLI, r. 33, Civil Procedure 
Code, was wide enough to cover a case like this, 
the case was nota proper one for the exercise of 
such powers. Oe =. 

The powers under O. XLI, r. 33, Civil Procedure 
Code, have to be exercised with care and discretion - 
and only when the party appealing to it can- fairly 
be said to be entitled to the relief equitably: L Pun- 
JAB NATIONAL BANK Lip , Kasur v. Umapatr-Hans Ras, 
9 Lah. 291; A. I. R. 1928- Lah. 599; 29 P. L. R. 477 

; 425 
O. XLIII, r. 1 (d). See CIVIL PROCEDURE CODE, 
1908, s. 104 (1) (f) í 691 


—— 0. XLIII, r. 1 (w), O. XLVII, r. 7—Appeal 
from order granting review—Powers of. Appellate 
gourt limits of. à ree Se 

he powers of the Appellate Court in an appeal 
under O. XLII, r. 1 (w), Civil Procedure Code, 
from an order allowing a review, are limited “by 

O. XLVII, r.7 of the Code. L BAKHTAN v. GBULAM 

Hasan, 29 P. L, R.-403;-9 Lah. 298; A. gf. R: 1928 Lah. 

608 | 518 

———-O. KEVIT, r. 1—Failire to apply law of limi- 

e ` + 





tation—Review, 
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_ Failure of the Court to apply the law of Limita- 
tion to the facts found whene that error is apparent 
on the face of the record, is a good ground for 
review. L DEBI SAHAI-GULZARI MAL v. BASHESHAR LAL 
Bansr Daag, A. I. R, 1928 Lah. 919; 10 Lah. 184 540 
- O. XLVII, €. 1—Review—Mistake of law, 

whether suficient ground. 

The mere fact that a judgment proceeded on an in- 
correct exposition of the law is no valid ground for 
review. N G. I. P. Ry..v. HARAKOHAND HEMOHAND, A, 
I. R. 1929 Nag. 58 653 
O. XLVII, r. 1—Review—Wrong - exposition 
of. law—Ruling previously relied upon subsequently 

declared bad law. : -> 

A wrong exposition oflaw is not a ground -for 
review within the. scope of O. XLVII, rT. 1, Oivil 
Procedure Code. Therefore, a review cannot be 
granted onthe ground that a ruling which had been 
relied upon at first was -subsequently found to be not 
good law. L Gurpirra Suan-Hart OHAND v, BALMO- 











KAND 277 
O. XLVII, r..7. See CIVIL PROCEDURE CODE, 
1903, O. XLIII, r. 1 (w) 518 





~~ 0. XLVII, r. 7, scope of—Review allowed on 
“insufficient ground, whether open to appeal. 
Order XLVII, 1, 7, Oivil Procedure Code, limits 
the grounds on which an order granting an appli- 
` cation for review can be attacked on appeal, whe- 
ther in an appeal from the order granting the 
application for review or from the decree passed 
subsequent to such anorder. Therefore an Appellate 
Court is not competent to accept an appeal from 
the decree passed on review. of judgment on the 
ground that no sufficient ground for review had been 








made out. L JAGIRI Ram v. DAULAT Kuan, A.J, R. 
1928 Lah. 735 46 
——— Sch. Il. See Oivin Procepurz Cope, 1908, 
s. 115 i 286 
2. Paras. 14, 15, 16. See Civiu Pro- 
: OEDURE Cope, 1908, s, 9 262 
—— para, 20. See Civin PROCEDURE 

Cope, 1908, s. 104 (1) (f) 691 


‘Construction —Deed of settlement —“Santhathi”, whe- - 


thet includes adopted son. 

A Hindu who hada wife and a daughter and con- 
templated a second marriage executed a deed of 
- settlement by which he gave certain properties to 

his wife for herself and the daughter. and pro- 
“vided that if the daughter had no 
and. the wife begot no further children, the pro- 
-perty was, after the lifetime of the wife and daughter, 
- to go to the children of the second wife. The daughter 

.had no issue born but had taken a boy in adoption : 

- _ Held, that the word “santhathi” was not used in the 
< document in any special sense and carried only its 
. ordinary meaning, and that the adopted son of the 
. daughter must be regarded asa “santhathi” so as to 
< prevent the defeasance clause from operating. M 
` PIRUPATHI NAICKEN v, VENKATASUBBA NATOKER, 28 L. 
W. 819 f 243 
Construction of deed. See LIMITATION Acr, 1908, 

Sou. I, Arr. 132 ni 13 
Deed conveying heritable interest but re- 

gulating course of succession—V alidity of provision 

sto course of succession—Rule in Tagore v. Tagore 
“- —Death of grantee—Right of grantor’s heirs. 





The relevafit portion of a deed described as a. 


miras talukdari patta ran thus :—“I give you patni 


talukdari, paita in respect of purchased taluk....5.,° 
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(“‘santhathi”) issue - 
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You and your sons born of your womb and song? 
born of their loins in succession, and the daughtera 
born of your womb, shall continue to possess. ths 
same being malik in possession by right of mira 
salukdari in all the lands.......and by being entitled® 
to the right of transfer by sale and gift. Excepting 
the above the descendants of your daughters and 
the adopted sons, etc., in your family, your husband 
or his wife or the descendants born f her womb or 
any other heir of any kind will heve noright or 
title to this taluk .......I£ the particular heirs of you, 
whose rights have been mentioned in the lands of 
this patta; cease to exist then the terms written in 
this patta will become inoperative and the taluk 
will revert to the right of me and my heirs :” ‘ 
Held, (1) that ona true construction of the docunsen 


: the donor meant to grant a permanent Leritable lease at 


a fixed rent to the grantee subject to certain restric- 
tions on the course of succession; and . 

(2) that the limitation as to the right of succession 
to the property was void and the estate woyld not 
revert tothe donor or his heirs afte> the grantee’s 
death. M 

A document should not be construed with reference 
to authorities as to how similar documents were con- 
strued. 

- If a gift confers an estate upon a man with 
words imperfectly describing the kind of inherit- 
ance, but showing that it was intended that he 
should have an estate of inheritance, tho language 
would be read as‘conferring an estate inheritable as 
the law directs. O SARAJUBALA DEVI v, JyoTirMoyen 
Desi, A. I. R. 1929 Cal. 166 113 
——— Language clear—Extrinsic evidence, admis- 
sibility of. : 
Where the language'of a document is plain and 


. unambiguous, extrinsic evidence cammot be received 


to explain or control its terms. M BARU v. GoxkuLpess 
Goverpuanposs, I L. T. 40 Mad. 193; 55 M. L. J. 132; 
A. I. R. 1928 Mad. 1064; 28 L. W. 824 184 


Contract Act (IX of 1872), ss. 2 (d), 11, 25 (2) 

. —Minor—Advance to minor—Agreement after 
attaining majority. to re-pay, vakidity of—‘Con- 
sideration'—‘Promise to compensate promisee for 
something voluntarily done for phomisor’. oon 
Held, by the Full Bench (Mukerji, J., dissenting).— 


.A bond executed by a persdn after astaining major- 


ity in consideration ofa sum of monsy advanced to 
him during his minority is void and unenforceable. 

Consideration received by a person during his 
minority cannot be good consideration for a fresh 
promise by him after his majority and a promise by 


„a person after attainment of majority to re-pay a 


loan incurred during minority cannot be held to be 
a promise to compensate the lender for something 
voluntarily done by him forthe promisor within 
s. 25 (2) of the Contract Act. 

Per Mukerji, J.—-Such a bond falls within the 
purview of s. 25 (2) of the Contract Act, is not void 
and should be enforced by Courts of Law. A SURAJ 
Narain Duse v, SUKHU AHEER, A. I. R. 1928 All, 440; 


O. AL. J. 1024 . 


159 
——— & 11. See Contract Act, 1672, s. 2 (d) = 
1 





iy a 
— $8.16, 74—Undue influence, inférence of. 
Undue influence cannot be inferred “rom, the mere 
fact that the promisor was a -simpleton and an 
opium eater and the promisee was tre father of 8 


Vol. 112] 


Contract Act—contd. 


Pleader who was helping the promisor. | L Jaswant 
KUAR v. Gagan SINGH, A. I. R. 1928 Lah. 601 602 
—-_—— 8, 23—Criminal Procedure Code (Act V of 

1898), 3.845—Agreement compounding compoundable 

offence—Injured party not party to agreement— 

Agreement, legality of—Unregistered agreement 

—Possession delivered—Doctrine of part perform- 
. ance, . 3 i 

An agreement to compound a compoundable 
offence is not illegal even though the patty actually 
injured is not a party to the agreement. | 
_ A's wife instituted a complaint for grievous hurt 
against B’s wife and C. The case was compounded 
at the instance of A and B,and B and C passed 
an unregistered agreement permitting A to occupy 
acegtain house for his. life. A's wife, was not a 
party to the agreement. The accused were acquitted 
and A was put in possession of the house. B after- 
wards sed to eject A: 

Held, (1) that the agreement was not void or un- 
supported by consideration even though A’s wife had 
not sigfed it; ` 
. (2) that A was entitled to rely on the doctrine of 
part performance and resist B's claim for possession 
even though the agreement was unregistered. 
AHMAD Hassan v. Hassan MAHOMED MALEK, 30 Bom. L. 
R. 885; A. I. R. 1928 Bom. 305; 52 B. 693 | 459 


————_s. 25 (2). | 
See LIMITATION Act, 1908, s. 6 24 
See Contract Act, 1872, s. 2 (d) 159 


$8.25 (3), 128—Promissory note by executor 
for time-barred debt of deceased—Omission to limit 
liability to assets—Liability of executant—Liability 
of surety—Promise by stranger to pay | time-barred 
debt of another, validity of—Negotiablej Instruments 

Act (XXVI of. 1881), s. 29, scope of—Consideration 

—Compromise of doubtful claim. i 

promise made by a person to pay the time- 
barred debts of another which he would not be. 
bound to pay even if they were not ‘time-barred 
does not fall within the third exception to s. 25 of the 
Contract Act. The words of the section’ imply that 
the person making the promise is the person against 
whom the liability might have been enforced. 

The compromise of a doubtful claim may be good 
consideration, but where the claim is almost on the 
face of it groundless, then the compromise of such 
a claim is not a good consideration. 

It is open to an executor whois bound to pay the 
debts ofa deceased person to promise ;to pay the 
time-barred debts of the latter, and if he does make 
such a promise, it would be a valid and binding 





contract under s. 25 (3) of the Contract Act. 


Where a person stands as surety for another, the 
fact that by operation of law the liability of the 
latter is found to be limited to the estate of a 
deceased person in his hands does not! in any way 
affect the contract of guarantee except in so aras 
any limitation is imported by s.128 of the Oontract 
Act. p 
A surety who guarantees the. performance of an 
agreement without consideration is. not bound by 
his guarantee. An agreement guaranteeing the 
payment of a time-barred debt, is, therefore, void 
even though such an agreement may be valid against 
the principal debtor under s.25 of the Contract Act. 

Where an executor executed a promissory note for 
a time-barred debt due by the deceased, but failed 


go limit his liability under the note to the assets 


. 3 i 
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received by him, and another . person- stood surety 
for him: 5 z 7 ; 

_ Held, (1) that the promissory note was not bind- 
ing upon the executant in his personal capacity for 
want of consideration ; 

. (2) that in view of s. 25 of the Cantract Act the note 
could be enforced against him as an executor, i,e. 
against the assets of the deceased in his hands; , 

(3) that the note could not be enforced against the 
executant personally onthe ground that he had not 
expressly limited his liability to the assets of the 
deceased, as required by s. 29: of the Negotiable 
Instruments Act; 

(4) that the surety was not liable upon the pro- 
missory note as there was no consideration for the 
contract. B Psstonst MANEKJI Mopy v. Bar MEHARBAI 
30 Bom. L. R. 1407; A. I. R. 1928 Bom, 539 740 


s. 30—Sale of goods—Intention to pay 
differences only—Contract by way of wager. 
Where the parties, by common consent, agree to 

speculate only in differences, according to the rise 

and fall of the prices in the market, and the 
delivery of the goods is notin the contemplation of 
either, the transaction is of the nature of a wager 
or gamble; and a contract relating to the same, 
although not illegal, is not enforceable under s, 30 of 
the Contract Act. A Firm Mut Omand Nanpu Man 

v. KANHAYA Lat, A. I. R.1929 All. 134 791 

— s8. 41, 62—Substituted promise by third per- 
son, whether discharges promisor —Actual perform- 
ance, whether.necessary—N ovation—Substituted prc- 
mise of third person becoming ineffective—Promisee 
whether can proceed, on original cause of action. 
Section 41 of the Contract Act applies only where 

a contract has been in fact performed by some 

person other than the person bound thereby, so that 

the promisor is discharged from his promise not 
merely by a substituted promise but by actual per- 
formance by a third person. 

Where a promissory note was executed by two 
partners of a firm’ but one of them died leaving 
behind a widow and thereafter an alleged adopted 
son was treated as partner in place of the deceased 
partner and the original promissory note was revived 
by the old partnerand the alleged adopted son as 
joint partners, butit was afterwards decided by the 
Court that the adoption was invalid; in a suit by the 
payee on the original promissory note: M Oszcaman 
SuGANMULL V, V. Govinpaswamy CHETTY, A. I, R. 1928 





Mad. 972 | 491 
—§—- 5,45, See TRANSFER or Property Act, 1882, 
s. 67 (d) 501 
—— sS. 62. 
See Contract Act, 1872, s, 41 491 
See NEGOTIABLE INSTRUMENTS 719 


—_—— S. 74—Agreement to pay higher rate of ina 
terest on default of payment—Penalty. 

A stipulation ina bond for payment of interest 
from the date of the bond at a higher rate in 
default of payment of the principal amount on 
the due date, is penal and can be relieved against. 
L Jaswant Kuar v. ` Gagan SINGH, A. 1. R. 1928 Lah, 
6)1 602 
———-s. 86—Sale of goods—Passing of risk— 

Gondition that risk shall pass to buyer before gro- 

perty in goods—Loss of goods before appropriation 

—Inability of buyer. ; 

Though it is open to the parties to a contract for 
sale of goeds to agree that the risk shall „pass to 


998 
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the buyer before the passing of the property, yet 


the buyer. cannot ba held responsible for loss before > 


thé goods have been appropriated to the contract. 

The defendant agreed to sell certain goods to the- 
plaintiff under acontract which contained a stipula- 
tion that the ssllex was not responsible for loss or 

damage to goods in transit or otherwise after they' 
` had left the Mills’ premises. Goods were consigned 
for carriage by Railway and the Railway receipt which 
was in favour of the consignors was endorsed by 
them to a Bank who were to deliver the receipt 
to the purchaser on payment of the price. The 
plaintiff paid and obtained the receipt but on going- 
to the Railway Station found that the goods had 
been stolen before the Railway receipt was delivered 
thig that the seller was bound to bear the loss in: 
spite of the condition in the contract, inasmuch as 
the goods had not been appropriated to the contract 
at the time of the loss L N. 8. BILLIMORIA v. GAURI 
MAL-NARAIN Das, A. I. R. 1928 Lah. 481; 10 Lah. L. 


J. 290 


` 


; KA 457 
— sS., 128. See Contract Act, 1872, s. 25 (3) 





| 740 
———~—8,151. See Ratways Act, 1890, 5,72 197 


— S. 239—Partnership—Tests of partnership 
Mere participation in profits and loss—Ejman 
partnership, incidents of—Muthalalis, whether 
partners—Insolvency of ejman—Right of muthalalis 
to prove as creditor. : ; 

- In ejman partnerships, the muthalalis are persons 
who do not contribute labour to the business but 
contribute money and become entitled to a share in 
the profits of the firm ia lieu of- interest. They 
cannot be regarded as partners and cannot object to 
additional muthalalis coming into the business 
which may have the effect of decreasing their share 
in the net -profits and P not entitled to any share 
i d will of the business. Aes rh De a 
ja a is, therefore, entitled to be treated as 
a creditor when the firm becomes insolvent. $ 

Although a right to participate in the profits of a. 
trade is a strong test of partnership and there may 
be cases where from such a participation alone it 
may asa presumption, not of law but of fact, be 
inferred, yet, whether that relation does or does not 
exist must depend on the real intention and con- 
tract of the parties. -M In the matier of R. K, ABDUL 

RAHIMAN SAHIB AND Oo, v. OFFICIAL ASSIGNEE oF MAD- 

pas, 51 M 308; 55 M. L.J. 12; A, I. R. 1928 Mad. 
890; 28 L, W, 290 486 


mtributo negligence — Principles. See, 
pa diet USEN Aot, 1923, s. 3 (1) Oe) 
ya —Presumption of equality of interest. ~ 
Cone ceo persons oye in joint possession of land f 
and there is nothing to show what their respective 
shařes are, the presumption is that they possess the 
land in equal shares. CO SRIMATI AFIRAN Bist v. NARI- 
MTULLA SAHA, 48 O. L. J. 135; A:I R. 1928 marr 
ht Act (Mi of 1914), s. 7—Pictures re- 
gee he ee stock ideas—Infringement of 
copyright—Tests—‘Copy’, meaning of. oe 
“Where a picture is a copy of substantial portions 
of another cogyright picture it will amount to an 
infringement of copyright even if the sentiment ex- 
pressed in the copyright picture isa common one 
and the pictures represent ‘common stock ideas. 
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A copy is that which comes so near. the 
original as to suggest the original to the- mind of 
the spectator. C MOHENDRA OHANDRA NATH GHOSE v. 
ENPEkOR, A, I. R, 1928 Cal, 359; 30 Cr- L J. 16;-33 
©. W. N. 172 784 
Co-sharers—Ezxclusive possession by one co-sharer 

—Decree for joint possession in. favour of other 

covsharers—Discretion of Court—Limits of such dis- 

cretion, ~ . < i 

A decree for joint possession can be granted tò 
one co-sharer against another co-sharer under thé 
provisions of the Civil Procedure Ccde of 1908, even 
though the former has not been in actual possession, 

The. Court has some discretion in granting 
such a decree, but if the plaintiff is entitled to a 
decree in accordance with the principles of justice, 
equity and good conscience, the Court has no dis- 
cretion to refuse a decree merely on the ground that 
it would be inadvisable or impracticable fop reasons 
unconnected with the rights of the parties. 5 

Held; by the Division Bench.—Wheré a co-sharer's 
possession has been exclusive and peaceful fra long 
number of years, his possession should not be disturb- 
ed by passing a decree for joint possession in favour 
of the other co-sharers. A Hanuman Prasap NARAIN 
SINGH v, MATHURA PRASAD NARAIN SINGH, A. I. R. 1928 


All. 472; 26 A. L. J. 992; 13 R D. 170 143 
——-—-— Lambardar—Right to manure of non-. 
agriculturists—Custom—Right- over such manure, 


whether can be acquired by adverse possession or by 

way of easement. | | i ? 

The manure of the. non-agriculturists 
village is one of those perquisites given by village 
custom to a lambardar and there is nothing unusual 
in the existence of such a custom. z 

But a lambardar cannot acquire rights over 
manure which is collected by the non-agriculturists, 
by means of adverse possession, nor can. he acquire 
an easement over it. O Gaya Prasap v. SANDEO 
SINGH, 50. W. N. 296; A. I.R. 1928 Oudh 257,12 R. 
D4. : ; - ‘ 123 


Court Fees Act (VII of 1870), s. 7 Iv (a)—Suit by 
minor to recover property alienated by guardian— 
Court-fee payable—Article applic&ble. 

A minor has not got to set asidg an alienation by 
a guardian in suing to recover the property alienated. 
He can ignore the transactign and merely pray for 
possession. In such a case he does not seek 
cancellation of the instrument, and cl. iv (a) of 8. 7 
of the Court Fees Act does not apply. M ÁSUMILLI 
VEERARAGHAVALU V ÅSÜMILLI SREERAMULU, (1928) M. 
W.N. 389; A. I. R. 1928 Mad. 816 


Criminal Procedure Code (Act V of 1898), ss. 4 
(1) (k) (m), 12, 26—Mahalkari appointed’ Second 
Class Magistrate—Suspension by Collector, effect. 
of, on Magisterial powers. ? 
Where a person who is a Mabalkari has been: 

appointed as a Second Class Magistrate by-name,. 

under s. 12 of the Criminal Procedure Code, he can. 

be suspended or removed from his position as a. 

Second Olass Magistrate only by the Local Govern- 

ment. Consequently, the mere suspeasion of such. a- 

person as a Mahalkari by the Collector would not put 

an end to his powersas a Second Class Magistrate, 

B In re, Laxminarayan Trumanna, 30 Bom. L.R. 1050: . 

A. I. R. 1928 Bom. 390; 29 Cr. L. J. 1063 --567:° 

— 8.75 (2) -Warrant for arrest—Ezxecution 

of warrant after date fined for return—Legality 

of. arrest, < $ < AN 


of the 
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A warrant for the arrest of a person does. not 
become invalid on the expiry of ‘the date fixed for’ 
réturno of the warrant but remains in force until it 
is cancelled by the Court or is executed. Pat EMPEROR 
v. BINDA AHIR, 7 Pat. 478; A. I. R.1928 Pat. 466; 2) Or. 
L. J. 1007 223 


-~ 8. 99-B—Penal Code (Act XLV of 1860), s. 
1538-A—Forfeiture of book promoting: class enmity 
—Application.to set aside order of forfeiture— 
Burden of proof—Intention—Tests—Eztrinsic evi- 
dence—Attack on religion, whether amounts to attack 
on followers—License of missionaries, limits of. - 
Where an application is made under s. 99-B of the 

Oriminal Procedure Code to have an order of for- 

fejture set aside on the ground .that the matter 

published does not fall within the mischief of s. 153-A 

of the Penal Ovde, it is for the applicant to convince 

the Qpurt, that, for the reasons he gives, the order 
is a wrong order. ' : 

The question whether a writer has promoted or 
attempted to promote enmity between the classes 
must be judged primarily by the language of the 
book itself, though it ia permissible to receive and 
‘consider external evidence either to prove or rebut 
the meaning ascribed toit in the order of forfeiture. 

If thelanguage of a book is of anature calculated 
to produce or to promote feelings of enmity or 
hatred, the writer must be presumed to intend that 
which his act was likely to produce. : 

The liberty to criticize the religious beliefs of 
others does not include a license to resort to vile 
and abusive language. 8 
|: The license ofa missionary to advocate his own 
religion and to denounce other religions is not un- 
limited. p 

Holding upto obloquy and derision a religious 
belief would amount to stirring up resentment and 
Hatred on the partof those who accept it as their 
creed. There.is no distinction between an attack upon 
a system of religion in the abstract and one upon the 
people who believe in if A KALI OHARAN SHARMA v. 
Emperor. 46 A. 856; A. I. R. 1927 All. 649; I. L. T. 40 
All. 5; 29 Cr. I, J. 968 “56 


$.107—Security proceedings—Plea of guilty 
—Magistrate Whether bound to take further evi- 
dence. 
Under s. 107 of thb Criminal Procedure . Code, 
a Court is entitled to act upon a solemn and free 


“consent amounting to a plea of guilty given before 


it by the person summoned: A Empzror v. KISHAN 
“NARAIN, 26 A. L, J. 312; L. RO A. 39 Or; 9 A. I. Or. 
IR. 291; A. I. R. 1928 All. 270; 50 A.599; 30 Or. L. 5.6 
a6; ee 774 
———-S. 109 scope of—Accused tried and con- 
pe eae on strength of same incident, legal- 
ity of. ee , 
Where a person has been tried and-convicted for 


.an offence, he should not later on be bound down 


under s. 109, Criminal Procedure Oode, in respect of 

the same incident where there is no other. evidence 

against him. L Lar v Emperor, A. I. R. 1928 Lah. 

928; 29 Cr. L. J. 1043. 2 . 467 

———-.S. 118—Security proceedings—Surety—Liv- 

- ing at a distance, whether ground for rejecting 
surety. i .. 

The fact that a person who offers to stand as a 
surety lives ata distance from the person on whose 
behalf he is standing a surety is not, by itself, a 
sufficient reason for refusing to accept him as surety. 


59 aa 


GENERAL INDEX... 5 0. , 
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“The fact that the sureties reside at a distance at 
waich thay’ cannot feasonably be expected to exer- 
cise ` control over the accused becomes of less im- 
portance when the sureties are themselves relations 
and presumably persons of gome standing. Pat 
“JuaaL SINGH v.: EMPEROR, A, I. R. 1928" Pat; 374; 30 
Or. L. J. 495; 10 P. L. T, 213 . 909 


——— s, 144—Public peace, preservation of—Pub- 
lic and private rights, conflict between—Duty of Gove 
ernment. A i 
The first duty of Governmentis the preservation 

of life and property and to secure this end, power is 

conferred by s. 144, Criminal Procedure Gode, on its 
«officers to interfere, if necessary, with even the ordi- 
nary rights of members of the community. - -> 
Even where one of the parties has obtained from a 
competent Oivil Court a declaration of his rights, the 
authorities responsible for the preservation of the 
public peace are not bound to enforce the decree in 
all circumstances and at all costs. ; ` 
` There isa distinction between rights which have a 
primary and rights which have a secondary claim to- 
such protection asthe Government can ‘afford ; and, 
where the Government cannot protect both classes of 
rights, itmay and it ought to abandon the latter and 
secure the former, i.e., where there isa conflict þe- 
tween public interest and a private right, the former 

must prevail. M In reViswanapHa Rao, (1928) M. W. 

N. 615; A. I. R. 1928 Mad. 1049; 55 M. L. J. 442; 28 L. 

W. 406; 51M. 1008; 30 Or. L.J 31 `. : 863 


——— ss. 154, 161, 162—First Information Re- 
port, evidentiary value of. 
- A First Information Report is information received 
under s.154, Oriminal Procedure.Code, and not in- 
formation received after the commencement of 
investigation which comes under ss. 161, 162, Crimi- 
nal Procedure Code. Though not substantive evi- 
dence, it is yet of acknowledged value, because it 
shows materials on which the investigation com- 
menced and the manner in which the occurrence 
was related when the case was first started and may, 
therefore, .be used to corroborate or contradict the 
author of it. N MUHAMMAD IBRAHIM v. EMPEROR, 30 
Or. L. J, 38; A. I. R. 1929 Nag. 43 902 


———— 8.162 asamended by Act (XVIII of 1928) 
—Evidence Act (I of 1872), s. 27—Oral Statements 
to Police Officers in course of investigation under 
Chap: XIV, admissibility of, in evidence, f 
The words “any such statement" in the first 

paragraph ofcl. (1) of s. 162, Criminal Procedure 

Uode, cover not only written statements but oral 

“statements as well, so that all statements to Police 

Officers -oral or written in the course of an investiga- 


-tion under-Ohap. XIV of the Codeare inadmissible 


in evidence under s. 162 of the Code. 

Per Ramesam, J.—Section 27 of the Evidence Act is 
not affected by s. 162, Criminal Procedure Code, but 
s. 162, Oriminal Procedure Code, is affected by s. 27 of 
the Evidence Act. i p 
- Section 162, Oriminal Procedure Oode, relates 
generally to the admissibility of statements and pro- 
vides that statements described in that sectiqn are 
inadmissible. Section 27, Evidence Act, which relates 
to amore particular matter creates #h exception to | 
the general inadmissibility of statements made to a- 
Police Officer, namely, where the statement consists of 
information received from the accused in custodyin . 

Š e 


ta 
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consequence of which a certain fact is discovered. 
M OHINNA THIMMAPPA v. TALUKUNTA TIMMAPPA, 28 L. 
W. 314; 55 M. L, J. 351; A. I, R. 1928 Mad. 1028; 29 
Or.-L. J. 1098; 51M. 967 -` 682 


- S. 162—Potice Dficers deposing to identifica- 
tion of accused—Evidence, whether inadmissible. 
Evidence of Police Officers who depose to 
-certain of the accused having been identified by 
some prosecution witnesses in an identification 
parade is not inadmissible as coming under s, 162 of 
the Oriminal Procedure Code, as these witnesses are 
not deposing to a statement made to the-Police but to 
peta pa or oireumistsh Ge seen and observed by 
: AMADHIN BRAHMIN v. ISMPEROR, 29 Or. L. J. 
963; A. T. R. 1929 Nag. 36 f 51 


=— 55, 176, 435,439 561-A—Inquiry under 
whether judicial—Revision by “High Court 








-Proceedings under 8. 176 of the Oriminal Procedure 
Code are judicial 


the revisional powers of 


MANNA Karxt, 30 Bom. L. R 1050: A. 
_ 390; 29 Cr. L. J, 1063 nee Bey 


8.179, See Penat Cong, 1860, 8,409 361 








—Delegation of functions effect of—'C. 
2s 20 RS, — Court, Mean- 
tng of—Transfer of Judge—Sueceeding Officer's 


A complaint is necessary under ‘4 195 
Oriminal Procedure Code, only if the Tee (D, (©), 


in connection with an a li- 
jugdment and decree in a 


proceedings in a Court, a complai 
476, Criminal Procedure omp. amt under se. 195 and 


only Court competent to file such 


R a complaint i 
application Page 


is made ora 
Inate, 


, hi i 
make a complaint under s. 476. Ormio pales end 


l PA riminal Procedure 
759; 39 Gv. LJ, TENG OR, A. L R. 1929 Lah. 
MEN 6 f 


356 
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sa 195 (C), applicability of,- to witnesseg 9 

and Counsel. r 

Section 195 (c), Oriminal “Procedura Code, only 
applies to parties and does not cover the case of 
witnesses. -7 

A Counsel, however, is not a party within the 
meaning of the section, L GANDA Siran KOCHAR v, 
“Terror, 29 Cr. L. J. 1061; A.I. R, 1929 eee ye 
‘ S. 202 — Preliminary  inquiry—Sending 

notice to accused, legality of—Duty of Magistrates 

to record proper order after enquiry. 

Though what is ordinarily contemplated by s. 202 
of the Criminal Procedure Code is merely a pre- 
liminary examination of the complainant and his 
witnesses or such of them asthe Magistrate wishes 
toexamine in the absence of the accused, it is not 
illegal, ifthe Magistrate deems it desirable for the 
purpose ‘of his enquiry, to give the accustd an 
opportunity of appearing before him and stating 
what he has to say about the accusation and even 
to accept and consider documentary evidence which 
the accused may produce. 

A Magistrate when he passes an order after a pre- 
liminary inquiry, should say plainly either that he 
dismisses the complaint, or that he thinks that there 
is ground for proceeding, and, therefore, directs the 
issue ofa summons or a warrant as the case may 
be. The practice of saying ‘notice is discharged’ is 
objectionable. B In re VIRBHAN BHAGAJI, 30 Bom, 
a: 642; A. I. R. 1928 Bom. 290; 52 B. 448; 29 Cr. i" 

.975 . Š 6 


s$. 203—Dismissal of complaint—No appeal 
or revision filed—Fresh complaint in Court of cos 
ordinate jurisdiction, competency of. 

It is not open toa Magistrate to entertain a com- 
plaint when a similar complaint has been dismissed 
by another Magistrate of co-ordinate jurisdictioh, 
whether accused be acquitted or discharged, and tha 
dismissal has not been set aside by higher authority. 
S-TIRATEBAI V. SUGNIBAI, 29 Cr. L. J.1097; A. I.R. 
1929 Sind 61 : 681 


S. 203—False complaint—Procedure— Dis- 
missal of complaint by methods not warranted by law, 
legality of—Court’s power to tale action against 
complainant. 

A Court should not get® rid of a complainant 
whom it believes to be false by methods not. 
warranted by law but should follow the pro- 
cedure prescribed by the Criminal- Procedure 
Code with regard to the hearing of, the complaint 
and take action under s,182 ors. 211 of the Penal 
pote against the complainant if it finds the complaint 
alse, 5 i 
Even where the accused. persons do not desire 
to take action under s. 211 of the. Penal Code, 
a Court of Law has authority to complain against 
a false complainant under, s. 182 of the Penal 
Code which is contained in Chap. X relating to con- 
tempt of the lawful authority of public servants. A 
Ram Dasv. Ganea Rau, L. R. 9 A. 71 & 78 Cr; 9A I 
Cr. R. 446 & 475; A. I. R.1928 All, 333: 30 Or. L. J. 2 

770 
85,203, 204, Chap. XVi—Dismissal of ` 
compl&int under s. 208—Revision to Szssions Court— 
Notice to accused, whether proper—Order for fur- 
M Wawin, whether one under Chap. XVI or Chap, 
An accused person bas no locus standi in ag 











Se 
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dnquiry under Chap. XVI of the Criminal Procedure 
Code. The principle is equally applicable when the 
order in such an inquiry is under revision either in 
the High Oourt or the Sessions Court. 

Ona revision petition against the dismissal of a 
complaint under s. 203, Oriminal Procedure Code, 
notice should not be issued to the accused. 

Where the Revision Court in such a case ordars 
further inquiry, such inquiry must be regarded as 
being one under Chap. XVI and not Chap. XVII until 
the Magistrate is satisfied that a notice should go to 
the accused under s, 204 of the Code. M Inre T.S. 
Rampapra ODAYAR, A.I. R. 1928 Mad. 1198; 29 Cr. 
L. J. 1059 563 


S. 213—Committal to Sessions—Committing 
Magistrate whether bound to consider defence evi 
dence—Omission to consider, effect of. 

A Oommitting Magistrate is bound to consider the 
defence evidence if it is tendered, and omission on his 
part to do so is not a mere irregularity but an illegality. 
RiEupreor v. NGA KHAING, 6 R. 531. A.I. R. 1928 Rang. 
299; 30 Cr. L. J. 1 769 
——— 8. 215—Committal in spite of disbelief in 

prosecution evidence, legality of. i 

A Magistrate can commit an accused to the 
Sessions even though he disbelieves the main pro- 
secution evidence, if he is satisfied that there are 
sufficient reasons for committing the accused in 
spite of his disbelief of such evidence. B BURJORJI 
NOWROJI KELAWALLA v. EMPEROR, 30 Bom. L. R. 639 
A. I. R. 1928 Bom. 220; 29 Cr. L J. 987 107 
—— 5, 233—Joinder of charges—Insertion of 

unnecessary facts in charges—Failure to prove them 

—Doctrine of surplusage. 

In order to convict a man ofan offence, all the 
material facts which constitute the offence, and which 
are necessary to enable the parties to avail them- 
selves of the verdict and judgment, should the same 
charge be again brought forward, must be stated 
upon the indictment, and all these requisite allega- 
tions must be satisfied in evidence, and proved as 
laid. But allegations not essential to such a pur- 
pose, which might be entirely omitted, without 
affecting the chatge against the prisoner, and with- 
out detriment to the indictment, are considered as 
mere surplusage, and may be disregarded in evidence. 

Where a person was charged with conspiracy and 
with having committed cheating ‘in pursuance of that 
conspiracy’ : 

- Held, that it was open to the Court to convict 
him of cheating even though the conspiracy was not 
proved, inasmuch as the ,words ‘in pursuance of the 
conspiracy’ in the second count were only words of 
C Satya NARAIN MOHATA v. EMPEROR, 55 
0 858; 32 O. W.N. 319; A. I. R. 1928 Cal. 675; 29 Cr. 
L. J. 1022 350 


ss. 235, 239 (d) (e)—Illegal trial—Pre- 
judice, question of—Same transaction, meaning of. 
If a trial is illegal the question of prejudice or 
absence of prejudice does not arise. L SULTAN AHMAD 
v. EMPEROR, 29 Cr. L. J. 1080; A. I. R. 1929 Lah. 142 
584 
s. 235 (1). See Moror VrnicLes Aort, 1914, 
é 101 
ss, 236, 237, 238——Penal Code (Act 
XLV of 1860), ss. 109,802 —Charge for substantive 
offence—-Conviction for abetment—Legality of con- 








8. 5 





viction. cn. g r r 
It cannot be laid down asa universal rule that in 
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no circumstances whatsoever, where there is a charge 
of a substantive offence’and there is no charge of 
abetment of that substantive offence, can the person 
so charged with the substantive offence be convicted 
of abetment of that offence. 

The true rule is that the ans*er to the question 
really depends on the facts of each case and 
it must be seen in each case whetheror not pre- 
judice has been caused to the accused by reason 
of the conviction for abetment of the substantive 
offence in the absence of a charge therefor. GC 
KADIRA v. EMPEROR, A. I. R, 1928 Cal, 466; 29 Or. L. 
J.1093 3 677 
— S. 239 (d) (e). See ORIMINAL PROCEDURE 

Cope, 1898, s. 235 584 


————— 88.264, 537, 539-B——Summary trial— 
Omission to record substance of evidence in judg- 
ment—Legality of proceedings—Local inspection— 
Omission to record memorandum—Mere irregular- 


ty. 

Under s. 264 ofthe Criminal Procedure Code the 
Court is bound in a summary trial to record in its 
judgment the substance of the evidence adduced and 
omission to do so is not a mere irregularity 
within s. 537, Criminal Procedure Code. 

Mere omission to record a memorandum of a local 
inspection under s. 539-B of the Criminal Procedure 
Code is not an illegality vitiating the proċeedings. B 
NURUDIN SHEIKH ADAM v. EmrEROR, 30 Bom, L. R. 
954; A. I. R. 1928 Bom. 433; 29 Or. L. J. 1005 221 
ss, 265 (2), 267—Bench of Magistrates— 

Judgment, preparation and delivery of, by Presiding 

Officer after other members depart from Court— 

Judgment, whether valid—Signature of Presiding 

Officer alone, whether sufficient. 

Under s. 265, el. (2), Criminal Procedure -Code, in 
the trial of a criminal case bya Bench of Magis- 
trates, if the record or judgment is prepared bya 
member of the Bench and not by the Presiding 
Officer, it shall have to be signed by each member 
of the Bench taking part in the proceedings. But 
where the Presiding Officer himself prepares the 
record or judgment, it is not necessary that the 
other members of the Bench should sign it. i 

The judgment of a Oriminal Court must be 
delivered in open Court when the Court is sitting. 
Although the mere delivery of a judgment may ba 
left to the Presiding Officer by the other members of 
the Bench, they must be aware of what the judgment 
contains and, therefore, they must approve of the 
whole of the judgment, if a judgment is written 
and if no judgment is written, the requirements of 
s. 263, Criminal Procedure Code, must be complied 
with. 

Where after the other members of the Bench had 
left the Court premises, the Presiding Officer pre- 
pared the judgment and delivered it and the other 
members had no opportunity to express either 
consent or dissent from the reasons given : 

Held, that the judgment was not a proper judg- 
ment. M SREERAM RAMAKOTTIAH V. CHINTALAPUDI SUBBA 
Rao, 28 L. W.498; 55 M. L. J. 576; (1928) M. W.N. 
785; A. L. R. 1928 Mad. 1172; 29 Or. L. J. 973 61 


—— S. 288—Statement before Committing Magis- 
trate and Sessions Judge discrepant—Transfer * of 
previous statement to record of trial, wien proper: 
Unless a witness has beon asked to explain the - 

discrepancy in his statement before the Committing 

Magistrate and that before the Sessions Court, it 

7 . 
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“is, not proper to transfer ehis previous statement ` 


before the Committing Magistrate to the record of 
the Sessions Court, and even if a satisfactory ex- 


`. planation of the discrepancy is not forthcoming the 
existence of onlyeone, discrepancy will not justify” 


the use'of s. 288, Criminal Procedure Code. L SADAR 
Din z. Emperor, 10, Lah. L. J. 460; 29 Or. L. J. 1047; 
JA. I. R. 1929 Lah. 111 . 471 


S. 307—Penal Code (Act XLV of 1860), ss. 
149, 806-—Abetment of sati—Belief in divine origin 
of fire, whether good defence—Verdict of Jury— 
Interference. -7 Se 
The verdict’ of'a Jury has more wsight than the 
opinion -of assessors “and ‘should not be. set aside 
unless no sensible man could -have arrived at their 
verdict, particularly in the case of a verdict of ac- 
quittal: È ; 


na 





Toa prosecution for abetment of suicide by com- 


_ a good defence. F 


mitting sati the mere fact that the accused were 
expecting .a miracle and that. there was no evidence 
to show that any one in particular fired the pyre is not 


Sati has long been discarded by all pious Hindus 


„and is only a relic of brutal barbarism. .Pat Em- 


L. J. 983; 3 Luck. 494 -` : 


PEROR v. VIDYASAGAR PANDE, A. I. R. 1928 Pat. 497; 
9 P.L. 1. 683;.29 Or. L. J. 1035; 8 Pat. 74 863 


—-—— s$, 307, 517—Pawn by servant—Criminal _ 


- bredch of ‘trust—Power of Court to order return 
of article to real owner—Pawner's rights—‘Stolen 
ede rc Code (Act XLV..of 1860), ss. 120, 
409. as fas ae 
Property in respect of which criminal breach of 

trust has been committed is as much stolen property 

as property the possession where of has been trans- 

ferred by theft according tothe provisions of s, 410 

of the Penal Oode and such property should be 


handed back by the’ Criminal Court to the real - 
owner: unconditionally where there is no bona fide 


dispute.as to title.. oe 

A person.to whom such property has been pawned 
by the accused is not, entitled to retain it as against 
the true owner. O Monaumap Hapı Husain v. EM- 
PEROR, 5 O. W. N: 281; A. I R. 1929 Oudh 277; 29 Or. 


~— $. 341—Accused deaf miute—Reference to 

. High Court, legality of. : 
-A teference.to the Hight Court under s. 341, Crimi- 
nal Procedure Code, cannot be made simply because 
the accused happens to be a deaf mute. Sucha 
reference, can -be made only if the accused, 
though not insane, cannot be made to: understand the 
proceedings, L Arra Dia v.: JIMPEROR, 29 Or. L. J. 
1104 lt Age Pete 4 -688 


———. s. 342—Exramination of accused—Taking 
- fresh statement from co-accused, legality of, 

A Judge may takea fresh statement” froma co- 
accused under s. 342, Criminal Procedure Code, after 
he has taken an explanation from an accused person, 

An indictment may be good or bad, but it cannot 
depend upon the facts which will ultimately be 


found by the Jury and it must be good or bad at 


the beginning of the trial, C SATYA NARAIN Monata 
vi EMPEROR, 55 ©. 858; 32 O. W. N. 319; A. I.R. 1928- 
Cad. 675; 29 Cr. L, J. 1022 - 350 
—- 8. 342, 423—Examination .of accused 

before clos? of prosecution evidence, legality of— 

Commission to examine after close of evidence, 
' effecteof—Charge for substantive offence—Convic- 
= ‘tion for abetmeut. i 
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Though it is not desirable that ari accused should 
be examined at great length under a, 342, Criminal 
Procedure Code, before the prosecution evidence has 
been closed, examination of the accused at that stage 
“is not illegal and is not by itselfa ground for quash- 
‘ing the proceedings, where the accused has not 
been prejudiced thereby. . 

“ Omission to examine the accused under s. 342, 
Oriminal Procedure Code, after the witnesses- ‘for the 
prosecution have been examined ani before he is 
“called upon to make his defence, isa serious illegality : 
sufficient to vitiate the trial,at any rate from the 
stage at which the accused should have been so exa- 
mined. , 9; 

Where the proof of abetment of an offance must neces- 
sarily differ from the proof of the substantive off#nce 
and the attention of the accused has not been direct-- 
ed at the time of framing the charges. or during the 
trial to the fact that he might have to meet & charge 
of abetment, it is highly unfair fora Court of Appeal 
to alter a conviction for a substantive’ offegce into 
one for abetment of the offence. L PRITCHARD 2. 
EMPERQR, A. I. R. 1928 Lah. 382; 30 Cr. L. J. 18- 850 


—— ss, 342, 428—Additional evidence under 
directions of Appellate Court—Re-examination of 
accused, whether necessary. i 
Section 342, Criminal Procedure Code, is not appli- 

cable to evidence taken under the directions of ań 

‘Appellate Court under s. 428 of the Code, and 

though there may be cases where ths accused could 

properly be questioned. by the Magistrate in regard 
to the additional evidence so taken, omission to do 

so is not illegal, B NARAYAN KesHav DEVASTHALI V. 

Emperor, 30 Bom. L. R. 651; A. I. R. 1928 Bom. 200; 

29 Or. L. R. 972; 52 B. 699 f 60 

` ss, 342, 488—Maintenance proceedings- 
Application for maintenance, whether complaint 
—Person applied against, whether accused—Ez- 

_ amination of person applied againsz; necessity of. 
Section 342, Oriminal Procedure Code, does not 

apply to proceedings under s. 483 of the said 

Code. Therefore, it is not incumtent on a Magis- 


“trate to examine the husband or the father, as the 


‘case may be before an order under s. 488, Criminal 
‘Procedure Code, can be made against him. $ 
_ An application under s. 488, Oriminal Proceduré 
Code, is nota compleint nor is the person against 
whom the application is made an accused, fi 
. Per Jai Lal, J.—Proceedings under s. 488, Criminal 
Procedure Code, are not, strictly sp2aking, criminal 
proceedings except in the sense that they are taken 
under the provisions of the Oriminal Procedure Code. 
They may be described as quasi criminal proceed- 
ings partaking more of civil than of criminal 
character as they are intended to enforce a eivil 
liability of the husband or the father. L Mrur 
-Kuan v. Bakar BHARI, 29 Cr. L. J. 1602; A. I. R.1929 
Lah. 32 ` - 218 
-———- SS. 342, 488—Maintenanze proceedings— 
‘ Egamination of accused under s. &42, necessity of. 
Section 342, Oriminal Procedure Oode, does not 
apply to proceedings under s. 488 of the Code. B In 
re VITHALDAS BHURABHAI, 30 Bom. L. R. 957; A. I. R. 
1928 Bom.. 347; 29 Or. L. J. 1051; 52 B. 768 . 475 
f 2 ss, 342, 540— Examination of Court wit- 
ness~Euamination of accused afresh, whether 
~: obligatory. aana ae f 
-Though a Court, may in its discretion eraming the 
accused again in order to give him an opportunity to 





, under s. 342, and 
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explain the ciroumstances appearing in the evidence 
ofa witness examined bythe Court under s. 540, 
Criminal Procedure Oode, after the case is closed, it 
is not obligatory on the Court todo so. B MAHADU 
RAGHAVJI THAKKAR v. ExrerRorR, 30 Bom. L, R. 1086; 
A. I. R. 1928 Bom. 388; 29 Or. L. J, 1057 561 

S. 344. See PRACTICE 676 


: ss. 344, 561-A—Stay of criminal proceed" 
ings pending civil~—Principle—High Court's powers. 
On general grounds as well as under the powers 

conferred by s. 561-A of the Oriminal Procedure 

Code, a High Court has jurisdiction to stay criminal 

proceedings pending proceedings in a Civil Court 

in a proper case. 

e mere pendency of a civil suit or appeal is 
not in itself a suffieient ground for staying criminal 
proceedjngs. But if the object of the criminal pro- 
ceedings in a private prosecution is to prejudice the 
trial of the civil suitor to use them as a lever to 
coerce ethe accused into a compromise of the civil 
suit, the criminal proceedings can be stayed till the 
decision of the civil suit. 

Oriminal proceedings need not be stayed where 
the accused is not likely to be prejudiced by the 
criminal proceedings being allowed to proceed. B 
JEHANGIE Pzsronst_ Wanra v. Framst RusToMst 
Wania, 30 Bom. L. R. 962; 29 Or. L. J. 1053 477 
——— 8.345. See Contract Act, 1872, s. 23 459 


S, 345—Case compoundable without per- 
mission of Court—Compositivn, stage of—Court's 
power to proceed with case after composition. 

In_a case compoundable without the permission of 
the Court the Magistrate has no jurisdiction to go 
on with the case after composition, as he is bound to 
give effect to the ccmposition. 

{he fact thatthe prosecution evidence has been 
closed and that a charge has been framed against the 
accused is no bar to the composition of an offence, L 
MUHAMMAD ALI v. Eureror, 29 Gr. L. J. 1058 562 
————~ S. 367. See ÜRDNUNAL PROCEDURE Cops, 

1898, 5. 265 (2) 61 
—— 88. 367, 424—Judgment of Appellate 
Court, contents of I mproper judgment—Interference 


in revision. 

- A judgment of an Appellate Court which does not 
set out ordiscuss the evidence on which the con- 
clusions are based is nota proper judgment and is 
liable to be set aside by the High Court in revision. 
L DALIP Sines v. EuPEROR, 10 Lah, L, J. 347; 29 Cr. 
L. J. 1031 359 


——— 5, 423 (1) (b)—Penal Code (Act XLV of 
1860), ss. 842, 884, 120—Extortion and cheating, con- 
vietion for—Appeal—Acquitting accused of one 
charge but retaining sentence—Hnhancement of 
sentenee—‘Distinct offences.’ 

The accused was convicted under ss. 342, 384 and 
420 of the Penal Code, and sentenced to three 
months’ rigorous imprisonment for his conviction 
under s. 342, three months’ rigorous imprisonment 
under s. 384, and six months rigorous imprison- 
ment and a fine of Rs. 100, in default one month’s 
further’ rigorous imprisonment, under s. 420. The 
three sentences were to run consecutively. On 
appeal, the Sessions Judge maintained the con- 
victions under ss. 342 and 384, and was of 
opinion that the conviction under s. 420 was not 
correct, He confirmed the sentence of three months 
passed a sentence of nine months 

e 
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Held, that the offencés under ss. 384 and 420 of 
the Penal Code being distinct offences, the order of 
the lower Court in effect; enhanced the sentence and 
was, therefore, illegal. B RAMCHANDRA: BHIKAJI 
MOHARIR v. EMPEROR, 30 Bom. L. R. 967; A. I. R. 1928 
Bom. 346; 29 Or L. J. 1082 586 


S. 424. See ORIMINAL PROCEDURE Copr, 1898, 

S. 367 359 
——s. 428. See ORIMINAL Procepurs Cope, 
1898, s. 342 60 


ss. 428, 537—Further evidence in appeal 
—Appellate Court acting upon admission of Pleader 
—Mere irregularity—Admission of Pleader in 
criminal cases—Evidence Act (I of 1872), s 58. 
Though in original trials of criminal cases the 
requirements of the Code of Criminal Procedure 
have to be properly followed and in a warrant case 
the accused cannot be convicted merely upon the 
admission of his Pleader, yet there is no rule of law 
which lays down that a Judge cannot in appeal, 
when the question whether further evidence should 
be taken arises, act upon an admission made by the 
d's Pleader. ; 
Taa case under s. 43 (1) (a) of the Bombay Abkari 
Act, the question whether the report of an excise 
analyst which was admitted in evidence in the trial 
Court without any objection, was really admissible 
or not was raised in appeal. When the Appellate 
Court proposed to have the analyst examined under 
s. 428, Oriminal Procedure Code, the accused's 
Pleader stated that hedid not want to challenge 
the correctness of the certificate and that he was 
prepared to admit that the bottle sent to the analyst 
contained cocaine. The Pleader further stated that it 
was unnecessary to examine the analyst and that the 
case may be decided on the merits. Upon this the 
Sessions Judge found that the bottle contained 
cocaine and convicted the accused. Inrevision: _ 
Held, that the Sessions Judge was justified in 
acting upon the admission of the accused's Pleader, 
that, at the most, in waiving formal proof of an 
essential fact and relying on the admission of the 
Pleader the Court committed only a mere irregular- 
ity which did not prejudice the accused, and that 
the conviction was not, consequently, illegal. B 
BANSILAL GANGARAM VANI v. EMPEROR, 30 Bom. L. R. 
€46; A. I. R. 1928 Bom. 241; 29 Cr. L. J. 990 110 


— 6, 439. See BIHAR AND ORISSA MUNICIPAL 
Act, 1922, s. 259 345 


.439—Bombay City Municipalities Act 
XVII of 1925), s. 110—Notice of demand—Order 
passed by Sessions Judge in revision—Further 
revision to High Court, maintainability of, 

An application for revision atthe instance of the 
parties does not lie against an order passed in 
revision by a Sessions Judge against an order passed 
by a Firet Olass Magistrate on appeal against a 
notice of demand under s.110 ofthe Bombay City 
Municipalities Act of 1920." B AHMEDABAD CITY 
MUNIOIPALITY V. VADILAL VAKATOHAND, 30 Bom. Le R. 
1084; A. I. R. 1928 Bom, 376; 29 Or. L. Jẹ1081 585 


s. 439—Order of acquittal—Revision— ` 


Tete Gourt will not interfere in revision with 


orders of acquittal, Pat CHAIRMAN, PUuRULIA Moxico- 
e 
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‘the charge. 


“PALITY v. Bisuun Sao, A. L R. 1928 Pat. 193; 29 Cr. 
34 


L. J. 1017 
s. 439—"Revjsion—High Court's jurisdiction 
to interfere with charge during pendency of trial. 
A High Court can as a Court of revision under s. 439, 
Criminal Procedure Code, interfere with. a charge 


framed by a Magistrate during the pendency of the 


trial L BALBIT SINGH v. EMPEROR, 29 Or. L. J. 1008; 


A. I. R. 1929 Lah. 67 - os 224 
-——— 8,439 (1). See REFORMATORY SCHOOLS ACT 
1897, s. 8 KAN, 344 


—— s, 449—Practice—Criminal appeal from 
‘Original Side of High Court—Vakil's right to act 
for appellant. ~ g 
The proper and the only permissible course in 

cases under new s. 449, Criminal Procedure Code, 

wherea new right of appeal is given by the Code 
to the subject, is for thìs right to be exercised so 
long as the present rules remain unchanged, in the 
way laid down by these rules, namely, on the footing 
that it is ‘part of the business of the” Court from 

which, a sthe rules stand, Vakils are excluded. G 

SATYA Narain MOHATA v. EMPEROR, 55 O. 858, 32 0. W. 

N. 319; A.I. R. 1928 Cal. 675; 29 Cr. L. J. 1022 350 

S, 476, See CRIMINAL PROCEDURE Cope, 1898, 

i 7 JÉ 356 





- 6. 195 
———— $.476—Penal Code (Act XLV of 1860), 
ss. 182, 211—False information to_Police—Subse- 
quent complaint to Magistrate—Prosecution ~ of 
complainant—Complaint of Magistrate, necessity of 
Wherea person lodged an information against 
another before the Police and subsequently filed a 
complaint against the same person for the same 
offence before a Magistrate and the latter dis- 
a the accused, finding the complaint to be 
alse : > 
Held, that the complainant could not be prosecut- 
ed for an offence under s. 182, Penal Code, on a 
complaint by the Police, but could be prosecuted 
only for an offence under s. 211 of the Code upon a 
complaint by the Magistrate before whom he laid 
R Maune Pev. Mauna Cuaw, A.I. R. 
1928 Rang. 243; 29 Cr. L. J. 1044 468 
——— 65, 476-A—Application for making com- 
plaint withdrawn—Application, whether ‘rejected 
—Superior Court, jurisdiction of. 
The word “rejected” in s.476-A of the “Oriminal 
Procedure Code means rejected after consideration 


“on the merits, and, therefore, when the lower Oourt 


has only allowed an application to be withdrawn 
Without consideration of its merits, it cannot be 
said to be ‘rejected’ for purposes of s 476-A, and 
the Superior Court has jurisdiction to deal with it. 
S VasupevMaL v. EMPEROR, 29 Cr. L. J. 105]; A. I. 





R. 1929 Sind 50 475 
— $. 488. . 

See CRIMINAL PROCEDURE Cope, 1898, s. 342 218, 

475 


— S, 488—Minor in custody of legal guardian 

—Right to be maintained by father. 

Jf a minor is living “with the legally constituted 
gufrdian other than the father, then an order for 
maintenancesinder s. 488, Oriminal Procedure Code, 
cannot be refused merély on the ground that the offer 
of the father to maintain the child, if the latter 
lives wtth him, is not accepted. L Sarrraz BEGAM 
v. MIRAN BaxusH, 29 P. L. R. 401; 9 Lah. 313; A. I. R. 
1928 Lah. 543; 29 Or. L. J. 1042- - _ .. 476 
s. 488—Offer by husband to provide separate 
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Criminal Procedure Gode-—-eonold, ` ` ° 
residence for wife—Refusal by wife—Right to main- 
tenance=Maintenance for children—Custody of chil- 
dren, 

Refusal by a Hindu wife of an ofer made by her 
husband to provide her with a separate house does 
not disentitle her to an order for maintenançe under 
s. 488, Criminal Procedure Code. 

If a separate maintenance allowance is awardable 


-to the mother a separate allowance isalso allowable to 


such children as should remain in the mother’s 
custody. i 

A Magistrate is entitled to consider the circum- 
stances in which- a father’s offer to'maintain his 
children is made, and whether it is right and pgoper 
that the children, if not in the custody of the father, 


“should be handed over tc him. B In re Bar MANEK, 


30 Bom L. R, 958; A. I. R. 1928 Bom. 418; 29 O 


J. 1049; 52 B. 763 
s. 491—Hindu mother with minor children 
under guardianship—Mother inclined to Christian 
Jaith—Likelihood of conversion—Removal from 
guardianship—Procedure—Applicarion for writ- of 
habeas corpus, whether proper remedy. _ . 
Where a Hindu mother having undar her guardian- 
ship her minor children, is inclined towards a beliaf 
in the Christian religion and it is likely that she 
may be ultimately converted to that religion, she mey 
be removed from guardianship and another guardian 





_may beappointed. The proper procedure for pray- 


ing that relief is, however, an application under the 


-Guardians and Wards Act and not one for issue of a 


writ of habeas corpus under s.491, Oriminal Pro- 
cedure Code, for production of tke children. M 
NANDAM Pepa VEERASWAMI V. GUTTIKONDA RATNAMMA, 
A.I.R71928 Mad. 1087; -29 Cr. L. J. 1048 472 
s. 493—Application by private party for 

change of charge, competency of. . 
An application by a private party that a charge 
in acase has not been properly framed and that it 
should have been framad under another section is 
not barred by the provisions of s. 493, Criminal Pro- 
cedure Code. L DASAUNDHA SINGE vV. LACHHMAN 





Sincu, 29 Cr. L.J. 1056; A. I. R.1929 l.ah.127 480 
———— $, 517. See CRIMINAL PrOCEDURE CODE, 1898, 
s. 307 ` 103 
.————— S. 537. See ORIMINAL PROCEDURE CODE, 
1898, s. 428 . 110 
—_— ss. 537, 539-B. See (JRIMINAL PROCEDURE 
Cope, 1898, s. 264 : 221 

s. 540, See CRIMINAL Peocepure CODE, 

1898, s. 342 561 


——— s. 561-A. See CRIMINAL PROCEDURE Cops, 

1898, s. 344 477 
——_—- s. 562—Imposition of fine, legality of. 

It is illegal to impose a fine on the accused when 
an order under s. 562, Criminal Procedure Cede, has 
a passed. L Karım BAKESH V. EMPEROR, 30 rg 

A 


-—— s, 562—Offence hideous—Youth of offender, 
effect of. 


Where the offence committed is a hideous and 


‘yepreh@nsible one, the mere youth of the offender 


does not entitle him to the benefit of s. 562 Criminal 
Procedure Code. L Empzror v. SARDHA Ran, 29 Cr. 
L. J. 1096; A. I. R. 1929 Lah, 198 680 


Criminal trial—Complainant colluding with ac-, 
cused—Pyevious statements of complainant, admis- 
sibility of—Proper procedure, 


r. L.. 
473 | 


e Criminal trlal—contd, H 


| 


| 
| 
à 
| 
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Secondary oral evidence of a report made by a 
witness cannot be used as substantive evidence 
against the accused even where the witness who 
made the report subsequently, in the trial, denies 
all knowledge of the facts alleged to have been 
reported by him to the other witnesses! 

Where the complainant, owing to due influence 
or corruption, goes back on his or her story of how 
the crime was committed or who committed the 
crime, itis most advisable for the Presiding Judge 
to allow the complainant to be treated asa witness 
‘hostile to the prosecution; and if as alresult of that 
cross-examination certain evidence emerges which 
supports the case for the Orown, the evidence of 
corroboration on the part of third parties would 
then be admissible in law. R Empzror ~v. Nea 
Huatng, 6 R. 481; A, I. R. 1928 Rang. 295; 29 Cr, L. J. 
1042 466 


——— Conviction—Accused not mentioned in First 
Information Report—Absence of identification pro- 
ecedings in Jail—Conviction founded on com- 
plainant's testimony—Validity of conviction. 
‘Where an accused was not mentioned inthe First 

Information Report nor his identification carried out 

in the Jail by any Magistrate and the accused was 

‘convicted on the sole testimony of ithe complain- 
ant: 

Held, that the conviction under the circumstances 

was unjustifiable. O Parsuapr v. Emperor, 5 O. W. N. 
732; A. I R. 1928 Oudh417; 29 Or. L. J. 989 109 


Cross-cases --Procedure. 

Cross-criminal cases should be tried simultaneously 
and judgments in both should be given after all 
the evidence has been recorded in both! The trial of 
one case should not be postponed till the decision of 


- the other. L Emprror v KRISHAN MURARI Lat, 29 Cr. 


L. J. 1059 563 
Documents referred to by accused in his 


statement—Court, whether bound to|consider them 

without formal proof. 

It is open to ap accused person to file in Court along ` 
with his statement a document written by him, whe- 


ther it be a lettes or any other document and even 
if there is no witness to speak to the actual writing 
of the document, the Court is bound to (consider the 
document along with his statement. M In re Mumam- 
MAD Sania Rowruer, 28 L. W. 509; (1928) M. W. N. 
782; A. I. R. 1928 Mad. 1135; 55 M. L. J. 624; 29 Cr. L. 
J. 1041 465 
—— Duty of prosecution—Prosecution, whether 

bound to produce all eye-witnesses~Motive—Enmity 


a double edged weapon, 





It is not incumbent on the prosecution. to produce ` 


all the persons who had gathered at the scene of 
offence and had seen the commission of the offence, 

Enmity is a double edged weapon and what would 
Þe a reason for murder might well be the reason for 
a fabricated case. L BAHADUR v. EMPEROR, 10 Lah. L. 
J. 229; 29 Or. L. J. 999 215 


Refusal of Magistrate to hear arguments of 

Pleader on conclusion of case, whether| mere irregu- 
larity. 
In‘a criminal trial at the conclusion| of the evi- 
dence the accused has aright to have his arguments 
heard through his Pleader. The denial] by a Magis- 
trate of that right cannot be regarded as a mere 
irregularity but vitiates the conviction! M In re 

* MUTHUKARUPPA SERVAT, 28 L. W. 656; 55 M. L. J. 626; 
A.J. R. 1928 Mad. 1234; 29 Or. L. J. 1082 ° 586 


i 
e. 
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Criminaj trial—coneld. 


———— Revision—Enhancement of sentence after 
- sentence has been undergone, propriety of. 

It is not the practice of the Lahore High Court 
to enhance a sentence in revisi8n after the accused 
has served it out, L EMPEROR v. BADAR DIN, 30 Or. L, 
J. 2; A. I. R, 1929 Lah. 194 769 
Sentence, principles governing apportionment 

of—Punjab, Excise Act (I of 1914), s. 61 (D— 

Manufacturer or seller and possessor of excisable 

article, distinction between—Appropriate sentence. 

When the Legislature has laid downa maximum 
punishment for an offence ora series of offences, it ' 
is the duty of the trial Court to apportion punish- 
ment in each case after considering all the. cir- 
cumstanees having a bearing upon it, and not to shirk 
its responsibility by imposing the maximum penalty 
upon every offender. 

So far the question of sentence is concerned there 
isa distinction between the case of a manufacturer 
or seller of an excisable ‘article and that of a person 
who possesses it for his own use. In case of the 
latter maximum punishment is not called for. L 
Kurr SINGH v. EMPEROR, A, I. R, 1929 Lah, 29; 30 Cr. 
L. J. 15 i 783 


Custom—Abadl—Non-proprietor's right to alienate 
site—Burden of proof—Mauza Jhabal Kalan in 
Tarn Taran Tehsil of Amritsar District. 
Non-proprietors (kamins) of the village Jhabal 

Kalan in the Tarn Taran Tehsil of the Amritsar 

District have an unrestricted right to alienate the sites 

in their possession. ; 

The burden of proving that a non-proprietor in the 
abadi of a village has an unrestricted right to alienate 
the site in his possession is on him. L KISHAN SINGH 
v. Fagtr, A. I. R. 1928 Lah. 966 447 
——____+——— Suit by one proprietor against 

trespasser on common property, competency of— 

Assertion of exclusive title, effect of—Mauza Raja 

Jang in Kasur Tehsil—Kamin's right to sell sites of 

houses. 

A single proprietor may maintain a suit for eject- 
ment of a trespasser from the common property only 
when he purports to sue on behalf of the entire 
body in a representative capacity. He cannot 
maintain such a suit where he falsely sets up 
exclusive ownership of the property. | ~ 

Raja Jang in the Kasur Tehsil of the Lahore 
District is a village and not a town and a kamin 
of that place has no power to sell the site of his 
house without the permission of the proprietary 
body. L PIARA SINGH v. JAWAHAR SINGS, 10 Lah. L. J. 
360 402 
——, abandonment of—Onus of proof.- 

The onus of proving that a party governed by 
custom has by shifting from rural area to the Oity 
abandoned his custom lies on the party who asserts 
it. L WASAKHA SINGH v. Gurri, A. I R.1928 Lah. 762 ` 
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Alienation—Ancestral or self-acquired pro- 
perty—Land granted originally to father—Pro- 
prietary rights acquired by son—Property, nature 


oy. - 

When a land was granted by Government to a 
person on lease and he died without fulfilling the con- 
ditions for acquiring proprietary rights and the 
proprietary rights were subsequently acquired by" 
his son in whose name the lease was renewed : 

Held, that the land must be regarded as the self- 
acquired property of the son. L Sarwan SINGH v. Lan 
Sınan, 10 Lah, L, J 541 168 
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— Allenation—Awans “of Jhelum District— 
Right of sonless Awan to ‘sell ancestral property. 
. A sonless Awan: of the Jhelum District can sell 
ancestral property i the presence of his near collate- 
rals to a stranger. L Fizau Din v. OHAUDHRI, A. I. 
R. 1928 Lah. 523 : 606 
~ Gift to daughters—Ancestral prc- 
-perty —Jats of Jullundur District. © :.. 
Among Jats of Jullundur District a gift of ances-" 
tral property infavour of a daughter without the 
consent of the. collaterals.is inyalid aecording to 
' custom. L SUNDAR v, RALLI,. A. I. R. 1929 Dana 
ns —— Will—Kahuts of Chakwal Tahsil— 
Alienation by. Will of ancestral property—Power 
"to: gift—Presumption.of power to Will—Rebuttal 
“by riwaj-i-am. . í 
There is no custom among Kahuts of Ohakwal 
Tahsil authorising alienation of ancestral property 
by Will. . = ; apt | 
The: initial presumpbion that’ where -a power of 
"gift. exists there is a co-extensive power ef testation 
may- be rebutted by-a.contrary entry in the riwaj-i-am 
of the District. L Mrgza Kuan v.Kuupa Dap, A. I. R. 
1929 Lah. 146 - aa AGA 384 


——— Ancestral property—Liability for father's 
< debts—Sonepat Tahsil, Rohtak District. > ` 
: In the Sonepat Tahsil of Rohtak District, ‘ancestral 
property is liable inthe hands of the son, for the just 
debts of his father. L Frèm Jor Ram-Hans Ram v. 
Taran, 29 P. L. R. 472; A. I. R.1929 Lah. 150 668 
i Right to manure of non-agriculturists. 
See CO-SHARERS. . i $ 123 
. Succession—Ancestral ` property—Unmar- 
ried daughters v. Collaterals—Jats .of. Abyana- 
Khurd, Und Tehsil, District Hoshiarpur. ae 
-Amongst Jats of Mauza Abyana Khurd inthe Una 
Tehsil of Hoshiarpur District unmarried daughters 
are entitled to succeed to the ancestral property of 
their déceased father in the presence of collaterals of 
the 5th degree. L Ram DITTA v. UDHAMI, A. I, R; 1929 
Lah, 127 : a 450 
—— Brahmins of Bhilowal, Tahsil Pind- 
Dadan Khan—Reversioners, whether exclude, daugh- 
ters. - - nate b NG - 
Held, thatthe evidence in the case was insufficient, 
to establish the existence of -a custom among the 
Brahmins of Bhilowal, Tabsil Pind Dadan Khan, by 
which the reversioners -were entitled to succeed to the 
property ofa deceased collateral to the. exclusion of 
his daughters. L MANGAL Sainv. BHARAIL, 29 P. L. R. 
364; A. I. R. 1928 Lah. 595 369. 
~ Self-acquired property—Daughters 
v. Collaterals—Kambohs of Amritsar District. 
Amongst Kambohs of Amritsar daughters are 
excluded: from succession even to the self-acquired 











property of their father as against near collaterals, L.. 


WAsAKHA SINGE v. GUTTI, A. I R. 1928 Lah. 762 8 
— = Sister v. uncle—Arains of Mauza- 
Sande Kalan of Tehsil and District Lahore. 2 
Among. Arains of Mauza Sande Kalan the, sister ex- 
cludes the uncle in succession to the ancestral estate. 
- LJHANDI v. OHIRAGE DIN, A, I. R. 1928 Lah. 870 840 


Trade custom, essentials of—Recent origin, 
. effect of—Custom among grain and seed merchants 
of Bombay—Transaction between brokers—Right to 
demande shroff's kabala. $ 
Though a business custom may be valid in law 
even if it does'not possess antiguity, a recent origin- 
> > 
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may impose practical difficulties in establishing the 
custom. ; . i 
In order to make out a valid trade custom it must 
be shown as a matter of law, first, that it was a 
certain usage; and, secondly, that it was a'reason- 
able usage, not inconsistent with law,and as a matter 
of evidence, that it was so universally acquiesced 
in that everybody in the trade knew it, or could have 
ascertained itifhe had taken the pains to inquire. 
Certainty ‘in its main characteristics is one'-of 
the main essentials. 
There is no custom among the Marwari traders 
in grainand seed in Bombay under which where a 
broker enters into a contract with another broker 
and the transaction isin the first instance confirmed 
by the brokers, it is open to the seller to call upon 
the other. party for a shroff’s kabala and in default 
to close the transaction at the then market rate. B 
JAMNADAS ADUKIA v. OHETANDAS Daca, 30 Bom. L. R. 
1317; A.L. R.1928 Bom. 487 nt . 610 
: Wajlb-ul-arz—Eniries relating to custom, 
. value of. k 
An entry in a wajib-ul-arz is admissible in evidence 
but the value of such evidence varies greatly. Where 
it is distinctly to the interest of the zemindars to 
record the existence of cultivator’s liabilities and 
where the cultivators have no opportunity of 
stating their experiences, the value of euch an entry 
is necessarily not so great as-in a case where the 
zemindars are recording the existence of customs from 
which they, themselves may suffer. O NARPAT w. 
MOHAMMAD Ravi, 50. W. N. 252; A.I. R. 1928 Oudh 
265; 12 R. D. 6; 3 Luck. 478 -10 


Customary Law—Land coming otherwise than by 
descent, whether ancestral—Daughter's son's right to 
succeed after death of widow—Right to succeed and 
right to contest alienation, distinction between. “e 
Land ceases to be ancestral under the Customary 


“Law of the Punjab ifit comes to the hand of an 


owner otherwise than by. descent or by reason mere- 
ly of his connection with the common ancestor. [p. 
`. The decision-in Partapi v. Hazara Singh, 31 Ind. Oas. 
794, does not laydown a rule of general ®oplication, and. 
has no bearing where the question ig one of succession 
to the property of the last male holder on the death 
of his widow by persons who re admittedly his next 
heirs and is not one of right to contest an alienation’ 
by a widow. L SAIF-UL-RAHMAN V., MUHAMMAD ALI 
Kran, 9 Lah, 95; A. I. R, 1928 Lah. 285; I. L. T. 40. 
Lah. 108 z 41 


Debtor and creditor—Rule that debror must find 
' out creditor. : : 
The rule that a debtor must find out his creditor 
is not universally true. B Nanp Lat Panna LAL 
Marwavt-v, Kisan Lat Onatursaus, 30 Bom. L. R. 
1391; A. I. R. 1928 Bom. 548 734 


Easement—Customary right—Right to visit tomb 
and pay reverence—Mode of acquisition—Extent of 
such vight—Erection of structures around tomb 
_—Mandatory injunction—Principles—Discretion of 
Court—Effect of delay. Bg a 
“The right of visiting and paying reverence aba 

tomb constructed in land in the possession of another 

may be acquired by open enjoyment as of right 
for such a length of time as suggests that origin- - 
ally by agreement or otherwise the usage had’ 
become a Customary Law of the place in respect | 

of the persons and things which it concerned. a. 

‘Such a right must of necessity include the right 
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e 
of access to the tomb but does not include the right 
to ae substantial structures over and round the 
tom . 

In granting a mandatory injunction the Courts in 
India have, probably, a wider discretion in the 
matter than the Courts in England. 

No definite rules can be laid down as to the 
cireumstances in which delay is fatal to the grant 
of a mandatory injunction. The grant of that in- 
junction is a discretionary matter and in deciding 
whether to exercise that discretion the Court is 
bound to consider all the circumstances of the par- 
ticular case before it. R Dawson v. Roonac ZAMANI 
Bream, 6 R. 456; A. I. R. 1928 Rang. 268 431 


Easements Act (V of 1882), s. GO—License to cut 
trees, nature and revocability of. 
. The right to enter another's land and to cut and 
remove tfees from the land isnot a mere license 
but a license coupled with a transfer of property 
and is not, therefore, revokable under s. 60 of the 
Easements Act. O Ray INDRA BAHADUR SINGH v. 
MaLHoo Kuan, 12 R. D, 482; A. I, R. 1929 E 
6 
EastIndia Railway Company Coaching Tariff 
Rules, r, 64. See RAILWAY COMPANY 654 


Elections Offences and Inquiries Act (XXXIX of 
1920). 8. 12—Report of Commissioners, nature of 

` —Report allowing costs—Costs not mentioned in 
Governor's order— Execution for costs—Executing 
Court's power to examine report and allow execu- 
tion, : 

-Where the Commissioners appointed to try an 
election petition submit a report to the Government 
and the Governor passes an order upon the report, 
the only executable order is the order of the 
Governor. There is no power given by law to a 
Court before which an application is made to execute 
the order to examine the report on which the order 
is passed and allow execution for costs which are 
allowed by the report of the Commissioners but are 
not-mentioned in the Governor's order. 

There is no analogy whatsoever between the judg- 
ment and decree of a Court and the report of the 
Election Commissioners followed by an order of 
His Excellency the Governor of Burma. RU Maune 
Gree v. U Ba Tin, 6 R. 430; A.I R. 1928 Rang. 245 

` 449 
English Criminal Evidence Act, 1898, (61 & 62 
Vic. c, 36), s. 1, See EvIDENOE Act, 1872, s. 21 50 


Erroneous construction of rules—Interference, 
in revision. 
ere a Court erroneously held on a construction 
of s. 56 (1) (k) of the Madras Local Boards Act that 
a member had not forfeited the seat: 

Held, the High Court would not interfere in revi- 
sion, as no question of jurisdiction was involved. 
M Disrricr Boarp oF GUNTUR v. Desu Sursa Rao, 
(1928) M. W. N. 479; A. I, R. 1928 Mad. 983 608 
Estates Partition Act (V of 1897), s. 81—Parii- 

tion, effect of—Holding, whether severed—Transfer 

of portion of tenancy—Partition among co-sharer 
landlords—Right of co-sharer landlord to whom the 
portion is allotted to sue for ejectment of trans- 

feree. s 

A partition of an estate under the Estates 
Partition-Act, among the co-sharer landlords of a 
holding does not merely divide the superior interest 
of the landlord keeping the holding intact, but 
divides the holding itself into new holdings, so that 
- kd 
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each co-sharer to whomea portion is allotted be- 
comes the-sole landlord of that portion. ' 
The plaintifis were .co-sharer landlords of a non-. 


transferable holding. The tenants transferred to the 


defendants 4 portion of the holding. In a partition 
under the Estates Partition Act, this portion 
fell to the plaintiffs’ share and they sued to eject the 
defendants as trespassers : < 

Held, that the plaintifis having become sole land- 
lords of the newly formed holding by partition 
were competent to maintain the suit. © Haran 
OHANDRA SAHA v. BEHARI Lan Buvura, 47 O. L. J; 618; 


A. I. R. 1928 Cal, 560 202- 
Estoppel. 
See HINDU Law 251- 
See LANDLORD AND TENANT 382. 
See SPECIFIO RELIEF Aor, 1877, s. 9 786 


Estoppel by record, scope of. ' 
Estoppel by record operates as an estoppel to the 
whole right and not to a fragment of it which might 
te given effect to or repelled by the decree of the 
Court O Durea Prasapv. JAGAT dir SINGH, 5 O. W., 
N, 26531: R.D. 72; A.I. R.1928 Oudh 359; 4 Luck. 
487 $ 169 


Evidence—Appreciation of evidence—Conflicting 

evidence—Weight of probabilities. f 

Where the evidence is equally balanced, the scale 
must turn in favour of one party or the other by 
the weight of probabilities and circumstances arising 
out of admitted facts established beyond doubt. O 
ABDUL Hania Kuan v. SAADAT ALI Kuan, A. T, R. 1999 
Oudh 126 896 

Corroboration of accomplice's eviderice. 

By every Oode of evidence the testimony: of a pro- 
fessed accomplice requires to be carefully scrutinised 
corroboration.: 
P G W. C. MACDONALD v. FRED LATIMER, A. I. R, 1929 
P. O. 15; 29 L. W. 155 375 

Document admitted without objection—Objec- 
tion in appeal. ` cw 

Where a document has been admitted in evidence 
without objection in the trial Court, no objec- 
tion as toits admissibility should be allowed in 
appeal. L KANsHI Ram v. Bir SINGH 461 
— Inadmissible evidence, objection as to, in - 

appeal—Civil Procedure Code (Act V of 1908), s. 100 

—Punjab Courts Act (VI of 1918), s. 41. 

It is settled law that an objection as to improper 
admission of evidence which is not inherently in- 
admissible should be taken at the earliest opportun- 
ity and cannot be raised for the first time in appeal 
if the evidence has been allowed to be let in at the 
trial, L FIRM GHANYALAL Benarst Das v. GIAN CHAND 
A I. R.1929 Lah !145 385 

Judgment or decree not available—Extract 

from register, admissibility of. ne g 
. Where on account of the records of a case having 
been destroyed a copy of a judgment or decree 
cannot be produced, an extract from a Court register ` 
relating to the case is admissible in evidence. L 
MUHAMMAD BUDHA v. GHULAM QADIR 651 

Judgments not inter partes—Decree in suit 
` for rent by one co-sharer, admissibility of, in 

suit by another co-sharer. 6 

A decree obtaitied by a co-sharer in a suit for 
rent is not admissible in evidence to profe the rate 
o= rent in a subsequent suit by another co-sharer 
where the subject-matter of the previous judgment is 
not identical with the subject-matter of the subsequ- 


ent suit. 
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- Tt does not ‘follow that” because one co-sharer 


was suing for a particular amount as represent- 
ing his share of the rent, necessarily other co-sharers 
would be getting the same amount if the shares 
were identical, or a “proportionate amount, unless 


there was one contract by which the tenancy was. 


created. CG Kanto MOHAN MULLICK V. JaDAB OHANDRA 
Kuara, A. I. R. 1928 Oal, 353 787 


Practice—Calling opposite party as witness— 
Proper order to be passed. eae i 
The plaintiff instituted a. suit against a widow 

and her alleged adopted son for a declaration that the 

adoption was invalid. The widow denied the plaint- 
ifs status as a reversioner. The plaintiff filed 
certain documents to prove the falsity of the defence 
and applied for the examination of the widow to prove 
those documents, and the issués raised in the case. 
It was contended on behalf of the widow that the 
applieation was not a bona fide one and that the 
sole object of the plaintiff was to cross-examine the 
widow and to compel her to disclose her evidence : 
Held, that under the circumstances the examina- 
tion of-the widow should be postponed till the 
evidence on the, side of the plaintiff was closed and 
that if she did not then offer herself for examina- 
tion. on_her own side, the plaintiff should be allowed 
to examine her as his witness. C Ramnarain Roy. 
CHOWDHURY V. BISWANATH BANERJEE, 48 O.L. liee 


Evidence Act (lof t872), s. 13—Judgments not 
inter partes—Decree in suit for rent by co-sharer 
landlord, admissibility of, in sutt by 
o-sharer. 

A decree obtained by a co-sharer landlord is ad- 
missible in evidence as to the rate of rent ina sub- 
sequent suit for rent brought by another co-sharer 
landlord: G Kanta Moman MULLIK v. Gorr, Naty 
SANTRA, A.I. R. 1928 Cal. 355 |. 785- 

— $S. 14, 15—Evidence of similar- acts, rele- 
ancy of, 5 h 

Neither ioe s. 14 nor under s. 15 of the Evidence 
Act can the evidence of facts similar to, but not part 
of, the same transaction as the main fact be received 
for the purpose of proving the occurrence of the 
main fact, which must be established by evidence 
directly bearing on it, though when the existence of 
that fact has beenso established and a question arises 
as tothe state of mind of the person who did it, or 
whether-the act in question was done accidentally or 
with a particular knowledge or intention, evidence 
ofsimilar acts may, under certain conditions, be ad- 
mitted, L PRITOHARD v, EMPEROR, A. I. R. 1928 Lah. 
582; 30 Cr. L J. 18 850 


= s. 21—English Criminal Evidence Act, 1898, 
. (61 & 62 Vic. c. 80), $. 1—Extradition proceedings in 
England—Ezamination of accused person on oath— 
admissibility of evidence at trial held in British 
India. h 
Evidenco given on oath by an accused person in 
London during extradition proceedings containing 
‘an admission by the said accused person is admis- 
sible in evidence against the said accused person, at 
hfs trial in British India, under s. 21 of the Hvidence 
‘Act. S EMPEROR v. E. C. D. WHEELER, 29 Or. L. J. 
962; A. I. R. 1929 Sind. 15 : 50 
f s. 24—Admission of guilt by accused’ to vil- 
‘lagers, evidentiary value of. | RER 
The evidence of an admission of guilt by an 
accused person to the villagers may be as strong 
se 
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‘evidence as a confession before a Magistrate. It 
does not require corroboration. But the Court has 
to decide in each case whether the persons before 
whom the admissions are said to have been made are 
trustworthy witnesses. O Emprror v. Bapan,5 O. W, 
N. 698; A. I. R. 1928 Oudh 593; 80 Cr. L. J. 33 897 


SS. 24, 27—Confession under inducement 
leading to discovery of facts, admissibility of— 
aria by third person sent by Police Officer, 
effect of. 

Section 27 of the Evidence Act qualifies 5.24 as 
well as ss. 25 and 26 of the Act and a confession 
which leads to the discovery of facts in consequence 
ofthe information given is admissible in eylence 
“even though it was made under inducement or toa 
Police Officer. A 

A confession made under inducement by & person 


sent by a Sub-Inspector, is a confession made under- 


an inducement proceeding from a person ig author- 
ity and is, therefore, irrelevant. L BULAGI v: Em- 
PEROR, A. I. R. 1928 Lah. 476; 29 Or. L. J. 1019 347 


S. 27. See ORIMINAL PROCEDURE Copz,.1898, 
AS AMENDED IN 1923, s. 162 682 


See Evipence Act, 1872, s. 24 347 


S. 27—Statement of accused before Police 
that he buried certain article—Article discovered 
—-Admissibility of statement, 

Where an accused person made a statement before 
the Police that he had buried a mct oflahan at a 
particular place and took the Police to the place and 
produced the mat containing lahan, and the trying 
Magistrate rejected the statement cf the accused as 
inadmissible holding that the fact of production 
alone was admissible: . 

Held, that the statement of the accused that he 
had buried the mat was admissible in evidence. L 
EMEEROR v. MELA, 29 Or. la J. 967; 1G Lah. L. J. ae 


ss, 32, cl. (5), 35—Séttlement pedigree 
either signed by members of tae family or pre- 
pared by Settlement Officer, admissibility of, in 
evidence. ; 4 ` R 
A settlement pedigree can be admitted in evi- 
dence either under s. 32, cl.5 ofthe Evidence Act. 
or under s.35 of the said Act: If the settlement 
pedigree is one signed by the members of the 
family it would be admissible uncer s. 32, cl,5 as 
statements of deceased persons as to relationship 
since such statements would be considered to be 
of persons having special means o? knowledge. It 





must, however, be proved that statements were- 


made by them at a time when thsre was no dis- 
pute as to the pedigree set up. If, however, the 
pedigree is not signed by the members of the 
family but is prepared by the Settlement Officer 
himself after proper enquiry and bears his sigra- 
ture itcan be admitted under s. 35 of the Evidence 
Act as anentry in a public record stating a fact 
in issue and made by a public servant in the dis- 
charge of his official duties. O SARFARAZ Kuan v. 
Ragan, A. I. R. 1929 Oudh 129 834 


s.50—Penal Code (Act XLV of 1860), s. 
497—Adultery—Strict proof of marriage, necessity 
of—Strict proof, what amounts to. : 

In a prosecution for. adultery where the relaticn- 
ship of hysband and wife comes in-o question it is 
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necessary to prove strictly that relationship, and 
any inference or tacit admission onthe part of the 
accused will not avail the prosecution if they fail 
to prove that relationship strictly. 

Where ina prosecution for adultery the only evi- 
dence onthe question of marriage was a statement 
of the woman that the complainant, was her husband 
and a reference to that relationship in the evidence 
of the complainant : 

Held, that these two references did not amount to 
strict proof of marriage within the meaning of s. 50 
of the Evidence Act. 

In countries where a system of registration pre- 
vails, it is sufficient for the petitioner or the pro- 
sector, as the case might be, to give evidence of 
his marriage with the woman who is concerned and 
producg a certified copy of the register. But in a 
country like India where no registration prévails, it 
is necessary to set out the facts and circumstances 
surrounding the alleged ceremony of the marriage 
in order to enable the Court to determine the 
question whether the marriage in fact took place 
and whether the relationship of husband and wife in 
fact existed at the time of the prosecution. Pat 
Ganca PATRA v. EMPEROR, A. I. R. 1928 Pat. 481; 29 Cr. 
L. J. 1045 469 


- S$. 54—— Evidence of bad character, when 
relevant —Evidence to establish habit and association, 
relevancy of—Identification evidence, value of. 

In criminal proceedings evidence that an accused 
person has a bad character is inadmissible unless 
evidence has been given that he has a good 
character in which case it becomes admissible. If 
the evidence of bad characteris introduced in order 
to establish a relevant fact which cannot be proved 
aliunde, the evidence of bad character is admissible. 

uch evidence is admissible not as evidence of 
character but as evidence to prove habit and associa- 
tion. 

But evidence cannot be admitted against a 
particular accused to prove that he took part in a 
Certain offence when he has already been - tried and 
acquitted of that offence. 

It cannot be lati down asa proposition of law 
that where witnesses come forward to identify 
persons whom they coultl not possibly have seen for 
many years their identification should not be 
accepted. O Kuinawan v. Emperor, 5 O. W. N. 760; 
A. I. R. 1928 Oudh. 430; 29 Or, L, J. 1009 337 
s. 58. See ORIMINAL PROOEDURE Cone, 1898, 
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s. 428 

s. 63 (5)—Secondary evidence—Oral evidence 
of contents of documeni—Evidence by person who 
has heard document read out by another, admissibi- 
lity of—‘Seen it’, meaning of. 

Clause (5) of s.63 of the Evidence Act means that 
the oral evidence of the contents of the document 
must be given by some person who has seen those 
contents, that is to say, who has read the document. 
Evidence thatthe witness saw the document and 
heard it read out by someone elseisonly hearsay 
so far asthe contents are concerned, and does not 
fulfil the requirements of s. 60 asto aral evidence 
generally. O Ram Prsray v. Lata Ram RêGHUBIR 


Lar, 12 R. D. 500 310 
S, 91, See TRANSFER OF PROPERTY Act, 
59 278 


1882, s. | 
e 5, 92—One of several morigagors, oral agree- 
ment by, to redeem mortgage of share only, whether 
admissible, | .` 
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One of several mortgagors can enter into an oral 
agreement with the mortgagee for the redemption 
of his share only of the mortgage -and proof of such 
an oral agreement by which mosey is paid and his 
share is redeemed is not precluded by s. 92 proviso 
4 of the Evidence Act. M KANDASWANY OHETTIAR v 
Pakkrriswamy PILLAT, (1928) M. W. N. 537; A.L R. 
1928 Mad. 1050 "559 
—— 5,116. See LANDLORD AND TENANT 382 


s. 116—Estoppel of tenant—Agreement t 
rent to third party, whether seran ate sahana) 
Plea of non-liability for rent on account of par- 
tial eviction, competency of—Eviction by title 
paramount, what constitutes—Patni tenure, incident 
of —Bengal Patni Taluks Regulation (VIII of 1819) 
applicability of. i 


The estoppel under s. 116 of the Evidence Act 
operates only during.the continuance of the tenancy 
and only as regards denial of title inso faras it 
relates to the beginning of the tenancy. 

_Consequently, though the tenancy may be con- 
tinuing, it is quite open to the tenant to plead and 
show that his liability to pay the rent has wholly 
or partially or fora time ceased. Such a plea does 
not amount to disputing the landlord's title but is 
a of con ge and avoidance. 

nthe case of a partial eviction i 
description is available to the tenant. re ene 

In order that eviction by title paramount may 
constitute a good defence to a svit for rent, the 
eviction must have been from something actually 
forming part of the premises demised, the party 
evicting must have a good title and the tenant 
sonst neve au ied against his will. 

though it is not necessary to constitu icti 
that there should be forcible ina ‘ oe 
agreement by the tenant to pay rent to a third 
party claiming adverse title cannot amount to 
eviction by paramount title. 

A paramount title isatitle superior to those both 


of the lessor and the lessee against which neither is - 


san Dia to make a defence. 

e mere use of the words patni an 1 
would not enable one to judge of a Bah 
cidents of the tenures or the rightsof the holders 
thereof to which or to whom the terms are applied 

The terms of Bengal Patni Taluks Regulation, VII 
of 1819, cannot be called in aid for determining the 
incidents of a pre-Regulation Patni, 

Mere payment of rent to a third party is not 
enough to determine a tenancy, and discontinuance 
of the tenancy in such circumstances must be satis- 
factorily proved by the party who alleges it. C 
JOGENDRA LAL SARKAR v. MOHESH CHANDRA SADHU. 55 
O. 1013; 32 O. W. N. 559; 47 C. L. J. 387: A. I. R. 1929 
Cal. 22 ' 172 


_ Execution of decree—Res judicata-—Notice under 


0. XXI, r. 22, Civil Procedure Code—Substituetd 
service—-Order for further steps—Petition subse- 
quently dismissed for default—Question of limita- 
tion, whether res judicata. 

Where notice under O. XXI, r. 22, Civil Procedure 
Code, was issued to a judgment-debtor for executfon 
of a decree and after allowing substiguted service 
of the same the Court ordered the decree-holder to 
take further steps asthe judgment-debtor did not 
appear and raise any objection, but the decre’-holder 
did not take any further steps and the execution 
petition was dismissed fpr default; ; 


MB a Tas 
"Execution of deçree—eəncld. | `>- 


5 ` - Held, in a-subsequent application for execution, 
| that the judgment-debtor was not barred by res 


judicata from pleading that the prior petition on ` 


. which notice was igsued was itself barred by limita- 
tion,” Pat RICHHARAM w. PASUPATI BANERJI, 7 Pat. 465; 
“A; I. R. 1928 Pat. 471; 9P;L..T. 805 - “ 265 
Execution sale—Sale confirmed—Application for 
~ -setting.aside sale for fraud, competency of—Limi- 
~; tation—Burden of proof. ves gees + 


An. application for setting aside an execution sale, 


òn the ground `of fraud canbe made even after the 
confirmation of sale. ae ake 

= When fraud -is established in the conduct ofa sale, 
‘the burden of proving that the application for setting 
aside the sale is barred by limitation is on the party 


“opposing it. L Jannatv. ABDUL RAHMAN Kuan 847 


Fugitive Offenders Act, -1881, (44 & 45 VIC. ©. 
` ,69),8. 33: Seé PENAL Cope, 1860, s. 4 ` 673 


. Grant—Sale by widow purporting to be of absolute 
interest-—Mention of necessity—Interest conveyed. =. 
--:Where’a widow or daughter having an absolute 
estate purports to sell her property. absolutely, the 
purchaser is entitled to rely upon her absolute title 
and, there is no reason to cut down the estate 
intended to be sold, by presuming that the parties 
„intended only to convey a widow's estate in spite 
.of the fact-that the sale-deed purports to be an 
absolute sale-deed conferring. full title, merely 
- because necessity is set out for the alienation in the 
.deed of. transfer. M PALANIYANDI v., VEYILUMUTHU 
-Piruar, 28 L. W. 530; (1928) M. W.N. 723; 55 M.L. 
-J. 579; A. I. Ri 1929 Mad. 93; 52M. 6 . 320 


“Guardlans-and Wards Act. (VIII of 1890)— 
-Letters Patent (All), cl. 12—Appointment of guar- 
*"dian’ of minor member of joint Hindu family— 
~ Jurisdiction of High Court and District Courts. 
~ Neither the Higli Court nor the District- Court will 
contemplate the appointment ofa guardian of pro- 
perty, whether that guardian be the manager or no, 
in the case of a joint Hindu family by virtue of 
` any powers suggested to be conferred under the 
Guardians and Wards .Act. x Ý - 
“ The Allahabad High Oourt has jurisdiction under 
s. 12. of the Letters. Patent over the persons and 
estates of infants, but the High Court will not in the 


“exercise of that jurisdiction appoint a*guardian in the. 


case, a minor member of a joint Hindu family. In 
the matter of Govinp Prasan, 26 A. L. J. 595; 50 A, 
_ 709; A. I. R. 1928 All. 709 i 873 


—— sS. 17—Civil Procedure Code (Act V of 
1908), s. 141—Proceedings for. appointment of 
, guardian—Reference to arbitration, legality of. 

A: Court has no power to refer the matter of 
appointment ofa guardian ofa minor to arbitration. 
. Section 141, Civil Procedure Oode, deals with 
procedure alone and does not touch the substantive 
law of arbitration. R Ma Newz NYUN vi MA Tuwe, 
‘A. I. R. 1928 Rang. 137; 6 R. 563 451 
-———— S$., 25—Natural guardian—Transfer. of 
>: responsibility—Revocation of transfer—Welfare.of 

_ minor. i 2 | i 
' A natural and legal guardian is not. ordinarily 
‘entitled todivest himself of the responsibility im- 
e posed upon fim by law and to transfer it to another 
‘person and if he has transferred such liability to 
another person; he can revoke such transfer unless 
by-his conduct he has debarred himself from revoking 
such atithority. and, such conduct has a direct effect on 
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k : act. . 
the welfare of the minor. L Wazin Kuan v. ABDUL 
“HAMID Kuan, A. I. R. 1928 Lah, 806 “7 7 693 


——— S8. 29, 31—Alienation by guardian—Sane- 
_ tion of Court, whether conclusive evidence of legal 
necessity—Omission to mention necessity in order 
» of sanction, effect of. 3 ý 

An order of as District Judge under s. 29' of the 
Guardians and Wards Act granting sanction to 8 
guardian for making an alienation is conclusive on 
„the. question of legal necessity and of due and 
honest enquiry by the creditor exceptin a case cf 


- fraud or underhand dealing on the: part of the 


mortgagee or purchaser as the case may be. 
A District Judge in granting permission under 


s. 31 of the said Act must comply with the reqfiire- . 


ments of para.2 of that section. But the fact that 
the District Judge has not recited the necgssity. or 
advantage for the transaction as required by- the 
said para, in the order granting the permission 
does not make the order so open to attackethat it 
is still necessary forthe creditor to prove the-ex- 


' istence of the legal necessity. 


Where legal necessity is establishad for most of 
the items mentioned in a mortgege-deed,. legal 


, necessity for the other items forming only a small 


proportion of the whole consideration may be pre- 
sumed. Pat Manapiz Das v. Jamuna PRASAD Sant, 
9 P. L. T. 553; A. I. R. 1928 Pat. 543; 3 Pat.48 438 


Hindu Law—Converts_ to Islam-—Retention “of 
Hindu customs of succession—Bhale Sultans of 
- Sultanpur District—Law of succession—Fathers 

-right to inherit to son. 

A Hindu may accept the religion of Islam’ and 
yet retain Hindu customs as to succession. 

The Muhammadan Bhale Sultans of Sultanpur 
District have as a whole retained customs of inherit- 
ance which are generally in accordance with 
Hindu Law. 
_ A father has no share among them, in the pro- 
perty left by hisson in the preserce of his gong 
sons. O KHALIL AHMAD KHAN v. MOHAMMAD MUSTAFA 
Kuan, 5 O. W. N. 275; A. I. R. 1928 Cudh 269 68 


—— Debts—Son’'s pious liabitity—Avyavaharika 
debis—Misappropriation by father—Civil liability 
becoming subsequently crintinal—Son's liability. 
Under Hindu Law if the liability of the father 

arises from a criminal act, that is, ar act for which 

the father may or may not have been successfully 
prosecuted, but which the evidence on the record is 
sufficient to prove to have been criminal, the son is 
not under a pious obligation to discharge it; but if 
there is a civil liability and subsequently the trans- : 
action becomes acriminal one, the son is bound to meet 
the civil liability to the extentof tae family pro- 
perty but he is not concerned wizh the criminal 
matter. A TOSHANPAL SINGH v. District JUDGE oF 
Aara, A. I. R. 1928 All, 582; 26 A.L. J. 1353 748 


Father adjudicated insolvent—Vesting order 
—Subsequent suit by sons for partition, whe- 
ther affects Official Assignees right of private 
sale of sons’ interest—Civil Procedure Code (Act 

` V of 1908), ss. 11, 64—Res judicata—Aitachment 
—Transfer of Property Act (IV of 1888), s. 52 
~ —Lis pendens—Vesting order, whether operates 
as res judicata against sons—Partition suit, 
whether amounts to dealing with property—Lis 
pendens, applicability of—Vesting crder and attach-, 
“ment order, analogy between. 


-can be exercised by 


Vol. 119} 


Hindu Law—contd. so 


b ah. ih 
° Per Ramesamand Madhavan Nair, JJ. ., (Phillips, J. 
dissenting)—Where after the adjudication. of a 
Hindu father as an insolvent and an order vesting 
his rights in the Official Assignee, the minor sois 
of the insolvent institute a suit for partition ofthe 
joint family properties, the institution of the- parti- 
tion suit effects a severance of the joint -family 
status and the father’s right to sell the sons’ intérest 
in the joint family property is extinguished _and 
consequently the power of the Official Assignee-who 
steps into the shoes of the father to sell the interests 
of the sons is also extinguished, although’ all~the 
other remedies for enforcing the rights of thé credi- 
tors are still open to him. a Micke 


Per Phillips, J., (contra).—The pious obligation laid 
upon the son to discharge his father’s debts_is. not 
extinguished by a mere division of status.. Until-a 
partition has actually been effected by metes -and 
bounds, a father's right to sell his  son's-sharés 
for the discharge of his debts remains unaffected, 
The filfhg of a partition suit, which merely effects a 
division in status and leaves the share of each co- 
parcener undefined would not defeat the Official 
Assignee's power to sell those shares for a proper 
purpose, t.e, for payment of such of the father’s 
debts as are not illegal or immoral. ` ; 

The mere filing of a partition suit by the- sons 
cannot be said to be dealing with the property 
under s. 92, Transfer of Property Act, but- even af 
it is not dealing with property, it has the ‘effect of 
taking away the right’ of one of the parties in the 
family property and on the principle underlying 
the doctrine of lis pendens, during the prosecution 
of the insolvency proceedings, the sons ought- not to 
be allowed to plead that their own act has had the 
effect of diminishing the right of another party to 
the proceeding in contravention of an order of Court. 

er Ramesam, J.—The basis of a Hindu father's 
right to sell his son's share in the joint family pro- 
perty for antecedent-debts is two-fold; (1) there 
must be an antecedent-debt of the father which is 
not illegal or immoral involving a pious obligation 
on the part of the son to pay it, and (2) the pro- 
perty must be jointfamily property of which the 
father was the manager. If either of these condi- 
tions is wanting, the father has no right to sell. 

The only remedy lost? to the Official Assignee by 
the institution ofa suit for partition by the .sons 
is the right of selling the sons’ share by. private 
sale. Thisis merely a processual right. The sub- 
stantial right of the Official Assignee to enforce the 
debts due to the creditors against the sons remoins. 

When it is said that the power in the Official 
Assignee is extinguished by reason of partition, -it 
is not suggested that the power is taken away from 
him and vested again in some other person, but it 
js extinguished by an event which had always the 
property of so extinguishing it. TE : 

The power as passed to the Official Assignee 
cannot enlarge the nature of the power and -add to 
it qualities which it did not possess before. - All 
the other remedies open to the Official Assignée 
whatever they are, continue as before. The ` sons’ 
liabilities continue as before and ‘they can be worked 
out by suitable proceedings but not by -*private 
powers of sale. SESS 

Per Madhavan Nair, J.—The fact that the ` power 
to sell came to be vested in the Official Assignee by 
an "order of Court does not indicate that the power 
him unaffected bythe change 
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in the relationship oféhe parties introduced by the 
partition suit instituted by the minors. 
To such a case neither the doctrine of res judicata 
ı nor the principles of the doctrine of lis pendens apply. 
It cannot be-said thatthe filifg of the suit for 
partition by. the sons amounts to a dealing with the 
property,- within the meaning of s, 52, Transfer of 
Property Act- ; i 
The Power yested in the Official Assignee by the 
order of the Court to sell the sons’ interests in the 
joint family- -property cannot with regard to its 
quality-and~- nature be compared to attachment of 
the property.” Necessarily he getssuch power sub- 
ject to its. inherent defect, which is, that it can be 
put an-end.to by separation in status or by a bona 
fide partition- between the members of the joint 
family.--M- OFFICIAL ASSIGNEE oF Mapras v. Rama- 
OHANDRA Alvar, (1928) M. W. N. 294; 51-M. 417; A.J. 
. R. 1928 Mad. 735; 28 L. W. 109; 55 M. L. J.175 541 


is enfranchised and is 
conferred as absolute property on the widow and 
daughter ofthe last male holder, the donees take an 
absolute estate in the property and not merely a 
woman’s estate. M PALANIYANDI ~v. VEYILAMUTHU 
“PiLLa1 28 L. W. 530; (1928) M. W. N, 723; 55 M. L. J. 
579; A. I. R. 1929 Mad. 93; 52 M, 6 320 


——— Joint family—Alienation by father for 
himsetf‘and-minor son—Absence of legal necessity 
—Afier-born son, rights of—Subsequent death of 
minor son without attaining age, effect of—Aliena- 
tion by manager, whether void—“Voidable,” mean- 
ing of—Burden of proof. 


In the case of invalid alienations by the managing 
member of-a. joint family, it has been settled beyond 
all controversy since Hunoomanpersaud’s case, 6 M. T. 
A. 393, that whatever may be the form of the suit and 
whether the contesting co-parceners are plaintiffs or 
defendants, the onus lies not on them but on the 
purchaser from the manager to prove that the sale was 
made for any real necessity or for a reasonably 
accredited necessity. 

The term “voidable” as used with reference to 
alienations of property by the managers of Hindu 
joint families or by female owners possessing only 
a limited interest therein, is not used in the sense 
in which it is used in the Contract Act, as mean- 
ing that the transaction is binding on the other 
co-parceners or on the reversioners until it is set 
aside by them and that the person who seeks to 
set it aside has to establish that the transaction 
was vitiated by fraud, undue influence, misrepre- 
sentation or any other circumstances which would 
entitle á party to a contract to avoid it. 

Although an alienation without necessity by a 
managing. member is void at the outset, it is still 
open to the other co-parceners to validate: it by 
ratification if they are competent to do so. 

It is only ‘when possession is taken by the trans- 
-ferse under an alienation made by the manager of 
a Hindu.-family, which is invalid as against ethe 
other co-parceners, that their rights to the property 
are really ‘invaded and time begins tê run against 
them for a suit to recover their shares in the property, ° 
but until and unless the transferee gets posgession of 
the property -alienated to him, no question can arise 
as to acquiescence or otherwise of the other® co-par- 
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-eeners whose rights have notebeen’ validly ` conveyed. 
A Hindu father with two sons one adult and the 

other minor executed a sale-deed for himself and as 

guardian of his minor son, which, however, was not 

for any necessary’ purpose. The adult son refused 

to join in the sale. The minor son died without 

ane majority but another son was born to the 
ther. i 


i 


Ina suit by the alienee for possession: 
| Held,-(1) that the alienee was entitled : only 
one-third of the share of the father ; bat N 
> (2) that the fact that the minor son died without 
repudiating the sale did not render it valid as /against 
his share ; i vd 
(3) that the after-born son was entitled. to the 
‘family property which had not been validly alienated. 
M AMIRTHALINGA THEVAN Z. ARUMUGA AMBALAGARAM, 
1928) M. W N. 602; A.I. R. 1928 Mad. 986; 28 pas 
34 7 53 


to 


Joint family Alienation by manager--Duties 

of alience. 

An alienee from a limited owner is not bound to 

bee that the money advanced by him is actuall 

spent for the purposes for which it is advanced. 
prt Ram v. Kure, A. I. R. 1928 Lah. 526 ° 558 


2 ———— Deed of partition—Language clear— 
Evidence of subsequent conduct, admissibility” of. 
Where a partition award is clear and unequivocal 

in its terms and purports to be an - out-and-out 
partition, between all the members of the family, 
evidence of subsequent conduct is inadmissible to 
show that two of the members were undivided 
inter se. M BABU v. GoxuLposs GOVERDHANDOSS, I. L. 
T, 40 Mad. 193; 55 M. L., J. 132; A. I. R. 1928 Mad, 
1064; 28 L, W. 824 . 184 
Partition—Evidence of partition— 

Separate residence of members—Separate dealing of 

property—Inference of separation. - 

Where persons belonging toa joint Hindu family 
have been living for along time separate from one 
another and their property has also been separately 
dealt with, partition- may be inferred, even in the 
absence of formal evidence of separation., O Durea v. 
Lav Bawspur,5 O. W. N. 992; A.I. R. 1928 oum aa 














am nan Partition—Members agreeging to 
bearthouse expenses in certain defined shares; whether 
“members of co-parcenary. 
The circumstance that immediately after a parti- 
tion some of the members agreed to bear their house- 
keeping expenses in certain defined shares-is utterly 
incompatible with the notion that they ‘intended to 
remain, as before, mémbers of aco-parcenary, On 
the other hand, it affords the most cogent evidence, 
that what was Intended, was 4 separation, resulting 
ina disruption of the joint family. M ‘Basu v. 
Goxurposs Goverpuanvoss, I. L. T, 40 Mad. 193; 55 
M. L. J. 132; A. I. R. 1928 Mad. 1064; 28 L. Wa 


Power of manager to raise money 
for starting new business—‘Benefit to the estate’, 
meaning of. 
The kart 








ofa Mitakshara joint Hindu family of 
which som of the members are . minors. has no 
power toraise money on the security of the family 
property in order to start a new business, even if 
the new business is likely to produce large profits. 


“The*penefit of the estate’ for which the karta of - 
ae . 


INDIAN CASES.” 


| 1928 Oudh 378; 3 Luck, 700 
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a joint Hindu family may create a valid: charge on® 
the joint estate must be a benefit of a defensive nature ` 
calculated. to protect the estate from possible danger 
or destruction. It cannot be extended so as to 
include an act which, according to the opinion of the 
manager of the family, might bring in more income. 
A INSPECTOR SINGH 1. Karak SINGH, 26 A. L. J. 577; 
A. I. R. 1928 All. 403; 50 A. 776 “. 881 


€ 4 


Le Marriage—Marriage between male Jat and 
Makhabi female, validity of—Inter-marriage bes 
. ween different sub-divisions of Sudras, legality of. 

Marriages between male Jats and Maszhabi females 

are -valid whether performed according ‘to the anand 
- ceremony or the ordinary Hindu ceremonies. 

It may be taken as settled law, at anyrate, so fer 
as. British India is concerned, that marriages fnter 
se between different sub-divisions of Sudra caste are 
valid and must be recognised as such and for the 
purposes of the aforesaid rule all Hindus other than. 
thoge belonging to the three re-generate classes are 
Sudras: L Sonan SINGH V. KABULA SINGH, &9 P. L. 
R. 423; A. I. R. 1928 Lah. 706; 10 Lah. D. J. 348 593 


Mitakshara joint famlly—Antecedent 
debt—Debt incurred bý grandfather and great- 
grand father—Grandsons and great-grandsons, how 
far bound—Previous mortgage ‘by. father —Renewal 

- by his son—Alienation, whether in keu of antecedent 

- debt and binding on son’s sons. 

. A- debt incurred by a grandfather ina Mitakshara 
family canbe an ‘antecedent debt’ as against the 
grandsons and a debt incurred by a great-grand- 
father ina Mitakshara family can be an ‘antecedent 
debt’ as against the great-grandsoas. Such debis 
are binding against the grandsons and the great- 
grandsons respectively in exactly the same manner . 
as they would be binding against the sons. 

To satisfy .the validity of an alienation of tke 
undivided estate on the basis of an ‘antecedent debt’ 
itis not necessary that the alienation must be by 
the father for his own debts and not for the debts 
of his father or grandfather, nor is it necessary for 
a debt to be an ‘antecedent debt’ that it should have 
been contracted by the father alone and not by tke 
grandfather and the great-grandfather. 
~- Where a previous mortgage-dee of å joint family 
property executed by A, a Hinde, subject to the Mitak- 
shara Law, is renewed in favour of the same mort. 
gagee by his son B, and the consideration for tke 
subsequent deed is the amount due on the earlier 
‘one, the alienation is one in lieu of an ‘antecedent 
debt’ so asto be binding onthe sons of B, unless 
they can establish immorality or illegality. O 
Suroram v. DURGA BAKHSE. 5 O. W. N. 735; A.L R. 
288 


Plaintiff claiming as reversioner— 

Duty to prove prima facie absence of nearer heirs. 

It is incumbent ona plaintiff claiming as a rever- 
sioner not only to establish the particular relation- 
ship set up by him but also to give some ‘evidence 
showing prima facie that there are no nearer heirs. 
, O Ganca Dass v. KABHI RAM, 5 O. W. N. 932 147 
-— Succession—Reversioners—Proof of rela~ 

tionship. 

A person who claims as reversionary heir of a 
deceased person must, in order to establish his 
right, prove his relationship to the deceased and 
also that he was the nearest reversioner . to him. 
O Sarraraz Kuan ù. RAJANA, A, I. R. 1929 Oh A 
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~*—~— Widow—Adverse possession against widow, 
whether adverse to reversioners—Limitation Acts 
of 1859, 1871, 1877 and 1908, effect of. ` 
Adverse possession which bars a Hindu widow 
will also bar the reversionary heirs. ` z 
This rule of law has not been abrogated jor varied 
` by any legislative enactment. C AURABINDA Natu 
TAGORE v. MANARAMA Dest, 55 O. 903; 32 ©. W. N.. 
913; A. I. R. 1928 Oal. 670 | 496 .- 


Adverse possession against widovw,. 


whether effective against reversioners—Suit for 
possession by reversioners after widow's death— 
Limitation—Article applicable. See LIMITATION 
. Act, 1908, Scu. I, Arr. 141 f 


——e- Agreement by reversioner for con- 
sideration releasing all claims to property— Suit 
for setting aside alienation on death of widow 

ag —Fistopfel. | 

It is now settled law that a reversioner |would be 
precluded from exercising his right to | avoid a 
widow's afienation either by an express ratification or 
by acts which treat it as valid or binding,| 

Ifa reversioner for consideration gives general 
consent to a widow to alienate and agrees! that she 
might make any alienation that she pleases,'it would 
estop him with respect to all alienations' by her. 
The release in such a case is a release of all claims 
both present and as reversioner to the property. 

It is unnecessary that, in order to release the rights - 
which he may have tothe property, there should be ` 
an alienation or an alienation in contemplation at the 
date of release. M RENGAN v. PALANIYANDI, 28 L.W. 
413; (1928) M. W. N. 742; A. I. R. 1928 Mad. 1101 

- . | ` 251 

Decree against widow for profits 
collected aslambardar—Death of widowLiabili- 
ty of estate in reversioners’ hands. 

A decree obtained against a Hindu widow for profits 
which she had collectedasa lambardar and had not 
paid to the co-sharers, cannot be executed after her 
death against her husband’s estate in the hands of the 
reversioners, A RANDHIR Narain v. P, JAGANNATH 

. 699 
—— Incurring of debtto meet cost -of - 
litigation—Reversioner, how far bound. | 

Ifa Hindu widow has ingurred debts to ‘meet the 
costs of litigation brought against her, in order to 
protect her title tothe estate, the debts so incurred 
would be binding on the reversioner. If, | owever, 
she has incurred debtsin litigation undertaken by 
herself not with the object indicated above, those 
debts will not be binding on the reversioner. O 
JacpaT SINGH v, RAWAT Kanwatya BAKHSH, 5 O. W, N. 


719 238 
Nature of possession—Title matur- 
ing into absolute ownership—Widow entering into 
ossession of share of her husband and his 
rothers—Previous litigation between widow and 
reversioners—Parties proceeding on footing that 
widow was in possession as Hindu’ widow— 
Widow not subsequently asserting her claim to 

absolute ownership but making transfers—Character 

of- widow's possession, whether altered. | 

It cannot be laid down as arule that in mo ease 
can the possession of a Hindu female without title 
mature into absolute ownership. The determination 
of the question must be based upon the circumstances 
of each case. ' 


Where a widow. first of all entered into possession 
le 
| 
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. a daughter’s son, 
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of a one-third” share of the property belongizg to 
her husband as.a Hindu widow and subsequently 
ske augmented-that share by acquiring possession 
over the shares of her husband's brothers, she 
making no distinction betweensthe possession over 
the share of her husband and her possession over 
the rest of the property, and in a previous litigation 
between the reversioners and the widow both parties 
proceeded on the footing that the widow wasin posses- 
sion of the entire property in suit as a Hindu 
widow, and there was no evidence that subsequent 
to that litigation the widow at any time to the 
knowledge of the reversioners made any assertion 

claiming to hold the property as an absolute owner : 
-Held, that the widow should be held to have been 
in possession only as a life-estate-holder and the 
fact that-she made certain transfers would not 
change the character of her possession. O Dzo Dart», 
Ras BALI, 9 O.W. N. 653; A. I. R. 1928 Oudh 411 
266 


Widow—Power of widow to dispose by Will 
of income derived from her husband's estate. 

. A Hindu widow is incompetent to dispose by Will 

of the income derived from her husband's estate 

whether such income had been received by her 

during her lifétime or had accrued due to her at the 





` time of her death. C SARAT CHANDRA MITRA v, CHARU- 
BILA Dasr, 55 0,.918; A. I. R. 1928 Cal. 794 


508 


——— Remote reversioner—Right to sue— 

Frame of plaint. 

A suit for a-declaration by a Hindu reversioner 
must always be brought by the reversioner nearest 
in succession at the time. Ifthe nearest reversionary 
heir refuses, without sufficient cause, to institute 
proceedings, or if he has precluded himself by his 
own act or conduct from suing, or has colluded with 
the widow, the next presumable reversioner would 
be entitled tosue. Inthe presence of daughters and, 
even if the daughter's son be g 
minor, a remote reversioner is not entitled to sue, 

Where a-remotereversioner sues in the presence of 
nearer reversioners, the plaintiff should statein the 
plaint the circumstances under which he claims to 
sue andupon the plaint so framed the Court should 
exercise its judicial discretion in determining whether 
the more remote reversioner is entitled to sue. 
L VIRANWALI v. KUNDAN Lat, 9 Lah, 106; A, I.R. 1928 
Lah. 267 cee 35 


WIH—Legatee getting property after death 
of testator and his wife, whether has vested interest 
after his death—Mortgage by testator—Legatee, whe~ 
ther can redeem in widows lifetime—Suit— 
W edon alone made defendant—Legatee, if bound by 

ecree, 

A legatee who is entitled to get the devised pros 
perty after the deaths of a Hindu testator and his 
wie, and who survives the testator, has a vested 
interest inthe property, which is transmissible to 
hie heirs, and is entitled to claim the right of re- 
demption under cl. (a) or cl. (b) of s. 91 of the 
Transfer of Property Act. 

Possessing a present right to possession and enjoys 
ment is not essential for claiming a right of res 
demption. Reversioners may be entitled redeem 
under certain circumstances during the lifetime of 
the widow. ; 

In the absence of fraud or collusion a decreeeon a 
claim binding on the inheritance obtained againgt a” 
Hindu widew in possession is binding on all the 

e 


ga 
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" succeeding ‘heirs'and otherepersons “entitled to pos- 


INDIAN OASES. ` > 


session after the widow’s death. N ‘MAHADEO KUNBI?, | 


BABYA; 11 N.L: J. 162; A..I.R. 1929 Nag. 27.. 
aa WIli—Testator's wifes. interest—Widow's 





_ : estate, presumpiton of. EN 
Inj the absence -of any words or any expression 
limiting tho nature or extent of the interest of a 

-. Hindu ‘testator’s -wife it will be presumed that she 
has a widow's estate in ‘respect of the property left 
by her hsuband:* N MAHADEO Kunst v. ‘Banya,.11 N. 

- L. J. 162; A..1.R. 1929 Nag. 27 ee 


Husband and wife—Presumption of ‘marriage 
-and legitimacy. f ki eee 4 


Where’ a woman lives with another and begets” 


children by him, there isa presumption ‘that their 
connection was lawful and” that the children are 


legitimate. O Asnu HALIM Kuan v. SAADAT ALI, 


| KEAN, A I. R.1929 Oudh 126  -- 596 
- Income Tax Act (XI of 1922), ss. 3; 66- Stock 

` undervalued by assessee at opening. and closing of 
“year —Assessment—Re-opening valuation at end of 


year alone, legality of—Correct method of valua-. 


- tion—Reference under Act—Duty - of Commissioner 
‘to find facts clearly. ete wee oe : 
‘A Oompany had in their balance sheet for 1924 
assessed: théir stock balance ata value’considerably 
below what it should have been assessed at, In 1925 the 


same ‘balance was carried on’as the opening balance ' 


and the-closing balance of the year.’ was- also similar-~ 
ly undervalued. In levying’ assessnient . for. the 
profits of 1925-1926, -the Income_.Tax Authorities 
valued the stock atthe end of the year at its correct. 
value but declined to value it at. the opening of the 
yar” at "its; true value. “On reference to the High 
Courts; ~ 7s ot ae oa he hea a JANE 
, Held, that in assessing the Company. the Oom- 
pany's, stock ought: to be valued by valuing. it at 
its true figure both-at the beginning and at the end 
_ of the year in, question and not by~re-valuing the 
` stock atthe end ofthe year only: `- ae 
« Per Marten, C. J —A_ reference-:under the Income 
Tax Act should be clearly stated and ‘all - relevant 
documents should be anuexed, to the petition so that 
the High Court may know exactly -what it has to: 
deal with*and it is of great importance that the 
: Commissioner's findings of fact should be definite-and 


* ‘adequate. B COMMISSIONER or Iycome-Tax, BOMBAY v.. 


“AHMEDABAD -New Oorron Mitts Co., 30 Bom: L. R.. 
1160; A. I. R. 1928 Bom, 510; 52 B.`669 887 


= S. 4 (3) (vil), application of—Interest , pay- 
„~ able to decree-holder periodically pending stay of 
„execution, whether -taxable—Litigation : expenses, 
_ deduction of. Sih | ale SRT ee A a 7 
.- Where pending an appeal to the Privy Council 
. against a decree-in a partition suit made in favour 
of the asséssee, the execution of the-decree was- 
stayed on condition that the appellant deposited a 
certain amount as security: and paid to the ‘assessee 
at certain intervals’ a certain rate of interest: thereon’ 


and the assesses received such interest-: r5 : 
‘Held, (1) that the receipts in guestion:did not fall 
. within 8.4 (3) (vii) of the ‘Income-Tax -Act‘and were 


. assessable to.income-tax ; ota! Yor - 

'. (2) thatthe assessee wasmot ‘entitled .to a, deduc-; 

tion of the®expenses of the litigation, O OOMMIÐSIONER: 

‘or Incomtt Tax, U: P; v. JAGMOHAN Das Rasroar, A. E Ry 

1929 Qudh 425%. BOT 

[Wo S. 6 (Iv) Registered Company for conducting, 
* cli—Memb 


oe ony , | 
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. Income Tax Act—1922—contd. A a 
—Liability to assessment—Mutuai- trading -society, - 
- essentials of. - ab aa eae na 
The assessee,a Oompany registered under the Com- ` 
panies Act, owned and carried on the business cf a 
Club for the benefit of such persons who may ‘become 
members- of the Olub- The membership of the Club 
was unlimited in number and did not’ involve the 


‘ownership of a share or shares in the Company.- The- 


. | 248° - 


971; 32 0. W. N. 691; A.I. R. 1928 Dal. 577 


(existing or’ lost) during the: year of assessment. 


“Company made profits and was assessed to income- 
‘tax, ‘but claimed exemption from tax: = s_L_.... 

` Held, that the Company, not beinga mutual trad- 
ing society making ‘quasi profits’ ky trading with its 
own members alone and returning’ its profits to its 
members, was liable to pay income-tax on its 
profits. C In re DIBRUGARH Districr OLUB LTD; a 0. 
507, 2: 


++ ss, 10, 2 (lil)—Capital borrowed for branch 
business—Failure of business—Interest pgid: subse- 

- quently on borrowed.capital, whether can be déeduct-° 
“ed, ie ever Ga. S Ege alt) B A 

Where a firm carrying on a banking a#d monéy- 

lending business started a piecs-ġvods branch busi- 


‘ness on borrowed capital which. proved “unsuccessful 


and was closed, and in ascertaining the assessable 
income of the firm for a subsequent year, the-assessees 
claimed that- the -interest paid on the borrowed’ 
capital. for the piece-goods business . should: be.: 
déductéd out of the income of the firm: © . © > 
“Held, that interest was liable tc be deducted as 
claimed by the assessees. - 
The test in sucha case is not whether the borrowed 
capital continued to be availablé for the purposes. 
of the business during the year of assessment but 
whether it was in its origin money borrowed as 
capital for -the.assessees’ business and whether in- 
terest was in fact paid-on that borrowed -carital 
M 
COMMISSIONER OF INCOME Tax, Mapess-v. A. L9A.R, 
Bros, Duvaxorra, (1928) M. W.-N. 510; 55 „M. L: J. 600; 
28.L. .W. 616; A. I. R. 1928 Mad. 1229; 52 M. 296 697 


> $. 16— Dividends for several years declared 
and paid inlumpin one year—Assessment to income- 
tax and super-tax—Principles. © | 
~ Dividends which are not declared or paid -during. 
the years on which they fall due but are decleted 
and paid in lump in.a suksequent year are income for 
the yearin which they aredeclared and paid; for 
the purpose of assessment of income-tax and ‘super- 
tax. They cannot be regarded as ‘representing the 
assessee’s profits for previous years. G In re. VERNON 
MILWARD Bason, 55 O. 987; 32°C. .W.N. 574; A. I. R.. 
1928 Cal. 729 .. eas yo. 718 


———— §s. 29, 33, 66—Assessment under s. 38— 
“Application for reference—Rejection of apptica- 
tion—Notice of demand wrongly issued -under-s 29 
:—Assessee, whether entitled to re-agitate points pre- 
. viously raised, a hee he -5 

The Commissioner. of Income Tax .asséssed the 
petitioner under s.33 of the. Income Tar Ach. An 
application to direct.the ‘Commissioner to: state the 





` case -was rejected by the High Court on:.the’ ground 


ership of élub not confined to shareholders .. 
$ To Tu S ihe S 7 


_ that it had no power as'the assessment was under s. 33 


‘of the Act. The Income Tax Officer thereupon issued 
a novice of demand 'to the assessee for recovery of the 
amount so assessed.. The notice. was described as one. 
under ‘3. 29. The. petitioner again asked for are- 
ference, on the points agitated by him previously con- 
tending that the case fell under s. 29. :e 

~ Held, that the points. raised ox the previous yn- 


e 


Vol; 113] 
Income Tax Act—1928—coneld.- 


successful application could not be raised again as né 
special jurisdiction could be created by theerror of: 
the Income Tax Officerin quoting s., 29 of the Act. 
L Mowamep FARID-MOHAMED SHAFI v. CoMMISSIONER OP 
Income Tax, PUNJAB, A. I, R. 1928 Lah. 701 833 


——— S. 66. See Inconn Tax Acr, 1922, s. 3 


i -- 887 
Judgment—-Decree of Original Side—Date of decree. 
The decres must bear the same date as the judg- 
ment even in caseson the Original Side of a High 
Oourt. A Fres BALDEO Prasan BABU RAM v, Fires HAJI 
ALI MUHAMMAD UBMAN : 715 


Reflection on person neither witness nor party 

—Reflection - not based on evidence—Expunging 
f such remarks, 5 

A Magistrate should not in his judgment in a 

riminal case make observations prejudicial to the 

character of a person who is neither a witness nor a 


party to the proceedings and who had had no oppor-- 


tunity of being heard and upon material which is 
not legal evidence in the case and it would be denial 
of justice to allow such reflections to stand on the file. 
L MAHARAM v. Emperor, 29 Or. L, J. 1102; A. I. R. 
1929 Lah. 201 686 


Jurisdiction of Clvil and Revenue Courts. 


See Acra Tenanoy Act, 1901. s, 95 391 
Jurisdiction of Civil Court. 

See O. P. Lann Revenue Aor, 1917, s. 31 648 

See OIvIL Procepure Cops, 1908, s. 20 734 

See Orissa TENanoy Act, 1913, s. 31 276 

See PUNJAB Tenancy Act, 1887, s.77 495 
Jurisdiction of Revenue Courts. g 

See PUNJAB TENANOY Aor, 1887, s. 77 (3) (h) 405 


l Jurisdiction of Small Cause Court. See PROVIN- 
~ CL SMALL Cause Courts Acr, 1887, s. 331 11 


Jury trial—Interference with verdict. 

Though itis not the practice of the Ohief Court 
of .Oudh to interfere with a Jury verdict if it is 
in any way a reasonable verdict, the Chief Oourt 
will set aside @ verdict if it is unreasonable and 
perverse, O Mouammap HADI Husain v. EMPEROR, 5 
O} W. N. 281;.A. L°R, 1928 Oudh 277; 29 Or, L. J. 983; 
3 Luck. 494 103 


e 
Land Acquisition Act (lof 1894), ss.18, 23— 

Property subject to long lease—Mode 

—Factors'to be considered—Assessing market value 

of land—General principles. 

In calculating the market value of a property which 
is subject to a lease, the rent derived by the landlord 
should be taken into consideration in arriving at the 
value of the property, though it is not the only factor 
to be taken into consideration, Other matters such ag 
whether the lessor was likely to continue -to get the. 
rent reserved having regard-to the circumstances may 
also be considered. 


In arriving at the market value of the property, it. 
must be considered what the owner was actually re- ' 


ceiving from the property and what would be the 
amount of loss to him by the acquisition. C SWARNA 
Mansouri Dasst_v. Secretary or STATE ror INDIA, 550.. 
994; 32 C. W. N. 421; A. I. R. 1928 Oal. 522 706 


ss. 23, 26, 27, 28—Connected references 


—Main judgment in one—Appeal from, another case , 


-Duty 'of appellant to file main judgment—Ez- 


ension of time—LĻimitation Act (IX of 1908), s. 5. 


m Building land—Frontage limits—Mode of valug» 
` e 


G 
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of valuation ` 


Land Acquisition Act—concld. f 

daa : books 

tion—Enhancement*of ‘award—Claimant’s rights to 

interest and costs, è 

Where ‘two references under the Land Acquisi- 
tion Act ate disposed of by g main judgment in 
one of the cases and by a short Judgment in the other 
containing merely a reference to the main judgment, it 
‘is necessary in an appeal in a reference in which the 
short judgment is written to file a copy of the main 
judgment also, : 

But the-Court may in a proper case extend the time » 
a filing such acopy under s.5 of the Limitation 

ct. ; 

Where land acquired abuts on a road and the 
front portion is more valuable than the back a 
frontage -of 100 feet in depth may be allowed as a 
rule. : z 
Hypothetical building schemes are the usual basis 
of valuation in case of building lands, but. the 
course there contemplated is that a surveyor should 
be called who would unfold a scheme giving detailg 
ofthe amount to be spent and estimating probable 
returns which could be tested in cross-examination. 
A claimant cannot ask the Court to value his land 
on that basis where he has not adopted this course. 


Where the amount of a Collector's award is in- 
creased by the District Judge the claimant is entitled 
to interest on the enhanced amount from the date of 
the Collector's award. : 

Where a claimant has been substantially success- 
ful in getting the Collector's award enhanced he 
must ordinarily be allowed his costs. He may be 
allowed his costs even though he has made an 
extravagant claim, if the extravagant amount has not 
in any way increased the Collector's costs. L Nan- 
SINGH Das v. SECRETARY OF STATE FOR INDIA, A. I. R. 
1928 Lah. 263 Y : 797 
Landlord and tenant—Disposséssion of tenant— 


Landlord's right to sue for possession. 
A landlord is bound to, maintain his tenant in. 


- peaceful possession of the land, and if the posses- 


sion of the tenant is disturbed he is entitled to 
maintain an action for ‘possession so that he might 
put the tenant in peaceful possession. Pat Basoo 
Manton v. Buacwan Das, 9 P. L. T. 540 314 


— Non-proprietor—Right to lease house—Lease 
whether amounts to assertion of hostile title—Adverse 
possession. ` : -a 
Though anon-proprietor is not entitled ordinarily 

to sell his house, he is entitled, in the absence of 
any condition, express or implied to the Contrary, _ 
to grant a lease of it to another person. 
he act of anon-proprietor in renting his house 
to another does not, therefore, amount to a breach of. 
the condition of his tenure or to an assertion of title 
adverse to the proprietor. L GHANIA v. SANTA, A. I. R, 
1928 Lah. 455 f ' 32.7 
—— Permanent tenancy—Onus of proof —Legal 
inference from proved facts—Duty of Court to 
consider all facts. oo a 


-The onus of proving- that a defendant is ‘in 


“ occupation under a tenancy which is not subject to 
ya notice to quit is upon the tenant who sets up that- 
„his tenancyis ofa permanent nature. / 


-A permanent right of occupancy fan only be 
obtained bya tenant by custom, or’ by a grant from 
an owner of the land -who happens to hava power 
to grant such aright or under an Act ofthe Legia. - 
lature, ba $ 
e 


“A. 


ar 


a te ah a INDIAN CASS, , ~ figes 

l ‚Limitation Act—1908—conta, . . am T 7 
` Where the mistake is both stupid and unaccount- | © 

wh, the tenant must able there is no sufficient ground to excuse delay. M 


, A KISETTI RANGANAYAULRO, 
ad been granted a. A:T R. 1928 Mad. 91 - : 


307 
Permanent right of.occypancy, `. 


deciding whether ` a'tenan aiar p 
not, it is the duty of the Court, to take into’ con- Prescribed but within eee 





i a, ` imports promise to pay—Suit on mere acknowledg- 
matter of law whether tres the foe sos ae N “ment, competency of—Contract Act (IX of 1872), 5. 
‘7 ous - 


: Am acknowledgment of a debt or liability made . 
Kana Moman Konta SAN NDE. Paoa pee es . after the period prescribed by the third column of 
A. L R. 1928'Ogt 597? eee Se Cans 180 , ‘the Schedule to the Limitation Act for instituting a 
wees se a ; ` suit to enforce it, but before the ‘extended ‘period 
= Rent—Partial dispossession of tenant—Sus- within which a suit could be brought under 3. 6 o; 
pension of rent, WILA ea the Limitation Act is not an acknowledgment falling | ' 
Partial dispossession ‘of. a tenant by: his landlord within the purview of s. 19 of the Limitation Act and 
will not cause total suspension of rent where the i i i 


` 





OBINDA Oxoupuvrr, A. LR. aor ` with topaya time-barred ‘debt, it „may be made 


ag Nor ; Pay, to be inferred from an acknowledgment which 
effect of for ejeciment: Notice to quit, gage . contains no express promise to pay a time-barred _ 
7 A eject . debt, cannot be made the basis of 2 suit. . 
; A bare statement of an account is not a promise to $ 
Pérsons on the ground that they were tenants to. saree ` : r 
allege and prove nof ‘merely his title as landlord but’ Pay within the meaning of s. 25 of the Contract Act. 


the tenancy in one or other B MAGANLAL HARJIBHAL v. AMICHAND GuLABJI, 30 Bom. a 
of the ways known to law. M KATAH Rarupu p L.R,733;A.T. R. 1928 Bom. 319; 52 B. 521 24 : 
AMARSD VEERRAJU ; ; 257 —__ $.12—Apneal from decree passed on review 
tt Tenant -already in possession—Acknowledg- —Time spent in obtaining copy of judgment before 

‘ment of tenancy through ignorance or mistake— review, deduction of. : . > 
Taa of tenancy—Estoppel—Bvidence Act (I of Where ah appeal is filed froma decree passed on 
1872), 3. 116. a 


> may be deducted where the judgment passed on, 
of the Evidence Act from setting. up his own title review is not complete without the original judgment 
O Bisnen Narain Buareava v., FIDA Husain 382 which was reviewed. L JAGIRI Ram v DULAT + Kuan, 
Letters Patent (All), cl. 12, See GUARDIANS AND A. I. R.1928 Lah. 75 
. Warps.Acr, 1890 j 


hoy 46 . 
i 4 873 | ; or O S 
aad 5 £ S. 12—Time requisite for obtaining copies, 
Cig (Mad), Gls. 12, 18—c¢i, 12, whether controls YE Application for copies a Jier original limitation: 
` Glause 12 of the Letters Patent of the Madras High bs hile right to appeal ‘subsists Exclusion of ; 
oe ` . . 
an Mite ean or Reva E ang sequins siam ores er ara A 
A.T. R. 1928 Mad. 739. 51M. 540; 55 M. L. J 171: ` Ment’ or decree should be excluded under 8. 12 of 
28 LW. 285°, ` , ha 149 the Limitation Act in computing the period of limita- 
Limitation Act (IXof 1908), 5, 5. sion tor Ting an appeal 
“See LAND ACQUISITION ACT, 1894, s. 23 797 eer 16 al alter | the perio 
See, Provinora INsoLvENoY Act, 1920, s. 6 (9) 646 e appea 


' ——s, 5—Mistake in copy of decree—Insufficient tight to appeal still subsists, 











88. 13, 14—~Adsence of defendant from 
owing to - British India—Deduction of time—Ceuse of action 
a mistake in the copy of the decree of isi 


NDE laar saa wa A rt-fee was “, ~—Applicability of s. 14. ` ~ 3 
supplied only after t e period of limitation: - : as fe Bolg ý 

Held, that the case was a proper one for extension ‘ee 30 grees a S a 3 ae ees ' 
of time for filing the appeal under s. 5, Limitation dia Teale? of action must have ar: fen in Br: 


Act, L-Jonaca v. BIR Osann, 29 P. L, R. 410; A. I. R, 


India. Itis not enough that on the date of suit the 
1928 Lah, 737 


455 pared are ees aoe India. oS 
he . 54 . The plaintiff and the efendant were natives o 

-= a pene ee whether Sufficient Tanjore District and while both of them were atthe : 
ground to excuse ay in fling app : 





“ent ground, under is, 5, Limitation Act, fo éxcuse on the note in a Malay State Court ard obtained a 
limitatiop, but such mistake cannot be treated ag con~ - decree. He then sued in. British India’ on the 
2 elusive ground in all circumstances, oe. foreign judgment, but it was dismissed on thg 
. te ` | Pe Bet e É ii : , 

- ©. g = 


4 = ' < 
. e 
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ground thatthe Malay State Court had no jurisdic- 
tion to entertain the suit. In a suit filed on the . 
promissory note itself in a Tanjore Court : eget 

Held, (1) that the time taken in prosecuting the 
suit on the judgment of the Malay State Court could 
not be excluded in computing the period of limita- 
tion under s.14 of the’ Limitation Act inasmuch as 
the cause of action in the first suit in British India 
was not the same as that in the second suit ; 

(2) that since the cause of action for the suit on 
the pro-note did not arise in British India, s.13 had 
no application and the period when the defendant 
was absent from British India could not be excluded 
either. M RATHINA TEYAN v. Packrisami Tevan, (1928) 
M. dV. N. 543; 28 L. W. 645; A. I. R. 1928 Mad. E 


——— S. 14—Sutt instituted in wrong Court through 
error of judgment—Delay in getting suit withdrawn 
—Ezxcelusion of time--‘Due diligence, ‘In good 
faiths, meanings of —‘Between same parties’. 


The plaintiff firm became insolvent and the Official 
Assignee instituted a suit in July, 1921, for recovery 
of acertain sum of moneyfrom the defendant firm. 
The insolvency of the plaintiff firm was cancelled in 
December, 1922. In March, 1924, the proprietor of the 
plaintiff firm applied for bringing the name of the 
plaintiff firm on record. The plaintiff's Vakil subse- 
quently admitted that the Court had no jurisdiction 
to try the suit and thé suit was dismissed. The plaint- 
iff firm subsequently instituted a suit in the proper 
Court and claimed exclusion of the time occupied in 
the prior suit in computing the period of limitation: 

Held, (i) that the plaintif firm could not be held to 
have been not ‘duly* diligent’ in the prosecution of 
the prior suit merely because they did not apply for 
dismissal of the suit earlier; 

(4) that, they were not guilty of any bad faith in 
the institation nf the previous suit inasmuch as it was 
instituted in the wrong Court owing to mere error of 
judgment, which is quitea different thing from bad 

aith; 

(iii) that they ere, consequently, entitled to the 
exclusion of the time during which the prior suit was 
pending. A FIRM BALDEO Prasan BABU Ramv. FIRM 
HAJI ALI MUHAMMAD USMAN 715 


s. 14 -Time spent in wholly independent 
litigation, whether can be excluded—Practice— 
Judgment, contents of— Rejected’, whether amounts 
to judgment. 


‘The time spent in litigation relating to a wholly 
different proceeding not founded upon the same 
cause of action cannot be excluded in computing the 
period of limitation under s. 14 of the Limitation 
Act. ; 

The mere word ‘rejected’ does not, by any indulge 
ence, amount to a judgment. A Gaya PRASADU Ram 
Sarup, A. I. R. 1929 All. 101 246 
——— 8.19. See LIMITATION Act, 1908, s. 6 24, 


ss, 20, 21—Payment by widow—Right cf 
widow t) keep husband's debt alive—One partner, 
power of, to bind co-partner by acknowledgment: 
Held, that the revival of the promissory note by | 
the alleged adopted son had not the effect of 
extinguishing the liability of the deceased partner's ' 
estate and the rights of the payee on the original. 
promissory note were, therefore, subsisting. 
The propriety of a widow's act in keeping alive 
her husband's debts must be tested by those princi- 


GENBRAL INDE 


e e 
947. 
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ples by which her dealfigs with her huéband's: pro: 

perty are ordinarily judged, < : : 

Where the continuance by a Hindu widow of her 
husband's business is a beneficial act, it must be 
regarded also as a prudent ‘ct for her to make a 
payment inthe ordinary course, which may have the 
effect of keeping a debt of that business alive. 

Under 8.21, Limitation Act, a partner ipso facto 
has no authority to acknowledge orto make a part 
payment, but if he has general authority to contract 
debts or make payments, he has implied authority to 


keep the debts alive. : M CHEGAMUL SUGANMULL v.. 
V. Govinpasawmy OHETIY, A. I. R. 1928 Mad, 972 


491 
~~~- S. 23. See SPECIFIO RELIER Act, 1877, s. 9 
786. 


Sch. |, Art. 32—Appropriating common 
burning ground—Suit for ejectment—Limitation. 
-A suit for ejectment of the defendants from w 

piece of land which the parties had been using as 

a burning ground and which had been appropriated 

and built upon by the defendants is for purposes 

of limitation governed by Art. 32 ‘of Sch. 1 of the 

Limitation Act. L Nanp Ram v. Jar CHAND, A. IR. 

1929 Lah. 186 844 


rT Arts. 32, 120, application of— 
Right to use property for specific purpose—Perver- 

_ sion—Suit against perversien—Limitation,' : 
‘Article 32 of Sch. 1, Limitation Act, can properly be 

applied only where the person proceeded against had 
efore the perversion in respect of which-he is being . 





- sued took place, a right to “use the property for speci- 


fic purposes”. The Article is not intended to apply 
to a case in respect of land in which the person pre- 
ceeded against had no other right than a right- in 
common with the general public to pass overit. ln 
such a case the Article applicable is 120, L Mun 
Pirta v. Hans Ras, A. L R. 1928 Lah, 794. 381 


—— Arts. 83, 85—Suit by commission 
agent against principal—Limitation. ` 
A suit by a commission agent who has been buy- 


ing and selling on behalf of his principal, to recover 


amounts due to him from his principal is governed 
by Art. 83of Sch. 1 of the Limitation Act and not by 
Art. 85 and limitation begins to run from the dates 
of the payments made by the agent on behalf of the 
principal. L BHAGAT RAM-ANANT RAM v. HARJAS, MAL- 
Mezur Cuanp, A. I. R. 1928 Lah. 424 ~ 719 


—— - Art. 85^ Mutual, open and current 
account—Limitation. 

Where on the one hand, the plaintif was sending 
money tothe defendant which was duly debited to 
the defendant and, on the other hand, the defendant 
was making purchases on behalf of the plaintiff and 
was from time to time advancing money to the plaint- 
iff which sums were credited in the defendant's ac- 
zount kept by the plaintiff and the balance shifted 
irom one side to the other: 

Held, that the accounts were mutual, open and 
eurrent and that limitation for a suit for balance due 
on the accounts was, therefore, governed by Art. 85 
of Sch. I of the Limitation, Act. A Firm Bardzo 
Prasad Basu Ram v. Firm HAJI ALI MUHAMMAD Usman 
. 715 


———— Art, 89-—~Suit against agent's legal 
representative—Limitation, i 
A suit against the legal representative of 
for property not accounted for 


e 4 








. 
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"art. 89 of Sch. I of the Limifation ‘Act. It is not- 


+ 


trust becomes .known to the plaintfs, 


necessary for the application of Art. 89, that the 
person sued must be actually a contracting. party. N 
Lax SINGH v. JIWAN Ram, A. I. R. 1928 Nag. 256 
——_—— Sch. I, Art, 120. See LIMITATION Act, 1908, - 

“Gon. I, ART. 32 : ` 381- 


- Art. 120—-Suit by worshippers to’ 
declaremortgage by trustee not binding—Fraudulent - 
breach: of trust—Article applicable—Limitation— 

` Starting point. 2% sate" 

A suit by the worshippers of a temple for a 





- declaration that a mortgage executed by the trustee 


of the temple of certain temple properties treating’ 
them as his own private properties is not-binding on _ 
the temple, is one based on fraud and is governed 


| by Art, 120 of Sch. I of the Limitation Act and time 


begins to run not from the date of the alienation - 
but from the date when the fraudulent breach. of 
M Porvri 
VIswANADHAM v., PENDELA NARAYANA. Doss, A. I. R~- 
1928 Mad. 837; (1928) M.. W. N. 415; 28.L. W. 2 
——— Art. 126—Mortgage by ‘father of . 
Hindu family—Sale to mortgagee—Suit to set aside. 
sale barred—Suit for redemption, maintainability 





of. ; 
-Whore a Hindu father mortgaged family property 


` with possession and subsequently sold the equity of | 


redemption to the mortgagee, -and the song, ignoring 
the sale, sued for rédemption of the mortgage more 
than 12 years after the date of the sale : 

Held, that the suit was not maintainable inasmuch 
as the sons were bound to sue for setting. aside the 
sale and such asuit could-not be maintained more 
than 12 years after the date of the. sale as the 
mortgagee must be considered to have taken posses- 
sion as a proprietor from the date of sale. O KAILASH 
SINGH. v. BALBHADDAR SINGH À 151 


-——— Art. 132—Morigage for term—Con- 

dition restricting right to sell till expiry of term but 

-giving right to.recover money before term-—Suit for 
sale—Limitation—-Construction of deed. 

A deed of mortgage for a term of nine years pro- 
vided that the mortgagor was:not entitled to redeem 
the property within the said period. There . was 
also a condition in favour of the mortgagor that the 
mortgagee could. not bring the property to sale 
on account of a default till the expiry of that period. 
There was afurther peculiar condition to the effect 
that the mortgagee may recover at his wish either 
by mutual settlement or through suit in Court the 





- entire principal and interest even before the expiry 


-` | Artide applicable. 


of the said period. A suit, on the mortgage for' sale , 


ofthe mortgaged property was instituted more than 
twelve years after the date of the mortgage but within 
twelve years of the expiry of the term : : 

. Held, (by the Full Bench) that the cause of action 
for recovery of the mortgage-money by sale of the 
property arose only on the expiry of the term and the 
suit was not barred. O Ram Korr v. PATRAJ KOER, 
5 0. W. N. 385; A.I. R. 1928 Oudh 289; 3 Luck. 439 
; ; : ©, 180 
Arts. 141, 144—-Hindu Law— 


B 





aA Widow—Adverse possession against widow, whether ` 


` effective against reversioners—Suit for possession by 
revrersioners after widow's, death—Limitation— 
“Per. §ulaiman,’ A. \ f 
“widow has entered into possession asa. Hindu widow 
oy e = ` ks 
er ; 


 iNbiAÑ Ast. 
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126 ` 


224 ` 


C. J.. and Mukerji, J. i Where a E, 


“1928. 


and has either voluntarily parted with. possession 
or been dispossessed against her consent, a suit by 
the reversioner brought for possession after, her 
death is governed .by Art. 141 of Ssh..1 of the | 
Limitation Act and not by Art. 144. j 
_Adverse.posseasion against the widow will not be 
effective and binding on the reversioners. ' < ` 
Their Lordships of the Privy Council did not 
lay down in Vaithialinga Mudaliar v. Srirangath 
Anni, 92 Ind. Cas. 85, that Art. 141 of Sch 1 of the 
Limitation Act is inapplicable to such a suit, or that 
the rule laid down in Runchordas Vandravandas v. 
Parvatibai, 23 B. 725, which affirmed tha. view held in 
Ram Kali v. Kedar Nath, 14 A. 156, was no ‘longer 
good law. oe 
Per Boys, J—The rule in Shivagurga case, 94. 
I. A. 539, which was affirmed by their Lordships in , 
Vaithialinga Mudaliar v. Srirangath Anvvi, 92 Ing. Cas. -. 
85, was the initial main rule, and that only, that there 
are cases in which the widow represents the estate 
so that acts and omissions by her may bid the, 
reversioners. They did not make ary pronounce- 
ment at all either formal or by way of obiter dictum ` 
on the effects of adverse possession against the widow 
orin what, if any, circumstances ste represented 
the estate in reference to adverse possession against her. 
The confirmation by their Lordships of this rule 
in Shivaganga case, 9 M. I. A. 539, did rot-in any way 
challerige the correctness of the decision in Runchor- 
das Vandravandas v. Parvatibai, 23 B. 725. i 
Nothing that was said in the discussion of Runchor~ 
das’ case, 23 B. 725, in particular suggests that in 


. their Lordships’ view that case was wrongly decided. 


. The discussion of Runchordas’ case, 23 B. 725, though 
it does not suggest that the case¥ on its particular 
facts was wrongly decided does narrow the ‘scope of 
that case showing that it is not, as it has been 
treated as being, authority for any broad .propositien 
that a Hindu widow does not, in the matter “of... 
adverse possession, where there is no deeree, ever sore- . 
present the estate that the reversioners will be bound by 
adverse possession running for12 years against her.. 
The question whether areversioner is barred by 
adverse possession against the widow on the basis . 
that she -represented the estate, thas coming within 


‘the main rule of Shivagunga case, 9 M. I. A. 53”, is a 


question to be decided, as inthe case of decrees, ‘on, 
the facts of the particular case. A BANKEY Lak v: 


RAGHUNATH SAHAI, A. I. R. 1928 All. 581; 26 A. L. J. 
1049; 51 A. 188 4 : 801 
n Sch. |, Art. 181. See PARTITION 205 





en Arts. 181, 182,.183—Application 
for restitution in pursuance of order of Privy Coun- 
cil—Limitation. 

-Where an application is made to obtain. restitution 
as the necessary result ofan order of His Majesty 
in Council, that application is to be taken as one to 
“enforce” an order in Council and must be governed 
by Art.183 andnot by the general and omnibus ` 
Art. 181 of Sch. I ofthe Limitation Act. - - > 

Where the High Court has made an order trans- 
mitting an order of the Privy Council to be executed 
in accordance with law, the mere fast that the case 
is sent by a slip to-a Court different from the trial 
Court Will not affect the jurisdicticn of the trial . 
Court to execute the decree. A Soman BIBI v. BAIJNATH 


_ Das, 26.4. L. J. 587; A. 1. R. 1928 All. 293; 50° A. 767 


p 876 
——————— Arts. 181, 182 (7)— Compromise 
.decree—Amount payable. by instalments—Provision : 
3 -70 ‘ 1 - AAN k 5 
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for payment in lump on default—Application for 

execution—Limitation—‘Such dates, meaning of. 

(Mukerji, J., dissenting).—Where a compro- 
mise decree (a) directs payment by instalments on, 
named dates, and (b) further directs the judgment- 
debtor to pay the entire balance due if he makes 
default as to any two successive instalments, an 
application for payment of instalments under the 
first part of the decree will be governed by Art. 182 
(T) and the date from which limitation will run as 
regards each instalment willbe the date on which 
that instalment was due, 

But ifthe application is one for the remaining 
unpaid þalarce of the decretal amount under the 
se@ond part of the decree, it is not governed by 
Art. 182 at all but by Art. 181 and limitation will 
run from the date of the last of any two successive 
defaulfs, the decree-holder being entitled to a decree 
for the whole balance due less the amount of any 
indivigual instalments which, regarded as individual 
instalments are not already barred by - limitation. 

In cases of this description it is undesirable to 
interpret the application too strictly; the Court may 
well pay regard to the substance of the application. 

Per Mukerji, J..—The provision in the decree, 
which makes the whole of the decretal amount pay- 
able, in case of one or more defaults, is only an 
ancillary clause and can have no independent exist- 
ence. It is, therefore, not right to say that, 
there being no clause in Art. 182 which would 
directly apply, Art. 181 should apply to it. The 
decree-holder may seek to realise either the istal- 
ments which have fallen due within three years of 
the dates fixed in the decree, for payment of an 
instalment, or the entire decretal amount then due 
and not already barred by time, where the decree 
makes the same payable on default. A JoTr PRASAD 
v. SRI OHAND, 26 A. L. J. 966; A. I. R. 1928 All. 629; 
51 A. 237 73 


Madras District Municipalitles Act (V of 1920), 
S. 249—Trade license—Absence of valid Notifica- 
tion, effect of —Application for renewal of license 
en specified period of 80 days—Refusal, validity 
oJ. . x 
The liability on the part of persons who carry on 


certain trades within the limits of a Municipality 
to take out license therefor arises only where there 


‘is a valid Notification under s. 249 (1), Madras Dis- 


trict Municipalities Act. 

Under s. 249 of the said Act for the purpose of 
carrying on certain specified kinds of businesses, with 
regard to opening new places, the section requires 
that applications should be made 30 days before they 
are opened. But when it is a question of renewal 
of license, there isno barto the issue ofa license 
by reason of the applications not having been made 
not less than 30 days before the end of the year. 

The ‘provisions of the Municipal Act should be 
understood and worked in such a way as to avoid 
friction and without causing. hardship to the public. 
M MUNIOIPAL CHAIRMAN, OHIDAMBARAM V. SUBRAMANIA 
Iver, 55 M. L. J. 495; 28 L. W 501: (1928) M. W.N. 
784; A, I. R.1928 Mad. 1157; 29 Cr. L. J. 994 210 


Madras Estates Land Act (I of 1908), ss. 6,15— 
Inam —Swit in eyectment of ryotiland by land-holder 
owning both warams—Civil suit, whether maintain- 
able—Acquisition of occupancy rights. 

The plaintiff sued the defendant in ejectment in 


` respect of a post-settlement inam land ajleging that 


GENERAL INDEX, ° 
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it was ryoti, that he Was the holder of both the 
warams and that the defendant who was let into 
possession before the commencement of the Madras 
Estates Land Act for a fixed term was wrongfully 
continuing in possession. There was no evidence to 
prove that the grantee of the inam was the holder 
of the kudivaram right at the time of the grant : 

Held, (1) that the suit could properly be laid in the 
Civil Court; 

(2) thatthe defendant must be deemed to have 
acquired occupancy rights under s. 6 ofthe Madras 
Estaths Land Act. M YENAMANDRA GANAPATHI Rao 
v. DULLA SeTHamMa, A. I. R.1928 Mad. 960 400 


———— 3.15, See MADRAS Estates LAND Act, 1908, 
s. 6 400 


ss. 51, 53, 95, 96——Waram rent, changed 
to cash rent by settlement proceedings—Distraint by 
landholder without previous exchange of pattah and 
muchilika, legality of—Pattah by Settlement Oficer 
asto cash rent, sufficiency’ of—Cultivator whose 
crops are distrained, right of, ' to proceed under 
3. 95—Cultivator not being registered ryot, effect of. 


Where a waram pattah and muchilika had been 
exchanged between the landholder and the ryot but 
in certain subsequent settlement proceedings under 
Chap. II of the Madras Estates Land Act, the Settle- 
ment Officer fixed certain cash rates and issued 
pattah therefor to the ryots, and there was no fresh 
pattah and muchilika exchanged between the parties 
thereafter : | 

Held, that the waram pattah was no longer in force 
after the money settlement and there was not a 
sufficient compliance with s. 53 of the Act so as to 
give the landholder the summary right to distrain 
after the money settlement had come into force. 


A pattah and muchilika which isin force under 
5.53 ofthe Act must be a pattah and muchilika 
containing the terms in force at the date of the 
distraint. d 

Pattahs under s. 53 of the Act should contain all the 
terms which are existing at the date of the distraint 
orelse pattahs would not be available for the purpose 
of distraint when the basis of rent payable has been 


„altered, 


Where a cultivators property has been distrained 
wrongfully, he is not deprived of the right of suit 
under the Actor of the right to plead that the dis- 
traint is not warranted by the provisions of the Act, 
simply because he happens to be not the registered 
holder or the landholder chooses to say that he had 
no notice of his cultivation. 


The remedy given by s.95 of the Act ordinarily 
would be the remedy given to a person whose pro- 
perty has been wrongfully distrained. 

Per Reilly, J.—The term ‘cultivator aforesaid’ in 
s. 96 of the Act must be held to be a cultivator other 
than the defaulter as mentioned in ss. 79 (a) of the 
Act. M RAJAH or MANDABA V, SENAPATI JAGANNAIKALU, 
(1998) M. W. N. 530; 28 L. W. 515; A. I. R.1928 Mad, 
1103 176 


— ss. 55, 57,189-—Suit for patta in Revenue 
Court—Dismissal of suit on ground of no wright 
to patta—Subseguent sutt for possegsion, whether 
barred by res judicata. E 
Where a. plaintiff's suit ina Revenue Cqurt under 

5.55, Madras Estates Land Act, for grant ofa patta 

ig dismissed on the ground that he is not® entitled 

. 7 - 
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to demand a patta, asubseqvent suit for possession 
in the- Civil Court is barred by res judicata by 
virtue of s. 189 (3) of the said Act. M RAJESWARA 
SETHUPATHI v. MUTHJDAYANA PlLLAT, 55 M. L. J. 379; 


28 L. W. 527; A. I. R, 1928 Mad. 1122; 52 M. 332 406- 





— $s. 95, 96. See MADRAS ESTATES LAND ACT, 
1908, s. 51 ` - AK. 176 


“Madras Local Boards Act (XIV of 1920), s. .56 

© (D (h)—Membership of Board—Failure to attend 

two months in three months, whether involves for- 

-> feiture—Computation of three months’ absence— 
Civil Procedure Code (Act V of 1908), s. 119. 


» Under -s. 56 (1) (A), Madras Local: Boards Act, a 
memiber of a Local Board ceases to hold office if he 
fails to attend the meetings of the Local Board. for 
three consecutive months. There must be at, least 
‘two meetings which he fails to attend, and the 
failure must ‘be to attend for three consecutive 
months. The period of absence for three consecutive 
-months must be computed from -the date of his first 
default in attending the meeting. ` ' 


Where a member of a Local'- Board attended 
the Board meeting in June but failed to attend the 
meetings in July and August and there were no 

. meetings in September and October-and he attended 
the November meeting : F 

Held, that since for three months from July to 
“November there were two meetings which the mem- 
ber failed to attend he had clearly brought himself 
within cl. (h) of s. 56 (1), Madras Local Boards Act, 
and had forfeited his seat. M Districr Boarp or 


Guntur v. Desu Suppa-Rao, (1928) M. W. N.479; A. ` 


~ I. R. 1928 Mad. 983 608 


——_ss.193 ; 221—License under s. 193 not taken 
—Préceedings to recover license fees under s. 221, 
legality of. š 


‘A Local Board cannot, without “taking steps in 
time to’ compel a person who has not taken out a 
license for carrying on a trade, to take out such 
‘licens’, institute proceedings under s. 221 of the 
‘Madras ` Local Boards Act for recovery of license 
- feeb“as" if the license has in fact been issued. M 
` HEALTH Inspector, TALUK BOARD, KUMBAKONAM v. 

_ GOVvINDA PADAYAOHI, 29 Cr. L. J. 1087 - 591 


— 8,907. See MADRAS SURVEY AND BOUNDARIES 
Acr, 1923, ss. 13, 14 g 589 


“Madras Survey and Boundaries Act (VIII of 
. 1923), ss: 13, 14—Madras Local Boards Act (IV of 
1920), s. 207—Survey of Union lands—Land in pos- 
session of private party declared encroachment— 
Prosecution by Local Board within three years of 
order for non-compliance with order of removal of 
. encroachment—Becision of Survéy Oficer, whether 
conclusive. i i 


` Under s. 13, Madras Survey and Boundaries Act, a 

` “decision of a Survey Officer that certain property in the 
‘possession ofa party is an encroachment by him and 
‘that the property belongs toa Local Board is final and 

_ -unless the Survey so notified be modified by.a decree 
‘of æ Civil Court under the provisions of s. 14, the re- 
cord of the Survey is conclusive proof that the 

e boundaries determined and recorded therein have been 
_eorrectly determined .and recorded. But inasmuch 
as.the party aggrieved has a period of three years 
under 14 of the Act within which to filea suit to 


“geh aside the order, the order cannot - be: treated as. 


INDIAN OASES, 


. 1978; 29 Or.L. J. 1085 


{1928 
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conclusive in a prosecution launched within the said 
period of three years under s. 207 of the Local Boards 
Act for non-compliance with an order of removal -of 
the alleged encroachment, and in such a prosecution. 
the Oriminal Court is entitled and is bound to go into 
the evidence as to the title to the property taking the 
decision of the Survey Officer as prima facie evidence 
infavour of it. M PALIMUTHU AMBALAGAR V. PRESI- 
DENT, UNION Boarp, 28 L. W. 653; A. I. R. 1928 Ae 
589 - 


Mamlatdars’ Courts Act (lI of 1905), s. 5, Expl. 
—Tenant of co-sharer insole possession—Disposses- | 
sion by ‘other co-sharers—Summary proceedings—. 
Jurisdiction of mamlatdar. i 


A tenant ofa co-owner.in sole possession who Sae 
been dispossessed by another co-owner is entitled tc 
recover possession by the summary remedy pwovided 
by the’Mamlatdars’ Courts Act. 

The words ‘not ‘being a person who has been a 
former owner or part owner’ in s. (5) cf the sfid Act 
qualify only the words. immediately preceding, ‘of 
any other person’, the determination of whose ten-. 
ancy or other right is in question. B Eisan YEMAJI v. 
SARIPAT Tarra, 30Bom. L. R. 889; A. I. R. 1929 Bom. 
114- \ C 462 ' 


Master and servant—Master's liability for crimi- 
nal acts of servants. See RarLways Acr, 1890, s. 
72 ` : 303 


“ Misconduct, See Bar Councrts Act,1926, s. 1. 214 


Mortgage—Deed of further charge—Stipulation to 
pay amount due under further charge on redemp- 
tion of first mortgage—Clog—Dispossession by mort- - 
gagor—Suit for recovery of amount due under 
second mortgage—Limitation—Cause of action. ` 


A stipulation in a deed of further mortgage eke-, 
cuted by a mortgagor who has already, executed e 
usufructuary mortgage of the same properties to- the 
mortgagee, that if the amount due under the second 
mortgage is not paid on the due daze, it will be 
paid with the amount due under,the first mort- 
gage, is not a clog on redemption and is not in 


cany way illegal or. unenforceable im law. 


' In such a case limitation ofa suit by the mort- 
gagee if he is dispossessed by the mortgagor, to 
recover the amount due under the second mortgags 


- does not begin to run until after the dispossession. 


Pat JuGESRI KUER v. AFTAB CHAND, A. I. R. 1928 Pat. 
582; 10 P. L. T. 41; 8 Pat. 68 655 


Excessive interest—-Presumption of undue . 
influence. : . 


When a mortgage for ample security provides for 
excessive and usurious interest, no presumption arises 
that it was induced by, undue induence in the 
absence of proof by the mortgagor that the mort- 
gagee was in a position to dominate his will. N 


VITHOBA v. BHANGI, A. I. R. 1928 Nag. 522 893 


Interest, whether charge—Mertgage for term 
—Stipulation to pay interest and fcr possession on 
expiry of term—Omission to surrender—M ortgagee's 
right to interest. ; : 








A mortgagee is entitled to treat interest due under 


.a mortgage as a charge upon the mortgaged property 
-in the absence of any contract to the contrary, 


A mortgage-deed for a period of eight years pro-. 
vided that within that period the morsgagor shall be 
entitled to.gedeem the -property on payment of ..the | 


vo 


Vol..112] . 


Mortgage—contd, 


principal sum of money with interest and compound 


interest, It was further stipulated that if within that | 
period the property was not redeemed, then on ‘the. 


expiry ofthat .period the mortgagor should put the 
mortgagee in possession, and that until the mort- 
gagee obtained formal possession interest should‘be' 
‘paid. Possession was not given on the expiry of ‘the 
eight years. Ina suit for redemption : i ; 
Held, on a construction of the deed of: mortgage 
that the mortgagee was entitled to interest “at the 
stipulated rate even after the expiry of the period of 
eight years tillhe actually got possession. L ABBAS 
Kaan v. Ram Das, 9 Lah, 140; 29 P. L.R. 359; A.I. 
R. 1928 Lah. 342 153 


-*——— Mortgagee cutting trees—Mortgagor's right tc 


1 

sue for damages—Transfer of Property Act (IV of 

1882), s. 76. ai SAS ‘ 4 

Though a mortgagor has a right at the time of 
redemption to debit the loss caused tohim by the 
mortgagee by the cutting of trees he isnot debarred 
from instituting a separate suit before redemption 
for recovering such damages. O MAHABIR v. SHEO 
SHANKAR, A. I. R. 1929 Oudh. 124 ` — 434 


Prior and puisne mortgages—Prior mortgagee 





acquiring puisne mortgagee's .rights—Presumption | 


of intention to keep alive. 

A prior mortgagee, by purchasing the rights of a 
subsequent mortgagee, does not lose the rights secur- 
ed to him by the prior mortgage. In such a case the 
presumption is that he intended to keep alive the prior 
security and would be entitled to fall upon it in casa 
of necessity. L FATEH ALtv. GEHNA, 9 Lah. 88; A. I. 
R. 1928 Lah, 301; 1. L. T. 40 Lah. 114 17 


— Prior and: puisne mortgages with pos 

session—Puisne mortgagee ` undertaking to pay 

© prior morigagee—Omission to pay—Payment by 
mortgagor—Mortgagor's right to , get possession with- 
out paying puisne mortgagee. 

A second usufructuary mortgagee who has under- 
taken'to redeema prior usufructuary mortgage, and 
obtain possession from the prior-mortgagee but omits 
todo so, is ndt entitled tovlaim that the mortgagcr 
must redeem hig mortgage also before the mortgagcr 
can get possession. A Ram Swarup v, BUNIYAD ALI, 
A. I. R. 1929 All. 126;013 R. D. 255 702 


Sale of equity of redemption—Repudiation 
of sale by mortgagor for more than 12 years— 
Hatinguishment of purchaser's title—Interest, whe- 
ther charge—Suit to recover mortgage amount barred 
—Debt whether extinguished. ` ‘ 
A person who sells property whichisin the pos- 

session of his mortgagee, to another cannot extingu- 
ish the latter's title by adverse possession by merely 
repudiating the sale and asserting ownership for a 





“ period of over 12 years. ' 


4 


The general ruleis that the mortgagee, in the 
absence of any contract tothe contrary, is entitled 
to treat the interest ‘due 
charge on the estate. : 

The right of a mortgagee to the money due to 
‘him cannot be held to have been extinguished so long 
as his lien by possession lasts, even though a suit to en- 


force the claim may be barred. O Ram RATTAN Lan” 


Oudh 


w. Apitys Prasan, 5 O. W. N. 178; A. I. R. 1928 
: si 481 


273; 3 Luck. 459 


Successive mortgages—Suit on second mortgage 


p without impleading prior mortgagee—Suit by pricr 
, , mortgagee impleading second mortgagee—Sale under 


cn GENERAL. INDEX. fi ee i MEN 


under the mortgage as 'a 


t 


Mortgage—concld. ° Aj , 
` second mortgage pending first mortgagee’s suit—Sub- 
_ sequent sale in first mortgagee’s suit—Rights of 
purchasers. ‘ i 
Ifa second mortgagee syes first without making 
the first mortgagee a party,the first mortgagee can, 
while thefirst suitis pending, sue for sale making tha 
second mortgagee and the mortgagor a party in which 
case there can beno sale in the first suit, and if there 
has'been a sale pending the first mortgagee's suit, the 
purchaser will be affected by lis pendens. - If the pro- 
perty issubsequently sold under the'decree in the 
first mortgagee'’s suit the purchaser therein will ac- 
quire atitleto the properties in preference to the 
purchaser under the second mortgagee'’s suit. L 
RaAMJI Das v. Haras, A I. R. 1928 Lah. 505 699 


Motor Vehicles Act (VIII of 1914), ss. 5, 16— 
Motor Vehicles Rules, r..27-A—Rash driving while 
intoxicated—Separate trials under s. 5 and r. 27-A, 
legality of—‘Intoxicated’, meaning of—Criminal 
Procedure Code (Act V of 1898), s. 285 (1). 

Where a person drove a motor car while he was 
intoxicated and by rash and negligent driving caused 
damage to another car: ~ 

Held, that there was nothing illegal in his being 
separately charged and tried for offences under 
T. 27-A of the Motor Vehicles Rules and s. 5 ofthe 
Motor Vehicles Act, | 

The word ‘intoxicated’ in r. 27-A of the Motor 
Vehicles Rules, does not necessarily mean that the 
driver must be absolutely incapable of driving a 
motor vehicle in the sense of not being able to steer 
in the direction in which he wants to go. It cor- 
responds ‘to the word ‘drunk.’ B Emprror v. Rama 


Deost, 30 Bom. L. R. 636; A. I. R.1928 Bom. 231; 29° 


‘Cr. L. J. 981 101 


Motor Vehicles Rules, r. 27-A. See Motor Ven- 
OLES Act, 1914, 5. 5 ~ - 101 


Muhammadan Law—Agreementto refer to arbitra- 
, tion by mother as de facto guardian, validity of. 

The mother as the de facto guardian of minors is 
not competent, under the Muhammadan Law, to 


enter on their behalf ‘into an agreement to refer to. 


arbitration any dispute, even where there is no 
de jure guardian ofthe minors, as such agreement 
would necessarily, if acted upon, involve dealings 
with the immoveable properties of the minors O 
Suan MUHAMMAD Jamin v. -Suan MUHAMMAD, 5 O. W. 
N. 847; A. I. R. 1928 Oudh 449 522 


‘Acknowledgment—Presumption of legiti- 
macy—Disproof of marriage, effect. of—Mother 
proved to have been prostitute, effect of—Burden 
of proof, question of, when immaterial. : 


Under the Muhammadan Law a child whose 
illegitimacy is proved beyond doubt, by reason of the 
marriage of its parents being’ either disproved or 
found to be unlawful cannot be legitimatised by 
acknowledgment. j PAN es | | 

“The presumption of marriage arising from :pro- 
longed cohabitation does nob arise where the mother 
before she is brought to the father's house was ad- 
mittedly a prostitute. 

Where both parties 8 
able evidence on an issue, the questipn of burden of 
proof becomes one of mere academic nature. s L 
Frroz Din v. Nawas Kuan, 9- Lah. 224; A. I. R. 1928 
Lah. 432; 30 P. L. R. 154 . 89 


Deferred dower—Liability of hsuband— 





Hi 
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have adduced ‘all their avail- , 
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Satisfaction of dower, proof *of-—Payments to wife 
: during continuance of marriage—Presumption. 
“The liability to pay deferred dower'is a liability 
which binds the husband during his lifetime and 
binds his estate affer his death, and unless it is 
established that the wife has renounced her claim to 
dower the debt can be recovered from his estate if 
it is not -proved to -have been satisfied. : 
_Payment of money made by a Shiah husband fo 
his wife during the continuance of their married 
life cannot be presumed to be payments in discharge 
of the dower-debt due to the wife. O Faxur JAHAN 
BEGAM v. Saray Janan BEGAM, 50. W, N. 753; A. T. 
R. 1938 Oudh 460 ; 315 


Gift—Gift of definite share in specific: piece 
of land—Doctrine < musha, : ii kih; ii me 
A gift of a one-third share in a specific Piece of 

land, being a gift of a specific share, is not open 

to objection under the Muhammadan Law doctrine 

of musha. A ZULFIQAR ALI v- KALLU ` 227 


Waqf—Essentials of valid waqf—Ultimate 
dedication to poor or charitable purposes, necessity of 
—Mere use of word “wadi, whether implies such 
dedication—Musalman Waqf Validating Act (VI of 
1918), scope and effect of. : 
Per Sen, J. (Niamat Ullah, J.; dissenting).—The 
mere use of the word ‘wagf or the making ofa 
waqf in favour of, one’s descendants would not 
necessarily predicate an ultimate dedication in favour 
ofthe poor or some other ‘meritorious object, “which 
-is essential for the validity of a wag under the 
Musalman Waqf Validating Act. 

Per.Niamat Ullah, J.—The primary and technical 


‘meaning of the word ‘wag/’ implies ultimate benefit 


to the poor or to some charitable and religious pur- 
pose, _ a Nb - 
Where a Muhammadan -made a wagf `of his pro- 
porties indicating the objects of the ‘endowment and 
limited them to the members of. his family and 
stated in explicit language in the deed of waqf that 
the wagf was intended exclusively for the benefit of 
the family and, that the members of the public had 
mo right of administration or contrel: ` : 
Held, per Sen, J. (Niamat Ullah, J., dissenting),— 
That the wagf was invalid inasmuch as there was no 
express or implied ultimate dedication for the poor or 
any religious, pious or charitable.purpose. 7 
Per Sen, J.—Under the Musalman Waqf Validating 


descendants, generation after generation, it is not 
necessary that there should be an immediate or con- 
‘current gift in favour of religious or charitable 
‘objects under the Muhammadan Law. The poliey of 
the Act is amply vindicated, if there isan ultimate 
-gift in favour of such objects as are considered 
‘pious, religious, charitable or meritorious under the 
“Muhammadan Law or religion. 

The” Musalman Waaf Validating Act allows the 
settlement of properties in perpetuity in favour ‘of 
the family, children or descendants of a person 
-belonging to the Musalman faith. ' 

The mere fact -of no member of the public having 
been appointed a trustee will not invalidate the 
trust. e A IRFAN ALI?, Bragwant KISHORE, A. L R 
1929 All. 180 ” "693 
Municipallties—House tax—Rent of premises used 

for particular purpose—Method of valuation. 

Itis a c&non of Rating Law that the principle of 
valuation of any given hereditament is the hypothe- 

4 n s 
es 


< INDIAN OASES. . 


‘Contract Act, 


‘he is a bona fide 


‘endorsed 
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tical value of the hereditament asit stands to any 
hypothetical tenant, It is not- proper to take as.a 
guide the actual rents paid for other and widely 
dissimilar buildings occupied on different terms of 
tenancy. 

Where a building leased by a press for some 
years was valued on the basis of rents paid for 
buildings of a superior character used for different 
purposes : < 

Held, that the method of assessment was wrong 
and thatthe proper method would be to assess on 
the basis of the rent which a hypothetical tenant 
would be prepared to pay for the building as it 
stood, to be used for the purpose of printing. R 
MUNIOIPAL CORPORATION OF THE Orry of RANGOON @. 
DawoopseE & Sons, 6 R. 669; A, I. R. 1929 Rang. 92 

895 


Negotiable . Instruments--Suit on hundi—In- 
sufficiency of stamp—Creditor's right to fall back 
on original cause of action—Tests —Novation— 
Contract Act (IX of 1872), s. 62. 

Where. a hundi given in renewal ofa prior hundi 


or in consideration ofa prior debt, is inadmissible 


in evidence for want of stamp, the question whether 
the creditorcan fall back on the prior hundior his 


. original cause of action depends upon the facts of 


each particular case. The real questior is whether a 
new contract was substituted in fact under s. 62, 
or whether the hundi was only 
given in the course of performing the former contract, 
4. e., the giving of the hundi was a corditional pay- 
ment towards the original cause of action. L Buagat 
Rau-Anant RAM v. HARJAS MAL-MRBHR CHAND, A. L. R. 
1928 Lah. 424 719 


‘Negotiable Instruments Act (XXVI of 1881), 


ss. 4, 5, 58, 85— Forged endorsement-—Rights of 
subsequent holder—Renewal of instrument after 
forgery—Rights of holder of renewed instrument 
—Promise to pay “AB, their successors and assigns” 
—Instrument, whether negotiable—'Certain', mean- 
ing of—Forgery of non-negotiable instrument— 
Rights of holders—Stolen property—RBight to follow 
proceeds, limits of. / 


e 
A holder ofa negotiable instrument, even though 
holder foreconsideration, cannot 
acquire a valid title to an instrumen; through a 
forged endorsement. The law is the same in 


Act, where the dedication is made in, favour of one’s , England and India in this respect. 


But where the original instrument ccntaining the 
forged endorsement is cancelled and a new instru- 
ment is executed inits place, a bona fice holder for 
value of the new instrument will acquire a valid 
title toit notwithstanding the defect in the prior 
instrument. 

An instrument which contains an undertaking to 
pay “AB, their successors and assigns” or “AB, their 
successors and assigns or order” does not satisfy 
the requirements of s.4 or 5 of the Negotiable 
Instruments Act and is not a negotiable instrument 
under the Act. z 

Notice that a document is a renewal of another 
document does not carry with it notice of any 


‘defect of title which might have affected the pre- 


vious holdér ofthe original instrument. : 

The signature of the true owner of a non-negoti- 
able instrument was forged therein by his agent 
for collection of interest, and the instrument was 
in favour of a bona fide stranger, who, 
after getting it renewed in his own name endorsed 


2 


sd 
1 


Hoa 
' Yal, 112) 
“ Negotiable Instruments Aof-—coneld. | 


a bona fal holder for 
In a suit by the true owner lagainst the 


the new instrument over’ to 
value. 
latter : . ; 

Held, that the plaintiff was not entitled to recover 
the instrument or its value from the defendant as 
the new instrument embodied 
and the defendant was a bona fide holder thereof 
having no notice of any trust in the plaintiff's favour, 

Proeeeds of stolen property cannot ibe followed 
into the hands of an innocent purchaser for value 
without notice. B MEROANTILE BANK or INDIA v. 
Cart. Vincent L. D'Sirva, 30 Bom. L. Ri 1225; A.I. 


x 
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r 


- e 
‘he canriot be said to have contravened rr. 30 and 31 


a different contract, . 


R. 1928 Bom. 486; 52 B. 810 | 824 


—— S. 29, scope of. See CONTRACT Aor, 1872, `s. 
25 (3) | 740 
— S. 87—Fraudulent addition of third person's 
name øs maker of pro-note—Material 
Suit against original maker and newly added person, 
* maintainability of. f : 


; | 
Where the maker of a pro-note fraudulently 
introduced, without his knowledge, .the' name of a 
third person as being joint maker of the note, and 
forged his signature and the payee who was a 
party to the fraud’ instituted a suit dn the pro- 
note against the maker and the third person :” 
Held, that there wasa material alteration of the 
pro-note within the meaning of s. 87, ' Negotiable 
Instruments Act and the plaintiff, being privy. to 





the forgery, the suit was liable to be dismissed 
in toto against both .the defendants. M Sanrau 
MOHIDEEN PILLAI v. JAMAL MOHAMMAD : JAMALUDIN 


LEBBAT, (1928) M. W. N. 591; A. I. R. 1928! Mad. 1092 


| 404 
Novation. See Oonrraor Acr, 1872, s. 41 | 491 


Occupancy right—Right of oceupancy' tenant to 
beQueath his interest—Bengal Tenancy Act (VIII 
of 1885) as. 26. | l 
A raiyat having a non-transferable right of 

occupancy has no right ordinarily to bequeath his 

jote interest. C MoHESH Onanpra Des Nara v. Ma- 

THURA OHANDRA Das NATE, A. I. R. 1928 Oal, 360 128 


Occupancy tenant—Mortgage of tenanċy, validity 
of—Suit_ for rent*-Mortgagees, whether! necessary 
parties, ` è , 
A mortgage executed by an occupancy tenant who 

has no transferable rights inthe land'is invalid 

against the landlord or his thekadar. 

A suit for rent against an occupancy tenant cannot 
be dismissed merely on the ground that „the plaintiff 
has not impleaded the tenant's mortgageeg) as parties, 

O Raw Ratan SINGH v. BIPEN CHANDRA OHATERJII, 12 R, 





D. 597; A. I. R. 1929 Oudh 116 436 
` Onus Of proof. See CIVIL PROCEDURE Oone, 1908, 
O. XXI, r. 63 371 


Oplum Act (I of 1678) s. 9 (c) (f)—Opium Rules, 

rr. 80, 81—Charge for being in possession of opium 
not covered by license—Opium cakes pplied by 
treasury often overweight--Duty of prosecution— 
Burden ‘of proving that sruplus was mot due to 
accumulation of excess weight—Licensee whether 
bound to ve-weigh, 


e . 
There is no rule enjoining a duty onja licensee 
for sale of opium to Te-weigh the quantity, of opium 
supplied by the treasury and enter in | the ‘stock 


register the. actual ‘weight and not'the weight which - 


the treasury has.declared and if he ‘kee 


y s his accounts 
on the footing of the weight as given 


y the treasury 


of the Rules under the Opium “Act, 
Where there is evidence to show. that the cakes of 


opium supplied by the treasury ar? often overweight, 


before a licensee can be convicted for being in-pos- 
session of opium not covered by the license, it must 
be proved that the quantity of excess opium in hig 
possession is such that he could’ not: have acquired 
it by mere accumulation of the excess supplied by 
the treasury. C NARAIN CHANDRA BORAH v. EMPEROR, 


A.I. R. 1928 Cal. 324: 30 Or. L. J. 37 901 
Opium Rules, rr. 30, 31. See Orrom Act, 1878, 
s. 9 (0) (f) 901 

. Orissa. Tenancy Act(il of 1913), s. 31—Transfer 


alteration— _ 


of tenancy—Sufficiency- of reasons for refusal to 
recognise transfer—Jurisdiction of Civil and.Re- 
venue Courts ; i f 
Section 31 of the Orissa Tenancy Act. gives an 
exclusive jurisdiction to the Revenue Courts to éon- 
sider whether a landlord had good and sufficient 


reason to refuse his consent to a transfer of his 


- tenancy and the Civil .Courts cannot enter upon the 


question and correct the dacision of the Revenue 


‘Courts where the Revenue Courts have not acted 


- Act, read with s. 61 of the Act, 


without jurisdiction, i 

The Civil Court has no power independently of 
s. 31 of the Act to go into the said question and hold 
that a landlord did not have good and sufficient ` 
sause to refuse his consent: to the. transfer. : 

The jurisdiction of the Civil Courts 
jurisdiction of the Revenue Courts are 
2xclusive and the Revenue Courts are in 
under the supervision of. the 
BUDHANATH PRIDA v .RADHABINODE NAIK, 7 Pat. 462: A. 
I. R. 1928 Pat. 465; 9 P. L. T, 787 _ 276 


Oudh Estates‘Act (lof 1869), s. 22, See Wir ° 
Sane 136 
Dudh Laws Act (XVIII of 1876), S. 7. , See Pre. 
EMPTION j -` 408 - 


Dudh Rent Act (XXII of 1886), ss. 61, 108. (4) 
119-—Failure to pay rent—Suit for: ejectment— 
Appeal—Proper forum, a 
An appeal from an order ofan Assistant Collector 

in a suit for ejectment under s. 108, cl. (4), Oudh Rent 

lies to the Commis- 
sioner and the Board of Revenue and not to the 

District.Judge or the Chief Court. O NAUNIHAL SINGR 


and’ the 
mutually 
3 ne sense 
High Oourt. Pat 


9, Bux Snow, 12 R. D, 595; A. I. R. 1999 Oudh 96 


‘forlorn widow isolated in a 


“ture to an agreement, 


. 229 
———— 8S. 127, sub-ss. (1) and (2)—Appeal—Deoj. 
sion under sub-s. (1) of s. 12?—Appeal to Civil Court 
—Decision under sub-s, (2) of s, 127—Appeal to Re- 
ana ia i ` å ` 
An appeal against a decree for ejectment' 
under sub-s, (2) of s. 127 of the Oudh Rent Bae 
to the Commissioner and the Board, whereas. a decree 
r arrears of rent passed under sub-s. (1) of s. 197 
is appealable on the Civil Side. O BAM BARADUR 
SINGH V-PIRTHI SINGH ee 251 


Pardanashin woman—Absence of independent 
advice—Agreement by pardanashin—Duty of persons 
claiming undér agreement. 

. Where a pardanashin lady who lived a Yonely and 

t monastery with no 

access to any relation or disinterested person to 

give her independent advice, subscribes her gi 


: ‘it is incumbent on thos who 
claim under the agreement to prove by the strongest 


es . 


- $ % ` g = 
Se. 
: Pardanashin woman—voneld.. : 


- and the most; satisfactóry evidence that the transac- 


tion was areal and bona fide one fully understood’ 


- by the lady. .O Suan MOHAMMAD JAMIL v. SNAH MOHAM- 
MAD, 20. W. N. 847;A. I. R. 1928 Oudh 449 ‘522 


Part performance, doctrine 6f—Agreement to give 

` permanent lease—Lessee put in possession—Construc- 

< tion of buildings—Refusal to grant lease—Suit for 
ejectment after defendant's right to specific perform- 
ance is barred—Equitable rights of defendant— 
Rules in Maddison v. Alderson, Walsh v. Lonsdale 
and Ramsden v. Dyson compared, 

.. Where there isa,parol agreement which is not 
‘provable by reason of a Statute, which, however, 

“Goes not avoid,the parol contract but only bars the 
‘legal remedies which might otherwise have been 
enforced, ifthere had been such performance of it by 
some acts unequivocally referable to or indicative of 
the contract, a Court of Equity will | charge a ‘party 
upon the equities resulting from the acts done in exe- 
cution of the contract. 5 

"In the case of an action in ejectment an enforceable 
right on the pari of the defendant to specific perform- 
ance of a contract entitling him to remain in occupa- 
tion isa good defence to the action. ' 

. . There isa wide distinction between the rules laid 
down in Maddison v. Alderson; (1883) 8 A. O. 467 and 
Walsh v. Lonsdale, (1882) 2}, Oh. D. 9, so far as the 
practical application of theiprinciples which they re- 

’ . spectively lay down is concerned. The part perfor- 
mance of a contract, inchoate or: incomplete, may in 

. view of Maddison v. Alderson, (1883) 8 A. O. 467, give 
rise to equities which complete the contract and it 


will then assume the character of a contract already ` 


| executed and on the footing of that executed contract 
‘all the equities of the case may be adjusted ; on the 
other hand, there may be cases where to give the 
necessary reliefs to the parties a legål right may have 
‘to be established, and for the purpose of establishment 
of that legal right it may be necessary to invoke the 
aid of Walsh v. Lonsdale, (1882) 21 Oh. D. 9. Ila 
_ defendant in an action in ejectment can successfully 
, bring his case within ‘Maddison v. Alderson, (1883) 
'8 A. 0.467, it.is nor necessary -for him to resort to 
Walsh v. Lonsdale, (1882) 21 Oh. D. 9, Maddison v. 


. Alderson, (1883) 8 A. 0. 467, gives him higher rights, < 


“making it unnecessary for him to have specific per- 
formance of the contract, and so long as the rights 
of third parties are not sought to be affected, treating 
the contract as an executed one and debarring the 
plaintiff from any remedy. 


Tfa man under a verbal agreement with a landlord ' 


for a certain interest in land or what amounts to the 
-same thing, under an expectation, created or encour- 
aged by the landlord, that he shall have a certain in- 
terest, takes possession of such land, with the consent, 
of the landlord, and upon the faith of such promise 
or expectation, with tho knowledge of ‘the landlord, 
and without objection by him, lays out money upon 
the land, a Court of Equity will compel the landlord 

. to give effect to such promise or expectation. - 
In 1913 there was a parol agreement between the 
plaintiff and‘ the defendant to the effect that the 
laintiff would grant a permanent lease to the defend- 
ant in respect of certain land. The defendant was 
put in  @ossession and shortly after 1913 con- 
structed costly buildings thereon. There was 
`a clear refusal on . the part of the plaint- 


“tig td the knowledge of the defendant in 1918 to per-: 


“form the contract. The plaintiff sued in 1923 for the 
| qecovery of khas possession: : 


am 


e . - = 
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Part performance~coneld. 


Held, (1) that the ease ` was goyerred by the prin-. ; 


ciple laid down in Maddison v. Alderson, (1883) 8 A. O. 
467, and not by that laid down in Walsh v. Lonsdale, 


. (1882) 21 Oh. D. 9, and that, consequently, the fact 


that the right of the defendant to claim specific pər- 
formance was barred by limitation did not ‘prevent 


him from resisting the plaintiff's claim : for possession; . 


(2) that the case also fell within the doctrine of 


equitable estoppellaid down in Gregory v. Mighell, . 


(1811) 18 Ves. Jun. 328, and Ramsden v: Dyson, (1866) 
J H.Ju.129, and the plaintif was not entitled to 
succeed. C G.H. O. Arrr v. JADU Nats, 55 C. 1030; 


A. I. R. 1929 Cal. 101; 33 O. W. N. 333. 865. 
Partition—Preliminary decree, whether exequtable 
—Time for making preliminary decree absolute . 


—Limitation Act (IX of 1908), Sch. I, Art. 18i— 


Decree for joint possession and for partition, differ- s» 


ence- between, 


4 
.. A preliminary decree for partition cannot be 


executed until it has been made inal. 6 

Where in 4 suit for partition of a half share of 
certain land the Court merely passed an ordinary 
decree awarding possession : ; 

Held, that the decree was not. a prelimiņary decree 
for partition buta final decree for joint possession 
of a half share. 4 z r 


An application for making a preliminary decree’ 


in a partition suit absolute is‘governed by Art. 181 
of Sch. I of the Limitation Act ana should be made 


within 3 years of the date of the preliminary decree. , 


O BISHESHWAR Gir GosHain v, SATISH CHANDRA OBAT- 
TERJI, À. I. R. 1929 Oudh 117 © 205 


Partnership—Cessation of business—Inference of 
dissolution of partnership—Finding of fact—Second 
apen an Procedure Code (Act. V of 1908), 8, 
100.: | Ki 
An intention to dissolve 

inferred from circumstances showing that a partner 

has infact abandoned his interests in the concern. 
The question whether a partnerskip had been dis- 

solved or not is a question of fact and cannot be 

agitated in second appeal. L BHAGWAN Das v. “Hazan 

Kuan, A. I. R. 1929 Lah. 154 ; 375 

Party walls, ownership of. °. 


Obiter—There may bę “cases in which a wall 


which is a party-wall up to'a certain height may,: 
above'that, be the separate property of one of the’ 


owners. LMAKHAN Lan v. Mott Ram, A. I. R. 1928 
Lah 429 520 
Patni lease—Patnidar’s 
tion of grant—“All zemindari rights"—Bengal Patni 
Taluks Regulation (VIII of. 1819), history and scope 


of. . 
A patni grant stands on the same footing as a 


‘mokarrari lease and. does not carry with it the 


right to the minerals without express words to that 
effect. ay 
A recital in a patni deed that the grantee shall 


be in possession of ‘all the. zemindari rights and | 


interest in the lands included in the mauza’, does 
not convey the sub-soil ‘rights to zhe grantee. ‘Pat 
MANGOBINDA SAHU V. Satya NARAIN UBAKERVERTY, 9 P. 
L. T. 593; A. I. R. 1928 Pat. 482; 8.>at, 190 


completed in British India by foreigner—Jurisdic- 
tion of British Courts—Fugitive Cffenders Act, 1881 
(4h & 45 Vic. c. 69); s. 83—Return”, meaning of— 


Tllegal arrest in foreign country, whether good plea - 
in trigl in British India. `> . ; WI erie 


yrs 
o'. 


A anapak may be: 


right to minerals—Construc-, 
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penai Code (Act XLV of 1860), si 4> Offence 
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s a Penal Code—sontki. : : 


When a foreigner resident in England and not 


GENERAL INDEX, 


coming within the provisions of s. 4 of the Penal Code, ' 


conspires in England with personsin British India 
to commit an offence under the Penal Oode, that is to 
say, starts the train of his crimein foreign territory 
and perfects and completes his offences within British 
India, he is triable bya British Court when found 
within its jurisdiction, the use by him of an innocent 
agent or a mechanical contrivance, such as post, tele- 
graph jor telephone, for the purpose of effecting his 
purposes being immaterial. 

When an accused person is in British India and 
is charged before a Magistrate withan offence under 
the Penal Code, it will not avail him to say that he was 
breught there illegally from a foreign country under 
the Fugitive Offenders Act. S WHEELER v. EMPEROR, 
A. I. R.1928 Sind 161; 29 Or. L. J. 1089 673 

e. ss. 107, ,409—Criminal 

tion—Onus of prosecution. A 

In cases of criminal misappropriation the onus lies 
onthe prosecution to prove not only that money was 
paid to the accused in trust, but also that he did not 
apply it for the purpose for which it was given. L 
PRITCHARD v. Experor, A. I. R. 1928 Lah. 382; 30 Cr. 
L. J. 18 850 
——— 8.109. See CRIMINAL PROCEDURE Cong, 

1898, ss, 236, 237, 238 i 677 


——_— ss. 109, 467—Abetment of forgery—Dis- 
honest intention, necessity of. 

A person cannot be convicted of abetment of 
forgery where thereis no evidence to prove any 
‘dishonest or fraudulent intention on his part. L 
Kaupa BAKHSH v, Empzror, 10 Lah. 
L. J. 1631 


S. 120—Conspiracy—Circunistantial 
elence, sufficiency of. 

In respect of a charge of conspiracy direct evi- 
dence if naturally . difficult to obtain and such a 
charge must depend largely on circumstantial evi- 
dence. O Monammap HADI HUSAIN v. Emperor; 5 O. 
W. N. 281; A. I` R. 1928 Oudh 277; 29 Gr. L, J. 983; 3 
Luck. 494 ad 103 


ss. 141,445—Unlawful assembly—Common 
object—Burden of proof—Parties vindicating rights 
by unlawful means—Assembly, whether unlawful, 

Law discourages a combination of men fora com- 
mon purpose, if such combination is conducive to 
rioting and disorder, 

It is for the prosecution to show that the common 
object of a crowd was such, as would constitute it 
an unlawful assembly under s. 141 of the Penal Code. 

Anassembly does not become unlawful by reason 
of its lawful acts exciting others to do unlawful acts.. 
An assembly is unlawful, if it consists of a body 
of men, who are determined to vindicate their rights 
or supposed rights by uħlawful force and when: they 
engage ina fight with men, who, on the other hand, 
are equally determined to vindicate by unlawful 
force their rights or supposed rights, as no question 
of self-defence arises in such a case and neither side 





359 
evi- 





is trying to protect itself but each side is trying to - 


get the better of the other. N MUHAMMAD IBRAHIM v. 
Empgror, 30 Cr. L. J. 38; A. I. R. 1929 Nag 43e 902 


S. 147 —Rioting—Prosecution . of members 

of crowd—Matters to be proved. 
In a charge for rioting in the cage of a confused 
riot all that the ‘prosecution needs to establish is 
"that the accused were voluntarily members of the 


L. J. 369; 29 Or. ` 


misappropria- ~ 


` 1426; A. I. B. 1928 Bom, 550; 30 Or. L. J. 9; 53 
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_ crowd of rioters who committed the offence alleged. 
N RAMADHIN BRAHMIN v, TlMPEROR, 29 Or, L. J. 963; A. 
LR. 1929 Nag. 36 51 
——— S. 149.. See CRIMINAI® PROCEDURE Conz,, 

1898, s. 307 363 


88.153, 336—Accused deliberately throwing 
stones at temple to cause enmity|between Hindus and 
Mussalmans—Offence—Rash act and deliberate act, 
difference between—‘Illegal’, meaning of. ; , 
The pujari of a temple left the temple at night in 
charge ofa third person and while away’ from the 
temple deliberately threw bricks at the temple 
hoping that the Hindus would believe that the bricks 
came from the Mussalmans and that thereby the Hindus 
would be enraged against the Mussalmans and there 
would be a riot amongst them. He was convicted of 
an offence under s. 336, Penal Code: oH 
Held, (1) that the accused could not be convicted 
of an offence under s. 336 Penal Code, inasmuch as 
his act was neither rash nor negligent buta delibe- 


| Tate one; 


(2) that the accused’s act did not fall under s, 153 of 
- the Penal Code; inasmuch as it was not an ‘illegal’ act 
within the meaning of the said section. 

Arash act is primarily a hasty act and isopposed 
to adeliberate act and even if it is partly deliberate, 
it is done without due thought and caution. A GAYA 
Prasan v. Emprror. A. I. R. 1928 All. 745; 29 Or. L.J. 


: 1088 592 
—~.— S. 153-A. See ORIMINAL Proczptre Cops, 
1898, s. 99-B 56 
———— 8 182. See. CRIMINAL- Procepura Conk, 
1898, s. 203 770 
——— S, 182. See ORrRIMINAL PROCEDURE Oopz, 
1898, s. 476 - 468 


S. 193— Reversion of witness to truth during 

trial—Prosecution. . 

It is inadvisable to prosecute a man under s. 193, 
Penal Oode, if he has reverted to the truth in the 
course of the trial, especially when he was not a- 
willing false witness, L ALLAH Wasaya v. EMPEROR, 


29 Or. L. J. 1044 468 
—— §&. 211. l 
See ORIMINAL PROCEDURE Conr, 1898, s. 203 770 
See CRIMINAL Procepure Oone, 1898, s. 476 468 





S. 294-A—Actual drawing of lots, necessity 
of—Inserting currency notes in cigarette packets— 
Offence—Lottery, what amounts to. 

The accused who wasa dealer in cigarettes had 
cauged five rupee notes to be inserted in some 
packets of cigarettes so that any purchaser of a 
packet of cigarettes stood a chance of getting a 
packet containing a five rupee note,-aud published 
many handbills in which these facts- were set out. 
The accused was convicted on these facts, for an 
offence under s. 294-A (2), Penal Code, and fined : 

Held, that though the scheme published by the 
accused amounted to a lottery, the accused could 
not be convicted under s. 294-A (2) inasmuch as, there 
was no actual drawing of lots, which is an essential 
ingredient of the offence. 

The word ‘drawing’ is used ins. 294-A, Penal Code, 
in its physical sense, and the actual drawing of*lots 
isan essential ingredient of the offenes under the 
said section. B VAZIRALLY v. Emperor, 30 Bom, LR.” 


B. 57 


777 
—--——— S. 302. See ORIMINAL PROOEDUR¥ -Copz, 
1898, ss. 236, 237,238 ` 677 
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e . 
yan 6, 302—Murder motiveless—Homicidal ten- 
‘dency, inference of. = < 4 
“The. cireumstange of an act of murder being 
“apparently motivelesstis not a ground from which 
the’ existence of a powerful and irresistible influence 
„or homicidal tendency can be safely inferred.. L Inayat 
vy. Emperor, 29. Cr. L J. 1006 ~ 222 


— $. 302—Murder—Sentence—Mere youth of 
accused, whether ground for not ‘imposing capital 
~ sentence. i 








The mere fact that the accused is a young man- 


‘of 19 or 20 years of age is a wholly insufficient 
reason for not imposing the death sentence in the 
© case of a ruthless and brutal murder. L AMIR v. 
EMPEROR, A. I..R. 1928 Lah. 531; 290r. L. J.1017 
eig = ; ` : 345 


mn ss. 302, 379, 411—Accused seen in com- 
pany of deceased previous night—Possession of 





deceased's property by accused—Offence—Murder— . 


Corpus delicti, necessity of proving—Joint ‘trial of 
several persons—Individual responsibility, necessity 
„of fixing—Circumstantial evidence as basis for con- 

viction. - `- | A n 4 
„Iñ order to justify the inference of guilt the 
inculpatory facts.;must be incompatible with ‘the 
innocence of the accused and incapable of explana- 
“tion upon any other reasonable hypothesis than that 
of his guilt, Oircumstances of suspicion without . more 
‘ conclusive evidence are not sufficient to “justify con- 
viction even though the party offers no explanation of 

| them. s 4 a NAN 
_‘ Where sthe deceased was seen’ in‘ the company of 
thé. accused one night and the next. morning the 


accused were found in possession of some articles - 


-belonging to’the-deceased some. of which had stains 
of-blood:. -~ : a 
- Held, that though the circumstances raised a strong 
‘guspicion, the accused could ‘not be held guilty of 
murder and could only be convicted either under 
s. 379 or 411, Penal Oode. ` ' 
Where two or more persons are jointly charged 
with any offence, either the - joint complicity of all 
must be proved, or it must be left inno doubt which 
out of the two or more actually committed the offence. 
L MUHAMMAD ALI V. EMPEROR, 29 Or..L. J. 996; 10, Lah. 
L. J. 525; A. I. R. 1929 Lah. 61 pew 212 


s. 306. See ORIMINAL PROOEDURE Oopz 
1898, s. 307 | WEH 363 
8. 336. See Penat Cone, 1860, 5.153 592 
_—-s, 342. See “ORIMINAL Procepurze Cops, 
1898, =. 423(1) (b) > 7 586 


—-——- 8. 353—Assault on public servant seeking to 
_distrain—Distraint warrantnot addressed by personal 
name of officer—Seizure by servant. of‘ distraining 
officer, at his, direction—Legality of distraint— 
- Objections to legality of distraint, when to be taken. 


A’ warrant. of distress addressed to a person as 
“Warrant Officer, Third Division” aud not by personal 
name is not illegal on that account, inasmuch as the 
description is sufficient to disclose identity. N 
Where a distraining officer does not seize the 
article with&is own hands but, directs’ his peon- to 
take it, the procedure is not irregular. - ` ones 
An opjection that an article is exempted from 








distraint as coming under the exception in s. 60,- 


‘Civil Procedure Code, must ke raised’ at an early 


stage in the case and cannotebg raised for the first 
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time in revision. M In re, RUPPA Bacusawmy Arvar, 
29 Cr. L. J, 1062; A. I. R 1929 Mad. 188° ' 566 


am ss., 372. 373— Possession of minor girl, 
what constitutes—Brothel keeper permitting minor 
girl to be brought to rothel for a few hours— 
Criminal liability. - ; A 
The questions whether a person under eighteen 

has, been bought and sold, hired and let to hire or 


_ disposed of and possession obtained are, in each 


case, questions of fact for the Jury -and not 
for the Judge. ; aks 

The law does not specify the nature of the pos- 
session required to constitute an offence under s. 373 
of the Penal Code, nor its duratior, nor integsity. 
The only test which inlaw is necessary and ‘suffici- 
ent is whether, in each case the possession is_such 
as to be consistent with the purpose or intention or. g 
knowledge of prostitution of illicit intercourse. 

Where a brothel keeper allowed a girl to be® 
brought to her brothel for two or three hovfrs every 
night and shared her earnings from prostitution: >» 

- Held, that she was guilty of an offence under s. 373 
of the Penal Code. B EMPEROR V. VITHABAI SUKHA, 30 
Bom. L. R. 613; 52 B. 403; A.I. R. 1928 Bom. 336; 
29 Cr. L. J. 993 209 
o's, 379, See Pena Cons, 1860, 8.302 212 
————— S. 384. See CRIMINAL PROOEDURE CODE, 

71898, s. 423 (1) (b) ee "586 
—— 8. 409. See PENAL Cong, 1860, s. 107 850 


— ss, 409—Criminal Procedurz Code (Act V 

of 1898), s. 179—Breach of trust by manager of 
branch of jfirm—Complaint at place where Head 
Office 45 situated—J urisdiction—“Consequence”, | 
meaning and scope of—Wrongful gain or loss, actual 
< occurrence of, whether confers jurisdiction. 


An agent whose duty it is to have certain funds or 
accounts delivered at a certain plaze ‘commits the 
offence at that place, if he fraudulently misappro- 
priates the funds having omitted to remit them and 
to account for them. To hold thas the principal 
must by some means ascertain ¢he place where 
the agent actually made use of his money is un- 
reasonable. i : E 

Per Wild, J. C-—The word “consequence” in s. 179 
of the Criminal Procedure Code is not restricted to ` 
meaning a consequence which is a necessary in- 
gredient of an offence under s. 409, Penal Oode, and 
ought to have its usual meaning. Therefore, the 
fact that wrongful loss consequens on a breach of 
trust was caused at a particular place gives the 
Court having jurisdiction over that place jurisdic- 
tion to try the offence of breach of trust. S GoBINDRAM 
JABANMAT, v. EMPEROR, A. I. R. 1928 Srnp 166; 29 Cr. 
L J. 1033 Í 361 
s; 411. See Prenar Cone, 1860, s. 302 212 
— ss, 411, 414—Theft and receiving of stolen 

property, whether parts of same transaction— 

Joint trial of offences under ss 136, 467, Penal Code, 

and those under ss. 411, 414. i 

Ordinarily speaking theft and receiving of stolen 
property are not parts of the same transaction. 

Ofertes described in ss.457 and 436, Penal Code, 
with which a person is jointly cherged cannot be 
tried along with offences under ss. 411 and 414, 
Penal Code, of ‘which other perscns are charged, ` 
inasmuch as s. 436 does not include theft or extor- 


of law 





‘tion, though s. 457 does. L SULTAN AEMAD Vv, EMPEROR, . 


29 Or. L. b, 1080; A. 1. R- 1929 Lah. 142 984 
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“5, 420. See ORIMINAL PROCEDURE “ OODE; 
1898, s. 423 (1) (b) : 586 
——-§.436. See PENAL Oone, 1860, s. 411. 584 


s. 441—Criminal trespass—Property tres- 
passed not in complainant's possession, effect of— 
Delivery of symbolical possession to complainant 
during absence of ‘accused—Obstruction by accused 
—Oyfence—Bona fide claim ‘of right—Intent to 
annoy. 


To constitute criminal trespass it is not necessary 
that the land trespassed upon should be in the actual 
possession of the complainant at the time of the 
trespass. 

Delivery of symbolical possession in execution of 
a Oolirt’s decree or order amounts, as between the 
parties to the suit, to a transfer of possession from 
one party to the other and neither the absence of the 
judgment-debtor at the time of giving possession nor 
eprior possession of the land by the judgment-debtor 
affects tke validity of such possession. 


“Ina prosecution for criminal trespass the plea of 
a bona fide claim only arises in cases when the tres- 
pass is not of an aggravated kind and is supported 
by at least a plausible show of title or by such 
circumstances as would justify an inference that the 
accused's intention was not tocommit an offence or 
to insult, intimidate or annoy the person in posses- 
sion, but merely to vindicate what, he conceived to 
be his legal right. - : | 

It must be presumed when a man voluntarily does 
an act knowing that the natural consequence of his 
act would be to annoy another, that he intended to 
annoy him. Bin re DAGA Puika Kuna, 30 Bom. L. 
R. 631; A. I. R. 1928 Bom. 221; 29 Or. L. J. 976 97 


——-— 88. 441, 447—Agra Tenancy Act (III of 
1026), ss. 94, 95—Decree for ejectment—Execution 
of decree before time prescribed by law—Re-entry by 
‘tenant—Tenant, whether guilty of criminal trespass, 


An illegal ejectment ofa tenant by the zemindar 
does not give the zemindar any right of re-entry. 

A decree for ejgctment ofatenant was passed on 
16th of April, 1926, and was executed before the time 
prescribed for exe@ution of such decrees by 8.94 of 
the Agra Tenancy Act. The tenant re-entered upon 
the land and was convictéd of an offence under s. 447, 
Penal Code, read with s. 95 of the Agra Tenancy Act: 

Held, that as the ejectment was illegal the tenant 
must be considered to have been legally in possession 
of the land, and he was not guiltyof criminal tres- 
pass either under s. 95 of the Agra Tenancy Act or 
under the general provisions of s. 441, Penal Code. 
A Nann Lat v. Emperor, 29 Cr. L. J. 1096 680 
— sS. 457. See Prenat Ooper, 1860, s. 411 584 
S. 467. See Punat Cope, 1860, s. 109 359 


A S. 489-D—Charge for being in possession of 
materials for counterfeiting coin—Duty of proseci- 
tion to prove intention of accused—Presumption of 
intention from circumstances, 











Ina prosecution under s. 489-D of the Penal 
Code the prosecution must prove that the accused 
had formed in his mind the purpose’ or intention of 
counterfeiting a currency note by means ef the 
materials produced. . : 

“Where the accused who was not a mah of such means 
that a 5-rupee note would be of little consequence to 
hinf, experimented -with some chemical on such a 


“note, and was in possession of materials for counter- ` 
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feiting and falsely denied the possession of. the 
materials: í : 
Held, ‘that the Court might safely presume 
under the circumstances that the accused had an 
intention to - counterfeit a 5;rupee note with the 
materials found in his possession. A AYYUB v. Em- 
PEROR, 10 A. I. Cr, R. 443; A. I. R. 1928 All. 759; 30 
Or. L. J. 47; 26 A. L. J. 1391 911 
—— 5, 497. See Evien Act, 1872, s. 59 469 
——— s. 500—Defamation --Abuse, whether 
amounts to defamation. . . 
Though a mere abuse is not ordinarily a defama- 
tion, the fact-that the words used by the writer of 
an article are those of abuse does-not of itself take 
the article out of the definition of defamation, if, 
taken as a whole, it is calculated to harm the re- 
putation of the person concerned, L INAYAT SHAH v. 
EMPEROR, 30 Or. L. J. 4 772 


Pleadings—Suit based on full ownership—Plaintiff 
found co-ewner—Procedure—Dismissal of suit, legal- 
ity of. s 
If a plaintiff comes into Court claiming to be 

exclusive owner of certain property but he is found 

to be ajoint-owner with the defendant, the Courts 
should proceed to decide the case onthe basis of 

joint ownership. L Maxman Larv. Mori Lat, A. IL. R. 

“1928 Lah, 429 520 


Police Act (Vof 1861), s. 29—‘Cowardice, what 
constitutes. ` ; ; 
“Wherea Police Officer who was trying his best 

to keep the rioters out during a Hindu-Moslem riot, 
was carried into a building by the rush of the men 
he was trying to protect and was prevented from 
coming out of it by the people who had entered the 
building: 

Held, that he was not guilty of ‘cowardice’ and 
could not consequently be convicted for an offence 
under s. 29 of the Police Act. O EMPEROR v. DURGA 
Dart, 5 O. W. N.259; A.I. R. 1928 Oudh 285; 29 Or. 
L.J. 979 5 ‘ 99 


Practice—Appellate Court—Finding of fact—Con- 
flict of oral evidence—Credibility of witnesses— 
Opinion of trial Judge, when not to be displaced 
by Court of Appeal, $ 
Where an appeal on fact lies it is undoubtedly 

within the competence of an Appellate Court to 

reverse a finding of fact; but it is equally well- 
established that such a course is only to be adopted 
upon very cogent proof of mistake by the trial 

Judge where the case depends upon the credibility 

of witnesses whom he has seen and believed. 

In a case where there isa direct conflict of oral 
evidence, the Court of Appeal will not, without 
sufficient reason, interfere with the findings of the 
trial Judge on a question of fact where the learned 
trial Judge had all the: witnesses before him and 
had opportunities for considering the question of 
their credibility. P C W. O. MAODONALD v. FRED 
Latimer, A. I. R. 1929 P. O. 15; 29 L: W. 155 375 
Criminal trial—Date fixed—Cgse, whether 

can be heard earlier—Criminal Procedure Code 

(Act V.of 1898), 5. 344. i 

A criminal case once fixed for a future date may 
be heard at an earlier date provided due ‘notice “ig 

given to the accused or. his Pleader, NeRaoruan v. 
Sampat, 20 Or. L. J.1092; A. I. R, 1929 Nag. 42; 11 N. 

`- L. J. 260 4 676 ` 

Decreeagainst dead man, legality of*Rectia 
fication of mistake, tee Pe eames 
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A decree passed after the dtath of a party to the 
» suit or appeal is not, an absolute. nullity nor is it 
open to collateral attack. But it is erroneous and 
liable to be set aside. The mistake can be rectified 
. if the Court sets aside the proceedings taken after the 
death ofthe deceased party and directs that. the 
case be re-tried in the presence of his legal represen- 
tative from the stage which it had reached immediate- 
ly ‘upon the death of the deceased, L Tora Ram v. 
Konpan, A. I. R. 1928 Lah, 784- i 704 


Documents—Duty of parties to produce all 

“ documents. . A : 5 
Apart from the question of onus of proof, it lies 
upon a party tothe suit, whether he be plaintiff or 
defendant, to produce in Court all such material 
. documents relating to the suit as may be in his 
possession, even though no application has been 


made for its production by the other party. The © 


non-observance of this salutary principle must be 


strongly deprecated and must be discouraged by '- 


trial Courts and where a lapse or omission of this 
kind is brought tothe notice of the Court in the 
course of an appeal, the Appellate Court may deprive 
the party of costs even where he succeeds on other 
grounds. A Firm Mur OHAND-NANDU MAL v. KANHAIYA 
Lat, A. I. R. 1929 All, 134 791 


——_—— Extortion by Police Officer—Deterrent sen- 


tence. - 3 ; 
_ An offence of extortion by a Police Constable calis 
for a deterrent punishment. . B RAM CHANDRA BHIKAJI 
MOHARIR v. EMPEROR, 30 Bom. L. R., 967; A. I. R.1928 
Bom. 346; 29 Or. L. J. 1082 . . 586 

- Party not giving evidence on facts - known to 

him—Presumption. < 

Where a party ‘whose evidence is material does 
not go into the witness-box and give, evidence, the 
presumption is that he.has abstained from giving 
evidence by reason ofthe fact that the truth is on 
the opposite side.,.O ABDUL Harm Kuan v. SAADAT 
ALI Kuan, A. I. R. 1929 Oudh 126 . 596 


Power of Court to take notice of subsequent 

events, limits of. : . 
The Court- is concerned with the rights of the 
parties on the date of the institution of the suit 
“rather than the consequences of the enforcement of 
‘the order. 
L. R. 889; A. I. R. 1929 Bom. 114 462 


Trial Judge accepting evidence of witness 
—Rejection by Appellate Court, whether permissible. 
In judging the evidence ofa ‘witness, while the 

Appellate Court is bound to give great weight tu the 
facts that the trial Judge saw the witness and that 
the Appellate Court did not, itis open te the Appel- 

‘Jate Court to reject the evidence of that witness, though 








`- it was accepted by the trial Judge, when the circum- ` 


_ stances are such that the witnesss's evidenee cannot be 
believed. O Jasopa v. Ram OCHARAN 20 


pPrecedents-+Confliict of rulings—Duty of Subordi- 

mate Courts to follow their High Courts. 

‘It is not merely a matter of judicial etiquette 
butone of principle that the Courts of Law sub- 
ordinate to a High Court must implicitly and ‘with- 
put question Tollow the decisions of that Gourt so: 
dong as the same has not been overruled either by 
this Coust or by a superior Court. A-Fiem Mun 
‘OwaNp-Nandu Marv., KANHAIYA Lat, A.I. R. 1929 All, 

JAH l i 
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B KISAN YEMAJI v. SHRIPAT Tatys, 30 Bom.. 
: “739; 51 M. 540; 55 M. L. J. 171; 28 L, W. 285 


791 


11928 ° 


i 


Pre-emption—Sale of entire area—Part only pre- ` 
e 


emptible—Pre-emption money, determination of. 


If only a portion of the entire area sold is pre- 


emptible, it is the real market value of that portion 
on which the pre-emption should be allowed: , and 
not the proportionate-part of the price patd. L 


TALIB HUSSAIN v, Urras COHAND, A I. R. 1929 Lah. 140 `" 


452 


Vendee joining stranger, efect of—Sale- 


deed specifying shares of different vendees, whe-~: 


ther one sale. 


A vendee by associating with himself a person who . 


has no right of pre-emption loses his. right to 
resist the claim of a pre-emptor. ` 
Where a Bale-deed specifies only thearea sold to 
each of the vendees, but makes no mention of the 
price to be paidby each of them, there is only ene 
indivisible sale. L Tota Ram v. Kunpan, A. I. R. 1928 
Lah.-784 . ; 704 


Four villages settled with different persons— 
Formation of four villages as one unit—Persons own- 
ing shares in any one village, whether member of 
village community—Oudh Laws Act (XVIII of 1876), 
s. 7. : 

There were four villages which until the year 1866 
had been settled with four different persons. At the 
First Regular Settlement the Government amalgamat- 
ed the four villages into one village. 
village thus constituted was known by a particular 
name and within its hadbast the other three villages 
were included as portions : 

Held, that there was only one villege community 
for the whole of the four mahals after they had 
been amalgamated and that a sharer inany one of 
the said villages was a “member cf the village 
community” within the meaning ofs.-7 of the Oudh 
Laws Act and was entitled to preempt. O ASGHAR 
HUSAIN v. SARDAR HUSAIN, 5 O. W, N. 947; A: I. R. 
1928 Oudh 501 s ‘ 


Presidency Towns Insolvency Act (II! of 1909), 
‘S. 7—Garnishee living outside jurisdiction—High 
Court, power of, to adjudicate on claim. 

Section 7, Presidency Towns Insolvency Act, con- 
fers jurisdiction on the High Coust in garnishee 
proceedings even where the garnishe2 lives outside 
its jurisdiction, to adjudicate on tlaims relating. to 
immoveable property situated outside the limits of 
its ordinary original civil jurisdiction. M In the 
matter of KENCHERLA KRISHNA Rao, A. L R. 1928 Mad. 
149 


s. 11, cl  (b)—Jurisdiction—Haxpression 

© “carrying on business either personally or through 
an agent”, meaning of—Business done. through 
general Commission Agent—Insoivency petition 
against principal, whether can be filed at such 
agent's place of business. i 
The expressión “carrying on 
sonally or through an agent” in s. 11, cl.`(b) of the 





. Presidency Towns Insolvency Act isnot intended ta 


be used in its most general sense. To give juris- 


diction to the Court, the business should’be carried - 


on within the limits of the Court either personally 
by the person against whom the jurisdiction of the 


Court is invoked or by his agent properly and strict- ` 


ly so-called and under his effective control, but not 
by a general agent who carries on Fusiness in his 
own name for diverse constituents cn payment to 
him ofacommission. , 2 : 
Business done by a commission agent in his own 
mame though for the benefit of 


408. 


-The one - 


businass either per- ` 


an undisclosed _. 
principal who is liable to indemnify the commis. 


` 
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sich agent against loss is not business done by such 


undisclosed principal through the agent, but business 


done by the agent. 8'Inve APPLICATION BY FIRM OR: 


ReLoomay ToLARAN, A. I. R. 1929 Sind 24 134 


Principal and agent—Agent’s duty to obey princi- 
pal's directions and not to make secret profits—- 
Commission agent making settlement with purchaser 
in contravention of instructions—Right to reimburse- 
ment. i 


Where the plaintiffs who ‘were commission agents 
of the defendants joined a combination of specula- 
tors and artificially inflated the market rate and settl- 
ed damages onthe basis of these rates. in direct 
contravention of the directions of the defendants: 

Held? thatthe plaintiffs acted in flagrant breach 
of their duty to the defendants and that even if 
they had made payments on such -settlement, the de- 

endants were not liableg to re-imburse them. 


Peor Tek Chand, J—It is a necessary 
ncident wf the contract of agency that the 
agent stands in a fiduciary relation towards 


his principal. His position is one involving con- 
fidence, and in the discharge of his duties he must 
act with, the most perfect good faith towards his 
principal; and should -notin any way abuse the con- 
fidence reposed in him. He is bound to use his 
best endeavours to promote the interests of the person 
who has employed him. He will not be permitted to 
enter intoany transaction in which his personal in- 
terest conflicts with his duty towards his principal, 
except with the consent ofthe latter, given after all 
the material circumstances and the exact nature and 


extent ofthe interest ofthe agent have been fully ` 


disclosed tohim. In law as well as in equity an 
agent forthe sale of goods belonging to the princi- 
pal cannot, while actually selling the property or 
making settlements for damages on foot of such 
transactions, make any secret profit for himself or 
for persons with whom he is associated. L Fir 
MATHRA Das-Jacan Nara v. Firat JIWAN Mat-Gian 
OHAND, A. I. R. 1928 Lah, 196; 29 P. L. R. 333; L L.T. 
40 Lah. 92; 9 Lah. 7, 29 


Agent's power tosell goods without authority 

An agent pure antl simple may not be justified 
in selling his principal's goods without his authority. 
But where the agent has spent a large sum of money 
from his own pocket in purchasing the goods on the 
principal's behalf, he is in the Position. of a tacit pled- 
gee and can recover as much of his outlay as possible 
by selling the goods which are in his custody. L Bar 
Duxan v. Goran SINGH, A. I. R. 1928 Lah, 747 642 


Agentto procure loan— Agent advancing money 
himself in another's name—Fraud—Principal’s right 
to avoid such transaction—Equities. 

Itis the duty of an agent arranging for a loan 
to get that loan on the best terms possible. He 
cannot put himself in a position in which his 
interests conflict with his duty and, without full 
disclosure to his principal, he cannot validly lend 
his own money to his principal upon terms which 
be has adjusted. 


The principal is entitled to regard such a trans- 





action as a voidable transaction and to have at set- 


aside in the usual way and equity will avoid it in 
all cases where the parties can be remitted to their 
former position. © Biswzswar Dass Menpor v. GURU 
OHARAN Dass, 48 O. L. J. 266; A. I, R. 1928 Cal. 727 
2 . 369 
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Principal and surety—Consideration for guarantee, 
. necessity of—Variation absolving surety from liabil- 

ity. ww . i 6 P 

Consideration between the principal debtor and 
tke creditor is a good consideration for the guarantee 
given by the surety. It is nót necessagy that he should 
have received any consideration ‘himself, 

A variation in the contract between, the principal 
debtor and the creditor would absolve the surety 
only if it materially affects the position of the surety. 
L Marmura Das v. SHampoo Natu, A. L.R. 1929 Lah. 
203 + > ` 343 
Probate and Administration Act (V of 1881) 

—-Deceased governed by Succession Act—Letters 

granted under Probate and Administration Act— 

Administrator, powers of—Permission to sell, whe- 

ther implies permission to mortgage. 

A person to whom Letters of Administration are 
issued under the Probate and Administration Act 
cannot, even if such Letters ought to have been. 
issued under the Succession Act, exercise the powers 
waich an administrator under the Succession Act 
can exercise, unless and until the powers are extend- 
ec by the Letters being altered to Letters under the 
Succession Act. ` À 

Permission to sell does not ipso facto give permis- 
sion to mortgage. RN. N. Ouerryar Fiem v. TAN MA 
Pu, 6 R. 411; A. I, R. 1929 Rang. 5 261 


Promissory note—Insufficiency of stamp—Suit on 
vriginal loan—Creditor's right to reasonable rate 
of interest—Implied contract to pay interest. 

Where money is lent and a promissory note ig 
given therefor, the creditor is not debarred from 
suing for the money lent as on the original con- 
tract of loan if the promissory note cannot be 
proved, but he is not entitled to claim ‘interest at the 
rate stated in the promissory note. A reasonable 
rate of interest may, however, be awarded in such a 


_ case. . 


From the acceptance of money 
promise to re-pay, a promise to pay interest at a 
reasonable rate can be inferred. R ISMAIL Hoosar 
MaMsA v. PURBHUBHAT, 6 R. 415; A. IR. 1928 Rang. 
242 . 254 

rovident Funds Act (XIX of 1925), s. 3 (1)— 
“ Compulsory deposit—Protection, extent of. 

Section 3, sub-s. (1) of the Provident Funds Act is 
inzended to protect compulsory deposits only so long 
as they remain deposited in the fund. M In the 
matter of VENKATARATNAM Narpu, 55 M. L. J, 38: A, 
R. 1928 Mad. 784; 28 Ib. W. 484 235 
Provincial Insolvency Act (V of 1920),3,6 (g) 

—Notice to suspend payment, requisites o0f— Pan 

pression of intention to deal with creditors collec- 

tively and statement expressing inability to pay, 
effect of. 

ihe totic contemplated by s. 6 (9), 
Insolvency Act, need not be in writing or expressed 
in any particular form. It is sufficient if a verbal ~ 
statement to that effect is made by the debtor to ona 
of his creditors, 

The Provincial Insolvency Act does not prescriba 
any form of words for the notice and it is sufficient 
if, having regard to all the surrounding circum. ` 
stances, the words used are such ag convey to am. 
ordinary business man the impression that the debtor 
has no intention to pay his debts and has Puspended 
or is about to suspend payment. 

- Where a statement by the debtor that he ig upable 
to pay his‘debts is accompanied by an expression of 
an intention on his part to deal with his credftorg ' 


lent and an implied 


Provincia] 


960 . 
Provincial Insolvency Act—19290—concld; 
Collectively and not indivjdually, it amounts to a 


notice to suspend payment. L GURMUKH SINGH v. 
Ram Drrra Mat, A. I. R. 1929 Lah. 136 132 


——— 55. 6 (2); 78—Limitation Act (IX of 1908), 
s. 5—Notice of  suspension—Starting point of 
ilimitation—Computation of time—Presentation of 


` insolvency petition—Three months’ period, if can be: 


, extended, - 


‚Section 6, cl.-(g) of the Provincial Insolvency Act 
does not afford a continuing cause of action for 


presentation of an insolvency petition as it is not- 


the suspension of payment but the act of giving 
notice. of suspension of payment that affords a cause 
of action, and provides the starting point from which 
the period of three months is to be computed. 


“Different acts of insolvency which give jurisdiction 
to the Court are defined in the Provincial Insolvency 


Act, and in s> far as they entail disabilities on the _ 


person who commits them, they should be construed 
strictly. i 


.The time for presentation of an insolvency peti- 


tion cannot be extended under s. 5 of the Limiia-- 


tion Act. Section 78 of the Provincial Insolvency Act 
does not. apply to petitions for adjudication. S 
Butomat v. Soomar Kuan, A. I. R. 1928 Sind. 177 646 


+ SS, 37, 43—Insolvent's failure. to apply for - 


:discharge—Annulment of adjudication—Vesting of 
property in Receiver. eet 


‘A Court has no‘option but to annul an adjudica- 
tion when the insolvent fails to apply ‘for an order 
of discharge. But Oourt has power to vest the 
property in the Receiver for the protéction of the 
creditors. L GOBIND Ram v. Guerv RAM 768 


-——— s. 59 (l)—Offcial Receiver—His powers— 
Compromise—Sanction of Court noè obtained—Com- 
. promise, validity’ of. 


Failure by an Official Receiver, who is appointed 
under the Provincial Insolvency Act, to obtain sanc- 
tion of the Insolvency Court to a proposed ‘com- 
promise under the provision of s. 59 (l) of that Act 
dóes not ‘invalidate the compromise which is effected 
and carried out asthe said provision of the Act is 
only an administrative one. “S Firm LAL CHAND- 
GoBIND Ram v, Firm TEJBHAN Das-Jacannatu, A. I. R. 
1929 Sind 41 i 452 


s. 75—Alienee of “‘insolvent’s property, whe- 


ther aggrieved by order admitting proof of creditor— . 


‘Appeal, right of. l 


An alienee of insolvent's'property is not ‘a. person 
aggrieved by an order admitting the proof of 'a cre- 
ditor, so as to be entitled to appeal against ‘it, inas- 
much ashe is only very remotely affected by`the 
decision in favour of the creditor. ‘M ALLAGAPPA 
CHETTIAR v, VELLACHAMI Serva, A. I.R. 1928 Mad. 
981. .- : 623 
S. 78. See PROVINOIAL.INSOLVENGY Aor, 1920, 
8.6 (g) : 646 


Provincial Small Cause Courts Act (1Xof,1887), 





"s. 231, Sch. Il, Art. 24—Suit for, recovery of | 


‘*amount due under award—Jurisdiction of - Small 
‘Cause Cart. 


iA suit to ‘rec 


passed under. the Arbitration Act of 1899, 


da nota suit for specific performance of a contract or | 
@--susb to contest an award and, is not, therefore, , 
1 


recover amount due under an award . 


1928 
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outside the jurisdiction-of a Court of Small Causes. : 
S Frem BANSIDHAR MANGATRAI v. Messrs. DINANATH & 
Co., A. I. R. 1929 Sind 43 11: 


> Sch. Ill, Art. 38—Surt fer -mainnance— 
_ Cognizance by Small Cause Court. { A 
All suits for maintenance whether based on the 
personal law of the parties or on a contract, bond or 
decree are excepted from the cognizance of a Court 
of Small Oauses. L AMIR BEGAM v AMIR BAKHSH 
, 256 


Punjab Alienation of Land Act (XIII of 1900) - 

_ —Execution of  decree—Judgment-debtor »mem- 
-ber of agricultural tribe but not, decree-holder— 
Decreeholder refusing to take lanc on, lease—Filing » 
of proceedings, legality of—Court’s duty @o ‘try 
all means of satisfaction of decree. 


-Under the Punjab Alienation of Land Act where ge 
the judgment-debtor is a mefhber ofan agricultural 
tribe but the decree-holder is-not, the Executin§ 
Court cannot file the execution proceedings on the 
ground that the decree-holder is not prepared to 
take the land on lease as suggested by the Collector 
but wants it to bemortgaged. If the Executing Court 
is of opinion that the Collectors suggestion is a 
sound one its duty is to find-a lessee for the land 
other than the decree-holder and, in the absence of 
such a lessee, to resort to other means for satisfying 
the decree. The proceedings can orly be filed if all 
lawful means for satisfying the dacree have” been 
tried and found to be impracticable. L BHAGWANTI v. 


Bacuan SINGH, A. I.R. 1929 Lah. 195 790 
Punjab Courts Act (VI of 1918), S. 41. 
See Orvin PROCEDURE Ooze, 1908, s. 100 461 
See EVIDENCE 385 


s. 41 (3)—Grazing rights of tenants over 
shamilat, question of—Certificate of custom, feces- - 
sity of, for second appeal, e 
A question relating to grazing rights of tenants 

of a village over a particular area of the shamilat ` 
is a question of custom within the meaning of 
s.41 (3) of the Punjab Courts Act, and cannot be 


agitated in second appeal without the requisite 

certificate. L INDAR SINGH v. JAIOSINGH 872 
s. 44. . 

See CIVIL PROCEDURE Cope, 1908, s. 115 490 


See OIvIL PROCEDURE Cope, 1908, ©. XLI, rR, 31 698 
Punjab €xcise Act (| of 1914), s. 61 (1). See 
“ORIMINAL TRIAL 783 


Punjab Municipal Act (I1! of 1911) as amended . 
‘In 1923, s, 197 (a), (d)—Sale cf fruits at place 
other than that fixed by by-law under old Act— 
.Offence—Power of Municipality to frame such by- 
law under Act of 1928. 

-A person who, after the coming into force of the 
Punjab Municipal Act of 1923, sells fruits and 
vegetables.at a place other than the particular place 
fixed for the purpose by a by-law framed by a' 
Municipality under s. 197 (d) of the Punjab Munici- 
pal Act of 1911, cannot be prosecuted for an offence 
under s.197 of the Punjab Municipal Act of 1923 
inasmuch a8 s.197 (d) of the earlisr Act has been 
repeaged and s. 197 of the new Act does not 
authorise a. Municipality -to frame by-laws prohibita 
ing the sale of fresh fruits and vegetables ab eny 
place other than a specified one. L GHANYA LAL v. 
MUNICIPAL. COMMITTEE, MONTGOMERY, A. I. R. 1928*Lah 
540; 29 Or. J. 1032 3690 
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Punjab Tenancy Act (XVI of 1887), s 77— 
Landlord and tenant—Suit, for arrears of rent— 
Landlord selling land before ‘institution of suit— 
Jurisdiction of Civil Courts. coe 
Under s. 77 of the Punjab Tenancy Act, a suit for 

argears of rent of. landis barred from the cognizance 

ot Civil Courts, even if before the institution of the 

suit the landlord has sold the land toa third party. L 

Fazat Din». Bris Lar, A. I. R. 1929 Lah. 135 495 


——— S. 77 (3) (h)—Suit by landlord for setting 
aside transfer of tenancy—Transferor, death of 
—Nature of suit—Sutit involving question of nature 
of tenancy—Jurisdiction of Revenue Courts. 

A suit' by a landlord to set aside a transfer of a 
right of occupancy and to dispossess the transferee 
falls under cl. 3(h) of s..77, Punjab Tenancy Act, 
Mad is exclusively cognizable by a Revenue Oourt 
and the fact that the transferor died before tke 
Po a of the suit makes no manner of differ- 
ence, 

Where on the. Pleadings ofthe parties it is clear 

thatghe dispute between them is as to the nature of 

the tenancy held by the predecessor-in-title of one 
of the parties under the other party, the suit is 
one which is cognizable by a Revenue Court only. 

L BASAKHI Ram v. Jarra MAL 405 


“—— S. 100—Powersof High Court discretionary 
—Judgment of Revenue Court based on preliminary 
point—Registration of decree as. that of Civil Court. 
The jurisdiction vested inthe Lahore High Court 

under s. 100, Punjab Tenancy Act, is discretionary 
and where the judgment of the Revenue Oourt 


proceeds on a purely preliminary point,- the High: 


Oourt will refuse to register the decree of tha 
Revenue Court as the decree of. the competent 
Civil Court. L Bura v. MUHAMMAD Hussain, A. I. R. 
1929 Lah. 128 464 


Rallway Company—Passenger travelling by quicker 
but longer route—Levy of excess fare—Hast India 
Railway Company Coaching Tariff Rules, r. 64— 
‘Time table’—Rules relating to travelling by alterna- 
tuwe routes, r. 1. 

Rule 64 of the Rules of the Coaching Tariff of 
theHast Indign Railway Company whieh provides 
that when a passenger is found travelling on a 
route by which he is not booked, he may travel to 
destination by the shortest or quickest route, which- 
ever he prefers, without any additional charge, fare 


or penalty being levied, applies only when e, 


passenger is in transit. It has nothing todo witk 

a passenger who hasarrived athis destination. 
Clause (7) to r. l of the Rules relating to travelling 

by alternative rules published in the ‘time table 


issued by the said Railway Company, does not per-' 


mit a passenger to travel beyond the place which he 
has to reach. A SECRETARY or STATE FOR INDIA v. 
MURLI Manowar, A. I. R. 1928 All, 670 654 
Rallways Act (IX of 1890), s. 72—Risk Notes— 

“Loss”, meaning of—Suits based on non-delivery 

—Onus of. proving ‘loss’ of goods. 

The word ‘loss’ is used in s. 72, Railways Act, and 
e in the sense of some- 
thing that happens to the goods as distinct from any 
loss or injury sustained by the owner. A suit based 
on non-delivery is, therefore, distinguishable from a 
suit based on “loss; destruction or: deteriosation” of 
the goods. ‘ 

Where a plaintiff has based -his suit on ‘the 
allegation of ‘non-delivery’ of goods only and has 
mot admitted loss of the goods, the Railway Ad- 
ministration-must first of all prove that there has 
61 . 
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been ‘loss’ of.the goods so as to bring: their case 
within the scope of the special contract embodied 
inthe Risk Note and when this is done, the. onus 
will shift to the plaintiff.to prove that the loss was, due 
to wilful neglect on the part®of the Railway or its 
servants. The burden as regards the proof of loss 
. will of-course‘ usually be light and formal. evidence 
on the point may be sufficient to shift the onus to 
the plaintiff. At-+the same time the matter is of some 
importance’ from the plaintiff's standpoint as he 
will be able to cross-examine the witnesses produced 
by the Railway and may beable to elicit facts show- 
ing wilful neglect on the part ofthe Railway or its 
servants. L E.I. Ry. Oo., OALCUTTA v. FIRM PIYARE 
„ LAL-SoHAN Lar, A. I. R. 1928 Lah. 774 |. 36 
——— 8. 72—Risk Note B—Strike—Theft by Rail- 
way servants. during strike—Liability.of Company 
—Master and servani—Master's liability for erimi- 
nal acts of servants. ees i 4 
The mere proclamation of a strike among servants 
does not terminate the relation of master and serv- 


„ant. ; 

. The fact that the loss of goods consigned to a 
Railway Company for carriage wasdue to theft by 
the Railway servants does not ipso facto render the 
Railway, Company liable. The Company will be 
liable in such acase only if itisfurther found that 
it did not take as much careof the consignment ‘as 


a mao of-ordinary prudence would, under similar’ 


circumstances, take of it. ~- 
Tf goods are lost by reason of the criminal act of 
a servant, it being impossible to regard the criminal 
act to have been done within the scope of the serv- 
ants employment, the master is not responsible, 
If, however, the eriminal act is facilitated by the 
negligence of the master the master will be liable. 
C E. I. Ry Co. v. Suro Bux Roy GHANESHYAMDAS, 32 O. 
W, N. 805;%8 O.B. J. 37; A. I. R. 1928 Cal. 491; I 
L. T.40 Cal. 156 ` 5 ` “303: 


ss. 72, 77—Notice—Mistake as to name of 
station, effect of —Risk Note B—Burden of proof— 
‘Loss of complete package’, meaning of-—Theft by 
outsiders—Liability of Company—Theft by Railway 
servants—Liability, of Company—Contract Act (IX 
of 1872), s. 151—Omission to padlock—Negléct— 
‘Wilful neglect’, 3 
It. is always a question of fact to be determined 
in view of the circumstances of each particular case 
whether a notice under s.77 of the Railways Act is 
sufficient or not. 
Where ina notice under s. 77 of the Railways Act 
the name of the station from which the goods were 
despatched was wrongly given but the Railway 


Company never raised the contention that the notice 


was insufficient but merely pleaded denial of service 
of notice : 

Held, that the question of adequacy of notice did 
not arise and could not be gone into; -~ 

There is loss of a complete package’ within the 
meaning of Risk Note B where, though the outer 
covering of the package is not lost, it is not deliver- 
ed or tendered, to the-consignee by the Railway 
Oompany. hts a os ; 

‘Loss’ in, Risk Note B includes eases wheré* the 
article consigned is lost tothe consignee as such 
article. ` , 

In Risk Note B, theft by outsiders hgs no plac 
except as loss due to wilful neglect oli” th’: part a 
the Railway Administration or its -sorvantse and the 


e’ 





te 


t 


| , PMPEROR, A. I. R. 1928 Sind 191; 30 Or. L. J. 3 
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` onus of bringing a case within ¿he exception’ and of. 

‘establishing wilful neglect is on the claimant. f 

“7 Consequently, a finding that loss was due to theft 
either by Railway servants or by outsiders will help 
the plaintiffs in a suf for damages for loss ornon- 
delivery of goods consigned, only if they can show 
that the theft was due to wilful neglect on the part 
-of the Railway Administration or its servants, 7. 


Omission to padlock wagons is sufficient „to es- 
tablish neglect. | : weet 
Whether loss was due to theft by Railway servants 
or by outsiders, the Railway Administration will 
not be liable if they have fulfilled the requirements: 
-of s, 151 of the Contract Act. : os 
` A strike of Railway workmen should be held to be 
“an unseen event unless -there is evidence -on - the 
record for coming to a contrary conclusion. © Braras- 
GADHESRAM v., EI. Ry. Co., 37 C.L. J. 611; A. L R. 
1928 Cal. 697 i 197 


———- 55, 77, 140—Notice of claims—Divisional- 
Trafic Manager authorised to deal with claims— 
Notice to: such ‘manager, validity of—S. 140, scope 
of. i i F 

‘ Notice ofa claim’ for compensation given to the 
' Divisional Traffic Manager of a Railway Company 
cannot be held to bea valid notice within s. 77 of 
-the Railways Act merely because the power of deal- 
“ing with claims for compensation had been ‘delegated 
. by the Agent of the -Railway Company to the 

Divisional Traffic Manager. .. 


_ Section 140 of the Railways Act refers not only to 
notices but to documents which have to be served on 
the Company and whera claim is made under s. 77. 


of the Act, it isa claim in writing to be preferred h 
to the Railway Administration, which involves service.. 


- of the document on the Company. Pat Ẹ. I. Ry. Co: 
Lp. v. Sows LALL-SAWAN Lat, 10 P.L. T. 24 616 


ss. 112 (b), 114—Sale and use of used tickets 
-Ticket used not relevant to jowrney—Liability of 
passenger. ` | ; 5 > 


. To constitute an offence under 8.112 (b) of the 
Railways Act, it is only necessary that the accused 
should have tried to deceive officials of -Railway 
Administration by passing off a used ticket in such 
away asto make it appear that he had a proper 
ticket for his journey; itis not necessary that the 
' used ticket should be relevant to the journey which 
the passenger wished to undertake. 

Section 114’ of thé Railways Act does not apply to 
purchasers or transferees of tickets; it only applies 
to transferors of used tickets. .$ [ĎEVIKISHENDAS v, 


771 
— S. 140., See Ratzwars Act, 1890, s. 77 616 


eformatory Schools Act (VIII of 1897), s. g— 
R Criminal Procedure Code (Act V of 1898), s, 
489 (D)—Revision—Power of High Court to order 
- detention in Reformatory School. BW 4 

“The High Court has power to pass an order under 

s. 8 of the Reformatory Schools’ Act in revision. B 
' EMPEROR v. Laxsuman NARAN, 30 Bom. L. R 952; A.I. 

R.1928 Bom. 348; 29 Cr, L. J. 1016. 
. Rogistratlog-—Fraud—Mortgage of property Situated 
* - in -one District—Registration in another District 

Mortgage getting some plots of, land Situated in 
| Tatter “District. fictitiously sold and included in 
` ynortgege-deed to get deed registered at. such -place 








oásis. . 


344 
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Registration—concld. 


—Fraud on law of registration—M ortgage-deed, whem, f 


ther invalid. ` ~x jida 

Where a person obtained a mortgage of property 
situated ina District other than that in whic 
was residing and with a view to have the dee of 
mortgage registered in the office of the Sub- 
Registrar of the village in which he reeided includ- 


ed in the mortgage-deed certain plots in his village : 


in which the mortgagor had no interes: and neither 

‘the mortgagor nor the mortgagee intenced that those 

plots should form part of the security : E 
Held, that the registration of the deed at 


onthe registration law and the mortgage-deed was 
invalid, O PArsHoTAM Das v, Yar ALI, 5'0. W. N. 
725; -A. I, R.1928 Oudh 439 oo : 278 


Registration Act (XVI of 1908), ss. 2; 17—Mango- 
tree, whether immoveable property, bh Èx 


Fruit trees such as mango trees which are- not, 
intended tobe used as timber are ‘immoveable pro- 
perty’ within s: 2 of the Registration Act. Pat 
Larsi SINGH v. NAWAB CHOWDHURY, 6 Pat, 646; A. I. 
R. 1928 Pat. 652; 10 P: L.T. 19 


- S. 17—Agreement to withdraw suit, challeng- 
wg mortgage—Compulsory registration, a- 


An agreement to withdraw a suit for a declaration 
that a mortgage entered into on behalf vf the plaint- 
iff during his minority by his mother is not binding 
on the plaintiff is not a document which requires com- 
pulsory registration. L Suis Ram». ABDUL GHANI, 
A. L R. 1928 Lah. 792 _ 4 





s. 17—Hissanama purporting tx be acknow- 


ledgment—Stamp and registration, necessity of. |, 


A hissanama which is neither a deed of partition 
nora deed of gift but a .mere memorandum pu 
‘Porting to acknowledge the ‘fact of taking away a 
certain share of property does not require to be 
stamped or registered. © BHUDEB CHATTERJEE v. 
“ASUTOSH GANGOPADHAYA, 48 C. L. J. 279; A. L R 
1928 Cal. 705 A e: 826. 


S. 17—Sale of trees by Hingu sêidow—Deed, 
whether admissible without registration—‘Immoveable 
property’—Right of Hindu ‘widow te sell right to 

“cut and remove trees. > 

Where trees are sold merely with the object of 
their being cut and removed and with no intention that 
the purchaser should have any right o7 enjoyment of 
the produce either of trees or of the land, the sale 
does not amount toa transfer of an interest in im- 
moveable property and does notrequire registration. 

Where a Hindu widow sells aclass of trees of 
spontaneous growth which are subject to periodical 
cutting, the sale is- binding on the reversioner as 
being in the interest of the éstate’and in the ordinary 
course of management. O Ras INDRA” BAHADUR SINGH 

.v, Matuoo Kuan, A. I. R. 1929 Oudh 93 “156 


S. 32—-Death of executant of deed— Right of 
one of several heirs to present deed far _ registration 
—'Representative of ‘such person, meaning of. 





Any one of theco-heirs of the deceased executant 


of a dogument may validly present the document 
for registration under 8.32 of the Registration Act. 


~G:Mapnu Motta», Basonsa KARIKAR, 55 “0. 1008; 32 x 


: C. W. N. 646; A.I. R. 1928 Cal. 565 h 721 
- $.49, See TRANSFER or PROPERTY "Acr, 1882, 
s39 > < s ; 


he ` 


the | 
mortgagee’s place of residence amounted to-a fraud ` 


335 . 


695. 
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“a Registration Act—contd. 
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8. 49—Memorandum evidencing equitable 
mortgage, admissibility of, in evidence. . ot 
Ẹrere a memorandum recited “wel hereby deposit 
with you the title-deeds.................. \..with intent to 
create and hereby create an equitable |mortgage”: 
Held, that the memorandum required registration 
and without it was inadmissible in evidence and tke 
transaction was not valid as a mortgage. M CHEGAMAL 
Sucan Motiv. Govinpasawmy CHETTY, A. I R. 1928 
Mad. 972 491 
S. 49—Receipt by mortgagee for payment cf 
mortgage amount—Registration. 
Where a mortgagee who received payments towarcs 
the mortgage-debt executed a receipt as follows : 

his itself shall be treated as receipt for the above 
sum having been credited to the above mortgage- 
deed and the said property having been released 
from the above mortgage-deed, and I have herewith 
given the title-deeds relating to the|said property” : 

Held, that the receipt did not require registration 
inasmuch as the items must be held to have been 
released from the mortgage before its date and that it 

did not purport to extinguish or release an interest in 

immoveable property. KanpaswaMy OHETTIAR v. 

PAKKIRISWAMY PILLAI, (1928) M. W. IN. 537; A.I. P. 

1928 Mad. 1050 559 


Religious endowment—Debutter estate—Loan fcr 
necessity—Power of Court to sell corpus of estate. 
- There is no rule of Jaw that in evéry case where 
properties dre mortgaged by the shebit or mahanth 
of an endowment, the only decree which the Court 
can pass is a decree entitling the plaintiff to realize 
his claim outof the rents, issues and profits of the 
estate. It is competent to the our to direet the 
sale of such property if itis satisfied! that the loan 
was raisedfor a necessary purpose, | Pat MAHABIR 
“Das v. JAMUNA Prasan SAHU, Y P. Wi 553; A. I E. 








1928 Bat. 543; 8 Pat, 48 - 438 
Temple—Trustee of Hindu temple. right of, 
to demolish old structure and put up new one— 
“Jeerna,” meaning ef—Discretion of trustee in 
“deciding, whether temple is in ‘jeerna’ condition— 
Interference by Court—Architectural agamas, 
-authority of—*‘Sarvanga vykalyam”, meaning of. 
„The power of: determining whether under any 
given circumstances the condition] of a templə 
structure is such as to be properly described as 
geerna or dilapidated or capable of being restored 
by patching up dnd repair, must bel vestéd in the 
managing authorities of the temple and the power 
of Court to interfere with their discretion can arise 
only ih a case of grossly mala fide or improper 
exercise of discretion. 
All the rules in ancient books dealing with sacred 
architecture or agamas cannot be regarded as equally 
binding. A differentiation must be made between 
‘the rules and directions that must Be regarded as 
mandatory and those that may be regarded merely 
as directory, 
The essence of a -building is its |structural co- 
therence and consistency and a building must be 
said to have attained the condition of jeerna when 
time has seriously ‘impaired such coherence and 
consistency. The word ‘dilapidated’ |-alrgost accu- 
rately renders „the correct significance jof jeerna. 
The expression ‘sarvanga vykalyam' having regard 
to the texts should: be translated only as not partial 
but general dilapidation. M ‘PANOHAPAGESA GURUK- 
KAL v. BINNA SEVUGAM OHETTTAR, A. I. R,|1929 Mad.-118 
4 . 65 
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Res judicata, - : usa 
A ÅRBITRATION Agf, 1899, ss, 12,14 = = 
See EXECUTION OF DEOREE _ r A 
See HINDU Law 
See Mapras Estargs Lann Act, 1968, s. 55 406 


e ie 
Res judicata on ‘general principles—Settle-. 
ment Court: decree—Construction—Decree on ad- 

“mission—Conclusiveness of question of interpretation, 

Where the question of interpretation ofa Settle- 
ment Court decree was directly and substantially 
raised in a previous litigation between the parties 
and both parties interpreted the decree as conferring 
heritable but not transferable rights and a decree 
was passed on the basis of the admission : 

Heid, that though 8. 11, Oivil Procedure Code, was 
not directly applicable to the case, the previous 
decree was conclusive on the question of interpreta- 
tion of the decree on general principles, . 

A made agift of herrights under a settlement 
decree to her daughter's sons who were her heirs. : 
In a suit by the taluqdar for cancellation of the 
gift, the defendants admitted that A's rights under 
the. decree were not transferable and a decree 
cancelling the gift was’ made. A died -and the 
donees’ representatives contended in a subsequent 
suit by the talugdar that A's rights were transfer- 


able: . . , Į 
Held, (1) that the matter of the interpretation o 
the decree was res judicata ; j ke 
(2) that the finality of the decree was effective in 
respect of all the rights of the defendants in so far. 
as the power of alienation was concerned irrespective 
of the fact whether they professed to hold by virtue 
of the deed of gift or whether the right to hold 
devolved on them by inheritance. O DURGA Prasap 
v. JAGAT Jir Sincu,5 O. W. N. 265; 12 R.D. 72; A.I. 
R. 1928 Oudh 359; 3 Luck. 487 | 169 


Re-unlone—Burden of proof. ; 
Re-union is a matter of very rare occurrence, and 
when it happens it must be strictly proved as any 
other disputed fact. M BABU v, GOKULDOSS GOYER- 
DHANDOSS, I. L. T.40 Mad. 193; 55 M. L. J. 132; A.L 
R. 1928 Mad. 1064; 28 L. W. 824 - 184 


—— Re-uniting members, with minor sons—Re-un- 

ion, legality and effect of —Legal incidents—Burden 
` of proof—Vyavahara Mayukha—First cousins, whe- 

ther can re-unite—Separate house-keeping, effect of. 

Under the Hindu Law, re-union between two divided 
members of an original joint family does not become 
legally impossible by ‘reason of the fact that each of 
the re-uniting members has a minor son in existence. 

A partition which the fathers enter into not 
only separates each branch from the rest but also 
automatically- severs each son from his uncles. The 
sons in- such a case are but constructive parties to 
the’ partition and where the heads of the different 
branches re-unite the sons must similarly be deemed 
constructive parties to the re-union, ~~ 

Under the Vyavahara ,Mayukha a person may 
ré-unite with any relation who wasa party to the 
original partition, so that there is no legal, bar to thé 
e-union of cousins, : : , 

Under the Hindu Law, re-union , gives rise not 
merely to a rule of preferential succession but 


' remits the parties to their original joint family Ytatus 


with all the incidents of a Hindu co-pacenary. 
Jointness in residence, food and worship does nèt 
necessarily connote re-union, no more than is a 
separation in these respects conclusivé proof of 
partition. < ae eee 
Division into shares .of expenses of house-keeping 


2 . . 
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Re-unton—concld. | ~ a 


and worship expenses is - essentially a characteristic. 


of a separated status. ' M Basu v. GoxuLposs GOVER- 
DHANDOSS, I. L, T, 40-Mad.. 193; 55 M. . L.. J. 132; A. I. 


R. 1928 Mad. 1064; 28 b. W, 824 . 184 
Revision.. - ; 
See BIHAR AND Orissa MUNICIPAL .Aot, 1922, s. 259 
; 345 


“See CIVIL PROOEDURE Cope, 1908, 8.115 490, 710 
Ser Orti PRocEDURE Cope, 1908, O. XLI, RR. 23, 


i ; 1 
See Crvit ProcepurE Oops, 1908, O. XLI, r. 31 698 ` 


See Rerormatory SomooLs Act, 1897, s.& 1 344 
Verdict of Jury—Interference. ` 

The Appellate -Coùrt will interfere with the 

verdict ofa Jury, when such verdict is obviously 

erverse ‘or manifestly wrong or unreasonable. N 

‘RAMADHIN BRAHMIN v.-EMPEROR, 29 Cr. L. J. 963; A: 

', J: R.1929 Nag..36 DAE 51 
‘Riwa]J-l-am, construction of. 


An entry in: a riwaj-i-am ‘prescribing mode of 
succession applies to property of every kind whether 
situate in a village orin a town. L WASAKHA SINGH 
vp. GUTTI, A. I. R. 1928 Lah. 762 Wé 8 
Rules of Department of Labour, r. 56.. See 
` WorkMeEn’s Compensation Act, 1923, s. 3 (1) (b) (it) 

ý 328 


‘Rules relating: to travelling by alternative 
- routes, r.1. See RAILWAY Company * 654 


Safety Caution Rules, r. 2, See Worxwzn’s Com- 


‘PENSATION Acor, 1923; s. 3 (1) (b) (ii) 328. 
Second appeal: | k x 4 
See ABATEMENT Neat See - 225 
See O1vIL Procepure Cope, 1908, s. 100 68,142, 
Sarh . . 166, 461, 736 
See LIMITATION Act, 1908, s. er) 455°" 


“See PARTNERSHIP = 375 
-— = Finding based on conjectures—Interference. - 
“ A finding of fact, which is based not on -legal 
-evidence but om conjectures can be' set aside in 
second appeal. L JOHAGA v. BIR CHAND, 29 P. L. R. 
410; A. I. R. 1928 Lah. 737 i k 455 
———— Finding of fact based pn part of evidence, 
_ legality of. nee ' A hs, ` 
TA finding of fact based only ona part’ of the 
‘evidence ‘which is‘ legally on the record is not. a 
‘legal finding’ and is not binding on the parties in 
‘second appeal. L Frem Guanya Lat-Brnarsi Das w. 
Gran OHAND, A. I. R. 1929 Lah. 145 `- 385 


Sentence—Suspicions as ground for conviction, 
legality of. °° : ; 

1 A conviction cannot be based on mere suspicions, 

however strong they may be. L PRITCHARD v. TM- 

PEROR, A. I. R. 1:28 Lah. 382; 30 Or. L. J.18. 850 


Sikh Gurdwaras Act (VII! of 1925), .s. 6—Righit 
,. to apply for compensation. : A 

An application for compensation under s. 6 of the 
Sikh Gurdwaras Act ean be made only on behalf of 
‘a past or present hereditary office-holder or the 
‘presumptive successor of such office-holder. L 
QURMUKH SINGH V. S. G. P. COMMITTEE, Amritsar, A. 
T. R..}928 Lah. 395; 9 Lah. 592; 30 P. L. R. 43 183 


Specific-Religf Act (1 of 1877), 8. 9—Landlord and 
* tenant —Dispossesston of tenant—Landlord's right to 
sue for possession, . Dug S 

: 2 A landlôrd whose tenant has been dispossessed 
-by a, straager is not entitled during the term of the 
.Jease to institute’ a suit for Tegovery of possession 





__INDIAN-OASES, 


t K ay ng 
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Das 
Spéclfic Rellef Act—contd... | 


under s. 9 of the Specific Relief Act, N RAMOHANDRA 
v. Sampasniyv, 24 N. L. R. 112; A. I. R, 1928 Nag. 313 
2 aN N i o 120. 


S. 9—Limitation Act (IX of 1908), s. 23—-Suit 
for possession—Additional defendant impleaded as 
party on his own request after six months—Decree 
in plaintiff's favour—Plea by defendant that suit ` 
was barred— Estoppel. r Z 
`A person who is on his own rẹquest made a party., 


x 





. defendant to a suit under s. 9 ofthe Specific Relief > 


Act more than six months after the date of dis- 
possession cannot contend, when the decision has 
gone against him, that the suit was barred so far as he 
is concerned. B BHAUDIN BABA SHAIKASAN v BRAHI 
ALLISAHEB SHAIKASAN, 30 Bom. L. R. 1405; A.I. R. 
1928 Bom. 526 * i : 786 
— S. 21 (g). See Oivi PRoozpuRE Oọpe, b908, 
s.110 . Ng 430 


S. 27 (b)—Agreement to sell—Spifie 
performance against tenants in occupation of land - 
and vendee from them in assertion of claim of 
ownership, pernrissibility of. 





-* Under s. 27, Specific Relief Act, every person can 
be. compelled specifically to perform the .contract 
whose title, to the, property, such as it mey be, might 
bė defeated by the election or will of the person who 
has contracted to sell. ‘ ; : 

In a suit to obtain specific performance of a con- 
tract to sell, besides the contracting pàrty, certain 
persons were impleaded on the ground they were 
tenants in occupation of the property and also another 
person who was a transferee from them under a claim 
of ownership : . : 
’ Held; (1)-that: the tenants having, by the sale, re- 
pudiated their tenancy, there was a forfsiture of the 
tenancy which rendered them liable to be ejected® , 
without notice to quit; 7 
“ (2) that the agreement for specific pérformance 
could be enforced against, the said tenants by virtue 
of the provisions of s. 27, Specific Relief Act. M 
Kapiyam RAYUDU v. Kamarst VEERAJU « 257 


s. 31—Transfer of Property Act (IV of 
1882), s. 6—Fraud—Suit to set aside compromise 
decree onground of fraud— Rectification—Transfer 
of spes successionis ‘under ‘compromise decree— 
Pariy to decree, whether can attack iis validity— ` 
Fraud proved different from fraud alleged—Decree ` 
to be passed. : 


A suit to set aside a transaction on tke ground of 
fraud of one kind cannot be converted into one for 
setting aside the transaction on a different kind of 
fraud. 

A compromise decree stands on no higher footing 
than a contract between the parties and such a, 
decree can be corrected or rectified if, owing to fraud 
or mistake, it does not represent the real contract 
between the parties and the provisions cf s. 31 of the 
Specific Relief Act apply to such a case. MW 

A party to a compromise decree canrot attack its. 
validity on the ground that it effects an alienation of 
a spes successionis which cannot be transferred. 

. Where, èn a suit toset aside a compromise decree 
on the ground of fraud, the plaintiff alleged that 
she was made to believe that the compromise pro- 
vided that she was to get one-half of all the 
items of the property in dispute, wher2as the deed 


.as executed in fact provided that she was to. get: y 
only one-third of two of the items and the Court found 


Yol 112] 
“Specific Rellef Act—coneld. 


„that she was deceived because it wasjrepresented to, 
“her that she was to getnot one-half but one-third of 
all the igems : 

Held, ®that inasmuch as the decree was a com- 
promise decree, and the parties could not be 
restored to the situation prior to the decree, the proper 
decree to pass would be to give effect to the bargain 
the plaintiff understood she was making, namely, 
that she was to get 1/3rd ofallthe items. M Krisnna- 
SWAMI Agari V. MUTHULAKSHMI AMMAL, (1928) M. W. N. 
609; A, I. R, 1928 Mad. 1097 762 


s, 42—Suit for declaration that Will is null 

and void after testator’s death—Consequential relief, 

ogn of. 
NG R death of a testator a suit for a mere 
declaration that a Will is null and void is not 
competent, It must contain a prayer for conse- 
quential relief. . But where the plaintiff is not entitled 
fo immediate possession of the property covered by 
the Will? the consequential relief need nos be one 
for possession of property but may be one for 
cancellation of the Will. L Onaran Das v. JAMNA 
Davi, 10 Lah. L. J. 562 $ 48 


——— 8, 56 (c)—Calcutia Port Act (III of 1890), 
ss. 88, 8h—Injunction to restrain criminal pro- 
ceedings, legality of—Prosecution under s. 84 of Cal- 
cutta Port Act—Civil Court's power to restrain Port 
Commissioners—Injunction—Prima facie case. 
Under s. 56, sub-s. (e) of the Specific Relief Act 

a Civil Court has no jurisdiction to stay by means of 

a permanent injunction proceedings in any criminal 

matter, and itis settled lawthat where the Legisla- 

ture has indicated a mode of procedure before a 

Magistrate, a Civil Court will not interfere unless in 

very special circumstances by way of injunction on 

declgration of right. 

The Commissioners of the Port of Calcutta cannot, 
therefore, Be restrained by injunction by a Oivil 
Court from proceeding with a criminal prosecution 
instituted by them for contravention ofs. 83 of the 
Oalcutta Port Act. 

On an applicatson for an interlocutory injunction 
the Court has got to be satisfied that the plaintiff has 
made out a prima f&cie case that he is entitled to re- 
lief. GC COMMISSIONER FOR THE Port or CALCUTTA V. 
Suras MULL JALAN, 55 O. 978; 32 O. W. N. 576; A. I.R. 
1928 Cal, 464 712 


Stamp Act (Il of 1899), s. 2 (16) (b), Sch. 1, Art. 
35 (a) (b), (c)—-Agreement advancing money for 
construction of shops and agreeing to take them on 
lease on construction—Stamp—Agreement to lease’, 
essentials of. 

An agreement between A and B after reciting 
that B had taken certain property on rent from C; 
provided that A bound himself to take on rent all the 
shops to be constructed on the said property accord- 
ing to a certain plan for a period of li years. A 
advanced a certain sum of money as earnest money 
and agreed to advance another sum of money for 
the construction of the buildings and credit was to 
be given for this advance by B out of the rents. A 
scale of rent per shop was also fixed, and it was 
further stipulated that A should later on execute a 
fair document in respect of the same as agreed, as 
soon as B obtained a registered lease from C: 

Held, (1) that the document was not an ‘agree- 
ment to lease’ within the meaning of s. 2 
(16) (b) of the Stamp Act inasmuch as it was not 


“a present demise ; S i 
e 


GENERAL INDEX, ` “965 


Stamp Act—coneld. 


` 

(2) that the document dfd not fall within Ari, 35 (è), 
Sch.I of the Stamp Act inasmuch as the advance was 
not afine or premium or money advanced in addition 
t rent, but merely an advance towasds rent ; 

(3) that Art. 35 (a) did not apply because no rent 
was mentioned as payable but only a scale of rent per 
shop to be constructed ; 

(4) that the document was consequently liable to 
be stamped with a stamp ofeight-annas as a simple 
agreement. | |, ` 

An ‘agreement to lease’ in s.2 (16) (b) of the 
Stamp Act refers to an agreement which amounts 
toan actual demise and does not include'an agree- 
ment that in certain contingencies a lease will be 
granted. i : 
_ Forthe purpose of effecting an agreement of lease 
it is necessary that the premises to be let should be 
in existence. ' B Inre MANEKLAL MANILAL, 30 Bom. 
L. R. 1396; A. I. R. 1928 Bom. 553; 53 B. 1 758 


ss. 35, 49-——Pro-note requiring stamp of two- 
annas but bearing stamp of one-anna, admissibility 
of, as acknowledgment of debt. 

Where a pro-note requires a stamp of two-annas 
under Art. 49 of the amended Stamp Act but bears 
a stamp of one-anna only, it is inadmissible in 
evidence for any purpose under s. 35jof the Stamp 
Act and the Court is justified in refusing to allow 


the instrument being used even as an acknowledg- 


ment under s. 19 ofthe Limitation Act. 

The word ‘instrument’ in s.35, Stamp Act, does 
not inany way qualify or limit the scope of the 
words “for any purpose," the plain meaning of the 
latter words being that the document would not be. 
admissible in evidence whether it is intended to use 
itas the basis ofa claim or any collateral 


. O BISHANNATA SINGH v. ISHARI Dayar, 5 O. PN 750; 
A. I. R.1928 Ouglh 408 247 


S. 36—Document insufficiently stamped— 
Objection in appeal for first time. i 
Objection as to the inadmissibility of a document 

for want of proper stamp cannot be raised for the 
ärst time in appeal. L Sars RAMU, ABDUL GHANI, A, 


T, R. 1928 Lah. 792 A 695 
—— Sch. |, Art, 35. See Srani? AoT, 1899, s. 2 
(16) (b) . 758 


succession Act (XXXIX of 1925),'s. 63 (¢c)— 

Will—Attestation by witnesses in testator's presence, 

necessity of—Presence, what constitutes—Presump- 

tion as to attestation. 

Under s. 63 of the Succession Act it is necessary 
shat a Willshould be signed by each attesting witness 
in the presence of the testator. The testator and the 
witness should occupy such a position in relation to 
zach other, that the one could be said to be in the 
visual presence ofthe other while each is signing 
the declaration. ; 

A Court cannot make a presumption that the 
witnesses were in the visual presence of. the tes- 
tator when a Will was attested. O Mrs. MARI AKHTAR 
Mirza v. Mrs. ALICE SANGSTER, 5 O. W. N. 260; A. I. R. 
1928 Oudh 258; 3 Luck. 482 | 13 
———— sS, 292. See O1yIL Procepurr Cope, 1908, s 
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Transfer of Property Act (IV of 1882) S. 6. See 

SPEOIFIO RELIEF ACT, 1877, s. 31 762 

s. 51— Bona fide purchaser without notice 

of simple morigage—Improvements—Suit to enforce 

mortgage—Purchaser's right to. value wf improve- 
ew ae 
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` sideration of 


~ ments—Appheability of %. -51—Equitable- rule— 
` "Equitable estoppeland s. 51 compared—Burden of 
proof of good faith—Registration, whether amounts 
to notice. : i 
- Though s. 51 of the’ Transfer. of Property Act does 
not ‘in terms apply toa case where a simple mort- 
gagee seeks to enforce his mortgage against a sub- 
sequent purchaser of the mortgaged property with- 
out. notice of the mortgage, the rule of equity upon 
which that section is based may very well be: ex- 
tended, to such a case. i : 


^ The Transfer of Property Act is not exhaustive and’ 


‘does not exclude any equitable principle such as 

may, regulate the rights and liabilities of the parties 

in d'caso not specifically provided by the Legislature. 
Registration does not per se amount to notice. 

Under s. 51 of the Transfer of Property Act -the 

` onus is on the subsequent transferee who has put up 

improvements to prove his: good faith. ; 4 


Cases founded on the equitable’ rule of estoppel: 


are beyond the -purview.of s. 51 of the Transfér of 


- Property Act. A KALYAN Das v. Jan BIBI, A.I R. 
1929 All. 12 > - ty ta ; 765 
$. 52. See HINDU Law 9541 


s. 52—Assignment of decree pending suit 
“relating to right to decree amount—Lis pendens. 

; Where a decres.is assigned during the pendency of 
‘a suit to which the assignor isa party and in which 

: the right to the decree amount is being adjudicated, 
the assignment will be subject to the déeree that may 
be ultimately passed in the suit. M SIVASANKARA 
~ MENON w. PURAKKAL IKUPPAN, A. 1.-R, £928-Mad. 878 
: x i : - 619 


_ fraudulent—Onus: of proof of fraudulent nature 
- —Alienation. by insolvent debtor to wife in lieu of 
“dower, validity-of. ` ` TA. h 

: A transaction which amounts to undue preference 
may also bé-in fraud of creditors. But, generally 


speaking, the one thing is different from the other- 


and ifit issought to make out that a- transaction 
is really in fraud of creditors in such circumstances, 
it must be distinctly alleged and proved. The burden 
of proving it, ison the creditors who allege it apart 
from cl. 2, s. 53, Transfer of Property Act. n 

Where a Muhammadan made an alienation of certain 
of his properties in the name of his wife in -con- 
her mehr at atime when. he had other 
debts : A 7 ` 
_ that time he had some creditors would mot render 

the alienation one in fraud of creditors, 

` A transaction, however suspicious it may be, 


2, cannot beheld tobe fraudulent unless there is evi- 


‘|’. sdence of fraud. M: SHARFUNIYA BBGUM : SAHIBA v. 


° © Paowa Sang, A. I. R. 1928 Mad, 793 
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— S. 59—Registration Act (XVI of 1908), s. 49 
Evidence Act (I of 1872), s. 91—Equitable mortgage 
by deposit of deeds—Letier, whether constitutes: bar- 
gain between parties—Oral evidence, whether admis- 
“sible., | < < ` 

“ Where at the time of a loan the debtor passed 
ta, the creditor a letter headed “List of documents 





+ i oe ‘belonging tothe debtor and atthe end of the list 


e there was tMe sentence “These, documents are given 
_as sécurity for the debts I owe you”: are 

-' «Held, that the letter-could not’ be regarded as 

#merely a ljst. ‘of 'title-deeds or as a record’ of. the 

fact that -title-déeds had alteady been. 

ee ee saree? : 


+ 


——-~ $15 3-Undue preference, whether necessarily. 


Held,.that the mere circumstance that ator about 


deposited, 


. INDIAN OASES. 


`- Transfer of Property Act—contd. 


T1928 . 
` | . 
but’ showed “an intention to recite the terms of 
the agreement between the parties-and, being tn- 

registered, was inadmissible in evidence. 

Where a bargain of equitable mortgage isbeduced 
to writing, it is not open to the mortgagee to prove 
the intention with which the document-was deposited 


by other evidence. M VADLAMANNATI SUNDARAMMA V. 
UPPALURI Serta RAMAYYA; A.E R. 1978 Mad. 909 278. 


~ SS. 61, 62—Usufructuary and simple mort- 
gages—Redemption of usufructuary morgage alone, 
legality of. ` - webs To o’ 
Section 62 ofthe Transfer of Property Act does 
not entitle a mortgagor to insist on redeeming a 
usufructuary mortgage without paying up the 
amounts due under a further simple mortgage exe- 





‘cuted by him to the mortgagee where there is an 


-express agreement 
-amount due under it should Be paid atthe time of 


ty 


in latter mortgage dhat the 


redemption. O Lata Ram Ratan Lat v. BABU Apity& 
Prasan, SO, W. N. 178; A. I. R. 1928 Outth 273: 3. 
Luck. 459 ; 481 


—— S. 67 (d)—Contract Act (IX of 1872), s. 45 
—Mortgage— Purchase of mortgaged property by co-. 
mortgagee—Remission of portion of mortgage-debt by 
purchaser, whether binding on co-mortgagee—Suit 
by other co-mortgagee for share cf mortgage-dedt, 
maintainability of—Entire mortgaged property, whe- 
ther liable. : 

: Where one of two co-mortgagees purchases the 

mortgaged property in discharge of the mortgage 

remitting a considerable sum of money due under. 

the mortgage to which the other mortgagee is not a- 

consenting party, the entire mortgage-debt is not 

discharged. The other mortgagee -will be entitled to 
sue on the mortgage to the extent.of his share in‘ 


- the mortgage-debt and the whole cf the mortgage 


security and not merely a half share init will be 
liable for the payment of the plaintiff's shar®. 

Per Phillips, J.—Although when a mortgage is 
completely discharged by payment tc one mortgagee, 
it must also be deemed tobe a discharge, against 
the co-mortgagee, a remission granted by one of the 
co-mortgagees in respect of a considerable sum pf 
money due under the mortgagé is really the sub- 
stitution of a new agreement for the old contract 
between the parties, and in order to render that 


‘effective the consent of all the prior contracting 


“ mortgagees is essential, 


Per Devadoss, J—One joint promisee cannot dis- 
pense with, or, remit wholly, or in part, the per- 
formance ofa promise; much less can he enter into 
a new contract with the promisor tc take the place 
of the old contract, soas to bind the other joint 
promisees. - 

The Contract Act has made considerable. 
departure frem the English Law as regards the 
relations inter se of co-obligees or co-promisees. And 
itis not right to apply English Common Law, whole- 
sale without reference to thé Indian Statute Law on 
the point. i ` TENN 

There cannot be a ` partial ` redemption of 
mortgaged property without the concurrence of all 
the parties concerned. M ArunacHaLam CHETIY v. 


Ramas@vamy, Iyer, (1928) M W. N. 518; A.I. R. 1928 
Mad. 933 sf 501 
——s 76. See MORTGAGE 434 





S. 78—Several mortgages—First mortgagee 
parting with title-deeds to mortgagor—Subsequent. 
f equitable mórtgage by latter—Priority—“Gross tieg-" 


. 
5 


© 


Val. 112] ° 
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e 
lect”, apart from fraud, effect of—English doctrine 
/ of priority, whether applicable. ° ek uy 
The doctrine of English Law by which, in order 
to postp§ne a prior mortgagee to a subsequent: one, 
mere negligence of the former is not sufficient, but 
there must be either fraud, or negligence amounting 
to evidence offraud, on his part, doesnot apply in 
India, in view ofs. 78 of the Transfer of Property 
Act which makes its three ingredients fraud, mis- 
representation or gross negligence disjunctive. 

In India it is sufficient to prove gross negligence, 
“apart from fraud, but what is gross negligence is 
to be determined according to the circumstances of 
each case; the words “gross negligence” are not to 
be read in the light of English decisions. 

Where a mortgagee allows the mortgagor to 
have the title-deeds of thé property mortgaged in 
order to sgcure another debt and is proved to have 
been guilty of gross nggligence in thus leaving the 
documents with the mortgagor and the latter borrows 
money on®tiee security of the said deeds, the first 
mortgagee must be postponed to the second mort- 
gages to whom the existence of the first mortgage 
has not been disclosed, especially if the two mort- 
gages are equitable mortgages. The second mort- 
gagee will have priority, whatever be the extent of 
his loan, unless a restriction had been placed as to 
the amount to be borrowed from him and that had 
been disclosed to him and the rule of priority would 
also apply- to.moneys already due to the second 


mortgagee on the date of creation of mortgage in his’ 


favour, if there was an intention to secure them as 
well by the mortgage. S Messrs. Cowass1 JEHANGIR & 
Co. v. TYABALI A. MANDVIWALLA, A. I. R. 1928 Sere 
—— S. 95, applicability of, to- simple mortgages 
-+Purchaser of portion of mortgaged property, 
whether entitled to benefit of s. 95—Suit by such 
purchaser to enforce mortgage, maintainability of. 

Section 95 of the Transfer of Property Act pre- 
cludes a mortgagor who has redeemed the mortgaged 
property from suing his co-mortgagors on the mort- 
gage. His proper remedy is to sue for contribution. 

Section 95, Trar’sfer of Property Act, is applicable 
not only to usufructyary mortgages but also to simple 
mortgages. . 4 . 

The application of s. 95*%of the Transfer of Property 
Act is not restricted to mortgagors in the sense of 
persons who have actually executed the mortgage-deed. 

“but extends to their heirs and assigns. M Rama- 
CHANDRA DIKSHIDAR V. NARAYANASWAMI REDDIAR, (1928) 
M,W.N.515; 55 M. L. J. 326; A. I. R.1928 Mad. 950; 
28.L, W. 554; 51 M. 810 6 


ss. 111, 116, applicationof, to Punjab— Ten- 
ant continuing in possession after lease—Landlord 
suing for arrears of rent only—Nature of tenancy 

—Termination of lease by death—Tenancy right, 

whether heritable. : 

Though the Transfer of Property Act is not in 
force in the Punjab, the principle of s.116 of that 
Act which embodies arule of English Law is appli- 
cable to the Punjab. 

After the expiry of the term of a lease which was 
only for a year the tenant continued in possession. 

„The landlord, some years after the expiry ef the 

N year, sued for recovery of arrears of rent but not for 
ejectment and obtained a decree. In a subsequent 
suit for ejectment : : 

Held, that the institution of the suit merely for 

Jars of rent amounted to a consent on ‘the part of 
a Ld 
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Transfer of Property Act—coneld. 


the landlord to the tenants retaining ‘possession and 
attracted the application of 5.116, Transfer of Pro- 


month'to month and not one on sufferance’ 
Ordinary rule of law is that the ifiterest in a lease 
is-heritable. L MUHAMMAD BUDHA v. GHULAM QADIR 
651 


U. P. Land Revenue Act (IIl of 1901), ss. 40 (3), 
44—Order of mutation Court—Jurisdiction of Civil 
Court to set aside such order. 

A party aggrieved by an order in mutation of the 
Revenue Court is entitled to go to the Oivil Court to 
establish his rights. A Ran SWARUP v. BUNYAD ALI, A. 
I. R. 1929 All. 126; 13 R. D. 255 702 


U. P. Municipalities Act (I of 1916), s. 178— 
Alteration of buildings—Notice to Municipality— 
Building separated by wall from public place— 
Notice, necessity of— Adjacent meaning of. 


The notice referred toin sub-s. ee 8. 178 of the 

U. P. Municipalities Act to be given by a person who 

desires to erect a new part ofa- building or to make 

material alterations is necessary only when the 

building abuts on or is adjacent to a public street 

or place or property vested in His Majesty or in the 
oard. 

The word ‘adjacent’ in the said section means 
joining at some point. 

A building which is separated from a public road 
by a wall cannot be said to be adjacent to the 
road within the meaning of the said section. A BHAN 
Dez v. EMPEROR, A. It R. 1928 All. 696; 29 Or. L. J. 
1084 : - 588 


Vendor and purchaser—Oral sale—Subsequent 
sale to third person by registered deed—Doctrine 
of part performance—Plea, whether available against 


subsequent pugchaser without notice—Notice, what 
constitutes. . 


Though a defendant who is in possession of land 
under a contract of sale can resist a'suit for pos- 
session by thé owner, he cannot resist the claim 
of a subsequent purchaser from the owner without 
notice of the previous purchase. 

Where the owner remafns in possession as a tenant 
of the previous purchaser, such possession cannot 
be deemed tu be notice to the subsequent purchaser 
of the earlier purchase. R PinpgE v. U Hra, 6 R. 315; 
A I.R.1928 Rang.237 - 230 


Village abadi—Suit for declaration of proprietary 
title of site in abadi—Plaintiff failing to prove title 
—Decree preventing interference of possession— 
Court's power to grant relief as to malba and right 
to build. 

C Ina suit by a non-proprietor in a village abadi 

for a declaration that he is the owner of the site 

in dispute, if he fails to prove his proprietary title, 
the Court can grant a decree to the effect that the 
defendants are not entitled to interfere with his pos- 
session if the facts of the case entitle him to such 

a relief. But it is not competent to the Court to 

grant a decree to the effect th is the owner of 

the. malba and that he could build on the site, if 
such a relief has not been prayed for} L BISHEN SIna® 

v. Prem SINGH, 10 Lah. L. J. 513; A. I. Ry 1929 Lah. 
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Wajib-ul-arz — Construction, — Principles — Hindu 
widow—Power to transfer—Limits ofu POWER,- 
Where a construction can. be put ap a -wajiba 


e967 ° 


‘perty Act, and, therefore, the tenancy was one from. 





< 968. 
a Wajib-ul-arz* concld.. 
- ul-arz which is in consogance with the personal 


pe law of the parties concerned, that is the proper con- 
struction to be placed upon it. 


` Where a wajib-ul-arz recites that a Hindu widow 


has a power of tmansier, the power of transfer should 
'be interpreted as power to transfer her husband's 
‘estate in accordance with the Hindu Law. O DURGA 
ee BAHADUR, 5.0. W.N.992; A. I. R. 1928 aoe 


Will—Authority to adopt—Condition for forfeiture 
of rights under Will, on re-marriage—Adoption 
. after re-marriage, validity of. 

Wherea talugdar by his Will gave authority to his 
wives to adopt but made a provision that if any 
of his wives contracted a second marriage she shall 
‘not be entitled to avail herself ofany of the pro- 
‘visions of the Will, and one of his widows made an 
adoption after marrying another person : 

Held, that under the terms of the Willthe widow 
had forfeited on re-marriage her right to adopt and 
consequently the adoption was invalid. O ABDUL 
ie Kuan v, SAADAT ALI Kuan, A. I. R. 1929 TA 
É l 5 





Construction— Money, meaning of. 
Prima facie “money” means monies -in hand or 
‘receivable at call, „but as “money” is a term of 
elastic connotation it will receive a wider or more 
restricted construction according to the context in 
which it is found, and the intention of the testator 
to be collected from the Willas a whole. C SARAT 
OHANDRA MITRA v. OHARUSILA Dasr, 55 0.918; A, I. R. 
1928 Cal. 794 , ° “508 
| Construction—Provision to daughter and 
nephew in view of intended illatom adoptien— 

Death of daughter before marriage, effect of—In- 

terest taken by legatees—Tenancy-in-common. 

Where a Hindu, Kamma by caste,gwith whom the 
custom of illatom adoption prevailed ‘executed a Will, 
‘directing that his sister's son should be kept as an 
illatom son-in-law and bequeathing his property to 
his daughter and his sister's son, and the latter died 
while the former was still a child: i 

Held, (1) that the gift was not conditional on the 
happening of the marriage; e , 

(2) that the daughter and nephew took as tenants- 
in-common under the Will each taking an absolute 
estate ; 

(3) that the heirs ofthe sister's son were entitled 
to inherit to his share on his death, i 

Per Ramesam, J.—The word ‘kartha’ as used in 
Wills and other documents in Telugu always means 
heirs or persons entitled. M SURADEYARA VENKATA- 
KRISHNAYYA V. VASIREDDI Upamma, A, I.R. 1928 Mad. 
926; 28 La W. 869 255 


Construction—“Shall pass to A and after him 

to his ‘aulad-i-akbar’ according to the rules of succes- 
sionlaid down by Oudh Estates <Aét (I of 1869),” 
meaning and effect of. 

Where the Will ofatalukdar of Oudh stated that 
certain villages “shall pass to A and .after him to 
his aulad-i-akbar (eldest son), aecording to the rules 
of succession laid down in Act I of 1869” : 

Held, (1) that the meaning of the Will was that A 
Yad his heirs after him were to receive the estate 
lin questiog as an estate of inheritance regulated by 





NAN? the rule of primogeniture asit is enacted ing. 22 of 


„the Oudh Estates Act of 1869; 

At - (2) “that, til: primary intention of the testator to 

ponder af estate of inheritance was consistent with 
iN 


INDIAN GASES, 


ah 


e pees | 


Will—coneld. : : ` s 


law, but the testators further direction that the 
succession to such properties should‘be according to.. 
the rules laid down in s. 22-0f the „Dudh Estates Act 
of 1869 was contrary to law and void. O “Wanaka. 
‘Dar Ram v. Kusuat OHAND, 5 O. W. N. 3277.A. L'R. 
1928 Oudh 340; 3-Luck. 591 l `- 136 


—— Validity of Will—Burden of proof. 

Where a Will is challenged it is. for the pro- 
pounders to show not only that it was executed out - 
that it was executed intelligently and that the 
testator had a sound disposing mind. After they, 
have put forward their evidence it is for those who 
challenge it to break that evidence or to meet it with 
other evidence, O SHAMBHU SINGH 1. SUKH Raz Keer, 
‘A. I, R. 1929 Oudh 178 i @.296 


WORDS AND PHRASES:— 


e ; 

Adjacent. See U. P. MudgICIPA-ITIES Acr, 1916, 
s. 178 : 586 

Agreement to lease. See Sraup 419 1899, 5.2 
(16) (b) 758 


o 


All zemindari rights. See Parsi LEASE 659 

Antecedent debt. See HINDU Law 288 
-Arm. See Arys Aor, 1878, s. 19 “f) 49 

Benefit to the estate. See HINDU Law - 881, 


Between same parties. See LIMITATION AoT, 


1908, Scu. I, ART. 85 715 
Building. See Bonway Orry MUNICIPALITIES ACT, 
1925, s. 123 -` 564 


Carrying on business either personally or 
through an agent. See Presipency Towns 
INSOLVENOY Act, 1907, s. 11, cx. ib) - 134 © 

Certain. See NEGOTIABLE INSeRUMENTS Act, 1581, 
s. 4 224 

Consequence. See Pexan Qopr, 1860, 8, e 


Consideration. See Conrracr Act, 1872, s. 5 19 


Copy. See Corrrieut Act, 1914, s.7 784 
Court. es 
See BENGAL PuBLIO DEMANDS RECOVERY aun 

s. 57 - 
See Cr. P. C., 1898, s. 195 b . 356 
Cowardice. See PoL10K Act,el861, s. 29 99, 


Cultivator aforesaid. See Madras Estates LAND h 
Act, 1908, s. 51 $ 176 
Decree. See C. P. C., 1908, s. 2 (2) 380 
Directly attributable. See WCRKMEN'S ComPENSA~ 
TION ACT, 1923, s.3(1) (b) (22) 228 
. Distinct offences. See Cr. P. C., 1898, s. 425 (1) 
i 5 
brewing: See Penan Cone, 186), 3.294-A 777 
Due diligence, See LIMITATION Act, 1908, Soa. L 


ART, 85 
Gross neglect. See TRANSFER OF PROPERTY AOT, . 
1882, s. 78 722 


‘Wiegal. See PeNAL Cope, 1860, £. 153 592 
-Immoveable property. See REGISTRATION Ioi 


1908, s. 17 
In good falth. See LIMITATION ACT, 1908, gory 
247 


Art. 85 : r 
Instrument. See Sraup AoT, 1699, s. 35 . 
Intoxicated. See MoTOR VéHIGLES Acr, 1914, 






S9 101 
Jeerna. See RELIGIOUS ENDOWMENT 65 
Kartha. See Wirt 255, 
Loss. See Ramwars Act, 1890, s. 72 736/° 


Loss of complete package. 
1880, s. 72 ; 
` Money, See Hinpu Law 


See Rattways ae 


